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Affidavit

ADMINISTRATIVE APPEALS TRIBUNAL No 2020/5875
FREEDOM OF INFORMATION DIVISION No 2020/5876
ADELAIDE REGISTRY

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF PRIME MINISTER AND CABINET

Respondent

Affidavit of: Philip Warren Dorling
Address:

Occupation:  Adviser

Date: 16 April 2021

I, Philip Warren Dorling, of 1 affirm:

| am a political adviser to the Applicant, Senator Rex Patrick. | make this affidavit in
support of Senator Patrick’s applications in this Tribunal.

2 The facts stated in this affidavit are within my own knowledge, except where otherwise
stated, in which case they are based on information and belief. Where | make
statements based on information provided to me by another person, | believe that
information to be true and correct.

My background
3. | have a doctorate in Politics from the Flinders University of South Australia in 1996,
4, In my professional career, | have worked for a number of government departments,

including the Department of Foreign Affairs and Trade, 1992 to 1996 the Tasmanian
Department of Premier and Cabinet, 2003; and the Australian Capital Territory Chief
Minister's Department, 2003 to 2008. | have also served as a political adviser with the

Filed on behailf of (name & role of party)
Prepared by (name of person/lawyer)
Law firm (if applicable) .
Tel Fax
Email

Address for service
(include state and postcode)

[Version 3 form approved 02/05/2019]
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Federal Labor Opposition from 1996 to 2003, and as a political adviser to South
Australian Senators Nick Xenophon and Rex Patrick from 2015 to the present.

Between 2003 to 2008, | served as Senior Manager and then Director of the Cabinet
Office in the ACT Chief Minister's Department. In these roles | was responsible for
managing the ACT Government’s intergovernmental relations including involvement in
the Council of Australian Governments (COAG). | further managed the ACT Cabinet
Secretariat, served as ACT Cabinet notetaker and as acting Cabinet Secretary.

In preparing this affidavit, | have in mind a number of documents that | have read. | have
identified the documents in the table below and set out an extract from those documents
in the body of this affidavit:

Date Document
1. | 13 March 2020 Media release following the 48" COAG general meeting
2. | 13 March 2020 Transcript of press conference of the Prime Minister

following the 48™ general meeting of COAG

3. | 13 March 2020 ' Media release issued by the Prime Minister

4, | 15 March 2020 Transcript of press conference of the Prime Minister
following the first National Cabinet meeting

5. | 16 March 2020 Media statement issued by the Prime Minister

6. | 18 March 2020 Transcript of press conference of the Prime Minister
7. | 18 March 2020 Media statement issued by the Prime Minister

8. | 20 March 2020 Media statement issued by the Prime Minister

9. | 22 March 2020' Media statement issued by the Premier of Victoria
10.| 22 March 2020 Media statement issued by the Prime Minister

11.| 24 March 2020 Transcript of press conference of the Prime Minister
12.| 29 April 2020 Transcript of press conference of the Prime Minister

13.| 5 May 2020 Transcript of press conference of the Prime Minister

14, 29 May 2020 ' Transcript of press conference of the Prime Minister

15.| 4 September 2020 Media statement issued by the Prime Minister

16. 5 September 2020 Article by K Burgess published in the Canberra Times,
titled “States split on hotspot border plan”

L17. | 23 October 2020 Media statement issued by the Prime Minister

-
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Media releases by COAG

7.

I have carried out intemet searches for media releases by the Council of Australian
Governments) issued in March 2020.

Based on these searches, | have found a media release from 13 March 2020 following
the 48" COAG general meeting. it makes no mention of a National Cabinet.

Statements by the Prime Minister, Scott Morrison, regarding National Cabinet

9.

10.
1.

12.

13.

14.

| have carried out internet searches for public statements made by the Prime Minister,
Scott Morrison, in the period March 2020 to May 2020.

| set out below the parts of these statements that | consider to be relevant.

On 13 March 2020, the Prime Minister held a press conference following the 48" general
meeting of COAG. At that press conference, Prime Minister Morrison stated:

‘As a result of the advice which was pulled together today by the HPPC, what we have
resolved to do is to form a national cabinet to deai with the national response to the
coronavirus. The national cabinets will be made up of the premiers, chief Ministers and
myself. We will be meeting on a weekly basis to ensure that we get coordinated response
across the country to the many issues that relate to the management of the coronavirus.

... we have agreed today to join together in a national cabinet. A national cabinet for an
emergency response to these issues that enables us to manage this on a day to day, week
to week basis. ... And the national cabinet working together with each of the constituent
governments, their cabinets will continue to do all of their jobs.”

Separately, the Prime Minister issued a media release on 13 March 2020. The media
release stated:

“A new National Cabinet, made up of the Prime Minister, Premiers and Chief Ministers has
been set up and will meet at least weekly to address the country’s response to the
coronavirus, COVID-19.”

On 15 March 2020, the Prime Minister held a press conference following the first
National Cabinet meeting. At that press conference, Prime Minister Morrison stated:

“And again, | want to thank the premiers and the chief ministers for their support in bringing
together this national cabinet. It has now been established formally under the
Commonwealth government's cabinet guidelines. And it has the status of a meeting of
Cabinet that would exist at a federal level, as does the meetings of the AHPPC and the
national coordinating mechanism, which is feeding up into those arrangements.

'.I;He National Cabinet ensures that we have some coordination, but ultimately states and
territories will make their own decisions.”

On 18 March 2020, the Prime Minister held a press conference following a further
National Cabinet meeting. At that press conference, Prime Minister Morrison stated:

“... And again, the National Cabinet is so important in a coordinated national response to
these events. | hope, and it is certainly all of our hopes, as members of that National
Cabinet, that Australians would take confidence from that. That gii issues of politics, and
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16.

17.

18.
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doesn't matter, what party you're in in that National Cabinet - there are five Labor members
and there are four Liberals - and we are working together as one united team to do with the
issues that are, that we have been sworn in to deal with. You know, when you go down to
the Governor General, or you go to your State Governor and you take an oath to say you're
going to do the right thing by the people of your state or the people of your nation, that's what
we're doing, and you're seeing that exhibited in the way that this National Cabinet working
together.”

On 24 March 2020, the Prime Minister held a press conference following a further
National Cabinet meeting. At that press conference, Prime Minister Morrison stated:

‘And so in taking these decisions, states and territories are very aware of their
responsibilities of how they need to take actions to enforce these measures. So I'll refer you
to them about how they will achieve that. But they haven't taken these decisions - and | want
to stress, these are decisions that are being taken by the State and Territory Premiers and
Chief Ministers with myself as the Prime Minister who convenes the National Cabinet, these
are not decisions being made by the Federal Cabinet and instructed to the States and
Territories. That's not how the National Cabinet works. These are decisions being taken
together, heads of governments, to form these views. And in these areas in particular, it is
the states and territories that have the lead and the primacy and so they are coming together
and setting these in place.”

On 29 April 2020, the Prime Minister held a press conference following a National
Cabinet meeting. At that press conference, Prime Minister Morrison stated:

“So we are looking at what the bigger picture success is when it comes to COVID-19 and we
are working to all of that together as a National Cabinet, our own Cabinet here at a
Commonwealth level will be meeting again today as we do every week, to ensure we're
focused on all elements of the recovery and the road back.”

On 5§ May 2020, the Prime Minister held a press conference following a National Cabinet
meeting. At that press conference, Prime Minister Morrison stated:

“Well I can't pre-empt decisions of Friday. The National Cabinet, particularly on these issues
where the Commonwealth has no direct authority at all, our job here is to try and ensure as
much consistency across state and territory jurisdictions as possible. And it has been one of
the more effective tools that we've had when we compare ourselves to other countries that
exist in federations - Austraiia really has operated as a federation remarkably well, but as
we've seen already and as has been the case, states and territories have operated on
different timetables, there have been different nuances. They've reflected the case
characteristics in each of those states and territories. In some cases, they've just reflected
the sheer geography of the different states and territories, and that's to be expected. And so
what you can expect on Friday is that, again, will seek to have as consistent a national
position as possible. But uitimately, each state and territory are the arbiters of their own
position. But | have no doubt they will seek to do that in as consistent a way as possible”.

On 29 May 2020, the Prime Minister held a press conference following a National
Cabinet meeting. At that press conference, Prime Minister Morrison stated:

“Prime Minister: ... The other thing we agreed today is a major change in terms of how
COAG will work in the future. And, if | can move to that chart, COAG is no more. It will be
replaced by a completely new system and that new system is focused on the success that
has been yielded by the operation of the National Cabinet. What we'll be doing is keeping the
National Cabinet operating and particularly during the COVID period, we'll continue to meet
on a fortnightly basis. In a normal year it will meet on a monthly basis. Wouldn't meet in
person. One of the things we've learned over meeting so regularly is we can work effectively
together as we get together using the telepresence facilities which means Premiers,
Ve

£
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particularly for those in the more remote states have been able to access that engagement
on a far more regular basis and it has worked incredibly well. And so we will continue to
meet on a monthly basis in an ordinary year and we'll continue to meet on a fortnightly basis
as we work through the COVID period.

Now, how it will be different to the way COAG worked, is the National Cabinet will be driven
by a singular agenda, and that is to create jobs. It will have a job-making agenda. And the
National Cabinet will drive the reform process between state and federal cooperation to drive
jobs. It will drive a series of Ministerial Cabinet subcommittees, if you like, that will be
working in each of the key areas, and this is an initial list of areas and that will be further
consulted on with the states. So in rural and regional Australia, on skills as | was talking to
the National Press Club just this week; on energy; an housing; transport and infrastructure:
population and migration; and recognising the important role of health, in terms of having a
healthy workforce and a healthy community to support a strong economy.”

Journalist: Prime Minister, just on the new National Cabinet structure, do you envisage that
once this crisis has passed the Premiers will fly to Canberra for face-to-face meetings like
they used to with COAG? How can you assure us over time it doesn't grow into a
bureaucracy like COAG which critics said is a place where good ideas went to die?

Prime Minister. “Yeah, | used to say that too, and it was true. One of the reasons why the
National Cabinet has worked is it has actually operated as a Cabinet. And that means it
operates within Cabinet rules and it operates under the Federal Cabinet's rules and that
relates to the security of documents, process, procedure and all of those - if | could have that
chart back, please, that's it - all of these committees also will operate on that basis as well.
When these groups get together, there's a lot of theatre, a lot of people in the room. And that
can really, | think, restrict the genuine reform discussions that you have to have, Having
these groups operate like a fair-dinkum Cabinet, | think, has been really important. We're all
members of Cabinet so we all understand what those rules are and | don't think that has
been the MO for how COAG has operated and | think that's a really big change.

...S0 it's @ much more flexible way of working, Phil. It gets rid of so much of the formalities
and staging that is around these events and it enables treasurers, as well, | have got to say,
and prime ministers and premiers to have these sorts of discussions. Without sort of lifting
the veil, | mean, on the night before every treasurers and leaders' meeting | have been to,
there is usually a get-together and that is the best conversation you ever have because
you're genuinely talking about the issues you need to and that's how National Cabinet has
operated. We've been able to find that candour and collegiality in that new format. We will
put it all the way through these others and we're not going to have the myriad of these
agendas which are going on all the time, bubbling up and distracting often the core focus
that the leaders need to create jobs.

Journalist: "Why should cabinet secrecy apply to ordinary policy discussions between the
federal and state governments? Won't the public need greater transparency about why
decisions are being made on, you know, basic things like transport and skills that, after all,
aren't part of a national emergency any more?

Prime Minister: “Well, in the same reason that in state Cabinets and federal Cabinets they
work together under Cabinet rules to come to conclusions and have debates, which
produces good decisions that supports essential services and this is just the same process. |
mean, it's not a spectator sport. It's a serious policy deliberation which needs to be done
between governments and by Cabinet members within Cabinets and it's applying the same
disciplines and the same opportunities. What matters is the outcome. What matters is the
services. What matters is the hospital beds and the schools and the funding and support and
the targeting and the performance measurement and the accountability and that's what all of
this is designed to do and that's what this system will do.”
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Announcements concerning National Cabinet decisions about school closures

19.

20.
21.

22.

23.

24,

| have carried out internet searches of announcements by the Prime Minister following
National Cabinet meetings concerning school closures and COVID-19, as well as
statements by the Premiers of the States and Chief Ministers of the Territories.

| set out below the parts of those statements that | consider to be relevant.
On 16 March 2020, the Prime Minister issued a media statement where it was stated:

The National Cabinet also endorsed the advice of the AHPPC to further introduce social
distancing measures. This includes the requirement that non-essential, organised public
gatherings of more than 500 people should not occur.

At this stage, these measures do not include schools, universities and workplaces, or
prevent the operation of public transport. However, the principle of social distancing should
still apply in these settings. For example, assemblies and lectures housing more than 500
students in schools and universities should be avoided.

Specifically the National Cabinet agreed that there is no requirement for schools to close at
this time.
On 18 March 2020, the Prime Minister issued a media statement following the second
meeting of the National Cabinet, where it was stated:

Leaders met last night for the second National Cabinet meeting and agreed to further actions
to protect the Australian community from the spread of coronavirus (COVID-19).

ﬁe National Cabinet has accepted the advice of the AHPPC that schools should remain
open at this time.

Specifically the National Cabinet has agreed that “pre-emptive closures are not proportionate
or effective as a public health intervention to prevent community transmission of COVID-19
at this time.”

On 20 March 2020, the Prime Minister issued a media statement following a National

Cabinet meeting, where it was stated:

The Prime Minister, state and territory Premiers and Chief Ministers met today for the
National Cabinet and agreed to further actions to protect the Australian community from the
spread of coronavirus (COVID-19).

A}rangements for schools have not changed.

On 22 March 2020, the Victorian Premier, Daniel Andrews, issued a media statement,
prior to the National Cabinet meeting that was to be held later that day, where it was
stated:

I will inform National Cabinet tonight that Victoria will proceed over the next 48 hours to

implement a shutdown of all non-essential activity across our state to combat the spread of
Coronavirus.

This is not something that we do lightly, but it's clear that if we don't take this step, more
Victorians will contract coronavirus, our hospitals will be overwhelmed and more Victorians
will die.
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Victorians will still be able to go to the supermarket, the bank, the pharmacy and other
essential stores, like petrol stations and convenience stores. Freight, logisitics and home
delivery are also considered essential and will remain open.

| will also inform National Cabinet that school holidays will be brought forward in Victoria,
starting on Tuesday 24 March.

All measures to be implemented by Victoria are consistent with the health advice provided by
the Victorian Chief Health Officer.

The decision whether to re-open schools after the Term 1 holidays will likewise be
determined following advice from the Chief Heaith Officer.

| will have more to say on these measures tomorrow morning.

25.  On 22 March 2020, the Prime Minister issued a media statement following the National
Cabinet meeting held that day, where it was stated:
All leaders agreed that children should go to school tomorrow. Leaders agreed that we

cannot see children lose an entire year of their education as a result of school closures
caused by COVID-19.

Leaders committed to the Australian Health Protection Principal Committee (AHPPC) advice
that says that it is safe to keep schools open.

Leaders also thanked all teachers and school staff for their support.

State Premiers and Chief Ministers agreed that schools will remain open through to the end
of the current school terms to support students whose parents choose to send their children
to school. Victoria's school break will commence on Tuesday 24 March 2020.

All Leaders have committed to re-open schools at the end of the school break, subject to the
advice of the Australian Health Principal Protection Committee.

Announcements concerning National Cabinet decisions about border closures

26. | have carried out internet searches of announcements by the Prime Minister following
National Cabinet meetings concerning internal border closures and COVID-19, as well
as statements by the Premiers of the States and Chief Ministers of the Territories.

27. | set out below the parts of those statements that | consider to be relevant.

28.  On 4 September 2020, the Prime Minister issued a media statement following a National

Cabinet meeting where it was stated:

[Wje've decided that this notion of 100 percent, absolute consensus on any issue is not a
way that the National Cabinet can indeed work. And so what we will do is we will set out
areas where we can come together, and get as many states and territories as possible to
come around that agreement. Not everyone has to get on the bus for the bus to leave the
station.

29. On § September 2020, an article by K Burgess was published in the Canberra Times,
titled “states split on hotspot border plan”, where it was reported:

Queensland and Western Australia had indicated they would reject any attempts to interfere
with the management of the borders, as the Prime Minister was attempting to institute a
shared definition of what constitutes a coronavirus hotspot. ... Western Australia Premier
Mark McGowan said in a statement he would only open his state's border when their health
advice recommended it. ... Queensland premier Annastacia Palaszczuk later revealed she
had sided with Western Australia in rejecting the proposal too.
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"Queensland has not agreed to the Federal Government's hotspot definition. | agree with WA
- our borders protect our health and our economy," she tweeted.

30. On 23 October 2020, the Prime Minister issued a media statement following a meeting
of National Cabinet, where it was stated:

The Commonwealth, New South Wales, Victoria, Queensland, South Australia, Tasmania,
the Australian Capital Territory and the Northern Territory agreed in-principle to a new
‘Framework for National Reopening Australia by Christmas’ ... Western Australia did not
agree to the National Framework for Reopening, specifically the domestic border and
international arrival proposals. ... The Commonwealth and seven states and territories
agreed to finalise the Framework by the next National Cabinet meeting on 13 November
2020 and ensure that a new Common Operating Picture is publicly available by 1 December
2020.
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION
ADELAIDE REGISTRY 2020/5875 & 5876

SENATOR REX PATRICK
Applicant

SECRETARY

DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

RESPONDENT’S OUTLINE OF SUBMISSIONS

INTRODUCTION

Official records of a committee of the Cabinet

1. The 6 and 10 August 2020 decisions of an officer of the Department of Prime Minister
and Cabinet (PM&C) to refuse access to a total of six documents identified as National
Cabinet minutes (exempt documents), on the basis that each is an official record of
the Cabinet! within the meaning of s 34(1)(b) of the Freedom of Information Act 1982
(FOI Act), ought to be-affirmed.

2. The exempt documents are each official records of Cabinet because:

a. each of the exempt documents comprise formal minutes of meetings of the
National Cabinet,

b. the Prime Minister has established the National Cabinet as a committee of the
Cabinet,

c. the National Cabinet is supported by the usual PM&C apparatus of support for
Cabinet and its committees, and

d. consistent with the Cabinet and all committees of Cabinet, the deliberations of
National Cabinet are and remain strictly confidential.

Damage to Commonwealth-State relations, contrary to the public interest

3. In addition, the exempt documents are exempt from release under the FOI Act
because their disclosure ‘would, or could reasonably be expected to, cause damage to

1 For the purposes of the FOI Act, Cabinet includes a committee of Cabinet (s 4(1)).

Lodged on behalf of the Respondent Contact: Justin Hyland

Prepared by: Justin Hyland
AGS lawyer within the meaning of s 55! of the Judiciary Act
1903

Address for Service:
The Australian Government Solicitor
4 National Circuit, Barton ACT 2600
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[39] above outweigh the public interest in access and therefore tip the balance against
access being granted to National Cabinet minutes.

OTHER MATTERS

Irrelevant Matter (FOI Act s 22)

47. When determining whether a particular document is relevant to an applicant’s FOI
request, the Tribunal needs to consider:

a. the words of the request,
b. the context in which the request is made,

c. the fact that those persons making requests do not have an intimate knowledge of
the subject matter of the documents they seek or the workings of government, and

d. what the applicant intended to cover by the request (Russell Island Development
Association Inc and Department of Primary Industries and Energy (1994) 33 ALD
683 at 692).

48. Parts of the National Cabinet minute of 15 March 2020 do not come within the
Applicant’s FOI request, which is relevantly for ‘documents that outline/describe the
rules that National Cabinet is bound by’.

Request for stay

49. If the Tribunal does not uphold any of the Respondent’s exemption claims, the
Respondent seeks a stay of the decision for a period of 28 days to avoid the operation
of subsection 44A(1) of the Administrative Appeals Act 1975. The time within which an
appeal may be made to the Federal Court is 28 days."”

Date: 7 May 2021

................................................................

Andrew Berger
Counsel for the Respondent

7" An automatic stay only comes into effect on filing of an application to the Federal Court - see s 67 of
the FOI Act.
Page 10
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION
ADELAIDE REGISTRY 2020/5875 & 5876

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

AFFIDAVIT

On 16 April 2021 |, Philip Gaetjens of 1 National Circuit, Barton in the Australian Capital
Territory, Public Servant, affirm:

1. I'hold the position of Secretary of the Department of Prime Minister and Cabinet
(PM&C).

2. | make this affidavit based on my own knowledge and, where stated, information
provided to me which | believe to be true. Where | express an opinion, it is based on
my background and experience set out below.

MY BACKGROUND AND EXPERIENCE

3. |l am the Secretary of PM&C, and have been in this role since 2 September 2019. |
have over 40 years’ experience in Commonwealth and State public sectors, and have
developed a depth of knowledge across Commonwealth and State government
Departments, including in the economic policy, cabinet and governance areas of public
policy and administration. Other senior roles | have had in Commonwealth and State
government are:

3.1. Secretary of the Department of the Treasury from August 2018 to August 2019,

3.2. Chief of Staff to the Hon Scott Morrison MP from October 2015 to June 201 8,
and

3.3. Secretary of the New South Wales Department of Treasury from August 2011 to
July 2015.

Lodged on behalf of the Respondent Contact: Jodl Moore

Prepared by: Jodi Moore
AGS lawyer within the meaning of s 55| of the Judiciary Act
1903

Address for Service:

The Australlan Government Solicitor
Level 42 MLC Centre

19 Martin Place

Sydney NSW 2000

41010871
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In my role as Secretary of PM&C, [ am responsible for providing advice and support to
the Prime Minister, the Cabinet, Portfolio Ministers and Assistant Ministers to achieve
a coordinated and innovative approach to the development and implementation of
Government policies. PM&C is the Commonwealth Department with responsibility for
Cabinet matters, and maintains the records of Cabinet for the current government, and
preserves the Cabinet records of previous governments. As the Secretary of PM&C, |
am also the formal custodian of Cabinet records.

As a central agency in the Australian public service, PM&C has a critical role in
promoting the whole-of-government perspective that comes from our need to advise
the Prime Minister as Chair of Cabinet and National Cabinet and to ensure policy
coordination in our advice and on policy development and implementation. We provide
a nationwide perspective that comes from our central advising role. Among other
responsibilities, | chair the APS Secretaries Board, | attend all Cabinet meetings, and
along with my State and Territory counterparts, and Commonwealth and state

note takers, all National Cabinet meetings.

| provide this statement in response to the Administrative Appeals Tribunal’s timetable
for providing affidavit evidence in this matter.

| make this statement based on matters within my own knowledge and having made
enquiries of officers and employees of PM&C. Where | express an opinion it is based
on my experience outlined above.

THE NATIONAL CABINET IS A CABINET COMMITTEE

8.

10.

| am aware that the applicant, Senator Rex Patrick, seeks review of decisions made by
a PM&C officer, Mr Hupalo, to refuse access under the Freedom of Information Act
1982 (Cth) (FOI Act) to the minutes of two meetings of the National Cabinet, which
took place on 13 March and 29 May 2020 (the National Cabinet minutes). Mr Hupalo
decided these documents were exempt from release under the FOI Act on the basis
they are each official records of a Cabinet committee and therefore Cabinet
documents, within the meaning of section 34(1)(b) of the FOI Act.

| have examined each of the National Cabinet minutes and agree that they are each
official records of a Cabinet committee. The First Assistant Secretary, Cabinet Division
in PM&C, Ms Leonie McGregor has sworn an affidavit in support of the applicability of
the Cabinet documents exemption to the National Cabinet minutes. | have read

Ms McGregor’s affidavit and agree with the views she expresses.

In particular, | agree with the statements made by Ms McGregor that the Prime

‘Minister determines the membership, chair, deputy chair, and terms of reference of

each Cabinet committee, and that Cabinet committees are usually established either
around a subject area or around a general function of government.

COMMONWEALTH-STATE RELATIONS

Page 2

41010871
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In addition to having administrative responsibility for Cabinet matters, PM&C is the
Commonwealth Department with administrative responsibility for intergovernmental
relations and communications with State and Territory Governments.

| consider that disclosure of any of the National Cabinet minutes would undermine the
operation of National Cabinet, damage relations between the Commonwealth and the
States, and be contrary to the public interest.

In my view, effective working relationships between the States and Territories and the
Commonwealth are central to Australia’s public interest. The Commonwealth and
State and Territory Governments share responsibility and must cooperate to achieve
optimal outcomes for the Australian people.

The Prime Minister, with the agreement of State and Territory leaders, established
National Cabinet to best enable effective working relationships to respond to the
COVID-19 pandemic. | have no doubt that the National Cabinet has strengthened the
relationships between the Commonwealth, State and Territory leaders. The '
effectiveness of Australia’s cooperation between Commonweaith and State and
Territory leaders on this issue has led to health outcomes which have been the envy of
the world. Working together through the mechanism of National Cabinet, Australia has
achieved a coordinated and positive outcome across States and Territories, and is
now able to turn its collective attention to other emerging and related issues such as
skills, education, and Australia’s ongoing economic recovery.

NATIONAL CABINET AND THE COUNCIL OF AUSTRALIAN GOVERNMENTS

National Cabinet agreed on 29 May 2020 that it would replace the Council of
Australian Governments (COAG) as the peak intergovernmental body. It comprises
the Prime Minister, State and Territory Premiers and Chief Ministers. It operates
differently to the previous COAG structure in many respects, including operating
procedures, frequency of meetings, and the roles of officials. In my view, the success
and effectiveness of National Cabinet since its inception has in no small part resulted
from these differences.

For example, COAG generally met twice a year, often to announce or sign off on
policies worked up through other groups of ministers or officials. National Cabinet has
been meeting far more frequently and has been directly involved in commissioning,
reviewing and finalising policy responses to address the pandemic and other issues.

Former Commonwealth Cabinet Secretary and former Director-General of the Western
Australian Department of the Premier and Cabinet Mr Peter Conran AM found in his
Review of COAG Councils and Ministerial Forums of October 2020, that Australia’s
federal structure, built upon reciprocal financial, legislative and policy responsibilities,
requires intelligent cooperation on issues of strategic national significance. | agree
with this assessment, and his observation that National Cabinet has the ability to deal
with issues quickly, based on advice from experts, with leaders dictating the priorities
and parameters for their governments to implement.
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The Prime Minister, Premiers and Chief Ministers have made numerous public
references to the positive difference National Cabinet has made.

Following the National Cabinet meeting on 29 May 2020, the Prime Minister made the
following comments on the success of National Cabinet:

One of the reasons why the National Cabinet has worked is it has actually operated as a
Cabinet. And that means it operates within Cabinet rules and it operates under the
Federal Cabinet's rules and that relates to the security of documents, process, procedure
and all of those... Having these groups operate like a fair-dinkum Cabinet, | think, has
been really important. We're all members of Cabinet so we all understand what those
rules are, and | don't think that has been the MO for how COAG has operated and | think
that's a really big change ... We've been able to find that candour and collegiality in that
new format.

Again on 11 December 2020, in a joint press conference following a meeting of
National Cabinet, the Prime Minister thanked each member of the National Cabinet ‘for
their tremendous support working together with each other but also with ourselves as
part of the Commonwealth as part of this innovation of the National Cabinet.’ The
Prime Minister confirmed that National Cabinet performed as ‘a very important
leadership group for this country, bringing together our Federation, seeing it work in a
way that this country | don't believe has ever seen.’

On 11 December 2020, following the Prime Minister, the Hon Gladys Berejiklian MP,
Premier of New South Wales made the following comments:

| just wanted to echo the PM's comments. | think we do have a great opportunity to keep
the momentum going in reducing red tape and streamlining, improving, modernising
state-federal relations around a whole range of things. And | was pleased the PM's
putting as a standing item that agenda item, so that if there's anything we want to put on’
there, we can actually resolve it. And [ think National Cabinet has demonstrated our
ability to get things done more quickly. And what COVID has taught all of us, the state
Jurisdictions [bjut | think also as a national government, is that you can do things better
and differently and let's use this opportunity to keep improving the quality of life of our
citizens and streamiining our processes.

22. Atthe same press conference on 11 December 2020, the Hon Annastacia Palaszcauk

23.

MP, Premier of Queensland made the foliowing comments:

| think we shouldn’t gloss over the fact too that this National Cabinet has worked in the
best interest of all Australians. That, you know, we haven't met face to face for nine
months but during that time, we've had 30 National Cabinet meetings. We have been
provided at all times with expert advice on health and at all times expert advice on the
economy. So that has been absolutely critical to the way the National Cabinet has
worked and how | think it's going to work into the future and as long as there's that
goodwill amongst everyone, you will see substantial change that's happening with the
cohesiveness of this group working together.

| agree with the comments referred to in paragraphs 20-22 above.

HARM FROM DISCLOSING NATIONAL CABINET MINUTES

24,

Since its establishment on 13 March 2020, all members of National Cabinet have
attended and participated in National Cabinet meetings on the clear understanding that
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these meetings were conducted in accordance with Cabinet conventions — namely that
the convention of confidentiality applied to discussions, submissions and the records of
the meeting. This understanding is set out in Section 8 of the Cabinet Handbook, 14t
Edition. Additionally, the Prime Minister, as Chair of National Cabinet, has publicly
stated that National Cabinet meetings would be held in accordance with Cabinet rules.
An undermining of confidentiality which is central to those rules and conventions would
be a serious shift to the basis on which the National Cabinet has been operating, and
would have a significantly deleterious effect, for the reasons | outline below.

In my view, the disclosure of National Cabinet minutes as a result of a request under
the FOI Act would severely undermine the basis of the National Cabinet and its
effectiveness. National Cabinet was founded on the clear understanding and
expectation of confidentiality. If the members of National Cabinet are not assured of
th& ongoing confidentiality of records of the deliberations of the National Cabinet, this
wHuld undermine its effectiveness by:

o creating difficulty through exposing negotiations or discussions that are
underway, including in the development of parallel policies,

» adversely affecting the continued level of trust or co-operation between the
Commonwealth and the States and Territories, and

e impairing or prejudicing the open flow of information to and from the members
of the National Cabinet, which would significantly hinder the participants
willingness to participate in National Cabinet meetings with the same
deliberative candour.

In my view, there is a real prospect of damage to relations between the members of
National Cabinet if official records of National Cabinet, such as the National Cabinet
minutes, are disclosed. Such an outcome would be directly contrary to that shared
understanding of confidentiality. In my view, such an intrusion into the confidentiality of
the National Cabinet process would affect the full and frank nature of discussions held
by members of the National Cabinet and thus neuter its effectiveness. In turn, and
based on my earlier evidence that National Cabinet arrangements are superior to the
former COAG arrangements, this will impact on the ability of the members of National
Cabinet to work cohesively together and gain further benefits in the national interest
compared to previous governance arrangements.

The confidentiality of shared information as a decision-making platform between
members of National Cabinet has been invaluable. Cooperation and sharing sensitive
health data, projections and judgements, allowed for the best decisions to be made for
the Australian people. Disclosure of National Cabinet documents and deliberations
would likely impede and undermine that exchange of accurate and candid information
and ideas between members by inviting caution about the possible implications if this
information were publicly disclosed.

The confidentiality of National Cabinet deliberations has not prevented disclosure of
the outcomes of these deliberations. National Cabinet meetings are followed, by
agreement of National Cabinet members, with public announcements and media
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releases by the Prime Minister and other State / Territory leaders. Those public

announcements, by the Prime Minister and members of the National Cabinet, of its ;
decisions have been critical to building public confidence in this body. Those f
announcements allow decisions which have been agreed by participants to be clearly |
articulated and responsibility for that implementation to be transparently

acknowledged. This ongoing transparency has been critical to maintaining public

confidence in the National Cabinet.

| consider the release of National Cabinet deliberations and documents, other than by
those formal decisions and announcements by the Prime Minister and members of the
National Cabinet, would lead to an apprehension on the part of National Cabinet
members and caution in their contribution to discussions. Such an outcome would in
my view prejudice and weaken the ability of the National Cabinet to make decisions to
achieve the best outcomes in the national interest.

On 5 February 2021, the Prime Minister announced National Cabinet had agreed that
all States and Territories would establish a Taskforce to work together to provide
recommendations to the National Cabinet about consistent and coordinated COVID-19
responses across jurisdictions in the new risk environment, in order to bring together
economic and health considerations and to provide increased certainty and confidence
to the Australian community.

As Secretary of PM&C, | chair that Taskforce, which comprises myself and my State
and Territory counterparts. | chair regular videoconferences with other Taskforce
members and we prepare monthly reports, with recommendations, to the National
Cabinet on consistent and coordinated COVID-19 responses across jurisdictions, As
the Taskforce is developing proposals to directly inform the National Cabinet, it is
considering cabinet information, and it is appropriate to conduct the Taskforce
according to the Cabinet conventions, maintaining confidentiality and encouraging
candour, and frank advice and views to be shared.

In my view, maintaining the confidentiality of Taskforce material for National Cabinet
has been critical to the Taskforce being able to share sensitive data across
jurisdictions, consider health and other advice and assess alternative policy options in
a confidential setting. Setting the precedent of disclosing National Cabinet minutes
would potentially divuige whether the National Cabinet agrees or disagrees with the
recommendations of the Taskforce, and reveal sensitive, confidential information
provided by the States and Territories. Such a revelation would be highly likely to
damage the relationship of trust between the Commonwealth and the States and
Territories.

Further, making public the National Cabinet's deliberations of recommendations and
alternative approaches would diminish the Australian community’s certainty and
confidence in Australia’s response to COVID-19.

Disclosure of such National Cabinet material would also harm Commonwealth-State |
relations by inhibiting the sharing of essential information across jurisdictions relating |
to time sensitive issues such as quarantine practices and the vaccine roll-out. The

impairment of a consistent and coordinated COVID-19 response across jurisdictions
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would have a material impact on the safety of the Australian public, and would clearly
be contrary to the public interest.

While the work of the Taskforce is a specific example, in my view it is clear that for the
preservation of the Commonwealth-State relationships the confidentiality of National
Cabinet documents, including records of decisions, should be maintained. This
applies to those which are in issue in this proceedings. That is because the public
disclosure of any of these records would lead the participants in the National Cabinet
and those who advise and support them in relation to their participation in the National
Cabinet to apprehend that their views, information and advice could be released
notwithstanding the confidential basis on which it was prepared.

There is therefore a real risk that those views, information and advice would be
prepared on a guarded basis. This would impact the effectiveness of the cooperation
of the parties, and increase the prospects that issues and decisions would be
considered on incomplete or qualified information, which is clearly contrary to the
hational interest.

In conclusion, it is my view that the undermining and breakdown of the confidentiality
of National Cabinet material would be very damaging to Commonwealth-State
relationships and would be contrary to the public interest.

AFFIRMED at Canberra in the Australian
Capital Territory

Before me:

------------------------

Lauren Lai

AGS lawyer within the meaning of s55I of
the Judiciary Act 1903

16 April 2021
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION :
ADELAIDE REGISTRY 2020/5875 8 5876

SENATOR REX PATRICK
Applicant

SECRETARY

DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

AFFIDAVIT

On 16 April 2021 |, Leonie McGregor of 1 National Circuit, Barton in the Australian Capital
Territory, Public Servant, swear:

1. 1 am currently employed by the Department of Prime Minister and Cabinet (PM&C) as
First Assistant Secretary, Cabinet Division (the Cabinet Division).

2. I am authorised to make this affidavit on behalf of PM&C.

3. I make this affidavit based my own knowledge and, where stated, information provided
to me which | believe to be true. Where | express an opinion, it is based on my
background and experience set out below.

BACKGROUND

My background and experience

4. 1have held the role of First Assistant Secretary of the Cabinet Division, PM&C since
May 2019. | previously held the role of Assistant Secretary of the Cabinet Division,
PM&C from May to October 2013,

5.  In my role of First Assistant Secretary of the Cabinet Division, and in my former role of
Assistant Secretary of the Cabinet Division, | have been responsible for managing the
work of the Cabinet Division which is made up of several teams of people totalling
about 50 staff responsible for organising all facets of Cabinet and Cabinet committee
meetings. The Cabinet Division is staffed and managed by officers of PM&C. The
Cabinet Division exists to support the Prime Minister, the Cabinet Secretary and the
chairs of Cabinet committees in ensuring that government business is conducted in an
effective and timely way and that proper collective consideration takes place. This

Lodged on behalf of the Respondent ~ Contact: Jodi Moore

Prepared by: Jodi Moore
AGS lawyer within the meaning of s 551 of the Judiciary Act
1903

Address for Service:

The Australian Government Solicitor
Level 42 MLC Centre

19 Martin Place

Sydney NSW 2000
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includes overseeing the preparation and finalisation of Cabinet documents, including
Cabinet submissions, minutes, attachments, papers and presentations. My role also
involves attending as note-taker, coordinating and recording all decisions of the
Cabinet and its Cabinet committees.

Immediately prior to joining PM&C in May 2018, | was the Deputy Director-General of
ACT Health from July 2018. Prior to that appointment, | was a First Assistant Secretary
in the Department of Finance from 2015 to 2018, during which time | also held an
appointment as interim Chief Executive Officer for the Independent Parliamentary
Expenses Authority. Save for the period | worked at ACT Health as Deputy Director
General, | have been employed in the Australian Public Service since 1992 and have
worked in multiple Departments including the Department of Health, Department of
Finance, the Independent Parliamentary Expenses Authority and PM&C.

Throughout my 28 year career in the public sector | have had extensive exposure to
Cabinet processes and the core principles that underpin Australia's Cabinet system.

Since May 2019 | have had direct responsibility for the operations of the Cabinet
including attending Cabinet meetings and preparing minutes (or decisions) of Cabinet
meetings. Between May 2019 and 6 March 2021, for example, | have personally
attended 81 Cabinet or Cabinet committee meetings as a note-taker for the meetings
and | have overseen the lodgement of 2,667 documents to Cabinet and its
committees, including National Cabinet. | have also had personal invoivement in the
development, review and compliance checking of 2,881 Cabinet minutes, including
National Cabinet minutes.

Freedom of Information Applications

9.

10.

11.

12.-

| am aware that these proceedings felate to two separate freedom of information (FOI)
requests made by Senator Rex Patrick (Applicant) to PM&C for access to documents
under the Freedom of Information Act 1982 (Cth) (FOI Act).

On 10 July 2020 the Applicant made a FOI request (First FOI Request) seeking
access to:

‘All meeting notes/minutes taken from the meeting of National Cabinet on 29 May 2020’

On 10 August 2020, a PM&C officer refused the Applicant access in full to 5
documents identified as relevant to the First FOlI Request, on the basis all 5
documents were exempt from release under section 34(1)(b) of the FOI Act. These 5
documents are the subject of proceeding AAT 2020/5875.

Also on 10 July 2020 the Applicant made a further FOI request (Second FOI Request)
seeking access to:

1. Any documents (including correspondence) that provide the formal notification to the
Governor-General that the National Cabinet was/was being formed in March 2020.

2. The documents that outline/describe the rules that the National Cabinet is bound by.
To clarify further, the documents might include rules or guidance on the following
issues: '
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a. How decisions of the National Cabinet are arrived at (e.g. majority, consensus etc.)
b. Whether any jurisdiction has a right of veto over decisions of the National Cabinet.

c. Whether decisions of the National Cabinet are binding on the Commonwealth and
the States/Territories.

d. Whether the National Cabinet operates within the conventions, policies énd
guidance set out in the Cabinet Handbook.

€. Whether Premiers and Chief Ministers are bound by conventions of Cabinet
solidarity and confidentiality.

f. Who is to servé as the Secretary of the National Cabinet and how the National
Cabinet's decisions are recorded and disseminated.

g. What Federal, State and Territory officials are permitted to listen to and participate
in National Cabinet discussions.

h. Whether Cabinet note-takers take note of National Cabinet deliberations.

i. Whether deliberations of the National Cabinet (including via teleconference and
videoconference) are recorded and/or transcribed, and if not, what measures are
in place to ensure that National Cabinet discussions are not recorded and/or
transcribed.

13.  On 6 August 2020, a PM&C officer made a decision in response as follows:

13.1. the Applicant was granted access to 1 document, being the Cabinet Handbook
(13" Edition), and

13.2. access was refused in full to another document on the basis it was exempt from
release under section 34(1)(b) of the FOI Act. This document is the subject of
proceeding AAT 2020/5876.

14. PM&C is the Commonwealth Department with administrative responsibility for Cabinet
matters. As set out in the Cabinet Handbook, the Cabinet Division of PM&C maintains
the collection of Cabinet documents for the current government and preserves the
Cabinet records of previous governments. PM&C is also the Commonwealth
Department with administrative responsibility for intergovernmental relations and
communications with State and Territory Governments.

THE CABINET PROCESS

The Cabinet system of government

15. In accordance with the Westminster system which operates in Australia, decisions in
relation to matters that have the potential to have a significant impact on Australia’s
national interests are made by either Cabinet, the Prime Minister or an individual
Minister.

16. The Constitution of Australia states that the executive power of the Commonwealth is
vested in the Queen and is exercisable by the Governor-General as the Queen's

representative. In practice the executive power is possessed by the Prime Minister and
Cabinet (senior Ministers).

“age &
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The Prime Minister is the head of the government, chairs Cabinet, and is in practice
the Head of the Executive Government. The Prime Minister also has responsibility for
appointing Ministers to Cabinet positions, Parliamentary Secretaries to assist
Ministers, and has responsibility for the shape and agenda of the Government of the
day.

Cabinet is not mentioned in the Australian Constitution, and its establishment and
procedures are not the subject of any legislation. The operations of Cabinet are
governed by longstanding conventions, including that it remains at the Prime Minister
of the day’s discretion the size, subject-matter and membership of Cabinet and its
committees.

Over time, Cabinet committees have taken on many forms. For example, during times
of National crisis, such as during World War ll, special purpose Cabinet committees
were established. Prime Ministers Menzies and Curtin each established a War Cabinet
consisting of a limited selection of Commonwealth Ministers. On 4 February 1942 the
State Premiers were invited to and attended a Curtin Government War Cabinet
meeting. On 27 August 1942, Prime Minister Curtin announced that ‘a leading member
of the Opposition’ Sir Earle Page would be appointed a member of the War Cabinet,
due to his experience. In the 1950s, a wide variety of Cabinet committees were formed

and officials regularly participated.

The Cabinet Handbook

20.

21.

The Prime Minister of the day determines Cabinet procedures and policies.
Successive Prime Ministers have considered how they wish Cabinet and Cabinet
committees to operate and issued a Cabinet Handbook that sets those matters out.

The current edition of the Cabinet Handbook is the 14" edition. | am informed and
believe it is annexed to a Statement of Agreed Facts which has been filed in these
proceedings (the Cabinet Handbook). it was published on 19 October 2020 under the
authority of the Prime Minister the Hon Scott Morrison MP and describes the
components of the Cabinet process, the various roles and responsibilities of key
people and how documents are to be circulated and handled. The Cabinet Handbook
provides that ‘It is for the Prime Minister of the day to determine the shape, structure
and operation of the Cabinet.” The 14" edition of the Cabinet Handbook also includes
specific references to the National Cabinet and provides guidance for its operations.

Cabinet committees

22,

23.

The Prime Minister determines the membership, chair, deputy chair, and terms of
reference of each Cabinet committee. Cabinet committees are usually established
either around a subject area, such as national security, or around a general function of
government, such as expenditure. Temporary or ad-hoc Cabinet committees may also
be established by the Prime Minister to carry out particular tasks.

Historically, in Australia there have been both (i) ad hoc committees of Cabinet, which
were established at the direction of the Prime Minister to handle a specific question
and ceased to exist when conclusions were reached on this question and submitted to

the Cabinet and (ii) more permanent, standing committees of Cabinet. For instance,
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even going back to the 1976 Cabinet Handbook, there was clear guidance that ad hoc
committees of Cabinet would be ‘established from time to time and the Prime Minister
will indicate the membership of each committee’,

This establishment of Cabinet committees has sought to assist successive
governments to efficiently and effectively respond to government priorities. Whilst
some Cabinet committees, such as the National Security Commitiee and Expenditure
Review Committee are regularly established by Prime Ministers, other Cabinet
committees have been established to respond to particular issues or priorities that
emerge from time to time. Examples include:

24.1. the Productivity Committee, which provided strategic direction on the
Government's microeconomic reform and productivity agenda and coordination
of the development of policy and delivery of programs across the following broad
areas: Sectoral issues including interactions between the resources sector and
other industry sectors; Productivity; Innovation policy; Workforce skills
development; Trade; Industrial relations; Agriculture/rural industry policy;
Tourism; and Infrastructure.

24.2. the Regional Australia and Regional Development Committee, which provided
strategic direction and advice on the identification of local and community
priorities, the consultation and decision making structures needed to enable
regional development and regional delivery of services, development of policies
that enable regional economic development, investment in physical and social
infrastructure and the delivery of services to ensure Government adequately
meets the needs of Australia's regions, both in urban areas and regional
Australia.

24.3. the Social Policy and Social Inclusion Committee, which provided strategic
direction and coordination of the development of policy and delivery of programs
across the following broad areas: Indigenous affairs; Social inclusion agenda;
Health; Ageing; Education and life skills; Early Childhood and youth;
Employment participation; and Social housing and homelessness.

24.4. the Naval Shipbuilding Enterprise Governance Committee, which ensures the
naval shipbuilding enterprise and each component of it is on track to deliver
against Commonwealth agreed outcomes, and emergent or forecast risks are
identified that may impact or prevent achieving delivery of milestones. Agreed
outcomes and actions are identified to address these risks National Security
Investment Committee considers in detail major National Security investments
and procurements to ensure investments remain aligned with Australia’s
strategic priorities, achieve best value and are implemented on schedule.

As detailed further below, | consider the decision of the Prime Minister to establish the

National Cabinet to respond to the COVID-19 pandemic and its consequences, is
consistent with these principles. :
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National Cabinet

Establishment

26.

27.

28.

29.

30.

31.

32.

33.

34,

The establishment of the National Cabinet was agreed to by the Prime Minister and
State and Territory Premiers/Chief Ministers at a meeting held after the Council of
Australian Governments (COAG) meeting on 13 March 2020.

Terms of Reference for the National Cabinet were agreed to by the National Cabinet
on 15 March 2020 and set out the working arrangements, including that the committee
would be established as a committee of the Commonwealth Cabinet, specifically as a
Cabinet Office Policy Committee and that its deliberations would remain confidential.

Cabinet Office Policy Committees consider major policy issues on an as needed basis,
including early stage consideration of strategic issues, specialist advice on nationally
significant issues and rapidly evolving situations.

The National Cabinet is responsible for coordinating national actions in Australia in
response to Australia’s coronavirus pandemic, including coordination of Australia’s
health response and the ongoing recovery from both economic and broader societal
impacts of the pandemic.

In establishing the National Cabinet, consideration was given to the importance of the
sovereignty of States and Territories, and the Commonwealth, and it was agreed that
both the Commonwealth and States and Territories would utilise their existing Cabinet
processes as and when appropriate. In practice this means that leaders are able to
determine which of the matters before National Cabinet may require endorsement or
agreement in their own jurisdiction, prior to any final decisions being agreed.

The National Cabinet held its first meeting on 15 March 2020 when it formally agreed
that for the purposes of decision making in relation to the pandemic, Australian Health
Protection Principal Committee (AHPPC) and the National Coordination Mechanism
(NCM) would be the National Cabinet’s primary advisory bodies.

On 15 March 2020, the Prime Minister announced that National Cabinet ‘has now
been established formally under the Commonwealth government's cabinet guidelines’.
The Prime Minister stated that National Cabinet ‘has the status of a meeting of Cabinet
that would exist at a federal level'. A copy of the Press Conference transcript of

15 March 2020 is annexed to this affidavit at 'LM-1".

National Cabinet comprises the Prime Minister (Chair), the State Premiers and the
Territory Chief Ministers, described as National Cabinet members. The precise
structure, shape and operation of the National Cabinet are matters for its members.

At the first meeting on 15 March 2020 the Prime Minister noted that the National
Cabinet would meet as often as needed.
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Continuation of National Cabinet and cessation of COAG

35.

36.

37.

38.

39.

40.

Following a meeting of National Cabinet on 29 May 2020, the Prime Minister
announced that the National Cabinet members had agreed to:!

35.1. continue the National Cabinet established to coordinate Australia’s response to
COVID-19,

35.2. form a new National Federation Reform Council (NFRC), and

35.3. formally cease the COAG model.

A copy of the Press Conference transcript of 29 May 2020 is annexed to this affidavit
at ‘LM-2'.

The NFRC is listed to meet annually,' providing a joint forum for the First Ministers and
Treasurers of all Australian jurisdictions and the President of the Australian Local
Government Association to consider priority national federation issues.

In a Media Release dated 29 May 2020, the Prime Minister made following comments
in respect of National Cabinet:

National Cabinet has worked effectively to respond to COVID-19. The new National
Federation Reform Council agreed to by Premiers, Chief Ministers and the Prime
Minister, will change the way the Commonwealth and states and territories effectively
and productively work together to address new areas of reform.

The National Cabinet will be driven by an initial single agenda - to create jobs. A job
making agenda.

By any measure, National Cabinet has proven to be a much more effective body for
taking decisions in the national interest than the COAG structure.

At the centre of the National Federation Reform Council will be National Cabinet.

National Cabinet will continue to meet regularly and will be briefed directly by experts
such as the Australian Health Protection Principal Committee.

On 4 September 2020, the Prime Minister announced at a Press Conference that
National Cabinet ‘needed to evolve’ and that the National Cabinet members had:

decided that this notion of 100 percent, absolute consensus on any issue is not a way
that the National Cabinet can indeed work. And so ... we will set out areas where we can
come together, and get as many states and territories as possible to come around that
agreement.

A copy of the Press Conference transcript of 4 September 2020 is annexed to this
affidavit at ‘LM-3'.

Cabinet deliberations and the need for confidentiality

41.

It is a long established principle that deliberations of the Cabinet are confidential and
should be protected. This is supported by the legal frameworks, including the FOI Act,
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the Archives Act 1983, and section 130 of the Evidence Act 1995 (Cth), all of which
protect Cabinet and Cabinet related information to a greater degree than some other
Commonwealth records.

The principle of collective responsibility requires strict confidentiality of ail Cabinet and
Cabinet committee proceedings and documentation. The Cabinet Handbook
elaborates further as follows:

28. Effective Cabinet confidentiality requires the protection of Cabinet deliberations not
only at the time an issue was current but also in the future. Ministers in successive
Governments have relied on the convention that their views, either written or spoken will
remain confidential well into the future. It is only with the confidence in this convention
that ministers can enjoy freedom to explore all policy options without the need to temper
their comments or views.

29. This convention provides the Executive of Government with the opportunity to
contest policy ideas in a highly confidential manner in order to ensure that the collective
decision that ultimately arises from the Cabinet’s deliberations is the best possible policy
decision for the administration of the Government.

In relation to National Cabinet, the Cabinet Handbook states:

155. All proceedings and documentation of the National Cabinet remain strictly
confidential.

It is my strong view that confidentiality underpins the successful operation of the
National Cabinet. This is even more paramount in a Cabinet committee whose
members are drawn from differing political parties across Australia. The agreement by
all members that the National Cabinet operates in this way means that members are
free to have wide ranging and without prejudice discussions where multiple
perspectives on important matters can be brought to bear on an issue without the
inevitable constraint that full public scrutiny and transparency would bring. While
implementation of National Cabinet decisions remains a matter for States and
Territories, the robust and confidential discussions which underpin those decisions
have consistently remained confidential. As | set out earlier [at 39] there is an
appreciation that absolute consensus is not required in the National Cabinet, but it
remains the case that collective responsibility and solidarity are features of the
National Cabinet that are adhered to by all its members, regardless of their political
ideology.

To maintain confidentiality, the Cabinet Handbook emphasises the importance of
securing Cabinet documents. Specifically in relation to National Cabinet, the Cabinet
Handbook stresses that maintaining the confidentiality of National Cabinet documents
is essential to enable full and frank discussions, and requires all such documents to be
classified OFFICIAL: SENSITIVE and carry the dissemination limiting marker of
NATIONAL CABINET.

Confidentiality concerning Cabinet proceedings and documentation is followed by all
governments in Australia, both State and Federal, and in most democracies with a
system of successful Cabinet Government. The importance of confidentiality has been
reiterated by multiple Prime Ministers and Ministers during my career.

Page 8
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All National Cabinet member jurisdictions need to have established clear protocols for
ensuring confidentiality, and the information security of documents that are to be
considered by the National Cabinet and/or its committees, as well as agendas and
minutes. By way of example, annexed to this affidavit at 'LM-4’ is guidance from the
Department of Premier and Cabinet, Tasmania.

Notebooks and Systems

48,

49,

51.

The Cabinet Division within PM&C supports the National Cabinet as it does the
Cabinet and other Cabinet committees, by providing continuity and impartial support
for its operations. Further details of the support the Cabinet Division provides the
National Cabinet is set out on pages 30-32 of the Cabinet Handbook.

The Secretary of PM&C is the formal custodian of National Cabinet records. The
Cabinet Handbook dictates that members may nominate a senior official to be note
takers at National Cabinet meetings, however the notebooks remain the property of
the Respondent and are protected from early public release under the Archives Act
7983 and cannot be sought under the FOI Act.

National Cabinet meetings and material are stored in the PM&C maintained document
system CabNet. This ensures that authoritative documents are maintained as a record
of the National Cabinet.

CabNet is a whole-of-government IT system that facilitates the flow of protected
Cabinet information in a secure manner, and supports the running of Cabinet and
committee meetings. The minutes for National Cabinet are finalised in CabNet, the
same as they are for other Cabinet committees. National Cabinet minutes are
circulated outside of CabNet to the States and Territories First Ministers and First
Ministers’ Departments with relevant protective markings.

DOCUMENTS IN ISSUE

52.

53.

| am informed and believe a schedule of documents, providing a brief description of
each of the 6 documents in issue in the AAT proceedings identified at paragraphs [9]
to [13] above will be filed with the AAT.

I have examined each of these documents. The 5 documents relevant to the First FOI
Request are National Cabinet Minutes of the National Cabinet meeting which took
place on 29 May 2020. In my view, each of these minutes is exempt from disclosure
under section 34(1)(b) of the FOI Act as an official record of the Cabinet.

IV 1207
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54. The document relevant to the Second FOI Request is a National Cabinet Minute of the
National Cabinet meeting which occurred on 15 March 2020. In my view, this minute is
similarly wholly exempt from disclosure under section 34(1)(b) of the FOI Act as an
official record of the Cabinet. | note however that the paragraphs of the minute after
paragraph 1 do not comprise material of the kind sought by the Applicant in the
Second FOI Request.

SWORN at Canberra in the Australian
Capital Territory
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION
ADELAIDE REGISTRY 2020/5875 & 5876

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

ANNEXURE LM-1

The following 14 pages is the annexure marked LM-1 referred to in the affidavit of Leonie
McGregor made 16 April 2021 before me:

-----------------------------------

Mary Parker

AGS Léwyer within the meaning of
s 55| of the Judicfary Act 1903
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION
ADELAIDE REGISTRY 2020/5875 & 5876

SENATOR REX PATRICK
Applicant

SECRETARY

DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

ANNEXURE LM-2

The following 14 pages is the annexure marked LM-2 referred to in the affidavit of Leonie
McGregor made 16 April 2021 before me:

............ ary Park;r
AGS' Lawyer within the meaning of
s 55| of the Judiciary Act 1903
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ADMINISTRATIVE APPEALS TRIBUNAL
FREEDOM OF INFORMATION DIVISION
ADELAIDE REGISTRY 2020/5875 & 5876

SENATOR REX PATRICK
Applicant

SECRETARY

DEPARTMENT OF THE PRIME MINISTER AND
CABINET

Respondent

ANNEXURE LM-3

The following 19pages is the annexure marked LM-3 referred to in the affidavit of Leonie
McGregor made 16 April 2021 before me:

--------------------------

Mary Parker

AGS Lawyer within the meaning of
s 55| of the Judiciary Act 1903
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McGregor made 16 April 2021 before me:
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any notions of collective responsibility and solidarity: see, Ms McGregor's Afﬁdavit, [39],
[44].

Ms McGregor refers to an agreement deliberations would remain confidential: McGregor
Affidavit, [27], yet, at paragraph 30 of her affidavit Ms McGregor proceeds to disclose the
matters considered and agreed upon by National Cabinet. The Respondent cannot have
it both ways.

DAMAGE TO RELATIONS ~s 47B

14.

15.

186.

The Respondent relies on s 478(a) to prevent disclosure of the documents sought by the
Applicant as it “would, or could reasonably be expected to, cause damage to relations
between the Commonwealth and a State”. This is a bar and it raises factual issues.2 The
evidence does not satisfy the statutory test.

Mr Gaetjens’ evidence is non-specific and does not point up by reference to any
document (or even a part of a document) how such harm might occur. He does not
identify what the harm might be. Instead, it is just a blanket claim. More detall is required
before exemption can be established — which is why the documents only attract
“conditional” exemption under s 47B.

There is no evidence of “damage” to the relations between the Commonwealth and
States.

Dated: 11 May 2021

Geu’frey W;\t-soh 7

~ DianaTang —

2 See, Diamond v Chief Executive Officer of the Austratian Curriculum, Assessment and Reporting at [1 00)-{101); Searle

Australia Ply Ltd v Public Interest Advocacy Cenire (1992) 36 FCR 111 at 122-123 per Davies, Wilcox and Einfeld
JJ.
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AFFIDAVIT

ADMINISTRATIVE APPEALS TRIBUNAL No 2020/5875
FREEDOM OF INFORMATION DIVISION No 2020/5876
ADELAIDE REGISTRY

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF PRIME MINISTER AND CABINET
Respondent

Affidavit of: Philip Warren Dorling
Address:
Occupation:  Adviser

Date:

7 May 2021

I, Philip Warren Dorling of 1 affirm:

1.

| am a political adviser to the Applicant, Senator Rex Patrick. | make this affidavit in
support of Senator Patrick’s applications in this Tribunal.

The facts stated in this affidavit are within my own knowledge, except where otherwise
stated, in which case they are based on information and belief. Where | make statéments
based on information provided to me by another person, | believe that information to be
true and correct.

Exhibited to me are attached documents marked Annexure PWD-1, Annexure PWD-2
and Annexure PWD-3.

My background

4.

Some details of my background are given in paragraphs 3 to 5 of my affidavit affirmed on
16 April 2021.

In addition to those details, | also record here that my PhD thesis dealt with Australian and
New Zealand policy in the Taiwan Straits Crisis of 1954-1955 and was in part based on
extensive examination of historical Cabinet, External Affairs, Defence and other records of
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the Government of Prime Minister Sir Robert Menzies. For three years, 1992 to 1994, |
also worked as a historian with the Department of Foreign Affairs and Trade, responsible
for researching, and editing volumes of the Department's authoritative historical
publication, Documents on Australian Foreign Policy 1937-1949. As a consequence of
this background | have familiarity with historical records documenting Australian Cabinet
processes and decision-making during the 1940s and 1950s.

Matters arising from the affidavit of Ms Leonie McGregor

6.

7.

10.

| have read the affidavit of Leonie McGregor, First Assistant Secretary, Cabinet Division,
Department of the Prime Minister and Cabinet, sworn on 16 April 2021.

| noted paragraph 19 of My McGregor’s affidavit in which she states:

Over time, Cabinet commitiees have taken on many forms. For example, during times of
National crisis, such as during World War I, special purpose Cabinet committees were
established. Prime Ministers Menzies and Curtin each established a War Cabinet consisting
of a limited selection of Commonwealth Ministers. On 4 February 1942 the State Premiers
were invited to and attended a Curtin Government War Cabinet meeting. On 27 August
1942, Prime Minister Curtin announced that ‘a leading member of the Opposition’
Sir Earle Page would be appointed a member of the War Cabinet, due to his experience. In
the 1950s, a wide variety of Cabinet committees were formed and officials regularly
participated.

After reading Ms McGregor's affidavit, | examined relevant historical records held by the
National Archives of Australia relating to the War Cabinet during the Second World War
as well as Cabinet processes in the post-war period. | also consulted the relevant volumes
of the official history of Australia in the War of 1939 to 1945.

Appendix 1 of Volume 1 of the Civil series of the official history, Sir Paul Haslucg:’s The
Government and the People, 1939-1941, published by the Australian War Memorial, in
1852, contains full Australian Government Ministry lists during the Second World War as
well as lists of the members of the War Cabinet and the Advisory War Council during the
wartime governments of Prime Ministers Robert Menzies, Arthur Fadden, John Curtin,
Francis Forde and Ben Chifley. These Ministry and War Cabinet lists show that across
the five wartime governments, only Ministers were members of the War Cabinet. A copy
of the Appendix 1 to Hasluck's The Government and The People is at Annexure PWD-1.

Itis correct that persons other than Ministers attended War Cabinet meetings. The Chiefs
of Staff of the Australian Armed Services and other senior officials, notably the Secretary
of the Department of Defence Coordination (from April 1942 the Department of Defence),
Sir Frederick Shedden attended War Cabinet meetings whenever required to provide
advice on the military situation or other defence matters. Shedden served as Secretary to
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the War Cabinet throughout the Second World War. However none of the officials in
attendance were members of the War Cabinet, nor were State Premiers who attended the
War Cabinet by invitation on one occasion.

War Cabinet meetings were comprised of the Prime Minister (or the acting Prime Minister)
and other senior ministers. War Cabinet meetings were not constituted by a single
minister.

I have examined relevant records relating Ms McGregor's assertion that in August 1942
Sir Earle Page, an Opposition parliamentarian and not then a Minister, was appointed to
the War Cabinet under Labor Prime Minister John Curtin. With respect, Ms McGregor's
understanding is incorrect.

The Ministry and War Cabinet lists at Annexure PWD-1 show that Page served as
Minister of Commerce in the Third Menzies Ministry and in the Fadden Ministry. Page
was not a member of the War Cabinet in either Government. Nor is he listed as a
member of the War Cabinet during the subsequent Governments of Prime Ministers
Curtin, Forde and Chifley.

Records contained in the official papers of Sir Frederick Shedden, then Secretary to the
War Cabinet, show that In August 1942, with the concurrence of the full Cabinet, Prime
Minister Curtin invited Page, then a prominent Opposition member of Parliament, to
become a member of the Advisory War Council. This appointment was explained in terms
of Page’s recent intemational experience. The Advisory War Council was comprised of
the Prime Minister, other senior Ministers, and senior Opposition Members of Parliament.
It was a political alternative to the formation of a bipartisan “National Government” along
the lines of that in the United Kingdom under Conservative Prime Minister
Winston Churchill with Labour leader Clement Attlee serving as Deputy Prime Minister.
Although the Advisory War Council membership overiapped with the membership of the
War Cabinet, and frequently discussed a similar agenda, it was not part of the Cabinet, a
state of affairs reflected in the use of the words “Advisory” and “Councif’ in the name of
this body which functioned from October 1940 to August 1945. The distinction between
the War Cabinet and the Advisory War Council was well recognised by political
participants at the time and by historians and archivists subsequently.

Page was a member of the Advisory War Council from August 1942 to September 1943.

Contrary to Ms McGregor’'s assertion, Page was not made a member of the War Cabinet.
Rather he was invited by Prime Minister Curtin to attend War Cabinet meetings “in a
consultative capacity”. The Prime Minister stated publicly that Page would attend War
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Cabinet meetings “when it is considered that his advice will be of value’. Arrangements
were made for Page to be provided with War Cabinet agenda when it was considered
necessary in connection with his attendance “in a consultative capacity’. Page was not
provided with other War Cabinet papers because he was not a member of the War
Cabinet.

In this respect Page’s status when attending War Cabinet meetings, as an Opposition
Member of Parliament and not a Minister, was effectively the same as officials including
the Chiefs of Staff who attended War Cabinet meetings as advisers if and when required,
but who were not members of the War Cabinet.

Relevant extracts from Sir Frederick Shedden’s official file on the matterr National
Archives of Australia, Series, A5954, Iltem 721/19, are at Annexure PWD-2. These
extracts are:

(@) Extract from Minutes of a Meeting of Full Cabinet on 26 August 1942 in which it was
recorded that Prime Minister Curtin had advised that Page had been invited to act
as a co-opted member of the Advisory War Council and that “he had also been
asked to attend War Cabinet meetings in a consultative capacity’.

(b) Advisory War Council Minute 1042 of 27 August 1942 in which it was recorded that
Page attended the Council meeting on that day and that Prime Minister Curtin had
inter alia advised that Page “would also be asked to attend meetings of the War
Cabinet as necessary, in a consultative capacity’.

(c) Public statement by Prime Minister Curtin on 2 September 1942 in which it is stated
that Page “will attend meetings of the War Cabinet when it is considered that his
aavice will be of value®.

(d) Copy of a letter from Shedden to Page on 30 September 1942 in which Shedden
advised that Page would be supplied with relevant War Cabinet agenda “as may be
necessary in connection with your attendance in a consuitative capacity at meetings
of the War Cabinet”.

(e) Press Release by Prime Minister Curtin on 29 September 1943 in which it was
stated that Page would no longer serve as a member of the Advisory War Council.

() Copy of a letter Prime Minister Curtin to Page on 6 October 1943 thanking Page for
his service on the Advisory War Council.
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While Ms McGregor refers to the formation of a wide variety of Cabinet committees and
the regular attendance of officials in the 1950s, participation by officials in Cabinet
committee meetings is quite different from membership of Cabinet and Cabinet
Committees.

Cabinet handbooks and Cabinet committee lists from the Menzies Government show only
Ministers were members of Cabinet Committees. As an illustration of this, attached at
Annexure PWD-3 are relevant extracts from the “Handbook of Cabinet and Cabinet
Committees” issued under the authority of the then Cabinet Secretary, Sir Alan Brown, in
1950 at the beginning of the post-war Menzies Government. The Handbook is held by the
National Archives of Australia: Series A4917, item 1.

21. The Handbook notes that “Cabinet meetings are essentially meetings of Ministers”. The
accompanying list of Cabinet Committees shows that only Cabinet Ministers were
members of Cabinet Committees. All Cabinet Committees comprised more than one
Minister.

Affirmed by the deponent )
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ANNEXURE PWD-1

The following 10 pages are the annexure PWD-1 referred to in the affidavit of Philip Warren
Dorling made 7 May 2021 before me:
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APPENDIX 1

WARTIME MINISTRIES
First Menzies Ministry: 26th April 1932 to 14th March 1940

Rt Hon Robert Gordon Menzies,
- K.C

Rt Hon William Morris Hughes,
K.C.

Rt Hon Richard Gardiner Casey,
D.S.0., M.C.

Hon Geoffrey Austin Street, M.C.

Hon Sir Henry Somer Gullett,
K.CM.G.

Senator the Hon George McLeay
Senator the Hon Hattil Spencer Foll
Hon Eric Yohn Harrison

Hon John Norman Lawson

Hon Sir Frederick Harold Stewart

Hon James Valentine Fairbairn

Hon John Arthur Perkins

Hon Percy Claude Spender, K.C.

Senator the Hon Philip Albert
McBride

Senator the Hon Herbert Brayley
Collett, CM.G., D.S.O.

Hon Harold Edward Holt

Prime Minister and Treasurer; from 13 Nov
1939 Minister for Defence Coordination;
from 23 Feb 1940 Minister for Trade and
Customs.

Attorney-General and Minister for Industry.

Minister for Supply and Development t0 26 Jan
1940.

Minister for Defence to 13 Nov 1939; from 13
Nov 1939 Minister for the Army.

Minister for External Affairs; from 12 Sep 1939
Minister for Information.

Minister for Commerce.
Minister for the Interior.

Postmaster-General and Minister for Repatria-
tion.

Minister for Trade and Customs to 23 Feb
1940.

Minister for Health and Minister for Social
Services; from 13 Nov 1939 Minister for the
Navy; from 26 Jan 1940 Minister for Supply
and Development.

Minister for Civil Aviation; Vice-President of
the Executive Council to 26 Jan 1940; Minis-
ter assisting the Minister for Defence to 13
I:;;v 1939; from 13 Nov 1939 Minister for /

Minister without portfolio administering Exter-
nal Territories.

Minister without portfolio assisting the
Treasurer to 3 Nov 1939; from 3 Nov 1939
acting Treasurer; from 26 Jan 1940 Vice-
President of the Executive Council.

Minister without portfolio assisting the Minister
for Commerce.

Minister without portfolio administering War
Service Homes.

Minister without portfolio assisting the Minister
for Supply and Development; from 23 Feb
1940 also assisting the Minister for Trade
and Customs.

.DWD“///
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WARTIME MINISTRIES 577

Senator the Hon Donald Cameron  Minister for Aircraft Production; Minister
assisting the Minister for Munitions to 21
Feb 1942.

Hon George Lawson Minister for Transport and Minister assisting
the Postmaster-General.

War Cabinet: From 7th October 1941

Rt Hon John Curtin, Hon Francis Michael Forde, Hon Joseph Benedict Chifley,
Rt Hon Herbert Vere Evatt, K.C.,, Hon John Albert Beasley, Hon Norman John
Oswald Makin, Hon Arthur Samuel Drakeford; from 11 Dec 1941 Hon John John-
stone Dedman,

Production Executive
(Established 6th November 1941)

Hon John Albert Beasley, Hon Norman John Oswald Makin, Hon Edward John
Ward, Hon John Johnstone Dedman; from 12 Dec 1941 Hon Joseph Benedict Chifley
and Senator the Hon Donald Cameron also members; from 29 Jan 1942 Senator
the Hon Richard Valentine Keane; from 26 Feb 1942 Hon William James Scully,
Hon Edward James Holloway.

Second Curtin Ministry: 21st September 1943 to 6th July 1945

Rt Hon John Curtin Prime Minister and Minister for Defence,
Rt Hon Francis Michael Forde Minister for the Army.
Hon Joseph Benedict Chifley Treasurer; Minister for Post-war Reconstruc-

tion to 2 Feb 1945.
Rt Hon Herbert Vere Evatt, K.C. Attorney-General and Minister for External
Affairs.

Hon John Albert Beasley Minister for Supply and Shipping to 2 Feb
1945; from 2 Feb 1945 Vice-President of
the Executive Council.

Hon Norman John Oswald Makin  Minister for the Navy and Minister for Muni-
tions; from 2 Feb 1945 Minister for Aircraft

Production.
Senator the Hon Richard Valen- Minister for Trade and Customs.
tine Keane \‘
Hon Edward James Holloway Minister for Labour and National Service.
Hon Arthur Samuel Drakeford Minister for Air and Minister for Civil Avia-
tion.
Hon William James Scully Minister for Commerce and Agriculture.
Senator the Hon William Patrick Postmaster-General and Vice-President of the
Ashley Executive Council to 2 Feb 1945; from 2
Feb 1945 Minister for Supply and Shipping.
Hon John Johnstone Dedman Minister for War Organisation of Industry to

19 Feb 19451; Minister in charge of Council
for Scientific and Industrial Research; from
2 Feb 1945 Minister for Post-war Recon-
struction.

1 For administrative reasons (chiefly of a legal nature) the artment was not abolished Federal
Executive Council until 13 Jul 1945, wl ) i by

Pw2)~l/':,z
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ADMINISTRATIVE APPEALS TRIBUNAL No 2020/5875
FREEDOM OF INFORMATION DIVISION No 2020/5876
ADELAIDE REGISTRY

SENATOR REX PATRICK
Appli(_:ant

SECRETARY
DEPARTMENT OF PRIME MINISTER AND CABINET
Respondent

ANNEXURE PWD-2

The following 6 pages are the annexure PWD-2 referred to in the affidavit of Philip Warren
Dorling made 7 May 2021 before me:
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- S A O S O e

CAREE%‘. heCaT.

Dear Bir Rarls,

The Prime Winleter heo saked ms to let you know
that, Lo view of the invitation sxtended to you %e nokt &8 o cOe
opted moeder of the Advisory Wer Council and to sttend wsetings of
the war Caplust in s eonsultative capeoity, he has direcied that
Fou should reeeive the same dopumssnts and pspers ae are Birculated
%s membera cf ths Adviscry ¥ar Counsil,

2. Tuspe sosprise the followinz and arrsngexenls are
Yeicg mede for their distribution to you to commEnsa ferthwithy-

(a} Paily Situetion Reportz and fummarics thersaf, 1eaued
by Gemaral Headquarters, SoutheWest Pacifle irea;

(&) Allied Land Porces Hesdquerters Intelligenss Suzmsriss)

Certal
(e)fgeblongrw on the international end wer sltuation receolivad

from the Deminions COffilcs and from Auptrelien
ropregentatives sbroadg

{4) Agends submittsd feor senzideration by the Advisery Waor
council.

3. Arrengements will alsc be msde for the sivculation
to you of relevant War Cabinet ggends as mey Do pecessary in
sonmsstion with your attendance im & consultetive capacity at
geetings 6f tha War Oablnet.

Yours sinserely,

{»,G, Shedden]
Eaoret AT Y,

The RL, Hon. &ir Rerle fagr, TH, GCMG, NP,

-
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have tosn dlscombinued, and 1 sbould 1llke Lo take
this opportunity of sxpresaing Lo you the appre:lstien
of the Govermsant and =y peresoal toanks lor Lue
reaty oco-ecperstics and the atle sssistance you bave
sucdored to the Sovernsent and the Council during
your peried of aervice ss a so-opled mogbsr over
e past twelye wmonths.

Yours sincsrely,

*he PL. Bon. Eor Tarle Pags,
Gy, 0.8,.4.0., E.7,




COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

ADMINISTRATIVE APPEALS TRIBUNAL No 2020/5875
FREEDOM OF INFORMATION DIVISION No 2020/5876
ADELAIDE REGISTRY

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF PRIME MINISTER AND CABINET

Respondent

ANNEXURE PWD-3

The following 7 pages are the annexure PWD-3 referred to in the affidavit of Philip Warren
Dorling made 7 May 2021 before me:

B - | =
Ko Gungahlin Police Station
*  LORISMANNS Anthony Rolfe A
ACYT  Fusilve of the Peace # 2290 Gungah!yn ACT 25\;162
Ph
07 war 0 one (02) 6256 7777

P“uh £ P /”3'




COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

s 2y = R TR SR O S f e L

Hau WDoy K
CASINET sl CABINET COMMITT LS.

B ers 11 < 1o O

[Tk Broww




Secret=ry % Johinct is prreent

COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

. .-.g.,!’-af'f&:v_r{ﬁc,‘mQ 51 S e

Catanct 3oy rront Yosta on thic poon o ruconciic twe

:.-‘&ﬂn'.:ipl:ﬁ of our gonssitutis: -

(#) Hiristcri:l rosponsibility; ond
(‘b‘) Collectiv: r.sporEibllisg.

e ard

[

3
~

I

rifn v o0 0 o corioent iz rospaonsiblc to
s < vl = Zom 7 . %34
wllgernt for the cdninistroiiop of e Lexrtamt clong limes Whsoh
eaTima toe mytest ®f nds pollcerursy

I srditton, =11 Minleuwyi ox. ofllcotiv Iy ¥ 3panassat for

-

t‘h“ G:’N'.‘m'.'l:ni'." é‘-‘u;" ond =2zt glaTe in !‘aruul‘ :5]1-; ite

A% gogt e of S¥hince Govirmnzil, sherefre, iz Tt inutTyt

k4 n 3 ineEale of eoiloatins
pe +Adsh procvioel offcet i sdver v Whis winelpds © poiload

r
e
134
o
g
e
-
§
=
ot

"y . et
romansivility of vinistore uhy arc Sopnnent 1y LoEons

Aor e cdniniztration of thelr owm YR §- e 4T

’

' 37 o - 2 433 450; ) .
o4 Cabin.t Tofings EF° cpmemeisiiy oo tings of Hiplst I8a e

to t-topd the Inadsix

S



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

“ 7 ﬁ—-mamw- i NGNS T —

P
UESASS OF CIADmT B
. e e ——————— n
’ s e - -»6“.."\ i " S L
NS ) Haly: BG " Bonsdea, KiCs, 17, ; Frite iodatere

. - v <
I - oy - T e
Pt B0 Riv'y FIUOUN; Solh Tracsurer.
3 2 Ind -

’. b
'J;.'iafl{.'yép‘;‘&sb i r¥son i‘inistur Cor the iptexicr =ud
PO R ke Resicemt Linister in fthe United
e

Rinds o

S YRR IR

"".‘ A m fule Holt, (WP, liinigter T '..- e end '.t,-ncvn.-_i. i
o el SR il ) Servioe & oinister far T—dorstions
3

3 M.Joiw""ﬁp Lafa HMintze g o voures foagrieslturés

%
Fonoo=, 2a Spendazy Ky0e 20 E, Bimister ©
Fone
Rt > [sEntzreT O e
Y £ . ‘
. . % N - - v B Cape e T HWDE - 30 k=
= By, Rorte 2.8 4 Lisy, Quiley DLELD., 2000, P, ARTeivr ter Terioned O ) B
¥ TR 10l ey Jeriepits and Heasing,
. (3o - -

S R Pens dASriic, 1T piisiater (of Lorensee
vy m._;:m. Sh Bar3f SeSs Tizu, GaTptaCey T.F., 1GF, 3nuE%iy Pox leslihae
= Ugepbar the Hom, ¥, O'Sulllver Cdnict.r Tor Trsde mnd Custoide

A ol s T Sl s o, AT | Stimiirg =
L sinator the Bon. D TuSe Fanister fox INcl, SHAERINS
oy T SN o Tronsorte

: 3 S BPLs o Vi T 1Enicsor for i & Eeister for
<, Amei £.7s Ahise s BTl Vil RP A fth (o2 .
T . . ih';m‘ 1..F Spsta arez=Grncrul & Leting
sFon. Rl +20 ¥y 11.Fs ot Sk

: ; ht Eimaster for tho army & linistex

Han. J.'t"?mu, £, B e e

; f S=3” 4 witoTne G T Le

Senstax the Home Jene SFIVEE, Rilw y=bem 5

. vice-Prosident of thy Exscutive
’;de:o

linistor for Social Surviscss

Vin. Dezo BRER M Tyen:z, £.5.B. ) LF
‘Sepator @2 lom. Huba iprones ‘
Iinister for defAiTisliune

Etestor the Hom, .0, Cogous, heB.3.

o figly Hgamxd Beude, Kby P, liiniszer for Supplys



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

e N R N T M RS

BO0D RELTES (p.7.) " P
o ST PCST 7.0, IURKETING OF 2000 (P.7.0.)
Page (Chairrum) i
Spender UaBwen (Cheirmem)
snthony henzies
Spocner Fadden
Besle MoBride
o Spooner
JURTLEY CETEERCIONS (J.0.) Cooper
Mepzics {Cheiroes) $.0.U. SUBSISTRNGE (P.0,W.)
ety . Mengies (Chairmer)
m’i.:db Mesyide ;
b e Wnite
o Anthony Anthony |
5. deried Frenois
3"1.” Spicer

HE,LEE SEVTGES (”uﬂ.S»:‘ PURCHASE OF SEQUND HAND SHIES (P.S.)

Page (Ghoirmsr) Yenzies { Chairman)
Fpdden Fadden :
Hpender Yeleny
Spoonet Bealu
[aSIRL SRRIE BEL (N,S.5.) FECRUITDIG (R) ‘
]
Menzies (Cheirnan) McBride (Chairman) |
Holt Fadden
UeBxide Holt
i ihite \hite
Jnthany Francis
: Franeis

SAT.RTES OF FERMANENT HRADS (8.P.E.)

Henzies (Ghairman)
Fadden
MaoBride.

e et m e e  — ) —— e —— - T—



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

: / S W(ml;ﬁ"@ﬁ“_‘!*,;f:;ﬂ_ﬁ - .i . ~ ‘- “" = %

AD 0T 00LORFES gp cnngr - z
AB70 S0y am ' )
SOUTH BSST 8575 (8.0 .. ) IEFENCE RORGES (D.P.)
Henzies (Chstmnan) .‘écﬁzida (Chatrmenm)
w% White 1
Bpundor Fronais
Par
otSM Livar: DERIRENT OF DIRGRGTION (0.0.1.)
5 B - . inth Chaixmen l
CNFERRA HOSPTDL AOOOLBDDATION (0u.in)  Scng | ? |
Page (Cheirman) - e ,'
Cesey , 18
intiois FL:X INDUSTRY (F.1.) ;
‘ ) ¥desy {Chairvusn)
OXLIONWEALTE PUELIC SERVIGE (C.P.5.) NuBr ide {'
Beale LR
Mepries (Chaixman) 1§
Fadden FLOOD PREVENTION (Pui.) t
Cossy
Mg ide Casey {Chsirman) ’
Padden
o Pege
snthony
Fedden (Chelrman) . Spooner
Holt
Ossey

Qogper




COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

SO BTN S TR

N AIDT0 SeUTH ap ' -
STTE E057 o534 (5.0..0.) EIEIE FREES (D.P.)

g

'ma {Chatrman) ;!mc {Chairinan) ‘
- BeRwen ! White W
Spender Frenols 1
(- Dascy
¢ S 0%ullivan LES/RTUET OF TIRORLIION (D.0.1.)

. ) inthony {Chalywan]
SD0LTCT (CLB.i.) Spengﬂz ) |
— (thi ) Begle !l

Casey
s FLeX INDUSERY (F.1.) ” h—
. ¥d.esy (Chatruan |
OZIONHEADTH PUSLIC SERVIE (C.P.2.) Hu&:ge( ) t
Roale h
Menzics (Cheirman) i
Fadden FLOOD PRRVENTION (Fx.) '}
Casey |
MeBride Cesey (Chsirman)
Padden r
G‘BQT.-S. ?agﬁ
Pedden {(Chairmen) Bpooney
Holt
Qssey
Qeoper

Vg
o ’-.' 0]
. :‘. A uid
N 5 i

AT T |

L '_'(;
J -T. f? 3 5( ¢



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

.

BERLEILITOTCN OF POST
. - ‘ . ‘EQ?. .3.)
.Eddﬂ
. Casey
By ice
SOCTA, SEVIEES (5.5.)
Fedden (Chedrman)
Pege.
Spoemer
Coopex
TRANSPORT POLICY (T.P.)

Maluey (Chairpan)

Qasty

© MUcBride
hite
anthony.

!
!
{
i



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

AFFIDAVIT

ADMINISTRATIVE APPEALS TRIBUNAL No 2020/5875
FREEDOM OF INFORMATION DIVISION No 2020/5876
ADELAIDE REGISTRY

SENATOR REX PATRICK
Applicant

SECRETARY
DEPARTMENT OF PRIME MINISTER AND CABINET
Respondent

Affidavit of: Philip Warren Dorling
Address:

Occupation:  Adviser

Date: 13 May 2021

I, Philip Warren Dorling of affirm:

1. | am a political adviser to the Applicant, Senator Rex Patrick. | make this affidavit in
support of Senator Patrick's applications in this Tribunal.

2. The facts stated in this affidavit are within my own knowledge, except where otherwise
stated, in which case they are based on information and belief. Where | make statements
based on information provided to me by another person, | believe that information to be
true and correct.

3.  Exhibited to me are attached documents marked Annexure PWD-4, Annexure PWD-5,
Annexure PWD-6, and Annexure PWD-7.

Further Matters arising from the affidavit of Ms Leonie McGregor

4. As indicated in my affidavit affirmed on 7 May 2021, | have read the affidavit of Leonie
McGregor, First Assistant Secretary, Cabinet Division, Department of the Prime Minister
and Cabinet, sworn on 18 April 2021.

5. In her affidavit, at paragraph 19, Ms McGregor states that “‘On 4 February 1942 the State
Pramjers were invited to and attended a Curtin Government War Cabinet meeting.”



10.

11.

12.

13.

14.
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In my affidavit of 7 May 2021, at paragraph 10, | observed that:

It is correct that persons other than Ministers attended War Cabinet meetings. ...
However none of the officials in attendance were members of the War Cabinet, nor
were State Premiers who attended the War Cabinet by invitation on one occasion.

Further to my affidavit of 7 May 2021, | can advise that the National Archives of Australia
has now made available to me the minutes of the meetings of the War Cabinet and the
Advisory War Council held on 4 February 1942, as well as the records of a meeting of
Commonwealth and State Ministers held on 3 and 4 February 1942. | have examined
these records, together with contemporary newspaper reports, and relevant facts are
outlined below.

On 3 and 4 February 1942, Prime Minister John Curtin presided over a meeting of
Commonwealth and State Ministers in Canberra. The participants in this meeting
included the Prime Minister and other Commonwealth Ministers, the Premiers of the
States and other State Ministers. A number of Commonwealth officials were also present.

On 4 February 1942 the Canberra Times newspaper reported that the Premiers had been
invited by the Prime Minister to attend a meeting of the War Cabinet.

On 4 February 1942, a combined meeting of the War Cabinet and the Advisory War
Council (a non-Cabinet body comprised of the Prime Minister, senior Commonwealth
Ministers and senior Opposition parliamentarians) was held in Canberra. The State
Premiers were present by invitation. Other persons present included two Commonwealth
Ministers who were not members of the War Cabinet or the Advisory War Council, and the
three Chiefs of Staff of the Australian Armed Services.

On 5 February 1942 The Age newspaper reported that the State Premiers had attended a
meeting of the War Cabinet at the invitation of the Prime Minister.

The War Cabinet and Advisory War Council minutes confirm that the War Cabinet was
comprised of the Prime Minister and other senior Ministers as listed in Appendix 1 to
Volume 1 of Sir Paul Hasluck’s official history (Annexure PDW-1 to my affidavit of
7 May 2021).

Opposition Members of the Advisory War Council were not members of the War Cabinet.

The State Premiers attended to the combined meeting of the War Cabinet and Advisory
War Council on 4 February 1942 on invitation from the Prime Minister.



15.

16.

17.

18.

19.

20.

Affirmed by the deponent
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The combined meeting of the War Cabinet and Advisory War Council adopted two
resolutions relating to the evacuation of civilian population and industry. These
resolutions were incorporated in the official record of the Meeting of Commonwealth and
State Ministers as the outcome of discussions between the War Cabinet, Advisory War
Cabinet and the Premiers of the States. This reflected that fact that, notwithstanding
combined meetings, these were separate and distinct entities.

The Premiers were invited to attend the meeting of the War Cabinet and Advisory War
Council, but were not members of either body.

The cover page, list of representatives, and final page of the official record of the meeting
of Commonwealth and State Ministers on 3-4 February 1942, National Archives of
Australia, Series A461, item BH326/1/3 Part 2, are at Annexure PWD-4.

A copy of Minutes of the Advisory War Council meeting on 4 February 1842, National
Archives of Australia, Series A2682, ltem Volume 4, is at Annexure PWD-5.

A copy of Minutes of the War Cabinet meeting on 4 February 1942, National Archives of
Australia, Series, A2673, Item Volume 10, is at Annexure PWD-6.

Newspaper articles entitled “War Cabinet - Premiers to Attend”, inn The Canberra Times,
4 February 1942, page 2, and “War Cabinet Meets — Premiers Attend”, in The Age,
5 February 1842, p. 2 are at Annexure PWD-7.

" Signature of deponent

N’ N Nt N St?

Before me:

7 FOTIAKTAYLOR
”_Justice of the Peace # 2672

~ Signature of Witness

5=
/ 3 {"J N
dun B

AUSTRALAN FEDERAL POLICE

Belcannen Police Station

Benjemin Way, BELCONNEN ACT 2617
Ph: 6256 7777
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ANNEXURE PWD-4

The following 3 pages are the annexure PWD-4 referred to in the affidavit of Philip Warren
Dorling made 13 May 2021 before me:
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ADELAIDE REGISTRY
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ANNEXURE PWD-5

The following 2 pages are the annexure PWD-5 referred to in the affidavit of Philip Warren
Dorling made 13 May 2021 before me:
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d KINUTES
cf

ADVISORY WAR COUNGIL MERTTRO.

CANBERRA, 4th PEVRUARY, 1942,

FRESEN.: ‘The Hon. dohn Cwrtin, k,.P. Prime
for Defence co-orélmti&l. o Minletex i i
'ljku Hon, F. M. Forde, M.P., Kinieter fop the .
The Hon., H,V. Zvatt, .0., E.P,, Attornay-elml and
- Mé:xlater for Exteranal Affalrs,
iie Hon, J.A, Beasley, K.T, Binister for
. Development. 4 ) O
& Hon., W.J,0, Makin M.P., Hintster fop the
¥intster for Itunltims. ' AT
;‘ihe g:n. 4£.W, Fadden, N,P.
16 . BO‘n. W.H. Mhﬁ., C-Hn K'Co l‘..?.
The Hon. P,G, Spender, K,C., R:P. :
' The Hon, J, ¥oEwen, M,P.

The fellowing wers els o yresent at this nmeebing 1=

The Hon. J.1. Chifley, ¥.P., Treamirss,

The Hoen. 4.8, Drakeford, M.P., ¥inimker for Air.

The Hon. J.J. Deaman, ¥,P., Minlater for War Organisation of
Irdustry.

The Hom. E,P. Legzarini, ¥.r,, Minister fop Home Sesurity.

Senator the Ron, %.p, Aehley, Poatmaster-Gensral amd Kinister for
Information.

The Hon. W.J. NeKell, K.L,A., Premier of New South Wales.

The Hon, A.&. Dunstan, K.L.d., Premier of Victoris, :

The Hon, W, Forgsn Smith, K.L.A., Premier of Queensland.

The Hon, T. Pluyford, M.L.A.,; Premier of South Australls.

The Hon. J.C. Willoook, U.L.A, s Premler of Westorn Australia.

The Hon. R. Gosgrove, M.L.A., Pramier of Teasmanis.

The Hon. A,E, Lind, M,L.A,, Minister of Poresta, Victorla.

The Hen. ¥.A, Cooper, M.L.A., Trsasurer, Queensland,

The Hon. J.P. Gahg, ¥.L.C., Minister for Hemlth, Tasmsnia,

Vice~Adniral 8ir Guy Royle, K.sGaBy €M 8, , Chief of the Haval Stafy

Lisut .~@sneral V.a.H. Sturdee, 5eBeEvy D.8,0,4 Chiel of the

General 8faff,
Air Chief Marshal 8ir Charles Burnett, K.C.&., C.B.E., D.8.0,,

Chiefl of the Air Starf,

A reviev of operations and the defence position was made
by the Chiefs of Btafr?‘m‘ Viar Cablnet, Advisory War Counsil and

Premiers of the States.
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The following 3 pages are the annexure PWD-6 referred to in the affidavit of Philip Warren
Dorling made 13 May 2021 before me:
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Vicewi
ce-Admlrel Sir Guy Royle, K.C.B., G.M,C., Chief of the Naval

Stafr,
Lieaat .~Genergl V.A,LH, Sturdee, 0.B.E., D.8.0., Chief of the

General Starf.
Alr Chief Marshal Sipr Charles Burnett, K.C.B., ¢.B.E,, D.S.0. »

Chief of the Alr Starf,
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W _OF OPERATION E _POS BY CHIEFS OF

(16849)

A review of operations and the defence poeition was made

by the Chiefs of Btaff for War Cabinet, Advisory War Council end
The review coversd the following principsl '

Premiers of the States,
subjects i~
W
(1) NAVY - !
{e) Disposition of R.A.N. and Nev Zealand ships,

(b} Dispsition of Japen ese ships,
{¢) Attack by United States Fleet on Japanes® Mandated Islamis |

on lst February.
(d) Representations

tates Navy (in ¢
gion of Naval forces

mads to Vice-Admiral H.F. Leary, United
armerd of Anzac Forges) regarding operg-
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SECRETARY

DEPARTMENT OF PRIME MINISTER AND CABINET
Respondent

ANNEXURE PWD-74

The following 2 pages are the annexure PWD-7 referred to in the affidavit of Philip Warren
Dorling made 13 May 2021 before me:

L .o st ol

~ /Justice 9 he Peace # 2672 °
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Canberra Times (ACT : 1926 - 1995), Wednesday 4 February 1942, page 2

P — | —

WAR CABINET

Premiers to Attend

For the first lime, Slate Premiers
will t atlend o meeting of tha'

War

The Prime Minister (Mr. Curtin)
and lhe service Mialsters will re-*
vea) to the Premlers secret informa-
com on the progresn of the War,
Chiafs of the fighting wervices will
hali e pPresceit]

The invitaiton to the Pramiers $9i-
llowed & genera] review of the war
‘civen by Mr. Curlin to the Premlern’
conference engay. At this meet-
Ing, Slate rnment SdWaITR Were
pesmutied Lo remain while Mr. Curt-
in was apraRlong.
| Mr. Curtin gnve the Premiers yes-
"terdn; whal was deyoribed a3 & con-
gdent but resiislic ocutllne of the
walagtound oL the pmm. wituatior
in the Pucific. Ho dealt genoraily
with sirategic dispeailions of the
ABDA. powrras snd the measures be-
ing taken for the marshalling of uu
resources of the democracies,
(‘urun alzo dealt briefy with lhe
| co~operation belween Australia

and the United States,

Pwb~ 7

National Library of Australia http://nla.gov.au/nla.news-article2579887
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Age (Melbourne, Vic. : 1854 - 1954), Thursday 5 February 1942, page 2

' WAR CABINET
. MEETS

Premiers Attend

CANBERRA, Wednesday. — Fur
seven Nours (n-day the War Coune
icn reviewed the war situation and laid
plans to meer the sevious thres:
ingniinst the Commonwesith.

The meeting was historic, ss. for

the frst iime, Siate Promiers were
presenl, at zhe lavitation of the
]Prlme Minister 1My, Curilns o learn,
(Bt Arst hand, deinils of war develope
immtn. The chiels aof |he Heghilog
| Eeviees alad  atiended ibe meeting.
The oniy abscalee among the mems
bors ol the War Council was Mr.
Menzies, who sent p telegram  ro-
iﬂrc‘-nn% his nability 0 be presenl.
. Mr, Curtin s2id after the meeting
‘tha.t the discussion was of 8 mast
Vintmate and highly lmporiant pae
[ ture which, tnr secusily reasoos, coald
not be revealed.

‘Lhe Inxvkation 1n the Premirrd fol.
“lowerd the mure generi! revisw af the
war glven o them and their Ministers
and advisers by Mr. Cuziin ar the
j Premlers' Conferenti vesierday, Be-
i sdes enabling e Premiers ta be fuliv
infarmed on Lhe mittary slluation,
the meeiicg alsi gave the Commaon-
lw‘eelzh Government an opporlimity to
[provide m lear pitture of the asperts
jupen which Slate ca-operation wes
NOCCKSEIY,

Al the Promiers’ Conforence yester-
dny snme Premiers were critical of wie
rpowers assumed by | He Commntiwealth
{10 control ihe railways Io the cvemt
Of AR omeTIeney, They Ieared a dis- 3
rturbance of e Ananeial  eonirol
which Lhey exercised over thielr own
railway  evsiems,  but  the  Com-
I memwer) iy ®as able 10 reassure fhem,
1'The Premiles: were {nformed that mos:
of 1he pawers abows which fears were
eld by Lhe- Btates would he  used
only Whett pbspiuteli necessary,

PwD-7 -~
National Library of Australia http://nla.gov.au/nla.news-article205277386
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ATTACHMENT FIVE
DECISION OF JUSTICE WHITE
5 AUGUST 2021
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Appeals Tribunal DECISION AND
REASONS FOR DECISION

Division: FREEDOM OF INFORMATION DIVISION

File Number: 2020/5875 & 2020/5876

Re: Patrick
APPLICANT

And Secretary, Department of Prime Minister and Cabinet
RESPONDENT

DECISION

Tribunal: The Honourable Justice White

Date: 5 August 2021

Place: Adelaide

1 The decisions under review, namely the decisions of Mr Hupalo of 6 and 10 August

2020 respectively, are set aside.

2. The Applicant be granted access to:

a.

...... [SGND]........ccovveirrnns
The Honourable Justice White

the documents sought in his letter of request of 10 July 2020 which is the
subject of AAT 2020/5875; and

the documents sought in his letter of request of 10 July 2020 which is the
subject of AAT 2020/5876, other than those sought in paragraph 1 of the
letter and the Cabinet Handbook and other than Items 2-7 in the Minutes of
the meeting on 15 March 2020.

© Commonwealth of Australia 2021
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PROTECTED CABINET

Australian Government

SM20/0168/NATCAB
15 March 2020

CABINET MINUTE

NATIONAL CABINET \

(™% \

Other SM20/0168 NATIONAL CABINET FOR
AUSTRALIA 'S

CQRONAVIRUS RESPONSE

o

The National Cabinet for Australia’s Coronavmzs Response (“National Cabinet’)
agreed to:

1. The Terms of Reference for the Natlonal Cabinet (Attachment A to this
minute refers) and the estabhshmem of tlie Australian Health Protection Principal
Committee (AHPPC) and the Natlonal Coordination Mechanism (NCM) as
sub-committees of the Natmnal Cabinet.

SM20/0168 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
This document is the property of the Austratian Government and is not to be copied or reproduced

PROTECTED CABINET Page 10f 5
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PROTECTED CABINET

8. The']ilatipnal Cabinet will meet again on 17 March 2020 to consider this
AHPPG, advice.

9. ° The NCM meet to:

(a) coordinate arrangements for entry to and exit from remote
communities, noting that the Northem Terrtory has commenced
internal protocols that may be the basis for adoption by other
jurisdictions and the NCM will obtain this information from the
Northern Territory and share it as the basis for discussion

SM20/0168 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>

PROTECTED CABINET Page 2of 5
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PROTECTED CABINET

(b) coordinate a consistent position with respect to school closures based
on existing practices in NSW and Victoria

(c) consider issues affecting access to supermarkets for elderly and
vulnerable populations, including options for addressing these issues.

10. The National Cabinet will also meet again on 20 March 2020 to discuss
1ssues relating to schools and any reports back from the NCM on key issues.

Cabinet Secretary

SM20/0168 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>

PROTECTED CABINET Page 3 of 5
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PROTECTED CABINET

Attachment A

National Cabinet for Australia’s Coronavirus Response

The Council of Australian Governments agreed on 13 March 2020 to establish a
National Cabinet to coordinate Australia’s Coronavirus Response across State
and Temitory Governments and the Commonwealth Govermment
(‘National Cabinet’).

Purpose
f

The National Cabinet will consider and coordinate natlonal Coronav1rus
preparedness and response measures to deal with the health economlc societal
and public safety impacts of the virus. It will aim to ensure. agreed measures are
implemented and communicated as consistently and- effectlvely as possible
nation-wide.

Membership

The National Cabinet will comprise the Prime Mmlster (Chair) and State and
Territory First Ministers.

It will be supported by the Secretary ‘of the Department of Prime Minister and
Cabinet and his State and Temtory counterparts.

The National Cabinet will prov1de strateglc oversight of, and be supported by, the
Australian Health Protectao\n Prmcxpal Committee (AHPCC) and the National
Coordination Mechamsm (N CM)

Expert advnsers w1ll be co-0pted as appropriate.

Operating p,nnclple?s
The National Cabinet will operate according to longstanding conventions of

Cabmet ‘government, including the guiding principles of collective responsibility
and ‘sohdarlty

All proceedings and documentation of the National Cabinet will remain strictly
confidential. To this end the National Cabinet will be constituted as a Cabinet
Office Policy Committee, as provided for in the Australian Government Cabinet
Handbook (13th edition).

SM20/0168 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

The National Cabinet does not derogate from the sovereign authority and powers
of the Commonwealth or any State or Territory government. The Commonwealth
and the States and Territories, as appropriate, remain responsible for the
implementation of responses to the Coronavirus.

For maximum effect, the decisions of the Committee should be endorsed by the
Cabinet of each jurisdiction.

Formal Cabinet processes, including agendas, papers for consideration; note
takers and minutes, will support the operation of the National Cabinet.-

Secretariat support

The Commonwealth Cabinet Office will provide secretariat support to the
National Cabinet, in collaboration with State and Temtory Cabmet Secretariat
support areas. Note takers will be the Commonwealth Cabmet Secretary, a senior
official from the Department of the Prime Minister and Cabinet, and a senior
official nominated by the States and Territories. ‘

Meeting arrangements

The National Cabinet will meet weekly on Friday at 10.00am AESDT/AEDT by
telepresence or in person. Ad hoc meetmgs will be convened by the Chair as
required.to respond to urgent developments

Agendas will be developed b*c\tv’v"een the Prime Minister and First Ministers, based
on advice from the secretariat.

. l< |
Agendas and papers will be circulated by the secretariat through an appropriately
secure system accessible to both the Commonwealth and States and Territories.

Wherever possible, papers will be circulated and comments sought from all
jurisdictions prior to the meetings of the National Cabinet. Comments will be
circ\ulate_'d to all members in advance of meetings.

These arrangements may be varied 1f urgent operational requirements dictate.

SM20/0168 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

Australian Government

SM20/0266/NATCAB/16
29 May 2020

CABINET MINUTE
NATIONAL CABINET

Oral Update SM20/0266 CORONAVIRUS UPDATE

The National Cabinet:

1

Noted all jurisdictions have signed the National Health Reform Agreement

and thanked Health Ministers and Treasurers for their work on the Agreement.

2.

Noted the oral update by the Chief Medical Officer (CMO) on the latest

epidemiological data.

3

4.

Noted and agreed to the publication of:

(a) the final ‘Australian;-" l\}atibha] Disease Surveillance Plan’ for
COVID-19

(b) 27 May 2020 mode'lliﬁg by the Doherty Institute

() Australxan Hea]th Protection Principal Committee (AHPPC)
Statement on Tobacco use, E-cigarette use and COVID-19’

(d) the 25 May 2020 update on the precedent conditions.
Noted:

(a) the “Pandemic Health Intelligence Plan (PHIP)’ report for the period
11 to 24 May 2020

(b) the advice that, while disease surveillance data indicate low levels of
infection and decreasing trends, insufficient time has elapsed to be able
to fully measure and assess the impacts of relaxing public health related
measures.

SM20/0266 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

5. Agreed to the publication of the public-facing summary version of the PHIP
report.

6. Noted the oral updates by:

(a) all jurisdictions on progress implementing the Three-Step Framework
for a COVID-Safe Australia

(b) relevant jurisdictions on internal border restrictions.

7. Endorsed the ‘Principles for COVID-19 Public Transport Operations’
developed by the AHPPC and noted the updated AHPPC advice on ‘The Use of
Masks by the Public in the Community’.

8. Agreed States and Territories wishing to do so will commence charging
international arrivals for mandatory quarantining, with Junsdlctxons respon31ble
for implementation.

9. Noted all junisdictions endorsed out-of-session the AHPPC paper entitled
‘Updated advice on distancing requirements in Eaﬂy Childhood and Leaming
Centres’.

10. Agreed:

(a) AHPPC advice commissioned by ] Natlonal Cabinet will continue to be
formally considered by National Cabinet prior to publication

(b) AHPPC health advice: 1mtlated by the AHPPC or commissioned
through other mechamsms ‘will henceforth be considered by Senior
Officials in Semox Ofﬁcmls Meeting (SOM) meetings or out-of-
session, with: _

(1) the Chaxr ofs SOM to recommend to the Cabinet Secretary that
AHPPC hdvice be scheduled for formal consideration by National
Cabmet where SOM agrees National Cabinet should review the
health advice

fii) all other health advice being endorsed by SOM prior to
publication.

SM20/0266 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

11. Agreed National Cabinet will next meet on 12 June 2020 and will consider:

(a) an economic update by the Secretary of the Commonwealth
Department of the Treasury

(b) AHPPC advice:

(1) on the impacts of relaxing public health related measures and the
timetable for future relaxation

(1) clanfying the specific measures for potential easing under Step 3
of the framework. \ S

Original authorised by

Cabinet Secretary .s

SM20/0266 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

Australian Government

SM20/0266/NATCAB/16_EXTRACT

29 May 2020
CABINET MINUTE
NATIONAL CABINET
Oral Update SM20/0266 CORONAVIR‘U_S‘ UPDATE

The National Cabinet:

7. Endorsed the ‘Principles for COVID- 19 Public Transport Operations’
developed by the AHPPC and noted the updated AHPPC advice on ‘The Use of
Masks by the Public in the Commumty :

(Department  of Infr%us‘tructure, Transport, Regional Development and
Communications Extract: paragraph 7 only)

SM20/02668 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
This document is the property of the Australian Government and is not tc be copied or reproduced

PROTECTED CABINET Page 1of 1



COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

PROTECTED CABINET

Australian Government

SM20/0266/NATCAB/16_EXTRACT/2

29 May 2020
CABINET MINUTE
NATIONAL CABINET
Oral Update SM20/0266 CORONAVIRUS UPDATE

The National Cabinet:

8. Agreed States and Territories wishing to do so will commence charging
international arrivals for mandatory quarantining, with jurisdictions responsible
for implementation.

(Department of Home Affairs Extract: paragraph § only)

SM20/0266 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
This document Is the property of the Australian Government and is not to be copled or reproduced
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PROTECTED CABINET

Australian Government

SM20/0266/NATCAB/16_EXTRACT/3

29 May 2020
CABINET MINUTE
NATIONAL CABINET
Oral Update SM20/0266 CORONAVIRU_‘lS‘ UPDATE

—

The National Cabinet:

8.  Agreed States and Territories wishing to do:so will commence charging
international arrivals for mandatory quarantining, with jurisdictions responsible
for implementation.

(AGD Extract: Pagag"‘r'afgh‘ 8 only)

SM20/0266 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>
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PROTECTED CABINET

Australian Goevernment

SM20/0613/NATCAB
29 May 2020

CABINET MINUTE
NATIONAL CABINET

Oral Update SM20/0613 FUTURE OF'TNA.:ITONAL

CABINET, /

The National Cabinet:

1.

Federal-State relations. s
2.

\\

I\ :

Noted the oral update and placemat provnded by the Prime Minister on the
Future of National Cabinet and reformed arrangeinents for the architecture of

./.“

Agreed: .

(a)

(b)
(c)
(d)

Y

(e)

National Cabinet has made an 1mportant contribution to minimising the
health and economlc nnpa}cts of COVID-19 and will continue to pursue
reforms in the national initerest beyond the pandemic

National Cabmet 's'agenda will remain confined to a limited number of
issues at any one time to enable it to maintain focus and purpose

be
the mmal focus of National Cabinet will be job creation as the economy
e?erges from the COVID-19 pandemic

Natlonal Cabinet will be able to establish and task National Cabinet
Reform Committees to progress priority reform issues and those

X “ Committees will:

(1) be led by a Commonwealth representative
(1) report directly to the National Cabinet

National Cabinet will continue to engage directly with experts relevant
to the issue being considered, including existing Expert Advisory
Groups such as the Australian Health Protection Principal Committee
and Heads of Treasuries and additional groups as appropriate

SM20/0613 <CABNET_USER> <PRINT_DATE_TIME> <PRINT_NUMBER>

This document is the property of the Australian Government and is not to be copied or reproduced

PROTECTED CABINET Page 10f 3



6y

®

()

®

®

(k)

COAG Legislation Amendment Bill 2021 [Provisions]
Submission 7 - Attachment 1

PROTECTED CABINET

National Cabinet will continue as a Federal Cabinet Office Policy
Committee operating under Cabinet rules, with National Cabinet
Reform Committees also operating under Cabinet rules

the Council on Federal Financial Relations (CFFR) will report to
National Cabinet and will:

(1) operate under Cabinet rules

(1) take responsibility for managing all Federal-State funding
agreements, including National Partnership Agreements (NPAs)

(111) initiate a review of all NPAs with the intent of ratlonallsmg and
decreasing the number of Agreements €

National Cabinet, together with CFFR and the Austtahan Local
Government Association, will constitute the Natlonal Federation
Reform Council (the Council), which will: ~ ° },-

(1) meet annually face-to-face

(1) be able to establish Taskforces to: suppoxt the Council on priority
national federation issues, such as Closing the Gap and Women'’s
Safety

existing Ministerial Forums' and Mlmstenal Regulatory Councils will
be reviewed and ratnonahsed ;and, if retained, will be expected to
resolve issues themselves and not have a direct connection with the
National Cabinet X .

all NPAs will. be transferred to CFFR for management and future
funding arrangements attached to 1ssues addressed by Ministerial
Forums and Regulatory Councils will be negotiated with and by CFFR

Natlonal Cabmet will:

» contmue to meet every two weeks while it manages the impacts
- of COVID-19

(i1) shift to monthly meetings at an appropriate time

(111) continue to meet via telepresence with at least one face-to-face
National Cabinet meeting a year

(iv) retain discretion to vary these arrangements as required
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() to consider further:

(1) the number, focus and terms of reference of the National Cabinet
Reform Committees referred to in paragraph 2(d) above

(11) the reset of the Ministerial Forums and Ministerial Regulatory
Councils referred to in paragraph 2(i) above

(111) the National Federation Reform Council and related Taskforces.

Original authorised by

Cabinet Secretary

Agreed as Final by the Prime Minister
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Anne Twomey, “Nowhere to hide: the significance of national cabinet not being a
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Verona Burgess, “PM&C has a lot of embarrassing questions to come”, The
Mandarin, 13 August 2021;

Karen Middleton, “Legal loss a blow for Morrison Secrecy”, The Saturday Paper,
14 August 2020;

Verona Burgess, “It's revenge time, as Morrison strikes back over AAT's national
cabinet decision”, The Mandarin, 10 September 2021; and

Cheryl Saunders, “The government is determined to keep National Cabinet’s work
a secret. This should worry us all”, The Conversation, 15 September 2021.
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Cabinet confidential

Legal experts are questioning the basis on which national
cabinet deliberations are deemed to be secret, and the issue
has led to an Administrative Appeals Tribunal case.

Karen Middleton
is The Saturday Paper's chief
political correspondent.

Some of Australia’s most eminent lawyers are
questioning Prime Minister Scott Morrison’s
use of federal cabinet conventions to keep
secret the proceedings of his Covid-19
national cabinet and the information given by
the committee of doctors advising it.

High-profile barristers Bret Walker, SC,
and Geoffrey Watson, SC, and University of
Sydney law professor Anne Twomey variously
describe the idea that Morrison’s fortnightly
consultation with state and territory leaders
amounts to a cabinet as “inappropriate”,
“ludicrous” and “fundamentally flawed”.

Next month, the Administrative Appeals
Tribunal (AAT) will begin hearing a legal
challenge to the claim that national cabinet is
an offshoot of the federal cabinet and as such
its deliberations should be kept secret.

The Office of the Australian Information
Commissioner has indicated the prime
minister may be required to take the witness
stand to justify that position.

Independent senator Rex Patrick,
formerly of Centre Alliance, mounted the
case after the prime minister’s department
rejected two applications for documents
under the Freedom of Information Act.
Patrick sought a review from the Information
Commissioner, who found the issues were
complex, lacked legal precedent and should
be referred to the AAT.

The government’s secrecy claim relies
on the national cabinet being an extension
of the cabinet office policy committee, which
Morrison created when he became prime
minister in 2018. Morrison is the committee’s
only permanent member. Theoretically this
allows him to define virtually any meeting
he attends as a meeting of that committee,
rendering it exempt from disclosure
obligations. This is the arrangement he has
used to cover national cabinet.

v. You may only copy or communicate this

On that basis, the Department of the
Prime Minister and Cabinet is also refusing to
answer questions from the senate’s Covid-19
committee about national cabinet operations.

The same argument is being used
to block access to information from the
Australian health protection principal
committee (AHPPC), which has been the
primary source of advice upon which national

cabinet members have based decisions to
impose Covid-19 restrictions on business and
daily life. The government has argued that the
AHPPC is an offshoot of national cabinet, so
its advice is also protected. The designation
only covers AHPPC material created after
national cabinet’s formation on March 13.

The government’s definitions do not
block all information from national cabinet.
Morrison outlines its decisions at a news
conference after each meeting and proposals
often also appear in the media in advance.

A source familiar with national cabinet’s
operations has told The Saturday Paper that
almost all of the group’s discussions are made
public through one of those two avenues.

It appears the prime minister’s main
reason for insisting on official secrecy is to
ensure he is the one who determines what is
disseminated, how and when.

Anne Twomey, Bret Walker and
Geoffrey Watson all argue the government's
position is hard to justify. Each says that
national cabinet is not a cabinet at all, because
its members serve nine different parliaments.

“Historically, it was the advisers of a
king who met in private in a small room that
was known as a ‘cabinet’,” says Twomey. “The
idea is certainly that they are responsible
to a single parliament. I'm not aware of any
case where you have a cabinet that is made
up of people who are responsible to different

work with a licence.
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Twomey says intergovernmental bodies’
discussions have always been subject toa
degree of confidentiality, but not as much as
cabinet.

“Changing the name of a body does
not change the nature of its existence,” she
says. “... It is fundamentally flawed reasoning
to suggest that the ‘national cabinet’ is
itself a genuine cabinet that attracts cabinet
conventions or, even worse, thatitisa
committee of the Commonwealth cabinet,
requiring the premiers to be bound by [its]
overriding decisions ... and responsible to the
Commonwealth parliament.”

Bret Walker, who served as Australia’s
first independent national security legislation
monitor, notes that the cabinet convention
carries an implied expectation of solidarity
- of not publicly expressing dissent. Any
member who cannot uphold that requirement
is expected to resign. He says that can’t apply
to a group from different governments.

“It’s a pity the word ‘cabinet’, with
its established constitutional and political

meanings, has been used for a group which
is composed of leaders elected by different
voters and from opposed parties, not in

a coalition, so that notions of solidarity

or resignation in the case of dissent are
meaningless,” Walker tells The Saturday
Paper. “Itis completely inappropriate.”

He says some secrecy is necessary, but
there are other ways to achieve it.

“The notion of confidentiality, Chatham
House-style, in such a group is a different
matter and has much to recommend it.”

Geoffrey Watson, a director of the
Centre for Public Integrity, says the bedrock
concept of “responsible government” - that
everybody is responsible to somebody -
cannot possibly apply to national cabinet.

“The idea that you could take somebody
from outside [the federal government], who
is not responsible to the people or to the
parliament, is just preposterous,” he says.

He argues there is no solidarity when
the prime minister is challenging other first
ministers’ decisions in public. “It evaporates
the moment that he says the decisions made
by members of cabinet are ones with which
1 disagree,” Watson says.

The regular Council of Australian
Governments’ meeting (COAG) was renamed
“national cabinet” on March 13, at Morrison’s
suggestion. On May 29, he made the change
permanent.

The Saturday Paper understands
Western Australian Premier Mark McGowan
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was the instigator, remarking that national
cabinet functioned better as a streamlined,
first-ministers-only body than its bloated
predecessor, which had many spinoff groups.

Morrison returned with a proposal
involving changing the COAG process so all
agreements would go to treasurers and then
national cabinet before finalisation. The
restructure suited the premiers and chief
ministers, many of whom were unhappy that
their own portfolio ministers often committed
to expensive agreements at COAG side
meetings before consulting them.

They also agreed to exclude the
Australian Local Government Association,
which represents more than soo local
councils.

In the early months of the pandemic,
national cabinet appeared to be a model
of solidarity. This fractured most publicly
on September 4, when some states refused
to back Morrison’s hotspots proposal for
reopening internal borders.

After that, the prime minister
announced national cabinet would work
on majority rule going forward, rather than
consensus, noting it was “a change in the way
our federation works”.

The cabinet helps Morrison retain
a co-ordinating role in the pandemic,
having sustained political damage during
the summer’s bushfires when he sheeted
responsibility to the states, saying: “I don’t
hold a hose, mate.” The rebadging of COAG
has also given him control of the messaging.

Some are drawing parallels with his
management as Immigration minister of
Operation Sovereign Borders, when he refused
to answer questions about “on-water matters”.

As an institution, federal cabinet relies
on convention because there is no statute
defining its functions. Nor is it mentioned in
the constitution. The only laws acknowledging
cabinet are the Freedom of Information Act
and the National Archives Act. This means
the only way to clarify its role is to challenge
decisions made under those laws.

Rex Patrick hopes his case will achieve
that. “A national council is the arrangement
the PM should have adopted,” he tells The
Saturday Paper. “Instead, he set up the
national cabinet as he did, butchering the
well-established doctrine of cabinet and
overstepping secrecy boundaries which
must be respected in a system of responsible
government.”

Patrick predicts the approach will be
found to be unlawful.

But some legal experts warn he also

work with a licence
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risks it going the other way. A decision in
Morrison’s favour would allow him to apply
his cabinet definition even more broadly.

Patrick has accused the government of
hypocrisy for condemning Beijing’s secrecy
during the pandemic then employing the
same tactics.

Morrison and his department have
strenuously defended their approach.

“The statements from the prime
minister and the outcomes of the decisions
that are being taken by national cabinet have
been the most transparent that I've ever seen,”
Phil Gaetjens, secretary of the Department
of the Prime Minister and Cabinet, told the
senate’s Covid-19 committee. “... Isee no
hypocrisy in that whatsoever.”

The case before the AAT begins on
November 23. ®
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Judge rejects PM’s call on national cabinet privilege

MAX MADDISON

Previously secret national cabinet

documents could soon become

accessible under Freedom of In-

formation laws, after independent

senator Rex Patrick won a land-

mark case against the Morrison
" government.

Inajudgment handed down by
a Federal Court judge at the Ad-
ministration Appeals Tribunal on
Thursday, Richard White found
infavour of Senator Patrick.

The finding could have major
implications for other federal
cabinet subcommittees that claim
cabinet privilege.

The judgment found national
cabinet could in no respect be
found to be part of federal cabinet

or asub-committee. Justice White
argued that the “fundamental re-
quirement” was for any body
seeking the privileges of cabinet to
actually “be a committee ‘of the
cabinet”.

He criticised the establishment
of national cabinet, saying Scott
Morrison anointing the body as a
“committee of the cabinet” for the
“purposes of the FOI Act” was an
“unsound” premise.

“Nor is there any evidence that
the Prime Minister ‘appoints’ per-
sons as members of the national
cabinet,” Justice White said.

“Another point of distinction is
that unlike other cabinet commit-
tees, the national cabinet is not
comprised, at least substantially,
of ministers of the federal govern-
ment. It is not even comprised of

persons belonging to the same
government, let alone the same
political party.”

He was also highly critical of
the federal government’s case,
saying the evidence put forward
“did not meet the standard sug-
gested by the authorities”.

Senator Patrick labelled the re-
sult “scathing”, saying the judg-
ment demonstrated that Mr
Morrison couldn’t just “make
things up” to “suit his political
interests and convenience”.

It would have significant impli-
cations for the Morrison govern-

ment moving forward, he said.
“This is a magnificent victory
for transparency for accountabil-
ity and for making sure that the
Prime Minister operates within
theruleoflaw,” he said.

“We'vehad aruse, afacade, put
in place to prevent Australians
from having access to infor-
mation, to which it was duly enti-
tled ... for Australians to see how
the pandemic was to be handled,
how the health of the nation was
tobeproperly protected.”

The South Australian senator
called on the Prime Minister to
“change the way he does busi-
ness”, saying he had “arrogantly
laid out a secrecy blanket over a
significant body of government,
and he did so unlawfully”.

With the federal government
requesting a “stay of orders” for
the next 28 days, it could still ap-
peal the decision to a full Federal
Court. Senator Patrick said while
he didn’t discount the possibility,
he noted that the “strong” deci-

sion was “very carefully written”.

Bill Browne, a senior re-
searcher in the Australia Insti-
tute’s democracy and account-
ability program, said because
national cabinet did not have the
“distinctive features” of a cabinet,
it did not warrant the “same level
of confidentiality”.

“There has been a worrying
trend towards government secre-
cy and lack of transparency in re-
cent years, and this decision
hopefully marks a return to open-
ness and accountability,” he said.

“Australian governments
could learn from New Zealand,
where cabinet papers are proact-
ively released after 30 days.”

A spokesman for Mr Morrison
said the government would re-
view the decision.
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Nowhere to hide: the significance of national cabinet

not being a cabinet

August 8, 2021 6.32pm AEST

AAP/MICK Tsikas

When is a cabinet not a cabinet? When it is really an intergovernmental body that is pretending to be
a cabinet so it can avoid transparency? Simply calling itself a “cabinet” is not enough to trigger an
exemption in freedom of information legislation.

Justice Richard White this week so held in a proceeding before the Administrative Appeals Tribunal
brought by Senator Rex Patrick.

What was the case about?

Patrick was seeking, through freedom of information (FOI), certain records of the “national cabinet®
as well as documents concerning the formation and functioning of the cabinet. This would include its
rules, how it makes decisions, whether any jurisdiction has a right of veto over its decisions, whether
those decisions are binding, what conventions apply to it and whether its deliberations are recorded
and transcribed,

The Department of the Prime Minister and Cabinet (PM&C) refused access to the records on the

ground they were records of a committee of the federal cahinet and therefore exempt from disclosure,

Patrick successfully challenged this refusal in review proceedings before the Administrative Appeals
Tribunal.

Author

i

Anne Twomey
fessor of Constitutional Law,
ity of Sydney
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Read more: Morrison government loses fight for national cabinet secrecy,

What is the ‘national cabinet’?

The national cabinet was established in March 2020, at the beginning of the COVID pandemic, to
replace the Council of Australian Governments (COAG). It is an intergovernmental body comprised of
the political leaders of the Commonwealth, states and territories.

The national cabinet reaches agreed positions on matters of national and intergovernmental
importance, so there can be some consistency and coordinated planning across the nation. But it
leaves it to each jurisdiction to implement the agreed standards or principles in its own way.

Senalor Rex Patrick successfully challenged the idea of the 'national cabine!’ as having the protections of a standard

What is meant by the term ‘cabinet’?

The Constitution does not refer to the cabinet or the prime minister, but it was always intended they
exist. Their existence, however, is based on convention and an understanding of how the system of
responsible government works.

Ministers advise the governor-general through the Federal Executive Council. But it is the cabinet
(which at the federal level is a smaller group of senior ministers) that makes the important policy

decisions.

Those decisions are given effect through the enactment of legislation or by formal acts of the
governor-general (such as proclamations or regulations), or by public servants developing and
administering the policies and programs of the government.

A critical element of a “cabinet” is that it derives its existence from, and is accountable to, parliament,
This is a fundamental aspect of the principle of “responsible government”. Ministers are responsible
to parliament for their actions as ministers. The lower house can hold the government to account for
cabinet's decisions by voting no confidence in it, forcing its resignation or an election.

Another important feature of a cabinet is that it makes collective decisions for which all members are
equally responsible. To maintain this collective responsibility, records of who argued for and against a
decision are kept strictly confidential for decades. Otherwise, ministers could absolve themselves of
responsibility for government decisions by saying they did not support the decision at the time. If a
minister fundamentally objects to a decision and is not prepared to support it publicly and be
responsible to parliament for it, then he or she is, by convention, obliged to resign.

The convention of cabinet confidentiality applies to support this principle of collective ministerial
responsibility.

Does calling something a ‘cabinet’ turn it into one?
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free to everybody. But we can’t do this work without your support.
Please make a donation today.

Misha Ketchell
Editor
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PM&C has a lot of embarrassing questions to come

Q, themandarin.com.au/165685-pmc-has-a-lot-of-embarrassing-questions-to-come

August 13, 2021

Justice White’s written decision reveals shockingly slipshod work within PM&C, the very agency that is
supposed to be the premier authority on government. (AAP Image/Lukas Coch)

The head of the Australian Public Service, Phil Gaetjens, and the head of his cabinet
division, Leonie McGregor, have made fundamental errors of historical fact in a landmark
Freedom of Information case.

In its ruling that the national cabinet is not a committee of cabinet, the Administrative
Appeals Tribunal has also exposed parts of Gaetjens and McGregor’s sworn evidence as
based on assumptions and second-hand information.

The August 5 decision by Justice Richard White means the national cabinet does not

enjoy the federal cabinet’s legal exemption from FOI applications.

Nor can all its records be exempt as a class by arguing that their disclosure would, or
could reasonably be expected to, damage federal-state relations.

The written decision reveals some shockingly slipshod work within the Department of the
Prime Minister and Cabinet, the very agency that is supposed to be the premier authority
on government.

1/4
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14/08/2021 Legal loss a blow for Morrison secrecy | The Saturday Paper

AUGUST 14 - 20, 2021 | No. 362

NEWS

A scathing rebuke in the Administrative
Appeals Tribunal could have far-reaching
consequences for Scott Morrison’s secret
committees. By Karen Middleton.

Legal loss a blow for
Morrison secrecy

The prime minister may no longer be able to use a special one-man cabinet committee to so readily conceal
government advice from public view, after a judge rejected it as a way to keep national cabinet’s deliberations
secret.

Contrary to the Department of the Prime Minister and Cabinet’s insistence, a ruling by Justice Richard White in
the Administrative Appeals Tribunal (AAT) confirmed that all working documents for the meetings of federal,
state and territory leaders are accessible under freedom of information law.

The government cannot cover them retrospectively by taking them to federal cabinet either, because their legal
status is based on their purpose when they are created.

The ruling potentially has implications beyond national cabinet because of the mechanism Prime Minister Scott
Morrison used to extend federal cabinet’s secrecy provisions. That mechanism is the cabinet office policy
committee, or COPC.

Since creating it in 2019, Morrison has used this committee, of which he is the only permanent member, to
extend cabinet confidentiality over anything he wants shielded from public view.

He simply declares particular meetings to be configurations of the policy committee and asserts cabinet secrecy
over their deliberations. This is how he claimed cabinet secrecy when the old Council of Australian Governments
was renamed “national cabinet” last year.

But Justice White ruled that simply calling national cabinet a federal cabinet committee did not make it one. He
confirmed that a cabinet committee featured members of a single cabinet, from a single government and
parliament. While he did not rule out external members, he found that having one federal cabinet minister was
not enough.

It’s expected the senate’s Covid-19 inquiry will now seek to have numerous documents handed over, after
various departments first refused access to them, citing cabinet secrecy via COPC.

Justice White was ruling on an application to the AAT by independent senator Rex Patrick, made after the prime
minister’s department rejected two freedom of information (FOI) requests last year.

hitps:/mww thesaturdaypaper.com.au/news/politics/2021/08/14/legal-loss-blow-morrison-secrecy/16288632001226 9#mtr . 1/4
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10/09/2021, 13:16 It's revenge time, as Morrison strikes back over AAT's national cabinet decision

A piece of legislation sitting in the parliament right now surely takes the cake for arrogance and it is dragging
the Australian public with it all the way. (AAP Image/Lukas Coch)

The sheer audacity of the federal government should come as no surprise when it

comes to ambit claims of secrecy.
Nor should anyone be surprised whenever ministers swear that black is white.

But a piece of legislation sitting in the parliament right now surely takes the cake for
arrogance and it is dragging the Australian Public Service with it all the way.

The COAG Legislation Reform Bill 2021 *
(https://www.legislation.act.gov.au/b/db_64812/) seeks, among other things, to
overturn the Administrative Appeals Tribunal of Australia‘s decision of August 5 in
Patrick and Secretary, Department of Prime Minister and Cabinet (Freedom of
Information) [2021].

hitps:/Mww.themandarin.com.au/168329-its-revenge-time-as-morrison-strikes-back-over-aats-national-cabinet-decision/?cspt=1631233183|4abb. ..
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THE CONVERSATION

Acagemic rigour, journaliesic fair

The government is determined to keep National
Cabinet’s work a secret. This should worry us all

September 15, 2021 6.52am AEST

Lukas Coch/AAP

Author

Laureate Professor Emeritue, Melboume

Cheryl Saunders
( ,3.2\ Law School, The Univarsity of Melboume

Earlier this month, the Morrison government introduced a bill to parliament that would amend the
Ereedom of Information Act to allow meetings of the National Cabinet to receive the same exemptions
from releasing information to the public as the federal cabinet,

The protection would be considerable. The hill would expand the definition of “cabinet” in the act to
include the National Cabinet or one of its committees, and would redefine “minister” to include state

ministers.

The exemption would also cover not only National Cabinet meetings themselves, but a host of other
bodies associated with it under the convoluted architecture for intergovernmental relations in
Australia, This chart shows just how confusing it gets,

The bill has been referred to a Senate committee, which is due to report on October 14. Thereis a lot

at stake. The bill certainly should not pass in its present form.,

Get your news from people who know what they're talking
about.
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Read more: The national cabinet's in ¢end COAG's out. It's a fresh chance to put health
issues on the agenda, but there are risks
What’s this all about?

The bill is a response to the decision of the Administrative Appeals Tribunal (AAT) in a case brought
by Senator Rex Patrick to force the government to release certain National Cabinet records,

In that decision, the AAT rejected the government’s claim that National Cabinet documents were
exempt from release under the Freedom of Information (FOI) Act. The tribunal did so on the basis
that a forum in which heads of Australian governments meet is a completely different kind of body to
a cabinet.

Read more: Nowhere to hide: the significance of national cabinet not being a cabinet
A cabinet comprises ministers in the same government, who are elected ta the same parliament, to

which they are accountable and collectively responsible.

By contrast, a meeting of National Cabinet comprises the leaders of nine separate jurisdictions, with
cabinets, parliaments and lines of accountability of their own.

The government decided not to appeal the AAT decision, but has moved to amend the FOI Act
instead.

There have been meetings of heads of Australian governments since before federation. For around
100 years, these were known as the premiers’ conference, In 1992, the name was changed to the

Couneil of Australian Governments, or COAG.

COAG today has ceased to exist — National Cabinet has replaced it. It is, however, essentially the

same body with a new name and some altered procedures to respond to the pandemic.

et ==

A rare. in-person press conference of Nationa! Cabinet in December. Lukas Coch/AAP
‘What the current bill would do

None of these bodies was set up by legislation. Over the almost 30 years of its existence, however,
COAG came to be mentioned in passing in a lot of legislation dealing with federal, state and territory

government relations.

This explains the title of the current bill: the COAG Legislation Amendment Bill.
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Interestingly, the first two sections of the bill (“schedule one” and “schedule two”) amend a host of
acts referring to the old name, COAG. None of the amendments, however, uses “National Cabinet” as
a substitute. Instead, for example, the COAG Reform Fund would become the Federation Reform
Fund and references to COAG alone would become First Ministers’ Council.

Against this background, the amendments in schedule three to the FOI Act — and many other acts —

seem even more peculiar.

Here, National Cabinet is referred to by name, and the amendments define the federal cabinet to
include “the committee known as the National Cabinet”. This begs the question: known by whom? If
the answer lies in the terminology used by the prime minister, what other bodies might this bill

ultimately cover?

Australian Constitutional Law L 4
@ConstitLawAus

Professor Anne Twomey explains the significance of
yesterday's decision by White J rejecting the claim of
"cabinet" secrecy for National Cabinet
theconversation.com/nowhere-to-hid... 1/2

Nowhere to hide: the significance of national cabinet not being a cabinet
The legal decision that national cabinet is not a cabinet means how the
body operates, and the decisions it makes, cannct be pratected by ...

& theconversation.com

8:24 PM - Aug 6, 2021 )
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How confidential should National Cabinet be?

The bill raises an important question of the extent to which decisions of National Cabinet should he
availahle to parliaments, the media and the public.

The need for transparency and accessibility is pressing. Over the course of the pandemic, the National
Cabinet has made a host of significant decisions about how public power will be exercised, when and
by whom. Its decisions have dramatically affected the lives of all Australians for almost two years.

In many ways, the National Cabinet’s effectiveness relies on public cooperation and trust. The only
publicly available information about its decisions, however, comes through bland press releases,
discursive remarks at Prime Minister Scott Morrison’s press conferences, and the occasional leak to
selected journalists.

The lack of public knowledge about what goes on in National Cabinet cuts across all the principles and
practices of representative democracy — at the Commonwezlth level and in each of the states and

territories.
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Rex Patrick & v

@Senator_Patrick

‘National Cabinet’ will see the Doherty Institute's
vaccination modelling today, but @ScottMorrisonMP
wants to keep the figures secret from everyone else until
he presents us with a fait accompli. This isn't right. We
need full disclosure now. #auspol

National Cabinet will today see a set of numbers that might just chart a ...
The "magic number" of COVID-18 vaccinations needed for the country to
safely reopen will be considered by National Cabinet today, but we won'...
& abc.netau

6:48 AM - Jul 39, 2021 €))

) 769 I See the latest COVID-19 information on Twitter

( Tweet your reply y,

There may well be a case for keeping some aspects of what goes on in National Cabinet confidential.
The decisions are difficult and negotiations may be tense. Qutcomes are sometimes unpredictable and
public opinion can be febrile. It’s also in the public interest to encourage frank exchanges between
political leaders and innovative thinking about sohutions.

These considerations suggest there may be a case for the confidentiality of some aspects of the
National Cabinet and preliminary working documents.

There is no comparable rationale, however, for withholding information about the decisions that have
been made, any finalised documents on which they are based and understandings about the action
expected to be taken.

These matters would be exempt under the bill. They should be in the public domain,

Compounding the confusion

By enshrining the words “National Cabinet” in legislation, the bill also entrenches the foolish and
inappropriate name that was adopted without apparent deliberation as the pandemic began to unfold.

Perpetuating this way of describing the a forum of heads of government puts at least two of our most

basic principles of government at risk.

Read more: Will national cabinet change federal-state dynamics?
One is federalism. It is bizarre to describe the meeting of heads of Australian government as a
subcommittee of the cabinet of one of its members (the federal government).

This could be destructive to healthy relations between federal, state and territory governments in the

future.
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