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About the Insurance Law Service (“ILS”) 

 

 

The Consumer Credit Legal Centre is a community legal centre that also maintains a 
project called the Insurance Law Service (“ILS”). The ILS is a pilot project funded by the 
Legal Aid Commission of NSW, the Law and Justice Foundation of NSW and the Victoria 
Law Foundation. It has recently been granted funding for the 2009/2010 financial year from 
the Commonwealth Attorney-General’s Department.  

The service has so far given advice or information to over 2,000 consumers in relation to 
insurance issues, and provided casework assistance to nearly 130 consumers. While over 
70% of our work has been for NSW residents, we are available nationally and over 20% of 
our assistance has been given to consumers from other states, giving us a broader 
perspective than a state based service.  

 

 
 
ILS strongly supports the intention of the Trade Practices Amendment (Australian 
Consumer Law) Bill 2009 (the “Bill”).  
 
The main purpose of this submission is to comment on the issue of general insurance 
contracts being excluded from being regulated by the Bill. ILS strongly believes that the Bill 
must also apply to general insurance contracts. 
 
Background 
 
At pages 31-32 of the Explanatory Memorandum for the Bill there is a section which states 
 
Effect of Insurance Contracts Act 1984 on certain consumer contracts 
 

2.100 Section 15 of the Insurance Contracts Act 1984 provides that a contract of 
insurance (as defined by that Act) is not capable of being made the subject of relief under any 
Commonwealth Act, a State Act or an Act or Ordinance of a Territory. In this context ‘relief’ 
means relief in the form of: 
 

• the judicial review of a contract on the ground that it is harsh, oppressive, 
unconscionable, unjust, unfair or inequitable; or 

• relief for insureds from the consequences in law of making a misrepresentation, 
 
but does not include relief in the form of compensatory damages. The effect of section 15 is to 
mean that the unfair contract terms provisions of either the ACL or the ASIC Act do not apply 
to contracts of insurance covered by the Insurance Contracts Act 1984, to the extent that that 
Act applies. 
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The difficulty is that the Explanatory Memorandum does not go on to discuss the reasoning 
behind this exclusion or whether any further action needs to be taken to amend section 15 
of the Insurance Contracts Act 1984 (“ICA”) to rectify this exclusion. 
 
The ICA does not provide any consumer protection measures for consumers in relation to 
unfair terms. The ICA does provide for a duty of utmost good faith but this does not 
protect consumers from unfair terms. The duty of utmost good faith does not provide a 
consumer with a remedy who has been affected by an unfair term. 
 
The effect is that consumers with insurance contracts under the ICA do not have adequate 
protection from unfair terms. This is a very poor outcome for those consumers. 
 
The use of unfair terms by the Insurance Industry 
 
Unfortunately, insurance contracts are one of the areas of most concern for the use of 
unfair terms.  
 
Please find attached (as Annexure A) a copy of the Panel Chair’s Report in the 2004 Annual 
Review for the Insurance Enquiries and Complaints Scheme (now the Financial Ombudsman 
Service). The scheme considers disputes from consumers about general insurance products. 
The matters raised in this report have been a recurrent theme in subsequent reports. 
 
The Panel Report at page 25 states: 
 

“In his report, the Panel Chair, Peter Hardham, illustrated a number of instances where the 
Panel has made decisions which, whilst legally correct, may be viewed as unfair or harsh.” 

 
A summary of examples of unfair terms covered in this report are provided below: 
 

• An applicant who lost a $50,000 car damage claim because he did not disclose one 
speeding offence prior to policy renewal.  
 
How many consumers would miss this at renewal! 
 

• A landlord was not covered by his policy when the tenant burned down the home. This is 
because of an exclusion for damage caused by an invitee. 
 
This is a potential public interest problem for policy holders who are landlords. 
Landlords can be faced with very irresponsible tenants who cause considerable 
property damage. Landlords expect to be covered and yet may not be. It also means 
this exclusion can affect lenders with a mortgage over the property in question. 
 

• The injured worker who could not claim disablement benefits as the policy provided cover 
only if disablement occurred within 12 months of the incident giving rise to the claim. 
 
Very unfair term given public hospital waiting lists! 
 

• The travel insurance policy that only covers injury sustained at the departure terminal 
subject to his establishing he travelled to the point of departure by public conveyance. 
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The insurance cover is clearly illusory due to the use of unfair terms. 
 
The above report clearly confirms that: 
 

1) There are problems with the use of unfair terms in the insurance industry 
 

2) The current law including the ICA does not address the use of unfair terms 
 

3) The Duty of Utmost Good Faith does not address the problem of unfair terms 
 

4) The industry dispute resolution scheme has concerns about the use of unfair terms 
and unfair and harsh results for consumers 

 
Problem areas in the Insurance Industry 
 
There are some types of insurance where it is extremely difficult to claim simply because 
the contract terms are so unfair. Some examples are: 
 

1) Travel Insurance 
2) Consumer Credit Insurance 
3) Uninsured Motorist Extension in 3rd party property damage car insurance policies. 

 
  
Travel Insurance 
 
Travel Insurance has a well earned reputation of being difficult to claim on – as a proportion 
of claims made, it has the second highest rate of claims rejection at 8.6%.  Out of a total 
169,329 claims made during 2006/07, this means over 14,000 claims rejected1. A common 
problem with travel insurance is claims being denied because the consumer did not fully 
supervise their luggage in a “public place”. Of course, if the luggage is always fully supervised 
it is much less likely to be stolen. The use of the term effectively means that consumers are 
often left with no cover simply because they averted their eyes for a few minutes. An 
example being travellers rushing between terminals found a bag had gone missing on a train. 
The Financial Ombudsman Service (FOS) decided that the term operated to exclude cover.2 

 
Consumer Credit Insurance 
 
Consumer credit insurance has the highest claims rejection rate as a proportion of total 
claims made.  10.65% of a total 18,945 claims lodged in 2006/07 were rejected.  This figure 
represents the difficulties consumers face in claiming on these policies, suggesting the 
existence of unfair terms. 
 
 
 
 
 

                                            
1 FOS – General Insurance Annual Report, 2006/07 
2 Financial Ombudsman Service, General Insurance Division, Determination Case no: 38421 at 
www.fos.org.au 
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Uninsured Motorist Extension 
 
This is a cover included in third party property damage insurance policies. It covers when an 
uninsured motorist collides with the insured and that other motorist is at fault in the 
accident. 
 
In an AAMI policy it states: 
 

The amount covered for the uninsured motorist extension is the current market value of 
your car up to $3000. 
We will pay up to the amount covered for accidental loss or damage to your car caused by 
an uninsured third party motorist provided: 
 
We accept you would be legally entitled to recover more than 50% of the cost of repairs to 
your car from the owner or driver of the other vehicle, and 
 
You have satisfied us that the owner or driver of the other vehicle is not insured against that 
cost, and 
 
You can give us the registration number of the other vehicle and the name and address of 
its driver. 
 

This is a very unfairly drafted terms. 
 
Condition 1 required AAMI to “accept” that the other driver is at fault. ILS is currently 
involved in a case where our client has obtained a court judgment against the other driver 
and AAMI still does not “accept” the other driver was at fault. It is possible for the 
insurance company to just simply refuse to accept that the other driver was at fault despite 
evidence to the contrary. 
 
Condition 2 can also be very unfair. How does a consumer produce evidence that a driver 
is uninsured apart from the fact that the other driver said they are uninsured? In a recent 
case ILS has just become aware of the other driver was unlicenced and drunk (and did have 
comprehensive insurance) but was uninsured because the policy excluded drunk and 
unlicenced driving. The other driver’s insurance company refuses to give a letter confirming 
they have refused the claim. The client’s insurance company will not pay out on the 
Uninsured Motorist Extension without the letter. 
 
These are unfair terms and are also standard policy terms in a standard form contract. 
 
Standard form contracts 
 
Insurance contracts are standard form contracts for consumers. If there is an unfair term in 
an insurance contract it will appear in every other insurance contract of the same type as it 
is a standard term. 
 
The most important aspect of the Bill is the ability to make unfair terms void across 
standard contracts. The ICA does not have any legislative power to perform this function. 
By excluding contracts covered by the ICA it means that consumers of insurance are being 
denied effective consumer protection from unfair terms. 
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It also means that consumers in general insurance contracts have no effective way of driving 
systemic industry change of the use of unfair contract terms.  
 
It is essential that consumers of general insurance have the same access to the consumer 
protections in the Bill as applies to other consumer contracts. 
 
 
 
 
 
 
 
 
 
 

Recommendation  
 
Insert a provision in the Bill either expressly providing for the provisions in Schedule 3 Part 1 (once enacted) to apply 
insurance contracts despite anything to the contrary in section 15 of the Insurance Contracts Act 1984 OR 
 
Amend section 15 of the Insurance Contracts Act 1984 to provide that the Bill is NOT excluded and can regulate 
insurance contracts 
  

 
If you have any questions please do not hesitate to contact Katherine Lane on 02 82041350 
or at Katherine_lane@clc.net.au. 
 
Yours faithfully, 
 
 
 
Katherine Lane  
Principal Solicitor 
Insurance Law Service 
Consumer Credit Legal Centre (NSW) Inc. 
Ph: 02 82041350 
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