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The then Minister for Small Business, Mr Bruce Billson, stated in Parliament in 2015;1  

“An effective employee share scheme can support those hard-working women and men out there having a go.  

Employee share schemes can drive growth in jobs and growth in productivity—important ingredients in a healthy 

economy.  

Employee share schemes offer employees a financial interest in the company they work for—aligning the interests 

of employees with the interest of their employers. This synchronicity of interests and objectives can drive innovation, 

entrepreneurship and enterprise success.  

Both shares and options provide employees with a direct interest in the performance of the firm. They can turn out 

to be very lucrative for employees of successful companies.  

These schemes encourage positive working relationships and reduce staff turnover.  

Employee share schemes benefit employers, too.  

They are a very valuable tool for employers to attract and retain talented employees.” 

The ESS taxation rules help to support hard working Australian women and men by deferring the point of taxation on 

unvested ESS interests until the interest is fully vested and the employee can realise the benefit and pay the tax properly 

due.  However, if the employee retires before the ESS interest is fully vested, the ESS taxation rules will tax the retiree on 

the ‘value’ of unvested ESS interests whether or not the value has been received or may ever be received.   

It is inconsistent and unfair to allow the deferral of tax on unvested ESS interests for employees but to tax retirees on 

such interests, further marginalises older Australians by discouraging their participation in ESS arrangements as they get 

closer to retirement, or their ability to retire.  It is an antithesis of the central premise of an income tax; to tax something 

that has come in - to instead tax something that is no more than anticipated, and may never come in.  The Committee 

should therefore recommend a change in the law to defer taxation of retirees on unvested ESS interests until such time 

that the retiree is able to realise the value of the ESS interest.    

Taxing Point of Equity from Employee Share Schemes  

The ESS taxation arrangements contained in Division 83A of the Income Tax Assessment Act (Cth) 1997 (ITAA97) sets out 

the legislative architecture to tax ESS interests provided to employees in respect of their employment, including timing 

rules about when these interests will be subject to taxation.   

The default rule is that an employee is taxable on the value of an ESS interest when they receive the interest.  However 

the division will defer the time of taxation for an ESS interest to the earlier of; 

1. When the ESS interest is fully vested in the employee (that is, there are no restrictions on the interest) if at 

the time the employee acquired the interest, there was a genuine restriction on their disposing or 

exercising the interest and there was a real risk that the employee would forfeit or lose the ESS interest 

(without disposing or exercising the interest); 

2. The employees employment ends – including on retirement; 

3. Fifteen years after the employee acquired the ESS interest; or   

4. If the ESS interest is a right to acquire a share, the employee exercises the right and their interest in the 

share is fully vested. 

The Explanatory Memorandum to the 2015 Amending Bill2 stated (at [1.48]); 

“The deferral period for ESS interests covered under deferred taxation schemes is limited by the ESS deferred taxing 

points to ensure fairness, continue to align the interests of the employer and employee, and preserve the integrity 

of the tax system by preventing unlimited deferral of tax on employment remuneration.” (Emphasis Added) 

                                                            
1
 Second Reading Speech in support of the Tax and Superannuation Laws Amendment (Employee Share Schemes) Bill 2015 (the 2015 Amending Bill)   

2
 Tax and Superannuation Laws Amendment (Employee Share Schemes) Bill 2015  
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