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5. We attach at the Appendix a preliminary list of issues that we have identified. Most of 
these issues are in relation to applying the deeming rules in proposed Division 195 to 
the Income Tax Assessment Act 1997 (“ITAA 1997”), which relate particularly to those 
CCIV sub-funds that do not meet (or are at risk of not meeting) the criteria to be taxed 
as an Attribution Managed Investment Trust (“AMIT”). 

6. In particular, our main concern is the use of “profits” as a proxy for the “income of a 
trust estate” for a non-AMIT sub-fund.  We believe the use of this concept will be 
problematic from an ATO administration (as well as a taxpayer compliance) 
perspective. We believe that the difference between this term and taxable income will 
likely result in many cases where a CCIV sub-fund is taxed at 47%. We believe that the 
use of this concept will result in a significant amount of resource time being devoted 
from the ATO in trying to resolve issues associated with the use of the concept of 
“profits”. We hope that the Appendix demonstrates this issue and the problems created 
by this issue fairly clearly. 

7. We consider that many of the interpretive issues raised in the Appendix may be 
mitigated or eliminated for non-AMIT CCIV sub-funds if they are able to make an 
upfront (and irrevocable) statutory election to deem their “income of the trust estate” for 
each income year to be an amount equal to the taxable income of the CCIV sub-fund, 
disregarding franking credits and foreign tax credits (or other tax credits). This is 
essentially how most non-AMIT managed funds currently define their distributable 
income and is something that can be used as a basis for reconciliation (e.g. for the 
purpose of standard distribution statements). 

8. This would significantly reduce the risks of non-AMIT CCIV sub-funds being taxed at 
47% under section 99A of the Income Tax Assessment Act 1936 (“ITAA 1936”) (e.g. 
where they have taxable income but otherwise no “profits” under accounting standards) 
and would remove a major risk that may otherwise dissuade unlisted funds from using 
the CCIV regime. We do not see an integrity issue arising if this election is an 
irrevocable one.  

9. We do not believe the purpose of the CCIV regime is to tax CCIV sub-funds at 47%. 
Therefore, any way to simplify the rules to avoid this harsh outcome would make CCIVs 
a more attractive vehicle. We understand that the provisions in the Bill attempt to do 
this via certain deeming rules, but we do not believe they sufficiently achieve this. 

10. We understand that the ATO is preparing administrative guidance on the CCIV 
framework but they are severely limited in their ability to interpret the law contrary to its 
plain meaning. We believe that there would be a significant number of unresolved 
issues if this alternative option (i.e. irrevocable election to treat income as taxable 
income) is not seriously considered. 

11. For completeness, we also note that there are other issues in the Appendix that are not 
related to the definition of “income of the trust estate” for CCIV purposes. However, 
these all generally relate to the taxation of non-AMIT CCIV sub-fund.  

12. If our submission above is not accepted then, alternatively, if amendments were made 
to the Bill to treat all CCIV sub-funds as AMITs (i.e. taxed on an attribution basis) then 
these issues would essentially fall away in their entirety. Accordingly, we believe that 
this would be a preferred option that would help to reduce the potential scope of these 
issues. 

13. We note that for non-AMITs that this deemed AMIT status should not extend to the 
ability to make a capital account election under Division 275 of the ITAA 1997 or to 
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access MIT withholding rates for fund payments made to non-resident members. These 
concessions should only be available to those CCIV sub-funds which actually meet the 
AMIT requirements.  

14. However, to address the anomalies identified in the attached Appendix, we believe that 
the legislation must deal with the method of taxation of these types of CCIVs.  In 
summary, we believe that this could be simply addressed by either: 

14.1. allowing a CCIV sub-fund the ability to make an irrevocable election to treat 
income of the trust estate as being its taxable income (with certain 
adjustments); or 

14.2. allowing a CCIV sub-fund to be taxed on an attribution basis (rather than 
present entitlement basis)  

in order for the CCIV regime to be a vehicle that meets its objectives of successfully 
attracting foreign investment. 

If you would like to discuss any aspect of this submission, please contact either Leo 
Gouzenfiter on . 

Yours sincerely 

A M KOKKINOS 
Executive Director
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