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Introduction 
1. The Attorney-General’s Department (the department) and the Australian Federal Police (AFP) welcome 

the opportunity to provide a submission to the Human Rights Subcommittee of the Joint Standing 
Committee on Foreign Affairs, Defence and Trade (the Committee) as part of its Inquiry into Australia’s 
efforts to advocate for the worldwide abolition of the death penalty (the Inquiry). 

2. This submission provides an overview of Australia’s international legal obligations in relation to the death 
penalty, and the approach taken to death penalty risks in international crime cooperation matters, 
including the safeguards which apply to ensure that cooperation occurs only where it is appropriate.  

3. Under the terms of references for the Inquiry, the Committee will consider progress against the 
recommendations in its 2016 report, A world without the death penalty: Australia’s Advocacy for the 
Abolition of the Death Penalty.1 In this report, the Committee made two recommendations directed to 
the department and two recommendations directed to the AFP. These recommendations and the 
Government response are outlined at Attachment A.2   

Australia’s international legal obligations  
4. Australia is a party to the International Covenant on Civil and Political Rights (ICCPR) and its Second 

Optional Protocol Aiming at the Abolition of the Death Penalty. As a result, Australia has an obligation to 
ensure that no person within its jurisdiction is executed and that State Parties take all necessary measures 
to abolish the death penalty.  

5. Australia also has non-refoulement obligations not to remove a person to a country where there is a real 
risk that the person will be executed.  

6. The Australian Government maintains a longstanding bipartisan policy of opposition to the death penalty 
in all circumstances and for all people, including support for the universal abolition of the death penalty. 
Australia advocates internationally for the abolition of the death penalty. These advocacy efforts are 
guided by Australia’s Strategy for the Abolition of the Death Penalty (2018), led by the Department of 
Foreign Affairs and Trade.  

International crime cooperation  
7. Australia engages in international crime cooperation with other countries to support criminal 

investigations and prosecutions both in Australia and overseas. This cooperation is essential to ensuring 
that criminals cannot escape justice by travelling across national boundaries, and to obtaining evidence 
that may be held in foreign countries.   

8. There are three forms of international crime cooperation: 

• Mutual assistance: the process countries use to seek and provide formal government-to-
government assistance in criminal investigations and prosecutions, including to obtain evidence in 
admissible form and to identify and recover proceeds of crime. 

                                                        
1 Joint Standing Committee on Foreign Affairs, Defence and Trade, A world without the death penalty: Australia’s 
Advocacy for the Abolition of the Death Penalty, May 2016, Report – Parliament of Australia (aph.gov.au) 
2 The full Government response is available online: Government Response – Parliament of Australia (aph.gov.au) 
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• Extradition: the formal government-to-government process by which one country apprehends 
and sends a person to another country for the purposes of a criminal prosecution or to serve a 
sentence in that other country.  

• Police-to-police cooperation: where law enforcement agencies provide assistance or information 
at an agency to agency level. This can sometimes occur at the early stage of an investigation, 
before any person is charged with an offence. 

9. Death penalty risks can arise in international crime cooperation matters. Despite the growing trend 
toward death penalty abolition, Amnesty International reports that 55 countries continue to retain the 
death penalty.3 This includes a number of countries which are important partners for Australia from a 
crime cooperation perspective, including the United States of America, Indonesia, Thailand, Vietnam, 
India, Malaysia, Singapore, China, the United Arab Emirates, Lebanon and Jordan.  

10. In practice, the risk of the death penalty arises rarely in crime cooperation matters, as the death penalty 
applies only to the most serious offences. However, these risks are taken seriously by agencies in line with 
Australia’s opposition to the death penalty in all circumstances and for all people.  

11. There are safeguards in legislation and processes which ensure that cooperation can occur where 
appropriate to secure criminal justice and national security outcomes while addressing death penalty 
risks. These safeguards and protections are discussed in the sections below. 

12. Australia’s international crime cooperation arrangements accord with Australia’s position on the death 
penalty and international obligations, including the obligation under the Second Optional Protocol to the 
ICCPR to not remove a person to another country where there is a real risk the person may face the death 
penalty.  

Mutual assistance  
13. Australia’s framework for mutual assistance is set out in the Mutual Assistance in Criminal Matters 

Act 1987 (the Mutual Assistance Act). Under the Mutual Assistance Act, there are mandatory and 
discretionary grounds of refusal relating to the death penalty which apply to incoming mutual assistance 
requests from other countries.  

14. Subsection 8(1A) of the Mutual Assistance Act provides a mandatory ground of refusal where a request 
by a foreign country must be refused if the assistance relates to the investigation, prosecution or 
punishment of a person for an offence which may attract the death penalty in that foreign country. This 
ground of refusal applies in circumstances where a person has either been arrested or detained in 
relation to the offence or charged with, or convicted of, an offence. However, a request for assistance in 
these circumstances may be granted if the Attorney-General is of the opinion that special circumstances 
exist.  

15. ‘Special circumstances’ under subsection 8(1A) of the Mutual Assistance Act is not defined, but includes 
circumstances where the evidence would assist the defence, or where the foreign country provides a 
credible and reliable diplomatic assurance to not impose or carry out the death penalty.4 However, it is 
still open to the Attorney-General to refuse a request after considering a death penalty assurance. 

16. Subsection 8(1B) of the Mutual Assistance Act provides the Attorney-General with the discretion to refuse 
a request for assistance from a foreign country where the Attorney-General believes, in the 

                                                        
3 Amnesty International, Death sentences and executions 2023, www.amnesty.org/en/documents/act50/7952/2024/en  
4 Explanatory memorandum, Mutual Assistance in Criminal Matters Legislation Amendment Bill 1996, p15. 
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circumstances of the case, that Australia’s provision of assistance may result in the death penalty being 
imposed on a person.  

17. This ground of refusal applies in circumstances where a person has not yet been charged in the relevant 
foreign country or an investigation has not identified a suspect or suspects. This provides a safeguard 
covering requests for assistance at the investigation stage, where provision of assistance may lead to the 
imposition of the death penalty on a person should resultant charges be made, and requires 
consideration of the interests of international crime cooperation. 

18. The Attorney-General is the sole decision-maker with regards to subsections 8(1A) and 8(1B) of the 
Mutual Assistance Act – these powers have not been delegated. 

19. Death penalty risks are also considered in outgoing mutual assistance requests. Before making a request 
to a foreign country, the department undertakes a detailed risk assessment to consider whether 
information in a request might allow the other country to commence or further its own investigation or 
prosecution for a death penalty offence. While the power to make mutual assistance requests to other 
countries has been delegated to relevant Senior Executive Service and Executive Level 2 officers, the 
department seeks the Attorney-General’s approval to make requests where any death penalty risk is 
identified.   

Extradition  
20. The Extradition Act 1988 (the Extradition Act) provides the framework for incoming and outgoing 

requests for extradition. Under the Extradition Act, the Attorney-General has a general discretion 
whether to receive an extradition request, and whether to surrender a person to a foreign country. In line 
with Australia’s international obligations, the Extradition Act requires the Attorney-General to consider 
death penalty risks before determining whether to surrender a person in response to an incoming 
extradition request.  

21. Paragraph 22(3)(c) of the Extradition Act provides that the Attorney-General must refuse to surrender a 
person who is sought for an offence that carries the death penalty, unless the requesting country 
provides a credible and reliable diplomatic assurance that either: 

• the person will not be tried for the offence 

• if the person is tried for the offence, the death penalty will not be imposed, or  

• if the death penalty is imposed on the person, it will not be carried out.  

22. This mandatory ground for refusal implements Australia’s non-refoulement obligations under the ICCPR.  

23. Where a person elects to waive the extradition process,5 paragraph 15B(3)(b) of the Extradition Act 
stipulates that the Attorney-General may only make a surrender determination where satisfied that there 
is no real risk that the death penalty will be carried out on the person in relation to any offence should 
they be surrendered to the extradition country. 

24. As a matter of practice, in matters with any identified death penalty risk, the department engages with 
the country seeking extradition at the earliest stage of the process to ascertain their ability and 
willingness to provide a diplomatic assurance sufficient to satisfy paragraph 22(3)(c) of the 
Extradition Act. This information is used to inform advice for the Attorney-General’s consideration at the 

                                                        
5 Under the Extradition Act, a person who consents to being extradited may choose to waive the extradition process, 
subject to safeguards. As not all stages of the extradition process would be required to be completed, the process is 
significantly streamlined where a person elects to waive extradition. 
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first stage of the extradition process on whether to accept receipt of a request under section 16 of the 
Extradition Act. If a country is unable or unwilling to provide an appropriate diplomatic assurance for 
death penalty offences, the Attorney-General may not accept the extradition request, noting the 
mandatory ground of refusal which would be applicable later at the surrender stage. 

25. The Full Federal Court decision in McCrea v Minister for Justice and Customs [2005] FCAFC 180 sets out 
the test for an acceptable death penalty diplomatic assurance for the purposes of paragraph 22(3)(c) of 
the Extradition Act. The test requires that the Attorney-General be satisfied that ‘the undertaking is one 
that, in the context of the system of law and government of the country seeking surrender, has the 
character of an undertaking by virtue of which the death penalty would not be carried out.’  

26. Therefore, the Attorney-General must be satisfied, in both form and substance, that the diplomatic 
assurance provided means that the death penalty will not be carried out if the person were to be 
surrendered. Where a diplomatic assurance does not provide that satisfaction, the requirements of 
paragraph 22(3)(c) of the Extradition Act would not be met and the Attorney-General must refuse the 
request. 

27. The use of death penalty diplomatic assurances is a well-established and commonly accepted practice in 
international extradition. A breach of a diplomatic assurance would have serious consequences for both 
Australia’s extradition relationship and broader bilateral relationship with the relevant foreign country. 
Given the public nature of extradition, the Australian Government would become aware of a breach of a 
death penalty diplomatic assurance.  

28. The department has provided information on extradition matters in its annual report since the 
establishment of the Extradition Act. No breaches of death penalty diplomatic assurances have been 
recorded to date. 

Police-to-police cooperation   
29. The AFP is authorised to provide police services and police support services for the purpose of assisting or 

cooperating with foreign law enforcement agencies in accordance with section 8 of the Australian Federal 
Police Act 1979 and any Ministerial Direction issued under section 39. A number of United Nations 
Conventions to which Australia is a signatory further support participation in international police 
cooperation processes. 

30. The AFP National Guideline on International Police-to-Police Assistance in Death Penalty Situations (the 
AFP National Guideline) outlines the policy and practice safeguards for the AFP to apply in the 
investigative stage. The AFP National Guideline governs the AFP’s approach to police-to-police assistance 
and cooperation, including information-sharing, in situations where an identified person (regardless of 
nationality) may be exposed to the death penalty. A copy of the current AFP National Guideline is at 
Attachment B.  

31. The AFP National Guideline provides an effective framework for assessing where cooperation is 
appropriate, to allow the AFP to protect the Australian community from a broad range of criminal 
activities.  

32. The AFP National Guideline is regularly reviewed and updated, with three internal AFP reviews since 
2018, which resulted in amendments and refinements.  

33. Following the Committee’s 2016 report, the AFP National Guideline was amended in 2018 to provide 
greater clarity and instruction to AFP appointees relating to engagement with, and assistance provided to, 
foreign law enforcement partner agencies in retentionist countries.   
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34. In 2021, the AFP National Guideline was reviewed resulting in minor procedural and terminology 
amendments. These amendments did not reduce or alter accountability or oversight of potential death 
penalty situations. In August 2022, the AFP National Guideline was updated to remove references to 
Papua New Guinea, after the PNG Government enacted the Criminal Code (Amendment) Act 2022, which 
repealed the death penalty for all offences.  

35. In 2023, the AFP reviewed the AFP National Guideline and published a new version in early 2024. As part 
of this update, the level of internal decision-making on death penalty matters was elevated to the Deputy 
Commissioner International and Specialist Capabilities with oversight by the AFP Sensitive Investigations 
Oversight Board.  

36. The next review of the AFP National Guideline is scheduled to occur in January 2027.  

Conclusion 
37. The department and AFP act in accordance with Australia’s longstanding opposition to the death penalty 

when progressing international crime cooperation matters. The department considers that existing 
safeguards in legislation, policy and processes are effective in identifying and responding to death penalty 
risks in crime cooperation matters to ensure that cooperation only occurs in appropriate circumstances.   

38. The department and the AFP are committed to continuing to review approaches to death penalty matters 
to ensure they remain effective and to identify opportunities to strengthen existing approaches.  
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Attachment A – Recommendations from the 2016 report  
Recommendations for the department 
39. In its 2016 report, the Committee made the following two recommendations to the department:  

• Recommendation 1: That the department conduct a review of the current legislative 
arrangements for extradition and mutual assistance to ensure that they uphold Australia’s 
obligations as a signatory to the Second Optional Protocol to the International Covenant on Civil 
and Political Rights (ICCPR). 

• Recommendation 7: That the department amend the guidelines governing the Serious Overseas 
Criminal Matters Scheme and the Special Circumstances Scheme (the Guidelines), and make 
necessary adjustments to the schemes’ operation, to ensure that:  

o legal representatives working pro-bono on death penalty cases can access funding from 
the schemes in a timely manner; 

o  where practical, legal representatives are able to communicate with a specific contact 
person for the duration of a case; and  

o  where necessary due to time restraints, legal representatives have the ability to apply 
for funding for reasonable expenses already incurred. 

40. The Government accepted recommendation 1 and advised the Committee that the department had 
reviewed the legislative arrangements for extradition and mutual assistance for consistency with 
Australia’s obligations as a Party to the Second Optional Protocol to the ICCPR. The finding of the 
department’s review in 2017 was that the legislative arrangements were consistent with these 
obligations. This remains the department’s view. 

41. The Government accepted recommendation 7 and advised the Committee that the department had 
reviewed the Guidelines and was satisfied they, in combination with the department’s practices, achieved 
the outcome of the recommendation. This remains the department’s view. 

Recommendations for the AFP 
42. The Committee made the following recommendations to the AFP, which the Government both accepted 

in part and noted in part (recommendation 2) and did not accept (recommendation 3).  

• Recommendation 2: That the AFP National Guideline on International Police-to-Police Assistance 
in Death Penalty Situations (the AFP National Guideline) be amended to include a stronger focus 
on preventing exposure of all persons to the risk of the death penalty, by:   

(a) articulating as its primary aim preventing the exposure of persons to arrest or charge 
in retentionist countries for crimes that are likely to attract the death penalty  

(b) explicitly applying the AFP National Guideline to all persons, not just Australian citizens 

(c) including a requirement that the AFP seek assurances from foreign law enforcement 
bodies that the death penalty will not be sought or applied if information is provided 

(d) including a provision that, in cases where the AFP deems that there is a ‘high risk’ of 
exposure to the death penalty, such cases be directed to the Minister for decision, and 

(e) articulating the criteria used by the AFP to determine whether requests are ranked 
‘high’, ‘medium’ or ‘low’ risk. 
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• Recommendation 3: In light of the United Nations’ position that drug crimes, including drug 
trafficking, do not constitute ‘most serious crimes’ for which the death penalty may be applied 
under international law, the Committee recommends that the AFP obtain guarantees that 
prosecutors in partner countries will not seek to apply the death penalty before providing 
information in relation [to] these crimes. In situations where such guarantees cannot be obtained, 
the AFP should withhold provision of information that may be relevant to the cases concerned. 

43. In response to recommendation 2, the Government noted paragraph (a) above, given that the AFP’s 
primary aim is to enforce Commonwealth criminal law, contribute to combating complex, transnational, 
serious and organised crime that impacts on national security, as well as protecting Commonwealth 
interests from criminal activity in Australia and overseas.  

44. The Government accepted the recommendation at paragraph (b) above, noting the AFP National 
Guideline applies to all persons, not just Australian citizens. This position is now reflected in the AFP 
National Guideline. 

45. The Government noted the recommendation at paragraph (c) above, given that foreign law enforcement 
partners cannot themselves provide binding assurances that the death penalty will not be applied if 
information is provided.  

46. The Government accepted in-principle the recommendation at paragraph (d) above, noting that decision 
making in the pre-arrest phase is best made within the AFP, and Ministerial approval is currently required 
to provide information to foreign law enforcement agencies in any case where a person has been 
arrested or detained for, charged with, or convicted of, an offence which carries the death penalty.  

47. The Government accepted the recommendation at paragraph (e) above, and reflected the 
recommendation in the revised AFP National Guideline.  

48. The Government did not accept recommendation 3, noting that the Government does not consider it 
appropriate to seek, or rely on, an undertaking from prosecutors in partner countries that the death 
penalty will not be applied. The AFP National Guideline provides the most appropriate way to balance the 
need for effective cooperation on transnational crime and the commitment to protecting individuals from 
the death penalty.  
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Attachment B – AFP National Guideline on International 
Police-to-Police Assistance in Death Penalty Situations 
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