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“If the law should be in danger of doing injustice, then equity should be called in to remedy it.” 
Lord Denning - Re Vandervell's Trusts (No 2)  
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PO Box 6100 

Parliament House 
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For Information: 
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Australian Council of Public Sector Retiree Organisations – Mr John Pauley 
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INTRODUCTION & EXECUTIVE SUMMARY 

 

1. We refer to the Subject above and wish to tender this detailed submission in direct response to Schedule 9 / 

Chapter 9 of the Bill that is now under review by the Committee/Senate. 

Peter Thornton 

Em: peterthornton@grapevine.net.au 

Mob:  

Bradley Campbell 

Em: bradcampbell76@gmail.com  

Mob:  
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2 At the outset, the Authors request that the Committee immediately recommend to the President of the Senate 

and the Senate as a whole to “Disallow” Schedule 9 of the TREASURY LAWS AMENDMENT (2022 

Measures No. 4) BILL 2022. The key reasons for this request are as follows: 

 

a. The matter is once again being adjudicated by a Judicial Power. The Government’s attempt to “sneakily”1 

introduce legislation implies that it knows it can’t win in Court, so through a process of political and bu-

reaucratic skulduggery and subterfuge it is desperately trying to change the law retrospectively in order to 

cover up what is arguably the largest error in public administration (in liability terms) that Australia has ever 

witnessed. In doing so, it serves to foist an inequitable detriment in perpetuity upon approximately 32,000 

invalid retirees, including that of approximately 4,000 Veterans, thereby they are unlawfully putting Veter-

ans DEAD LAST.2 It also serves to deny the rights of all those who currently contribute to such schemes. 

 

b. As detailed at Annex E to this submission, and contrary to the Government’s compliance statement, the 

passage of Schedule 9 of the Bill will breach the Human Rights of all those concerned, not only current 

retirees, but all those who contribute to Commonwealth superannuation schemes, where, without exception, 

invalidity benefits are subject to review, and as such, these benefits can and have been varied, suspended or 

cancelled at the sole discretion of CSC. 

 

c. Claims that it was not the “original policy intent”, or that changes in 2007 created an anomaly is obtuse and 

disingenuous, as such claims are not at all supported by any modicum of detailed research; research which 

clearly shows that such lawful provisions (not correctly administered) existed long before changes were 

made in 2007. Indeed, some of the evidence provided at Annex B clearly shows in part that these provisions 

find their origins back in the early to mid-1970s. 

d. The identified detriment to recipients when treated as a Superannuation Lump sum, only affects a very 

small number of the cohort coming under the Douglas decision. Detriment is also ameliorated in part by 

Legislative Instrument https://www.legislation.gov.au/Details/F2022L01347 . It is important to state here 

(as previously stated in various pieces of correspondence – example at Annex E) that any such detriment 

can be easily extinguished by merely amending the law to allow the 10% tax-offset for recipients age 60+  

to be equally applied to the taxable component for recipients in receipt of a superannuation lump sum. It is 

that simple, but the Government is clearly leveraging the detriment of a small number of invalidity recipi-

ents as a means to progress its broader nefarious agenda that serves to hurt tens of thousands. There are 

 
1 In his 2nd reading speech, Shadow Treasurer – Mr Angus Taylor MP – states: “But to insert controversial items in them – bury them 
deep in them – in an attempt to sneak them through is not something that is going to be helpful to anybody in the future” 
2 The Government’s actions are at direct contravention of the principles espoused in Australian Veterans’ Recognition (Putting Veter-
ans and Their Families First) Act 2019 
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concerns surrounding various caps3, however this would be a simple amendment of the legislation to ex-

clude these benefits from such caps, whose design was not intended to encapsulate such payments. 

e. The Government claims that it consulted widely on the current Bill before Parliament, titled: ‘Taxation of 

military superannuation benefits: Reversing the Douglas decision’. This again is highly misleading, because 

no consultation was undertaken for the specific Bill currently before parliament. The previous draft Bill that 

was consulted on was titled: ‘Treasury Laws Amendment (Measures for a later sitting) Bill 2022: Taxation 

of military superannuation benefits’. That consultation happened in a non-open/transparent way where 

Treasury called for submissions over a two week period from the 25th of July 2022, but where Treasury 

explicitly stated on its website that submissions would not be published. Like many, the Authors operating 

under their own diminished capacities did not bother to contribute to such nebulous processes as experience 

has taught that such process only serves to allow the bureaucracy to change language and concepts for their 

own nefarious purposes. 

   

3. With the foregoing in mind, the Authors respectfully request that the Committee refer the nature of this 

matter to the Privileges Committee, because it is clear to all concerned that the Assistant Treasurer and DVA 

Minister, and their associated functionaries, have clearly and purposely tried to deceive and mislead the 

Parliament, and therefore, they have not abided by the Ministerial Code of Conduct.  32,000 invalid retirees 

(including an estimated 10,000 Veterans), not explicitly covered by the Douglas ruling, will be permanently 

and detrimentally affected by this proposed legislation, and the responsible Ministers are knowingly com-

plicit in this deceptive harm. Likewise, senior functionaries of the Treasury and Commissioner of Taxation 

should be referred to the Australin Public Service Commissioner (APSC) for breaches in the APS Code of 

Conduct and Values. 

 

4. Finally, as previously offered, the Authors, with Representative Organisations in support also, stand ready 

to offer detailed in-person briefings to the Senate Economics Committee, and/or other interested parties, so 

as to reveal the detailed truth of such matters. The following sections of this submission serve to inform and 

highlight the history and considerable contentions that exit at law.4  

 
3 Example of one cap is the ‘Untaxed Plan Cap’. 
4 This submission has been repurposed from a confidential submission made to the Administrative Appeals Tribunal – dated the 25 Nov 
2022. Given that this submission has been repurposed, then the Author apologies in advance for any disjointedness that might occur in 
the commentary provided. 
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GENERAL 
SECTION 1 – OVERVIEW 

 

5. The legal axiom espoused by Lord Denning in the epigraph above rings true for approximately 32,000 in-

validity retirees in Appeals that are currently before the Administrative Appeals Tribunal (Tribunal). As a 

consequence of the Douglas Federal Court case (Douglas) as per Ref F., the matter now before the Tribunal 

urgently seeks a remedy for equity in the legal interpretation of the law, not solely for the benefit of Author 

Peter Thornton alone, but critically, for the benefit of all other invalidity recipients also5, and of equal im-

portance, those who currently contribute to Commonwealth superannuation schemes: as administered by 

the Commonwealth Superannuation Corporation (CSC), and as oversighted by the Commissioner of Taxa-

tion (Commissioner) as the responsible Regulator.6 

 

6. The Authors and many other affected constituents contend without exception that invalidity benefits provi-

sioned by the CSC for all Commonwealth schemes under administration are not ‘Lifetime Pensions’ as 

tested and defined in law, because the rules of all funds pertaining to the provision of invalidity benefits 

subject such benefits to review, and as such, invalidity benefits as distinct from other standard non-review-

able retirement benefits, can be varied, suspended, or cancelled at the sole discretion of the CSC.7  

 

7. The Authors reject the unfounded notion of the Commissioner of Taxation (Commissioner) that the outcome 

for Plaintiffs of Douglas with a pre-20 Sep 2007 invalidity benefit has any bearing on cases now before the 

Tribunal, or indeed, any similar cases for approximately 32,000 other affected invalidity recipients also8.   

Why? Well without wishing to be critical, which the Authors are not, Plaintiffs at Ref F., incorrectly agreed 

that they were in receipt of a pension, which the Authors firmly contend with authority, that they are not. 

Why?, because outside of agreeing to a pension, two of the Plaintiffs with a pre-20 Sep 2007 entitlement 

failed to alert the Tribunal / Court to the correct sections of law that pertain specifically to them (i.e., spe-

cifically - the Superannuation (Industry) Supervision  Regulation (SISR) 1.06 (1A), and by extension, 

SISR1.06(2)). These missteps not only prejudiced the outcome for at least one of the Plaintiffs concerned, 

but they inadvertently and indirectly affected all other recipients with a pre-20 Sep 2007 entitlement to 

invalidity benefits also, including that of Author Peter Thornton. 

 

 
5 This estimate is derived from research undertaken by the Applicant from CSC’s Annual Reports to Parliament, where the 30th of June 
2007 acts as a close approximation to the 20 September 2007, an irrelevant date in law that under considerable dispute, there were 
approximately 26,600 invalidity recipients pre-20 September 2007, and approximately 4,860 post 20 September 2007. 
6 It’s important to highlight here that it is CSC who is solely responsible for compliance with the OSSA & SISA, as detailed at Annex D. 
7 The schemes concerned are:  1922 Scheme (1922). Defence Force Retirement Benefits (DFRB) scheme 1948, Defence Force Retire-
ments & Death Benefits (DFRDB) scheme 1973, Commonwealth Superannuation Scheme (CSS) 1976. Military Superannuation Benefits 
Scheme (MSBS) 1991, and Public Sector Superannuation (PSS) Scheme 1992, Public Sector Superannuation Accumulation Phase 
(PSSap) 2005, and Australian Defence Force Cover (ADF Cover) 2014. 
8 Please see Annex C for a breakdown of recipient numbers per scheme concerned. 
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8. The Authors further contend that the court was not alerted to the dichotomy created between superannuation 

lump sums and superannuation income streams at the outset of the drafting and passing of the Superannua-

tion Industry Supervision Act 1993. This dichotomy was not created in 2007 with the simplification of 

Superannuation laws. On the contrary, very strict requirements existed in the regulations at the outset for a 

benefit to be considered and more so compliant under the aforementioned ACT. The notion that the ordinary 

meaning of the word “pension” was the original intent of the legislation, is obtuse given the very explicit 

requirements as set out in the SISR, and the Occupational Superannuation Standards Act 1987 (OSSA) and 

its associated Regulations (OSSR) that preceded it.9 

 

9. Due to these missteps and other technicalities, proponents of Douglas only won the day specifically for 

approximately 12,000+ Veterans, who were, or will be, medically retired on or after the 20 September 2007. 

However, as can be seen at Annex C to this submission, data extracted from Annual Reports to Parliament 

clearly illustrate that the Douglas outcome will leave approximately 32,000 or so other invalid retired Pre 

and Post 2007 Military and Commonwealth Officers in an inequitable legal quandary, thereby requiring 

further resumptive legal adjudication, which is now in train for several Applicants, including that of Author 

Peter Thornton.  

 

10. Documents submitted to the Tribunal, together with the information contained herein, collectively expose 

the long-term failure of the CSC and the Commissioner in providing the correct interpretation and classifi-

cation of an invalidity benefit and the subsequent error in the tax withholding and/or the equitable tax treat-

ment pertaining to superannuation invalidity benefits, in accordance with the Superannuation Industry (Su-

pervision) Act 1993 (SISA)10 and the Income Tax Administration Act 1997 (ITAA).  The Author Peter 

Thornton maintains that his medical retirement from the Commonwealth, as supported by at least two (2) 

complying doctor’s certificates, should have afforded him not only the ‘Superannuation Lump Sum’ classi-

fication under the Public Sector Superannuation Act 1990 (PSS), but the additional classification as a “Dis-

ability Superannuation Benefit” (DSB) recipient, thereby conferring compensatory “superannuation lump 

sum” tax-free payments, as per the modification for disability found at s307-145 of the ITAA.11 

 

11. Whilst there is some variation depending on the scheme concerned, such invalidity reviews are a policy 

feature of all schemes under contention also, as can be seen in part at the Appendices to Annex B of this 

submission. As can be seen in Appendix 2 to Annex B, the contemporaneous definition of a ’Disability 

 
9 Please see the definitional test of a “pension”, as per Sub-Section 3(1) of the Occupational Superannuation Standards Act 1987, as 
repeated in the Regulations, as captured in part here. 
10 Without exception, CSC failed to classify invalidity/disability benefits as ‘superannuation lump sums’. Where applicable, CSC also 
failed to further classify an invalid with two complying doctors certificates as a ‘Disability Superannuation Benefit’ recipient. As such, 
CSC failed to apply the modification at ITAA s307-145 for all post 1 July 2007 recipients, or s307-150 for all recipients pre-1 July 2007. 
11 It is important to note here that the modification at ITAA s307-150 operates for all invalidity recipients with an invalidity benefit con-
ferred prior to 1 Jul 2007. 
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Superannuation Benefit’ (DSB) from the “Definitions” of the ITAA97 seemingly finds its definitional ori-

gins in not least that of the Commonwealth Superannuation Scheme Act 1976 (i.e., the definition of a Com-

monwealth Superannuation Scheme (CSS) recipient who is classified as Totally and Permanently Incapac-

itated is the same definition for a contemporary DSB recipient), where the intent of such provisions was for 

insurance/compensation purposes as seen at Annex B for DFRDB scheme recipients, as just one example. 

 

12. In addition to the detail provided to the Tribunal at Ref A., the Authors will attempt here to appraise the 

Senate Committee of how an injustice now emerges and prevails, where the definition of a “Pension” in the 

SISA, relating to Pre 20 Sep 2007 validity recipients; recipients who may or may not qualify for a “disability 

superannuation benefit”, does not comply with the rules of the sub-regulations of the Superannuation In-

dustry (Supervision) Regulations 1994 (SISR), pertaining to a “Pension” according to the respective SISR 

Regulation; specifically Sub-Reg:1.06(1A) and/or a “Lifetime Pension” as specified at s294-130 of the 

ITAA, and relevantly SISR 1.06(2). 

 

13. When properly referenced and read, which it was not, then Sub-Regulation 1.06(1A) is critically relevant to 

this case as it is consistent with the Tribunal / Court’s investigation and part-favourable judgement at Ref  

F., (i.e., that DSB benefits provided were distinct to that of normal invalidity, being superannuation lump 

sums that contain a tax-free compensatory element, pertaining to all post 20 Sep 2007 invalidity recipients). 

As will be expanded upon later, Sub-Reg 1.06(1A) clearly negates the definition at ITAR 995-1.01(1)(b)(i) 

& (b)(ii) as being a relevant consideration, as does the more relevant sections pertaining to defined benefit 

interests, because the explicit standard as set out in SISR1.06(1A) makes the preceding regulation, and the 

date specified, totally irrelevant. 

 

14. With the foregoing in mind, the Authors will attempt to present relevant excerpts from law that clearly 

illustrate that invalidity benefits originating from “defined benefit interests” are not “superannuation income 

stream benefits” as the Commissioner contends at Para 14 of Ref F, but instead, “superannuation lump sums” 

that the Commissioner agrees at Para 15 of Ref F, is the correct position to take if benefits conferred are not 

income streams.  

  

Treasury Laws Amendment (2022 Measures No. 4) Bill 2022 [Provisions]
Submission 4



RE: SCHEDULE 9 OF TREASURY LAWS AMENDMENT (2022 Measures No. 4) BILL 2022 

© Peter Thornton & Bradley Campbell – 6 Dec 2022 Page 7 of 44 

‘… being “broken by age and war” there must now be added for members and former members of the ADF the pro-

spect of encounter with how we as a Nation State have come to regulate and tax the bargain struck on enlistment.’ 

Justice Logan – AAT Douglas Case - March 2020 

 

SECTION 2 –HISTORICAL PERSPECTIVES & THE INCONVENIENT TRUTH 
 

15. By way of some background, Fig 1. below was provided by Author Peter Thornton to the 2017 Senate 

Inquiry investigating Veteran Suicide; modelling CSC data extracted from the Annual Reports to Parlia-

ment. It illustrates in part a long history of punitive reviews that were undertaken (lawfully) by the CSC, but 

where consequential benefit reductions/cancellations occurred for many recipients. 

 

 Historical Perspective That Provides Critical Context 

 

Figure 112 

16. Why is this chart important?  Because the projections below the zero line illustrate and reinforce that Mili-

tary (and Commonwealth) invalidity superannuation benefits are discrete statutory provisions that are dis-

parate to that of other vested non-reviewable life-time Retirement, Redundancy & Reversionary benefits.13 

 
12 This graph was originally produce for a comprehensive submission (Submission 335) to the Senate Inquiry in Veteran & Defence Per-
sonnel Suicide, found here: https://www.aph.gov.au/DocumentStore.ashx?id=f034eb66-b173-4b31-b6cf-02664af0541f&subId=461087  
13 The Applicant has data of such reviews all the way back into the early 1970s. However, for clarity, only a recent subset of the data is 
presented here, save the loss of graphical clarity. 
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17. As the Court found and concluded in Douglas, rules governing Military superannuation invalidity benefits 

make such benefits reviewable, and as such, these benefits in isolation can be suspended or cancelled at the 

sole discretion of CSC14. As such, invalidity benefits do not vest as they are not guaranteed for the life of a 

medically retired member. The Authors maintain that such benefits fail the definitional test of a “Pension”, 

as specified at s10 of the “Definitions” of the SISA.  

 

Figure 2 

18. If a superannuation benefit fails to be a ‘Pension’ as per s 10 of the SISA, as tested and deduced by the 

relevant SISR, then such benefits cease to be ‘superannuation income stream benefits’, and instead, should 

be classified and administered as ‘superannuation lump sum’ payments, and where applicable, should be 

further classified as a ‘Disability Superannuation Benefit’ that attracts further tax-free treatment as specified 

by technical modifications found at s 307-145, and where relevant, s 307-150 of the ITAA.  

 

19. The historical intent of these invalidity provisions makes perfect sense, because in absolute terms when 

properly assessed and conferred, then the tax-free invalidity benefits become “compensatory in nature”. Not 

surprisingly, draft amending legislation now held in abeyance before the Parliament would suggest that 

Treasury & Finance officials fail to understand the true historical nature of these tax-free provisions or the 

broader legislative framework in which they reside (i.e., to ostensibly negate “double dipping” in 

 
14 Para 133-134, Commissioner of Taxation v Douglas [2020] FCAFC 220 
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compensation provisions).  Indeed, Appendices to Annex B provide substance to such matters, where im-

portantly, Figure 1 of Appendix 2 provides a definition of a Totally & Permanently Incapacitated (TPI) CSS 

recipient; a definition that is almost word for word to that of the contemporaneous definition of a ‘Disability 

Superannuation Benefit’ recipient under the ITAA, and the Occupation Superannuation Standards Act 1987 

(OSSA) and relevant OSSA Regulations (OSSR) that preceded it. 

 

20. Given the multi-decades long intent and the compensatory nature of invalidity benefits, specifically – a 

‘Disability Superannuation Benefit’, then as can be seen in the Fig 215 above, the quantum in a tax-free 

superannuation lump sum payment starts high, but then reduces incrementally over longer periods of service 

rendered, tending towards zero as the recipient approaches his/her Compulsory Retiring Age (CRA). The 

underlying premise of such policy intent was to try and compensate an individual who is medically retired 

earlier in their working life16. It assumes that a TPIed individual so struck down early in their chosen pro-

fession then ceases to have the ability via normal employment earnings and/or career progression to build 

wealth and to save for their retirement, up until and including their CRA.  For abundant clarity, the ‘Tax-

Fee component’ of a ‘Superannuation Interest’ only manifests if the disabled recipient meets a specific con-

dition of release, within the broader envelop of the superannuation Invalidity Benefit framework (i.e., certi-

fied by 2 Doctors as unlikely to work in a vocation by way of training, education, or experience)17. 

 

21. In its current form, the draft legislation before Parliament is outrageous and unconscionable as it attempts 

to breach the rights of thousands of medically retired Veterans and Commonwealth Officers. It does so 

because it specifically targets them in isolation to the rest of the general community; the latter of whom 

maintain their decades long enduring rights and are not made subject to such regressive measures as pro-

posed. At the outset, the amending legislation explicitly places legislative handcuffs on all those Military 

and Commonwealth retirees who now legitimately seek lawful restitution on equitable grounds to those 

covered under the Douglas Case. Also, whilst verbal assurances have been given, what guarantees will pre-

vail as to the legal rights and benefits so determined and secured for all those covered by the Douglas Case 

(i.e., will the Government once again attempt in future to try and revert the superannuation lump sum benefit 

back into income stream and provide non-refundable tax-offsets as was originally proposed in the first draft 

of legislation?)  On balance, the proposed legislation clearly contemplates no ‘just terms’ in compensation 

for property so likely to be acquired for all individuals concerned. 18 

 
15 This graph reflects the Modification for Disability found at s 307-145 of SISA. The downward projection of the graph is supported by 
the before and after Payment Summaries of three (3) separate Veterans at Appendices to Annex A 
16 Justice Cole makes a similar observations about the compensatory nature of invalidity benefits in his review of DFRDB 
17  Please see Appendix 4 to Annex A for a graphical depiction of DSB provision within the broader invalidity envelop. 
18 It has been said that this could trigger a Constitutional claim for acquisition of property. The Tribunal is also encourage to read 

http://bit.ly/2nwOXk4  - ‘Why are Invalided Veterans Being Denied Due Process & Natural Justice?’,  by Author Mr. Bradley Camp-

bell, as it expands considerably on the continued ineptitude of the CSC and the consequential detriment suffered by Veterans, and by 
extension, all other affected invalidity recipients also. 
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22. Here in lies the criticality of the matter and the case that is now before the Tribunal, because the Commis-

sioner did not assess the merits of the Thornton’s case, or that of others also, because in correspondence to 

Thornton the Commissioner declared that other things were more important than the merits of Thornton’s 

case, and that of many others. In correspondence to Thornton, the Commissioner’s Contact Officer stated: 

 “… [Thornton’s case] may have broader implications as to the application of Commissioner of Taxa-

tion v Douglas [2020] FCAFC 220 into other superannuation schemes apart from Military Superan-

nuation Benefits Scheme and Defence Force Retirement and Death Benefits Scheme”. (Emphasis 

added).19 
 

23. The four (4) month delay in the Commissioner’s disputed determination of Thornton’s rightful Objection 

proved to be nothing more than a stalling tactic by the Commissioner and/or senior Treasury officials as 

they raced in parallel and against the clock to generate retrospective draft legislation that Government 

Ministers heralded in the last Parliament, and via exaggerated media releases, as a saving Private Ryan 

moment20.  

 

24. As history will attest, the tabling of the original draft legislation was abandoned when the responsible 

Ministers of the last Government were alerted by the Authors (specifically Mr. Campbell) that the sup-

posed detriment conjured up by the Commissioner and/or Treasury measured only in the low hundreds; 

certainly not the approximate 7,000 that was originally touted.  

 

25. The subsequent third attempt to reintroduce similar draft legislation under the present Government serves 

only to add insult to injury where Schedule 9 attempts to deny the rights and exclude all recipients and 

contributors not explicitly covered by the Douglas Ruling21. This toxic legislation has now proceeded even 

tough the case for 32,000 recipients is once again before a Judicial authority. Such intended legislation 

would constitute a breach in the Human Rights of not only the Mr Thornton, but approximately 32,000 

other invalid retirees, and that of all current contributors also. 

 

26. Armed with additional research found in Ref  B.,22 Mr. Thornton requested of the Commissioner an inter-

nal review / Alternate Dispute Resolution on the 19th of November 2021, and twice thereafter, but was de-

nied. Thornton was advised by the original contact officer that senior officers of the Commissioner had 

dictated to him that the only pathway for redress was via an Appeal to the AAT or Federal Court, as speci-

fied in the Commissioner’s decision letter, as per Ref C.  

 

 
19 This excerpt is from email correspondence between the Commissioner and the Author, dated 8 Oct 2021. 
20 Here’s one such media release:  https://www.minister.defence.gov.au/media-releases/2021-11-24/government-protecting-veter-
ans-interests-following-court-decision  
21 That is, the schemes of  DFRDB and MSBS 
22 T01-11 to T01-22 
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27. The Commissioner also denied Thornton’s application for “Test Case Funding”,  even though he was a 

recipient of a superannuation scheme not explicitly covered by the Douglas ruling. Thornton is a claimant 

with a significant contention at law, and a legitimate claim that is definitely in the public interest. By all 

accounts, the Commissioner has failed in his Model Litigant obligations! 

SECTION 3 – LEGAL CONTENTIONS CURRENTLY UNDER JUDICIAL REVIEW 

 

28. As per Ref B, the definition of a “Pension,” as per “Definitions” at s10 of the SISA, is provided at Fig 3.  

 

 

Figure 3 

29. The Government claims that the definition above is “inclusive” of all benefits conferred. With respect, and 

in deference to previous judgments, the Authors firmly disagree. Why?  Well, there are two reasons, as 

follows: 

 

 The First Reason: 

 

30. Unlike the underlying premise of the SISA, from the analysis and judgement handed down by his Honour - 

Justice Hill in Tubemakers of Australia Limited v Federal Commissioner of Taxation (1993)23, it appears 

from the outset that the context and construct that the definition of a “Pension” in the SISA is quite different 

as serves a very specific purpose as a conditional test in derivation.  

 

31. That definition’s purpose is clearly to conduct a conditional test upon which a Pension is then so defined 

as a superannuation benefit conferred that meets the specific standards as set out in the SISR. In the first 

instance, the prefatory of the definition explicitly excludes the “old age pension”, because such provision 

has its own constructs and should not be confused by the operation of the Definition within the SISA. Sec-

ondly, and more critically, the prefatory of the definition is clearly subjugated to the Regulations by the 

phase “IF the benefit is taken, under the regulations, to be a pension,”. This then redirects attention away 

from the Act and to the relevant SISR 1.06 where the conditional test is further amplified, as seen and read 

in part at Fig 4 below. 

 

 
23 As stated in his judgement found here, https://jade.io/article/152270 , Justice Hill was clearly operating without a specific definition 
of a pension for the specific Act he was dealing with.  His Honour also relied heavily upon the dictionary definitions cited. The Mac-
quarie Dictionary in particular stated:  "1. a fixed periodical payment made in consideration of past services, injury or loss sustained, 
merit, poverty etc. 2. an allowance or annuity" [Emphasis added]. The critical point here is that invalidity benefits provisioned by the 
Commonwealth are not necessarily fixed, because the Rules of all funds under contention permit invalidity benefits to be varied, sus-
pended or cancelled. 
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Figure 424 

32. Once read, it follows from Fig.4., that SISR 1.06(9A)., as shown at Fig 5, illustrates that at the outset the 

rules of all relevant schemes do not “ensure that payment of a pension is made at least annually”. Also, 

whilst an excerpt in not shown, SISR1.06(A)(2)(c) & SISR1.06(A)(3)(b) & (c) also fail the standard25. Why? 

Because irrespective of the scheme concerned, invalidity / disability benefits are reviewable (i.e., they can 

be varied, suspended, or cancelled at the sole discretion of the CSC). The Court accepted this critical inter-

pretation and the overall position for all Respondents at Para 111 of Ref F. 

 

 

Figure 526 

33. In addition, the Tribunal / Court were not seemingly alerted to Sub Regulation 1.06(1A), which explicitly 

defines the very standards upon which a pension must be met, if the benefit commenced before 20 Sep 2007, 

as can be seen at Fig. 6. 

 

 
24 https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol reg/sir1994582/s1.06.html  
25 http://classic.austlii.edu.au/au/legis/cth/consol reg/sir1994582/s1.06a.html  
26 ibid 
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Figure 627 

34. Critically, SISR Sub-Regulation (1A)(a) then further directs one’s attention to other various sub-regulations; 

SISR Sub-Regulation 1.06 (2) being of specific interest, both now and in the next section, as read at Figure 

7.  

 

Figure 728 

 
27 ibid 
28 ibid 
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35. As seen at Fig. 7.,  SISR 1.06(2)(a) reinforces Thornton’s Objection from the very outset, and in line with 

the Court’s judgement at Para 125 of Ref. F., that the parameters that define a pre-20 Sep 2007 pension are 

again NOT MET in the first instance (i.e. because it “must ensure” that the pension is paid “at least annu-

ally”), with the additional failure at Sub-Reg (2)(b), simply because the rules don’t permit an invalidity 

benefit to be “fixed” (i.e., because of a variation, suspension or cancellation of the benefit (e.g., a suspension 

and/or cancellation incurred because an invalidity recipient might not comply with a CSC directive). At face 

value, the sub-regulations of (4), (6), (7) and (8) all appear to fail also. 

 

36. With the foregoing in mind, the Authors maintain that the Commissioner’s argument supporting their non-

approval of Thornton’s Objection, and by extension the contention of many others; (i.e., in attempting to 

leverage Mr. Burn’s case that the PSS invalidity benefit did not “cease” prior to, and then “recommence” 

sometime after, 20 Sep 2007) is unfounded and irrelevant, because as the foregoing clearly demonstrates, 

as per the rightful judgement handed down for Douglas and Walker, the benefit payment also fails the stand-

ard specified at law for a benefit payable before the 20 Sep 2007. 

 

37. The Commissioner purports that the legislative intent was always to treat these benefits as Superannuation 

Income streams. This is not in-line with the construct of the Regulations at the time the SIS Act was drafted, 

or the OSSR that preceded. At the time of construct and initial passing of the SISA, the SISR contained very 

similar tests on the definition of a pension. If the original intent of the legislation was for a pension to be the 

ordinary meaning of the word, then why were regulations drafted with very explicit requirements/exclusions 

as to what could be considered a pension for the purposes of the SISA? Again, stringent testing requirements 

also appeared in the OSSR.29 

 
 The Second Reason: 

 

38. Further to Ref A. & B., the Schemes in question at the time (i.e., DFRDB & MSBS), are “Defined Benefit 

Schemes” (as are the 1922, DFRDB, CSS, PSS etc) that under normal circumstances confer standard “De-

fined Benefit Interests” in the form of  “Defined Benefit Income”, and commutations where permissible, for 

Retirement, Redundancy and Reversionary phase beneficiaries.  As can be seen at Figure 8., SISR1.03AA(1) 

substantiates this assertion. 

 

 
29 Reg 3F Occupational Superannuation Standards Regulations 1987, Meaning of pension—subsection 3(1) of the Act 
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Figure 830 

 

39. However, and critically, as seen at the bottom of Fig 8., Reg 1.03AA(2)., and s291-175(2) of the ITTA as 

seen at Fig 9., it clearly shows in both cases that ‘death’ and ‘disability’ are explicitly excluded. Similarly, 

the Occupation Superannuation Standards Regulations 1987 states that “Vesting Standards” do not apply 

for benefits that are for ‘death or disability’31. This again makes perfect sense, because as Wikipedia puts it: 

 

 “In law, vesting is the point in time when the rights and interests arising from legal ownership of a property 

is acquired by some person. Vesting creates an immediately secured right of present or future deployment. 

One has a vested right to an asset that cannot be taken away by any third party, even though one may not 

yet possess the asset.”32 

   

 
30 https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol reg/sir1994582/s1.03aa.html  
31 Please see Reg 8(1A) of the Occupation Superannuation Standards Regulations 1987 
32 https://en.wikipedia.org/wiki/Vesting  
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Figure 933 

 

40. Therefore, the Authors firmly maintain with authority that by way of its construct, the definition of a “Pen-

sion” in the SISA is not satisfied by reference to the relevant sections and regulations of the ITAA and SISR 

respectively. 

 

41. Again, as read in both Figures 8 & 9., SISR1.03AA(2) and ITAA s291-175(2) (specifically s 291-175(2)(a)) 

provide absolute clarity that a “superannuation interest” is not a “defined benefit interest” if the benefit 

provisioned is for invalidity / DSB. The parameters of a DSB are further defined in the ‘Definitions’ at ITAA 

s995-1, as seen below at Figure 10. 

 

Figure 1034 

 
33 Income Tax Assessment Act 1997, s291-175, Vol 6, pg. 423 
34 Ibid, pg. 610 
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42. A question naturally arises from the references cited in Para 41, and that is, are the “benefits defined” for a 

superannuation invalidity benefit / DSB, as established by various CSC Fund rules: 

  a. “defined benefit income,” in the form of a “Superannuation Income Stream Benefit” that is paid 

from a Capped Defined Benefit Income Stream,” as defined at ITAA s303-2(2), as seen below at Figure 11; 

or 

b. A “superannuation lump sum” benefit? 

 

Figure 1135 

43. The Authors contend that the correct answer to the first part of this question appears in Figure 12., where 

s294-125 and s294-130(1) of ITAA provide perfect clarity that “Defined Benefit Income” only exists where 

a “Superannuation Income Stream Benefit” is paid from a “Capped Defined Benefit Income Stream”.  

44. With the relevent 1922, DFRB, DFRDB, CSS, PSS, MSBS, PSSap and ADFcover Payment Summaries as 

a backdrop36, the answer is amplified and qualified by reference to the “Items” specified within the Table at 

ITAA s294-130(1), as per Fig 12.  

 
35 Ibid pg. 581 
36 Specifically, the categorisation of the current benefit as a “Capped Defined Benefit Superannuation Income Stream”, seen at the top 
of the relevant summaries at ST12 > ST16. 
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Figure 12 – Modified from source37 

45. As read, the table at ITAA s294-130, clearly negates, with respect to underfunded Commonwealth “public 

sector” superannuaton schemes, the notion that an invaldity benefit is a “superannuation income stream”, 

derived principally from a “capped defined benefit income stream”, because the governing rules pertaining 

to all CSC Funds do not guarantee that invalidity benefits will be “Lifetime”, “Life Expectancy”, or “Market 

Linked” pensions for the lifetime of the recipients concerned, because once again, invaldity benefits do not 

vest because they can be subject to review that can suspend or cancel a benefit payable. 

46. In addtion, and as read and interpreted conversely to that at Figures 13 & 14., (i.e. ITAA s307-65 & s307-

70),  if a “superannuation benefit” is not a “superannuation income stream benefit” then it must logically 

resolve down to, as the Commissioner rightly states at Para. 15 of Ref  C.,  a “superannuation lump sum”. 

 
37 ITAA 1997 pg. 489-490 stitched together 
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Figure 1338 

 

Figure 1439 

47. Therefore, by logical deduction, an invaldity benefit can not be a “superannuation income stream benefit”, 

as would normally be the case of a “capped defined superannuation income stream” for the purposes of 

supporting a normal retirement, redundancy or reversionary phase defined benefit; but instead, it is a benefit 

that should clearly be a “superannuation lump sum”, provided under the rules of the relevent CSC scheme, 

where lump sums payable should be properly classified and taxed, and where applicable, adjusted for tax-

free purposes in accordance with the modification for disability at ITAA s307-145, as seen at Figure 15, or 

alternatively, at ITAA s307-150 (not shown) for those with a pre 1 July 2007 invalidity entitlement. 

 
38 Ibid., pg. 609 
39 Ibid., pg. 610 
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Figure 1540 

CONCLUSION  

 

48. In the spirit of Lord Denning, this submission seeks the Senate Committtee’s immediate intercession and 

action to disallow Schedule 9 of TREASURY LAWS AMENDMENT (2022 Measures No. 4) BILL 2022, 

and to refer the conduct of responsible ministers and various functionaries to appropriate displicnary 

authorities, including that of CSC, who with explicit Ministerial direction, ignored the Court’s ruling. 41  

49. Contrary to the Government’s smoke and mirrors, this legislation is not beneficial as claimed. For the 

majority, it serves to not only undermine Judicial processes in the pursuite of equity, but it covers up what 

arguably is one of Australia’s largest errors in public administration by the CSC and ATO. 

50. This submission seeks an equitable remedy for justice through Judicial processes currently in train, not only 

for the benefit of the Authors, but for ~32,000 pre and post 20 Sep 2007 invalidity recipients also.  That 

remedy would then ensure that benefits conferred by CSC are classified and taxed equitably and correctly 

inline with Parliaments long-held intent and the Court’s rightful and favourable judgement pertaining to the 

lump sum tax treatments afforded under Douglas; treatments that should have been afforded (but have not) 

 
40 Ibid., pg. 620 
41 Please see Annex F of this submission for examples of CSC issuing “false certificate(s)” to affected Douglas recipients. 
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to all post-20 Sep 2007 invalidity recipients42, and particularly so, those who are (or should be) classified as 

DSB recipients.  

51. The foregoing analysis clearly demonstrates that there is no anomoly at law stemming from changes in 2007 

or a “loophole that is being exploited by Veterans”, as one former DVA Minister had so offensively stated 

back in 2018. The analysis above clearly amplifies the Parliament’s original policy intent that existed long 

before; an intent that defines the treatment and classification of a superannuation invaldity benefit in multiple 

ways (i.e. both for contemporary accumulation phased accounts and/or the long-standing unfunded public 

sector defined benefit superannuation scheme accounts). Once properly classified, a DSB recipient residing 

within the broad invaldity envelop should be furnished with a tax-free benefit in accordance with the 

modification at ITAA s307-145 or s307-150, where applicable. 

52. Contrary to the assertions made by the Government and its functionaries, the contentions put forward by the 

Authors and many others are well supported by Authority. It clearly establishes that the classification of 

invalidity benefits conferred by CSC and its predcessors has been in error since at least the 1970s, and 

therefore, the classification and tax assessments for all invalidity retirees are are not lawful and are in error.  

 Yours sincerely 

Peter Thornton & Bradley Campbell 

About the Authors  
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42 The Commissioner and CSC are failing in their fiduciary duty by not informing all post-20 Sep 2007 CSS, PSS, PSSap and ADF Cover 
invalidity recipients that because of Douglas, their benefits have not been correctly classified as Superannuation Lump Sums and taxed 
accordingly. 
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APPENDIX 1 TO ANNEX A 
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APPENDIX 2 TO ANNEX A 
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APPENDIX 3 TO ANNEX A 
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APPENDIX 4 TO ANNEX A 
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APPENDIX 2 TO ANNEX B 

COMMONWEALTH SUPERANNUATION SCHEME ACT 1976 

 

Figure 1 - Source: Modified from Commonwealth Superannuation Scheme Act – 1976, s 54B., Pg 78-7943 

 

 

Figure 2 - Source: Explanatory Memorandum, Commonwealth Superannuation Scheme Act – 1976, Para 43., Pg 23 

  

 
43 The wording of Figure 1 resonates almost exactly with the contemporaneous definition of a ‘Disability Superannuation Benefit’, as 
defined in the ‘Definitions’ at ITAA s995-1, as can be seen and read at Figure 8 of this submission. 
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APPENDIX 1 TO ANNEX C 

COMMONWEALTH / MILITARY INVALIDITY RECIPIENT NUMBERS 

Annual Reports to Parliament, dated and valid up until the 30 June of each year, provides a close approximation 

to the split of Pre & Post-the 20 Sep 2007 recipients.  

The data is as follows: 

Pre-20 Sep 2007 

 

? = No invalidity data was explicitly reported for the 1922 scheme in the 2006-2007 report. However, in a note 

under Table 22 – Pensions Summary the annual report for 2007-2008 stated that 1922 invalidity recipients were 

included in the CSS data sets. 

 

Post-20 Sep 2007 
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APPENDIX 1 TO ANNEX D 

 

 

 

Source: PSS Annual Report to Members – 30 Jun 1995 
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EXAMPLE OF EMAIL CORRESPONDENCE SENT TO PARLIAMENTARIANS 

 

 

From: Peter Thornton on behalf of Peter Thornton <peterthornton@grapevine.net.au> 
Sent: Thursday, 1 September 2022 4:49 AM 
To: Senator.McKenzie@aph.gov.au; Senator.McKim@aph.gov.au;  

Senator.McLachlan@aph.gov.au; Senator.Mirabella@aph.gov.au;  
Senator.Molan@aph.gov.au; Senator.ONeill@aph.gov.au;  
Senator.OSullivan@aph.gov.au; Senator.Paterson@aph.gov.au;  
Senator.Payman@aph.gov.au; Senator.Payne@aph.gov.au;  
Senator.Polley@aph.gov.au; Senator.Pratt@aph.gov.au; Senator.Price@aph.gov.au;  
Senator.Rennick@aph.gov.au; Senator.Reynolds@aph.gov.au;  
Senator.Rice@aph.gov.au; Senator.Roberts@aph.gov.au; Senator.Scarr@aph.gov.au;  
Senator.Sheldon@aph.gov.au; Senator.Shoebridge@aph.gov.au;  
Senator.Smith@aph.gov.au; Senator.Smith@aph.gov.au; Senator.Sterle@aph.gov.au;  
Senator.Stewart@aph.gov.au; Senator.Thorpe@aph.gov.au;  
Senator.Tyrrell@aph.gov.au; Senator.Urquhart@aph.gov.au;  
Senator.Van@aph.gov.au; Senator.Walsh@aph.gov.au; Senator.Waters@aph.gov.au;  
Senator.Watt@aph.gov.au; Senator.Whish-Wilson@aph.gov.au;  
Senator.White@aph.gov.au; Senator.Wong@aph.gov.au 

Cc: national.president@rsl.org.au; President - TPI Federation; 'Ian Lindgren';  
members@cpsu.org.au; John Pauley; bradley campbell; bienk@grapevine.com.au; Mark 

Schroffel -AVN; 'Michael von Berg' 

Subject: IMMEDIATE: A Breach of Human Rights for 30,000 Medically Retired Military &  
Commonwealth Officers is Imminent 

Attachments: The Douglas Court Case - An Enduring Legal Case Demanding Fairness and Equity  
For All Medically Retired Veterans and Commonwealth Officers - 25 August  
2022.pdf; DSB Payment Summaries - Illustrating Compensatory Nature of DSB - 6 Aug 

2022.pdf 

Importance: High 
Dear Parliamentarians,  

  

We would humbly request once again that addressees please read the commentary in the email below and its attachments 

(as attached), and particularly so, when considering that a breach in the Human Rights of approximately 30,000* medically 

retired Veterans and Commonwealth Officers is imminent. We would also draw your attention to an Editorial on Australian 

Veteran News that has just been released also:  

 https://www.australianveterannews.com/post/retrospective-legislation-set-to-revoke-access-to-administrativejustice  

  

The Government’s draft legislation (‘Treasury Laws Amendment (Measures for a later sitting) Bill 2022: Taxation of mili-

tary superannuation benefits’) or its equivalent to be tabled as early as next week, raises for equal and serious concern “Ar-

ticle 26 of the ‘International Covenant on Civil and Political Rights (ICESCR),’ which protects the right to equality and 

non-discrimination in law in any field regulated and protected by public authorities, including the provision of pension enti-

tlements.” (Professor Gillian Triggs – In a letter to the Mr. Peter Thornton and Mr. Bert Hoebee regarding differential pen-

sion indexation, dated 24 February 2015)  

  

The Government’s proposed legislation is considered equally untenable regarding, not least:   
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• Article 2(2), of the ICESCR. which concerns the right to equality and non-discrimination; including the right to ade-

quate food, clothing, housing and to the continuous improvement of living conditions and pension benefits to as-

sist persons to meet an adequate standard of living;  

• Article 7:  the right to just and favourable conditions of work, which includes the right to equal remuneration that 

extends to pension benefits; and   

• Article 2(2)(h) of the ‘International Labor Organization’s (ILO) Covenant C037 – Invalidity Insurance (Industry, 

etc.) - 1933,’ which confers a right for retired (invalid) public officials to be afforded the same invalidity provisions 

consistent with national laws and regulations.  

  

Given the totality of these very serious concerns, then we once again ask that every Member and Senator of the 47th Par-

liament to petition the Government to:  

  

1. Immediately cease tabling the regressive and punitive draft legislation,  

  

2. Apply a 10% tax-offset to the ‘untaxed element’ of the ‘Taxable Component’ of a ‘Disability Superannuation Bene-

fit (DSB)’, for all 60+yr DSB recipients, both now and in perpetuity, thereby eliminating the small number of identi-

fied recipients suffering a current detriment, as a consequence of the Douglas decision, and to facilitate and ne-

gate any other prospective or unforeseen future detriment(s), and   

  

3. Do the honourable thing and accept that a major error in public administration has occurred and accept the finan-

cial liability that is associated with it. In doing so, the Government should instruct the ATO to immediately with-

draw from current litigation, acquiesce to Mr. Thornton’s rightful request for remediation, and to have CSC and 

ATO immediately facilitate and administer the lawful restitution of DSB invalidity benefits for not only Thornton, 

but for all 30,000* medically retired officers, consistent with the law.  

  

These medically retired Veterans and Commonwealth Officers have in the main been invalided in the service of their coun-

try, but for whom now in the shadow of the Douglas Case have not been afforded equity and a “fair go” under the law.   

  

To comply within its International Human Rights and International Labor Organisation obligations, then Veterans and Com-

monwealth Officers should be treated with dignity and equally, regardless of the nature of service or the period upon 

which such service was rendered. Indeed, as a case in point, former AusAid Commonwealth Officer and CSS invalidity re-

tiree, Mr. David Savage, was deployed with the ADF and maimed in 2012 by a roadside bomb in Afghanistan (please see 

here: https://youtu.be/vbS4Wx4eXA8). Yet David and 30,000 others are not afforded the same compensatory tax-free ele-

ment available under Douglas and/or other state based public sector and civilian sector superannuation.  

  

Regardless of the type of service rendered, David Savage and everybody else in receipt of an invalidity benefit that is sup-

ported by two (2) doctor’s certificates, certifying that they are incapable of working, is because they are formally classified 

as being Totally and Permanently Incapacitated. Regardless of the nature of service rendered, invalidity (DSB) retirees are 

all reduced to the same common denominator. Regardless of the nature of service rendered, invalidity (DSB) retirees are 

all reduced to the same common denominator, yet the Government intends to solely denigrate certain retirees through 

punitive and regressive legislation.  

  

For further information, please don’t hesitate to contact either of the points of contact below, or as an alternative, the 

National President of the RSL (MAJGEN Aziz “Greg” Melick), Federal President of the TPI Federation (Ms. Patricia “Pat” 

McCabe), or Vice President of the Peacekeepers Association (Mr. Ian Lindgren).   

  

We look forward to your earliest considered response and/or corrective actions please.  
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Yours faithfully  

  

Peter Thornton  

Independent Researcher/Commentator and Affected PSS Member/Litigant   

  

Bradley Campbell  

Veteran Advocate – Veteran Clawback  

  

  

*  To substantiate the number of 30,000 retirees, then analysis of demographic data contained in the Annual Reports to 

Parliament, as a close approximation to the date stated in law, being the 20 Sep 2007, is as follows:  

   

Pre-20 Sep 2007  
   

  
  

Post-20 Sep 2007  
   

 
   

ADF Cover data is ‘Class A’ invalidity benefit only.   

   

 

 

 

From: Peter Thornton On Behalf Of Peter Thornton  

Sent: Thursday, 25 August 2022 10:13 AM  
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To: Senator.McKenzie@aph.gov.au; Senator.McKim@aph.gov.au; Senator.McLachlan@aph.gov.au;  

Senator.Mirabella@aph.gov.au; Senator.Molan@aph.gov.au; Senator.ONeill@aph.gov.au;  

Senator.OSullivan@aph.gov.au; Senator.Paterson@aph.gov.au; Senator.Payman@aph.gov.au;  

Senator.Payne@aph.gov.au; Senator.Polley@aph.gov.au; Senator.Pratt@aph.gov.au; Senator.Price@aph.gov.au;  

Senator.Rennick@aph.gov.au; Senator.Reynolds@aph.gov.au; Senator.Rice@aph.gov.au;  

Senator.Roberts@aph.gov.au; Senator.Scarr@aph.gov.au; Senator.Sheldon@aph.gov.au;  

Senator.Shoebridge@aph.gov.au; Senator.Smith@aph.gov.au; Senator.Smith@aph.gov.au;  

Senator.Sterle@aph.gov.au; Senator.Stewart@aph.gov.au; Senator.Thorpe@aph.gov.au;  

Senator.Tyrrell@aph.gov.au; Senator.Urquhart@aph.gov.au; Senator.Van@aph.gov.au; Senator.Walsh@aph.gov.au;  

Senator.Waters@aph.gov.au; Senator.Watt@aph.gov.au; Senator.Whish-Wilson@aph.gov.au;  

Senator.White@aph.gov.au; Senator.Wong@aph.gov.au  

Cc: national.president@rsl.org.au; President - TPI Federation <president@tpifed.org.au>; 'Ian Lindgren'  

<ian.lindgren@peacekeepers.asn.au>; members@cpsu.org.au; John Pauley <john.pauley00@gmail.com>; bradley camp-

bell <bradcampbell76@gmail.com>; bienk@grapevine.com.au  

Subject: IMMEDIATE: The Rights Of Medically Retired Military & Commonwealth Officers Are In Legal Jeopardy  

  

Dear Senators,  

  

By way of introduction, my name is Peter Thornton, and I am a long-time independent researcher and commentator on 

matters surrounding Military & Commonwealth superannuation and Veterans compensation matters also.  

  

The reason I am writing is that there is an immediate and dire situation developing, where on the 25th of July, the Govern-

ment released re-treaded draft legislation that attempts to potentially stymie not only an Appeal currently before the AAT 

(Thornton vs Commissioner of Taxation, 2021 – 9795), but more importantly, an egregious attempt to outrightly negate 

the rights of approximately 30,000 other medically retired Veterans and Commonwealth officers; invalid retirees who are 

largely oblivious to what is transpiring. Had they known, then these retirees would no doubt seek the same rightful restitu-

tion of their invalidity superannuation benefits also.   

  

We understand the Government intends to table this bad law on or about the first day of the parliament’s return, being 5 

September 2022.   

  

For decades, invalidity benefits had and continue to be administered in error by the Commonwealth Superannuation  

Corporation and the Australian Tax Office, as a Full Bench of the Federal Court adjudicated and concluded recently:  

‘Commissioner Taxation vs Douglas [2020] FCAFC 2020 – Case 89089’. Now, the Government and its bureaucratic ena-

blers are trying to cover up that error to negate the financial liability that is associated with it.  

  

The offensive draft legislation (‘Treasury Laws Amendment (Measures for a later sitting) Bill 2022: Taxation of military 

superannuation benefits’) is highly deceptive and attempts to legislatively handcuff and throw a net over approximately 

26,600 pre-20 September 2007 military and Commonwealth Officer invalidity recipients (i.e., schemes DFRDB, MSBS, CSS 

and PSS), and approximately 4,500 post-20 September 2007 similarly retired Commonwealth Officers also (i.e., CSS & PSS). 
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This legislation will discriminate against former employees, whose former employer was the insurer, whilst the rest of the 

community will rightly continue to receive unabated their TDP insurance equivalent.  

  

Attached is a 3-page editorial that gives rise to the true nature of what has transpired. There is an accompanying docu-

ment that graphically illustrates, using three (3) different sets of payment summaries of 3 Veterans who rendered different 

periods of service, how the benefit received is supposed to work. The graph in this document demonstrates the “compen-

satory nature” of ‘Disability Superannuation Benefits’ at work in the real world. Contrary to Government assertions, the 

Parliament’s original intent and lawful provision confers a tax-free element that is directly proportional to the service ren-

dered of each invalid retiree concerned (i.e., a higher tax-free element that manifests for a shorter period of service, that 

then incrementally reduces as the service of others approaches the ‘Compulsory Retiring Age’ (CRA) of the scheme con-

cerned.  

  

The Government’s unfounded defence that it was “not the policy intent” is obtuse and irrelevant. The law itself has no 

explicit exclusion and the legislative framework in which invalidity provisions exist gives clear rise to what the Parliament’s 

original intent was. Indeed, how does the policy of superannuation offsetting, set against other compensation provisions 

(e.g.. SRCA, DRCA, MRCA), exist if the original intent of invalidity superannuation was not meant to be compensatory in 

nature? It is clear from the black letter of the law that there is no anomaly at law or a “loop-hole being exploited” by Vet-

erans. The intent of the provisions is crystal clear and replete across the fabric of the legislative framework.  

  

The Government has submitted to key executives of various Ex-Service Organisations that Douglas has caused 2nd and 3rd 

order problems with family law, family tax benefits and the like. Whilst acknowledged, that position is not the fault of inva-

lidity retirees of any class, but that of the Commonwealth. It is not a proper reason to depart from the operation of various 

Acts, for which the Judicial Power has already clearly revealed has not been properly followed.  

  

Given these very serious concerns, I/we have requested the Government to:  

  

1. Immediately withdraw the regressive and punitive legislation,  

  

2. Apply the 10% tax-offset to the ‘untaxed element’ of the ‘Taxable Component’ of a DSB for all 60+yr DSB recipi-

ents, both now and in perpetuity, thereby eliminating the already small identified detriment and to negate any 

prospective or unforeseen future detriment, and   

  

3. Do the honourable thing, instruct the ATO to immediately withdraw from current AAT litigation, acquiesce to 

Thornton’s rightful request, and have CSC and ATO immediately facilitate and administer the  lawful restitution 

of the DSB invalidity benefit for not only Thornton, but for all 30,000 medically retired officers who have been 

invalided in the service of their country, but for whom the Douglas decision has not been equitably applied, 

both for Veterans and Commonwealth Officers regardless of the nature of service or the period upon which 

such service was rendered.  

  

Minister Keogh MP and/or Assistant Minister Jones MP have failed to respond.  

  

Lord Denning of the Privy Council once said  … “If the law should be in danger of doing injustice, then equity should be 

called in to remedy it.” We trust every Member and Senator of the 47th Parliament will not allow such injustice to manifest, 

ultimately breaching the rights and equity of 30,000 former employees, all because the Government and its bureaucratic 

enablers want to cover up a massive error in public administration, and the financial liability that is associated with it.  
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With the foregoing in mind, I would encourage addressees to read the attached documents and to call either Mr. Bradley 

Campbell and/or myself as we would be happy to discuss this matter in greater detail.   

  

Yours faithfully  

  

Peter Thornton  

  

  

Brad Campbell  
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ANNEX F 
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PAGE 1 TO APPENDIX 1 OF ANNEX F 

 

EXAMPLE OF FALSE CERTIFICATE & NON-COMPLIANCE OF THE LAW BY CSC 
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