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Dear Attorney:General

%F‘dfﬁed-énd Servile Marriage Discussion Paper
Thank you for the invitation to prowde comments o the discussion papsron Forced
and Servile Marriage.

About National Legal Aid and Legal Aid Commissions

National Legal Aid {NLA) represents the Directors of each of the eight State and
Territory Légal Aid Commissions, The Legal Aid Comunissions (Comniissions) are
independent statutoty authorities establishéd under respactive state or territory
ehabling Iagsslatlan The Commissions are funded by federal and state or territory
governments to provide legat assistance to dlsadvantaged people. in the areas of
-famﬂy law,: child-protection, family violence, immigraition and crimmal law. Tcgether
they are the fargest legal practice for these areas of law,

The experience ‘of family violence s common in our client base, and the.
Commissions each provide legal represeniataon advice, information, education: and

referral services mcfuc{ing to non-legal. support: services, on 4 daily basis to many

CALD clients who expenance Tamily violence. -

NLA made | sabmxssmn {6 the recent review of famlly violence laws and lagal
frameworks by the Ausiralian Law Reform Commission ( (ALRC) anid the New South
Wales Law Reform Commission {NSWLRG} That submission is referred to in these
comments and a copy -of the submission which is dated 15'July 2010 I8 enclosad for
your‘gase of reference.
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Are additional legislative and non legislative measures needed to provide:

(&) Adeguate detsrrence agamst the: practice of faroed and servile inarriage,
and

Response to Options for Reform

In considering the ‘response. to the discussion paper NLA found the distinction
‘between for¢ed and servile and arranged mamages as described in“paragraph 6 of
the discussion paper, 1o be very challenging. From NLA axperience, although i
-prmcipie, spouses may have the- right to refuse the marriage ‘arrangement, there is
often considerable pressure placed on them, particularly young women, to enter irto
the- marriage.. Whether or not this ‘pressire’ could be considered to fall within the
definition of forced marriage highlights the need for careful and: considered drafting of
the definition in any new or expanded legistation,

CASE Stupy .
Victoria Legal Aid (VLA) recently ass:sted a 16 year-.old girl- She was having issuas’

wilh her-tamily who were planning 1o retirn to. Pakistah. She was:worriad that if she’
went back io Pakistan with her Temily that she. would be forceaf fo. enter into an’
-arranged mamage agamst her will. VLA arrangad mediation befwesn. the girl and her
parents to try to overcome some of the animosity that existed and to try and rebuild
the family unit.  This was nof entirely successful, but her parents eVentuafly agreed
not to force the girt into marriagé and-agreed thet she would be welcorie to retum to

the home at any lime. Unfortunately, whenever she did retumn fo the home her
‘mother and brother {her father had retumned to Paldstan) made things so difficult for
her by caﬁmg her names, tei!mg her she had shamed the famrly and that she-wasn't
welcome, that she really did-not want to visit. She parsmlad as: she was worried
about her younger sister :

‘She felt very fsofated and sought the hefp of many dffferent senices: bacause sha-.
needed the comfort she: got-from having a lot of people arcund her: The. Deparfment*
of. Human Semces (DH3) saw her as sameone who was r:ymg fo mampu!ate the-
Ch:!d Proteciron Umf at DHS and Centre!mk and ass.fsted ths gm' to gst an
unreasonable 1o live at home” allowanice 16 help suppan‘ her to move out of the
fﬂmify home. The rest of the fam:!y returned to Pakistan and the. oirl, an Austraﬁan
 gitizen, remained.i m Victoria with a range of support services.in p!ace ’

Although reference is made 10 the influence ‘of famlly in the making and the
maintenance of marriage arrangements; the' power of cultural or rellguous traditions
and CALD eommiunity expectations in relataon to marriage: and-family relationships
requires consideration. In particular, the consequences of refusal to. many or leaving
a marriage can result in isolation, community -ostracism, pressure from community
and religious leaders, threats and harassment fron ottier community members: itis
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also. common for communities to prefer to deal with their issues within the
comunity, an-aftitude which ﬂ}ﬁh’ef'iSdlé\iéS’-'wdméﬁf’iﬁﬁthés’é.éiféun‘istahéesg

In addztion from- expenence in CALD: commumtlas with a patriarchai structure-it s
the fathers rather than the families of both spouses that play a dommant role in the
marriage arrangements In these communities the ‘heads of both familieg’, usua!iy
the fathiers or oldest mals meimber, agreé:on the: grounds for misiriage which tan be
their ‘réspective social and economic status,. persanal linkages and friendships,
shared past experierices, and so forth. Often the- mothers in both families’ are not
informed when the arrangements are being made and, in particular, the. glri 8§ moiher‘
s unaware until her counterpart from the male's famxly comes to her indarecﬂy The
mother of the girl is then assigned the duty of informing the daughter: of the father's
commitmart to the mardage and enstring her acceptance of the arrangement,
Cuiturally it is often a taboo for a father to discuss marriage issues with his daughter
because it involves & exual relatlonshlp The ‘mother can be: at-rigk of famsiy
violence if the daughter refuses to agree to the marriage. The dynamics of this
situation are complex and both thie mother and the daughter can be puf at risk,
may be necessary to-consider including, in appropridte cirgumstances, the pfotectuon
of the mothers of the girls in the-options for protection orders that providé protettion
from forced and servile. marriages.

There is very little mforma_tmn_ about the extent of -forced and servile marriage as
defined in the: discussion paper, in. Australia. The Commissiotis: had difficulty
identifying case studies which fell within the. limited defmstuon used in the discussion
- paper, butdre aware of many circumstances in wh;ch assistance has been proviﬁed (
(% chantﬁ for Iegai pmblems which have arisen prlor to, and fottowing, an arranged
mamage particularly in the areas of family violenge, fam:!y law, child protectson ancl _
lmmlgrat!on

Therg is afso @ fieed to consider protection for persons who are in defacto
relationships. The, paper does not consider the difference between the legislative
.~ requirements for civil marriage in. Australia-and the cultural attitudes or requirements
in respect of religious marriage in some GALD communities. There are people who
sonsider themselves to beé married having entered into a religious. marriage in
Australia, but are in reality living in a defacto relationship because. fhieir marriage
doesn’t meet the requirements for a eivil marsiage -in Australia. In addition, some
Legat Aid Commission ciients have'experienced a history of family violence, threats
and intimidation: which continue despite their civil divorges under Australian law. “in
their .commuriities, frof ‘2 religious perspective, the marriage continues until .a
rehgrous dlvarce (which may nct be avaitable) is obtairied:

CASE STUDY EXAMPLE_(.GENER!C)E )

An arrangement Is made for the marriage of X fo-Y. X is- told that she may not
contintie to participate in social life beyond the family hiome (such as go-to school)
unless she agrées to the marrage. Following g religious ceremony: X moves in with
Y and his famr!y There follows recurrent violence- perpetrated upon her by Y and his
other famiiy members. After leaving the: relahonsmp X recewes ongoing. threats and.
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physical violence from Y and other members of his family and she continues to fear
for tier life. X is Unable- (o obtait -a réligious. divorce and is ‘efcowraged by a
_f;ommumfy leader wio intervenes to return to her hushand and his famlly end be &
good wife, She- continues fo he considered by the commumry as formally marriad to:
v ,

Thers is a great need to provide ongeing legal education in the areas of fanily law,
child protection and family violence: and ensure cooperation fiom’ religious and
cultural leaders of these comunities. There is alsoa great need 1o provide support:
services for wctims as wall as: adequate safe and secure’ hous;ng arrangements..

Leglsfatran - Criminal measures
it has been suggested that the creation of speolﬂc criminal offences would:

‘be consistent with the Supplementary Gcnventfon in relation to servile
marriage;

s fulfit Australia’s treaty- obligations to take effectwe and approprtate measures
-against forced marriage;

s ‘havé a deterrent effect. That is, it would raise community awarenéss of the
seriousness of this issue and would send a clear message that thig type of
conduct is prohibited i in Australia; and

e wouid -encourage victims' to spaak out- and educate ‘authorities about the
‘-senousness of this :ssue

Thete is goncern however that the use of criminal measures might deter people from
reporting their élrcumstances because of fear of the consequences to themselves,

their’ fam:ly ‘and their c:ommumty Legislative measures that seek to introduce new:
criminal offences: may give fise to unintended .consequences on families. The
discussion paper highlights that for some CALD:communities, family often occuples 8
very imiportant: réle in a4 community member's life and personal |dentsty The
prospect of being isolated from family and comimunity may actually inhibit victims
from reporting incidents of forcéd or servile marriage.

Each state has crimingl. law provisions: which could be used to address the
gircumstarices that can arise @s'a coriséquence of forced or servile marriage and the
agsotiated family viclence: that can be invoived. It is-suggested that the' pmwsmns of
relevant tegisiaimn and associated definitions of family violence should be consistent:
in sach state and territory; analogous to the recommendations of the ALRC and NSW
Law Reform Commigsion Report Family Violence - A National Legal Response
{October 2010) [t is noted that NLA stipported the proposal (61 in the report that,
the definition of family viclence in state and territory family violénce: legnslatlon should
be brodd enough to capture conduct the' sub;ect of patentlally relevant federal
offences In the family viclence context-—such as sexual servitude. '

¥ it pdra. 14,
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$ect|on 55 of t_h_e Fa_mlly \ilo_l_ence F'rot_ecthra Act,_zo,os hakes _rt‘an _0ffen.99. to:
take away.a person by force or detain a perso against his or her will -

(a) with the: intention of getting marned to, or taking. part in an. act of sexual
pengtration with, that persors; or

(b) with the intention that that persoh should marry, or take part in-an act of
‘sexual penstration with; another persori:

“The maximum penalty is 10 years imprisonment..

South Australis' ‘and Tasmania also have offerice provisions which: prohibit: the
detention of a person against their will with the intehtion that they marry or have
sexuai intercaurse with- & persan. In- SA the maximum penatty is 14 years or 18
years if the offence is. -aggravated. “Tasmania has maximum penalties of 10-and 21
years respectively.

Woestern Austraha has the offence of deprivation. of Inberty whiéh carties a maximum
:perzaiiy -of 10 years imprisonment under 333 of the’ Crimmal Code. This-offence
provision wauld apply to- circumstances where a person s bemg detained against
‘thetr will fora specific purpose such as mamaga :

In Victoria there are ‘aiso existing provisions that cover many of the harmfu!
consequences assoczated with forced and servile marriage that are outlined in
paragraph 8 of the discussion paper. Criminal offences already exist in Victoria for-
sexual assault, rape, physical abuse, theft; unlawful imprisonment, -abduction and
Kidnapping, genital mutilation: and ‘murder.. Theré are existing criminal provisions
felating 1o -sexual offences against chdciren There are also penalties in place. for
miisieading atithoritles in dircumstances whare a victim has run away and- their famliy
members involve police by fa!seiy accusmg them of committing a erime? The Crimes:
Family Violence -Act (1987 Victoria may also afford protection; Some of thege
offehces exist in other states and tenfitories.

i further tfauma for(wctfms

The discussion paper stiggests that a specific offence be created to criminalise
conduct of ‘a. person Who causes a second person {thé yictim). to énter into a
marriage without giving | ful¥ and free consent. The definition of such an offence would
have to take into account: sultures or customs in communities. where marriages are
arranged between families and d|st|ngu1sh arranged from forced or servile marriages.
“The terms of the offence as set cut in paragraphi 63. of the discussion paper are
eonsidered to. be 160 harrow.

? At pard. 12
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I circumstances weré a: person has entefed intd a randage of convenighce
(arranged, for example, to facilitate immigration to Australia), the: victim may be
'mmpncnt Thereiga danger that some wcttms if they are COmpitcﬂ will be. at risk of
sanction and penalty themselves. This also raises important issues relating to the
definition of “forced” marriage and, in particular, the. definition of consent:: ihgiuding
whether behaviout can be criminal when 'the’r"eghas been consent. i

in thé United ngdom the majonty of agencies, professionals and individuals who
res;wnded to the Forced Marnage A Wmng Not:a. R:ght “consuitation papar felt the
-disadvantages of creatt‘ng new Ieg|slahon would ouiwelgh the advamages and

:T-ﬁeir“ goncerns included:

« ‘the risk that the fear of their families being:prosecuted may stop victims from

~ asking for help.

» the risk that parents may-take children abroad. and fiatry ther off, or hold them
thers, at an earliet: ageto avold increased risks of prasecutlon in Britain;

¢ thatthere are afready sufficient criminal offences and pmtectnre measures that
can be used
rmght be rc)utme!y flauted wrth impumiy,

-+ that a new offence would: dmpropomonately impact oh Black and Minority
sthnic’ commiunities and might be mistnterpreted as an. attack on those
cammunmes
_‘_many may believe thelr chtldren did consant to _t_he mamage _evan thong ,tha,t

- consent was obtained under duress:.

. :mptemerztmg a new offence would be expensive and funds would be better
‘spent-onimproving support for those at risk;

« increased risk of prosecutlon or threat of prosecution would make it harder for -
victims to recoricile with their familiss; - -

« Increased involvement in criminal prosecutions could bie harrowing for victims
‘who want to move on; and

« there are better; non-!egislative means of working wuthin commiinities to
change views aind tackle the abuise, :

NLA does not cohsider the introduction’ 6f new criminal offences to be the preferred
approach.. :
Legisiation ~ amendment to the Marriage Act 1961 (Cih)

The discussion paper suggests the Marriage Act {1961) could be amended to include
an offence. for & person to cause another pérson (the victim) to.enter lhto a marriage

32005 (UK).
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~without the victim's full and free consent. Whils section: 238 of the Act curremiy
provides that a marriage is void because the conserit of sither of the parties is not &
real consent if ... it was obtamea‘ by dures*s or ﬁ'aud" o becadse “either of the-
parf:&s is niot of marnageab!e age" in practfcai terms it appears this potential remedy
would only be available after fhe fact of a "mamage" ‘whert it may be very difficult for
the aggrieved ’party_ to take the sleps necessary fo ‘have the; marﬂage} declared v.o;d

It is suggested that the creation of an offence’ could capture ewcumstancﬁé where the
victim is mcapab!e of gwmg full and free consent due to any iricapacity, as well as
physical and non-physical forms of coergion. The definition of such an offence would
have to address the chaiienge of distmguashmg between arranged and forced' of

Whaist there- are some potential negatives inhierent in creating :an offence when
deaimg with faraily matters, it is fikely that any potential victim suffi cmnﬂy distressed
to-complain would aiready be in conflict with the family and, consequently, already
isolated. - Providing fhe victim with an-avenus of toiplaint is, in Itseif unlikely to
substantially exacerbate this isolation;

Othar apparert obstacies such as the difficulty of collecting evidence, the need for
additional resources to investigate and bring alleged offenders: to court, or the
potential for victims to be taken-abroad are-all obstacles already faced by police and
prosecutors dealing with family violence, ‘child protectior and farmily law matters,
"~ including the removal of Ghildren’ from the: jurisdiction, and should not - ;mpede the
legislature: from takmg pﬁsutwe action to protect poten{aal victims in accordance with
international ebhgatlcms

Onthe positive side, potential victims would be reassured by the existence of such a
Measure, and legislative provisions combiried with targeted ongoing commniunity Iegai
eciucatlon could act as an inhibitor to persons: tempted to undertake such activitles.

The fow. recent decisions of the Family Court of Australia to issue ‘injunctions that
protected young women from being taken overseas for the purpose of marfisge were
only possible by the: use of provisions -designed to ensure the best interests of
ch:!dren There-appears to be no provision that’ would provide protectron fo-an adult
in such tircumstances and, as such, amendment to the Mamage Actto proteet adult
women should be: considered, Consideration. should be given to ihe creation of a
civil remedy auch as the capacity for & court to make a protettion order to prevent a
forced marriage taking place as existing Australian law, as summarised in the
discussion paper, does not appear to offer sufficient protection for thase who seek:to
avoid a. mairriage which is riot bemg entered into with the “... free and full consent. of
the intending spouses” as setout.in Arficle 16 of the. Unl.v.e_rsai_ Declaration-of Human
Rights,

Under present legislation; a8 martiage: is not: valid unless (lnter aita) bnth pames have
given full and free consent. The- pmvisson of full and: free consent has been
considere_d_ by courts over- many years, but its application has sometimes been
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confused :as to whether the. test should be. objective or subjective. It has been
relatively narfowly defined to specify that the- victim must have entered into the:
‘marriage in-a gtate of heightenad fear existing &t the time of the ceremony itself. “
This test heeds to be dlarified to ensure compisance with Australia's international
obligations to do what can be done to prevent forced and servile marriages.

Itis suggested that:
» the word “force” be inserted in subsedtion 238(1){d)(i) of the Marriage Act to
further emphasise the focus of the: provisions; le the wording of that: subsection.

be amended to read: ‘it was obtained by duress, force or fraud”;
« the Marriage Act be amended to. specifically. prahibit ahy persnn from’ forcmg

-another into a martiage;

« foreé be defined to include social, familial, economic or physma! actions: or-
threats of such actions targeting either the potential victim or any other third
person and. should include reference to the proposed new definition of family
violence 1o be-included in"the Family Law Amendment Bill (Family Viclenes)
2019 intended to amend the Family Law Act 1975

. ‘consideration ‘also "be - given to clarlfymg that the test for force in these
gireumstances is-subjective, but reasonable;

s 'it shouid n‘e an'dffehce t’o ca'U'se’ or inciie andthe'r' pe‘rsbn to fat,ilit'até or be pa"rt:
to enter snto a marnage in another ccuntry The deﬂmtron of ihese foences--
would have to distinguish between arraiiged and forced or servile mamages

+ it should be an offence to knowingly or recklessly marty:a person-who: has bsen
subjected to any.of the above;

« any farriage that does take place despite the above ctrcumstances should be
voidable;

« there should be a pro\nmon to enable an m;unctlon to be issued on: the:
"application by any parly with an: interest to  prevent a forced. marnage from
taking place and to make orders to protect the victim (before: ot after the

" fharriagé) and help remove them or any-other affectad persofi (eg the victim's
mother) from the situation. The terms should enable the Court to make any
‘orders it considers: a;}propnate i the circumstahces mcludmg préventing
“overseas travel for the purpose of a. forced marriage, using the relevant
provisions of the Forced Mamage {Civil Protect:on) Act:2007 (UK) as a model;
and

+ the Family. Court should be the relevant jurisdiction for such matters and
‘consideration Will have to be gwen 16 the need for any consequential
"amendment of the Family Law Act 19?5 ¢

“Ses, for example:

Parjeic v Parojolc [1958] 1 WLR 1280
Dilento v Visafli 1973]1 ALR 351
[nithe Mamage of S (1980) FLC 90 820
8zcheier v Szechfer (1971) 3 All ER 905
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Legislation~ civil measures

The: use: of civil and non: Eaglslaﬁve measures, such as those used in-the United.
'Ktngdom, may be more beneficial to protect .and ‘assist victime than -criminal
maasures. The civil iméasures would be legs likely. to. add to the trauma already
expaifenced by victims of forced or servile marriagée. Community sngagement and
gducation wauld aise be | necessary

-_,S_p_eci.tic consultation with Commonwealth, state and territory government agencies,
such as child welfare. authorities, hoisivig:and Cenftralink in.relation to-their policies,
would be needed to-ensure consistency-and cooperation in the managerment ¢ of these.

. matters; with - apprcpﬂate protocels so that affected people are prov ided with

'apprcpr’ jate protechan pamcularly for children, in circumstances where relocation.
interstate is necessary to ensure their safety. It is understood that child welfare.
aul,hqugugs have-played a role in relation to slich arrangements in the past.

Immigration _

Some: victims of forced and servile marriage are in a similar position to-people who
are trafficked o Australia. Legal aid ca,mmissiong are aware that victims of trafficking
have had their-difficult circumstances exacerbated by their limiited eligibility for visas.

For people cummg to Austraha oh a humber of classes of visa: {mciudmg, for
example, temporary spouse visas) the criteria allow the grant of a permanent visa,
avern though the reiatlonsh;p has ended, if the apphcant has been’ sub;ected to famiiy-
viclence. This is to ensure that victims of family violence do not remain in abusive
' rplationships to protect thele visas.. These provisions are protective: of victims. of
" violence.,. '

By way of contrast, the visas for which victims. of trafficking can apply are not
primarily aimed at providing support anid protection to those victims. Rather, they aré
geared towards-supporting law énforcement authorities in thiir efforts to' prosecute
the “perpetrators of ‘trafficking. I art. article: contained i the Aslan and . Pacific
-Migraﬂon Journal in 2006, Jennifer Burn. and: Frances. Simmons critiqued the visa
~ regime, which requ;red victims of trafficking to make a “substantial contribution” to a

‘prosecution; and to satisfy the Attorney-General thal they had made such a
coitribution, before becgming eligible for a visa. The wiriters of the article suggested
that such an approach “fails to: adequately protect the human nghis of trafﬂckmg

victitng™®

greater accesmbﬂity to \nsas fcr traff;ckmg wetims, they are stﬂi obliged to part:cnpate
ina police investigation against the person who trafficked them, in otdet to becorme
eligible for visas. This ‘discourages victims™ front seekmg a visa as many fear
reprisals against themselves or against their families. This regime could be said to
encourage ‘people- to avoid exposmg the people fraffickers and meffectwe in
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\preventmg abuses by traffickers, Amnesty Interational crltiqued the post-reform’
visa Iaws in.a'press refedse dated 19 January 2009.

Against this background the absence of ‘any discussion about visas for victims of
forced and-servile marriage in the discussion paper is unfortunate. | may be that.
‘existing provisions:in the cfiteria for spolise visas, which. provide some: protestion to.
wvictims: of family’ violence, are sufficient to protect victims ‘of forced and sarvile:
Mmarriage; If not, the'legal aid commigsions' expenence in assisting women who:seek:
visas as victims of trafficking indicates that visa cntaﬂa which do not depend on
cornitributions made tfo. prosecutions, are the best means of exposmg abuses and of
protechng the victims themselves,

Non-legisiative measures

Any Ieglsiatnve measures: that may be introduced will be more effective if supported
by education strategies. Community education around forced or servile marriages.
can be built into a national community legal education sfratégy for recént arrivals,

‘Non-legisiative. theasures would require specific consultation with community groups
asthere is a need to understand and be senssiwe to cultural practices.

An important factor to consider is that new: arrivais often. come from:a bacKgfound
where-customary or religious and civil laws_coexist, notwithstanding inconsistencies
or contradictions between the two systéms. Ih addition many new arrivals,
particutarly refugess, come front cotintries experiencing camplete t breskdown of civic:
society, making the customary or religious aspects of family iffe particularly: lmportantf
to them.

National Legal Aid is. currentiy developing a DVD that is pait of a cammumty legal
gdycation slrategy for recent arrivals. Projects like this, with appropnat@ addsiicnal'
funding, could be: &xparacied o mclude information about forced and servile: marr!age,=
in addltlon communlty legal. education publications: that are produced by legal aid,
‘commissions could be amended to include; Information about forced. and servile
marriage and how t_o,.get help. These could be translated mto_cemmumty ianguaes. _

Legal aid comm:ss:ons are currently preparmg geenarios specafically aimed at.
_ 'educatmg mxgrants dbout various legal matters in Australia. In-the preparation of this:
material it would be beneficial to have some input from the Commonwealth Attorney-
General's Deparirment on the issue of forced and servile marriage:

Forexample, many people from CAE_D backgrounds have’ dlfﬂcutly understanding the
3Iegal requirements of full and frea consent to marry, and that Australian faw requires
that people be 18 years:of age to legally consent. They are surpriged to. discover that
they cannot arrange for the marriage of their children évefseas and the potential
consequences of proceeding with such arrangements. Culturally there is often a
'vzew that chedience ¢quates with congent and that by obeymg the wishes of famtly=

% S Jennifer Bism and Frances Simmons "Trafficking and Slavery in Australia: An Evaluation.of Victim
Support: Strategles Asian and Pacifit Migration: Journal 15(4)(2006), pg 553
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members and mesfing community éxpectations, the child is giving their full and free
consent to marry. :

Anoiher common concern that is raised is the vahdlty tand seauraty) of existing

marriages where, for examp!e there has been an underage marriage in another

country in the past. Collaboration with the Imiigration. Department would be

beneficial (o ensure appropriate education and advice is available about the status ‘of

current matriages:especially when underage spouses are brought inta Australia.

The Department of Immigration and Gitizenship has published a booklet entitled
‘Beginning a Life in Ausirafia”. itis-available.in37 different languages.

Thie booklet specifically provides information oh forced marriage:

Forced early martiage

Children:under 16 years of age are nol allowed to marry. Children betwesn 16
and 18 years of age-can oply marny with parental.consent and if authority from
an Australian court allows this.

ftis also af!ega[ to take or send-a child to another country for. forced: early
mamage or ta'have someone else organise this.

And further specific information;

- Domestic or family violence
. Violenge within tha hore -and within mamaga is known as O‘Om%ﬁc or family
violence.
This is behaviour by a person that resuils in fhe vigtim experiencing or fearing
physical, sexial or psychological abuse ahd damage, forced sexual relations,
farced isolation or economic deprivation,

Sexual assault

Sexual assault or violence is-any behaviour of @ sexudl nature that is unwanted
or happens without consent, It includes sexual harassment, sexual assauif,
childhood sexual abuse and rape. Sexual violence is an abuse of power: that
may involve the use of physical force, threat or coarcion.

The “Begirinitig a Life-in Australia” booklet briefly mentions the-fact that marriage can
only be entered into: by ¢onsent. This.content and the content about: fam:iy wolence
mc!udmg sexual assault could be expanded as part of an education strategy in
relation to forced and servile marriages. .

The Department of Immigration and Cifizenship (DIAC) funds a range: of services to
help people who have recently arrived in Australia to seltle and become. pammpatmg

_ members of Australian socisty. These services, known as setlement services, are

avallable to ehg|ble permanent migrants and humanitarian entrants.
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‘The Department's Integrated Humanitatian Settisient Strategy (IHSS) offers initial
intensive settlemant. support 16 newly arrived refugees and humanitarian entrants,
generally for around. six: months, but 1h|s ‘may be extendecf to- twalve months for
particularly vulnerable chients.

?hese setvices could be a Useful mechanism for the ei:ssemmatmn of additional
information relating to forced and servite marriage.

It is also very: important that other government ‘agencies (eg Centrelink and the
departments of housing and health) have appropriate policies ‘and procedures in
réspect of the issue of forced and servile marriage ‘and that staff are educated to -
_ gnsure. that these policies and procedures are implemented so that appropriaie
supgorts are provided and reférrals made. This will ensure that these agencieswill
be able to assist vilnerable. girls and women with housmg, incoms& and health
‘support.

. The:ALRC and NSW Law Reform Commission Repar‘t Family Violence - A National
Legal Response (Qctober 2010} proposed (Proposal’ 19-1) that. state ‘ahd temtory.
govemments should establish and further daveiop Entegrated ‘responses’ to family
viclence ‘in: their respactive: jurisdictions, building on.best practice. The Australian
government should. also foster the developmefit of integrated rasponses at a hational
Tave). These mtegrated responses should inslude the following elemeits;

(@) commion pohclas and objectives .
(b) mechanisms. for inter-agency collaboration, including those to ensure,
information shanng
(c) provision fof legal and non legal victim support and a key role for victim support
- organisations
{dy training and education programs, and
(&) provision for data collsction and evaluation, °

NL}&' sthpo'r'ted "ihis‘ ';’ar'cspo's'a't and c‘a‘ﬁ‘side‘fs that a strate'g!y ta‘ ‘a‘ddr’%s’ "fdfc‘e"ci ’anﬁ'
Legal aid commzsslons havemétmng worklng relatqc)nshups wi{h other agefnt:tes
workmg with famlly violence issues and would weicome the epportunlty to par‘i:c;pate
in planning and implementation of mtegrated respensefs in relation to tha issues
associated with forced and servile marrisges. ~

Forced Martiage Unit |
Ifh-Australia, it seems that the ”rét:ior‘ied incidence of fércéci and servile marriage - as
deffned in the discussion paper - is low. In'these circumstances, early intervention
:and prevenhon strategies through commumty work may be more cost effective than
the. creation of :a stand;-alo.ne forced marriage unit. That education should also .
add'ress 'the br'o'ader issues as'st)ciated with sifrahgééi rﬁa’f?ia’geg i‘nc‘ludin"g thé
mamages m Austraiia and famny vielence m CALD commumtles Thts could assistin
changing attitudes and overcome the current consequences in some communities of
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rrefusmg to matry or leaving a mamage such: as igolation, commumty ostracism,
Ppréssure from community and religious leaders and thieats and harassinent fro’

other community members.

I aforced marnage unit was fo be created this could be done within the strusture of*
an-existing govemmeni agency, and could fulfil 4 broader rainge of functions to those.

of the forced marriage unit in the United ngdom The unit would. be staffed by -
people who are specifically trained to understand the culfural issugs assocsated with’
arrangsd, forced and servile marriage and the trauma that victims may experience.

and to make referrals fo' relevant su_ppart,servsces

Should you reguire .anvlfiiﬁher'iﬁfarmaiio'n please do not hesitate to contact Us:

‘Thank you.agaln for the opportunity to.commienit on this discussion-paper.

Yours sincerely -

AlanKirkland
Chair _
National Lagal Aid





