Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: References within the National Indigenous Australians Agency submission to archival
material

Senator: McCarthy

Question reference number: 0004

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 4
Question:

Can the NIAA please provide further detail in relation to the archival material and indication
referenced in its submission?

Answer:

It was in an information paper prepared by the Aboriginal and Torres Strait Islander
Commission (ATSIC) National Policy Office in January 2002 to inform the ATSIC Board
about the Licence granted to ATSIC and the 35 Regional Councils for the use of the
Aboriginal Flag design. The paper referred to an ATSIC Board meeting that took place on
15-17 August 2000. The paper stated “... if ATSIC is replaced by a Department of State, the
Licence would not transfer to the Commonwealth.” A copy of this document, as previously
released under the FOI Act, is attached. However, it should be noted this was not part of the
ATSIC Licence so whilst an expressed intention it is not a condition of the licence.

Clause 7 of the ATSIC Licence under the heading “ENTIRE AGREEMENT” states

“This Agreement constitutes the entire agreement between the Parties and supersedes any
prior negotiations, discussions or agreements between the Parties concerning its subject
matter.



CORBLESON - IR - CONTIRENZ
SUILERTTSSTOET

Docurment B

17100 I

1TiTLL
LGN A TEN T {IFFLCL

TTIRT'CAL

CosT

LIk ¥R (200205)

WELALEL A1 TI0NS 17

n TR ACT
:l.

THTTETI SRy H OUTPUT

(Reft Quloul Fuldung Slalgmeets]

[Fenlune

IR ELIES
[Ttdué e apeaciul considec alions, -
ey

WFDLA DRI ATIONS
(9 15 losan e dde detadly o
Subohsgiod.

ATTOORISATION
s LECGRAL OO TANE S
a5 TS AVATLARILY

o CORIMTSSTONER f BRGNS AL
CHOTT. OO AT,
[Mzer Lo coitirors)

o MIAWACTHE

o OTTERS BXLCUFITVE ORI IH

Infeemation Ewaor — Ak ovdadve: Tl

Wationn: P odey OHoo

Bl

Sl L0

Dulpl Sowp 2.5 - Didigerou: Fassls

uees the Adoadedal Flay desizr.

Mo

Seclion 22

% J E‘J‘J—]lllu',?,.

AGERDA N Lo P
FAPLR M0y ot dis
WREETTNIG M0 v

Lrakles 19— 2] Labrgary 2007

Ta it S e Foatid aloat he Taeeres granet e ATSE aod ke 32
i remcnal Ceoneils for fae uze of the Aborls joed Flag deden,

Tl pmas e grame p Licores t ATRIG ard e Repienl Counells L

Ay
R
=

FOI Act\uw?the
Au straliiﬁna Agency

Py ducirrens Ray enf@un pevsit dafuresatipn, Grfo o suppted By auplicanty fn confidsmce,
ndher inforaalivn cevercd By Sectlon W of the Abbefelnaf cond Torves Séeaiz Felpouder Commntentiore Aot

ghe Qi pfarene o Soegecfon of frrermfer Deovy, Qresdfiize coneerning fre givefosies Bigedd b rafirme

AVNIL s Covpgree o Section,

M MUIERIOEN - 1Y - CONTIDENCE

Bel

Mational Indign_eﬁhu

g

E‘Relea sedun



ABORIGINAT, TLAG

SUDMIATY

1. Fhe papser Recl® b o the Bracd apear the Lisance entared o hetwean ATETC med e soprhl
oy ol the A bosisihul Ll deeign, b avold 1hemeey, ang T ccadifans of the Licenoe,

IEAL LRI YR

£ athiceting M 66 (15 — 07 Angraes ZA00), the Bead e im-principle Rusanrt s nne 07 fnsmen o
22 pr Meedd Thienae foe ATHIT2 1280 of e Ahoriginal Plag [doespn’ pand ity iegal alvics™,

DRECENCY
30 A,
CONSINERATTON OF ISSTIES

o Thogatha al ke Abwripial Flag desioo, W Hacald Thesoe Las poonded (o ALSIC und ke 15 Koprongd
Cesamaily cetahlizhar wder fhe Al dpdel mnd Torrne Soedt Slonder Covmmision Lor §585 4 nuu-
eecelpaive jrroyneall wiorldviics Ticenws Lo regoocuce Wes Aokl 1 s deian G ooy mna-
et nzeelal porpoge aagosiale] wilh e pertarnacoe o Pl Scdivos, The Dicesee wlands o ooy
Alariping] represcrtaeive bodice whict maw o laco ATATC alst'or (he Resjona) Couccils fo e Qe
s 31 e Hggrienal Lol hooomes 8 Tegional Aatharily, Hoe sver, iF ATRTC & cepluce by o
Dleperonent i Stase, tha Lisor oo wmld 0t nanssr 1o 0o Conoseaealll,

th

I'ne Licence tequives that whcn i@ i5 prones ol to eoprode:s ita Aboriglazl Flag deedpn o oy prdposa
atler than far ractine ad nindstracive pannaes o Tor Qe ordenel, ATSTC e G T ol Cuowcil
cuzgcernesd must scloowledye v Fhemay as the quther

£, Subecule | cfibe Licedee stipulites the detaecels (oom 13, Mame of Repeadiucticn, (Tem 35 and Fam of
Atz ledgensul sod AlzbuCun (lkeer ) end iz ofechied ar ATTAOHMERT A,

BIANMGRETS ETANEMEN O OXN FINANCTAL IMPLICAT NS
7. Eih
BECE M ENDATION

Thel 2w Cotrmizedon, wutsoaot fe seetions 7 and DEafthe Adoelg S ooel Torres S Jelend Shamadselsi
Ao 1955 be de}, wrd in eectedenee with the AT Corpasale T'la

i WOVTE Wi (ke wallor of 1L Adverizined Foag dezign, ke Heenld Thomas 1185 graoied o ATS0 gy
lw: 35 Begivnal Conmells eatublished nndor the dbardginal qed Tarees Siralt felsieder Concadizia
Avt T982 3 oy enclazive irvevosatle wrrldiwis Lizenes tnrgerodizes the Ahoigingd Flag dosion
AN G carmecial paenge Ageaiaie: wiba lbe porfrmance of thodr fnzatinos..

5yihe

Agt

ireaty Hoarctariac
Mational Faliey (1fica

Juuicy 2902

Mational Indigenous Australians Agency

gRialiaas:ua-::l undar tha FOI



Schednle 1

[ 1 - the WitGr;

[bam 2 — Marmer of Ropreducton

A The oroperfiznz of sacs raproduction of she Wark shail be lengthdeight =
AT,
2. Wien repredured it colowr the colaurs shall e

Lower haif — Ecar_!et RE_:n. Foprasanting ihe red Earth, abariginel spiritual
_ relaiianship to the land and red cohre used I+ ceramanies.
Upper figi ~ Black, reoregarting tha Aboriginal people, pas, preseni and
futura.
Cantte Circle ~Cadmium Fallow, repreeening yeliow ocfvs and the S0n e
qiver of life,

[tem 3 —Form of Acknawiedgemeint and Attriluiion

Ahcginal Mag reoroducad by pRIpason of fhe suitor Harald Thomas & 1877

[=1]

Mational Indigenous Australians Agency

“Released under the FOI Act by the

L An—

Ao o

A L

[



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Delivery of indication in Aboriginal and Torres Strait Island Commission archival
material

Senator: McCarthy

Question reference number: 0005

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 1

Question:

Was the ‘indication’ expressed in formal advice, and if so, given by whom to ATSIC?
Answer:

The only document the National Indigenous Australians Agency has located to date is the
information paper prepared by the Aboriginal and Torres Strait Islander Commission
(ATSIC) National Policy Office in January 2002. The document refers to an ATSIC Board
meeting that took place on 15-17 August 2000 in which the Board gave in-principle support
to pay Mr Thomas for ATSIC’s use of the Aboriginal Flag design.



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Location of indication in Aboriginal and Torres Strait Island Commission archival
material

Senator: McCarthy

Question reference number: 0006

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020
Number of pages: 1

Question:

In what archival material was the ‘indication’ found (for example internal correspondence,
formal minutes, advice to a minister)?

Answer:

In an information paper prepared by the Aboriginal and Torres Strait Islander Commission
(ATSIC) National Policy Office in January 2002 which refers to an ATSIC Board meeting of
15-17 August 2000.



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Implications of the licence agreement not transferring to the Commonwealth

Senator: McCarthy

Question reference number: 0007

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 1
Question:

Is it apparent whether there was any discussion or consideration given to the implications of
the licence not transferring to the Commonwealth, and if so was any action taken as a result
of the indication that the licence would not transfer to the Commonwealth?

Answer:

Refer to the response to question answer 0004 relating to the hearing of the Senate Select
Committee on the Aboriginal Flag.

The only record that has been located to date regarding the Aboriginal and Torres Strait
Islander Commission’s (ATSIC) consideration of the licence, is the information paper of
January 2002. This document refers to the ATSIC Board meeting of 15-17 August 2000 and
states “if ATSIC is replaced by a Department of State, the Licence would not transfer to the
Commonwealth.”



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Contracts entered into as Aboriginal and Torres Strait Island Commission as opposed
to the Commonwealth

Senator: McCarthy

Question reference number: 0008

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 1
Question:

Is the NIAA aware of other examples in which the Aboriginal and Torres Strait Island
Commission (ATSIC) entered into contracts as ATSIC, as opposed to the Commonwealth?

Answer:

The National Indigenous Australians Agency (NIAA) is unable to advise the Committee as to
other examples in which Aboriginal Torres Strait Island Commission (ATSIC) entered into
contracts as ATSIC, as opposed to the Commonwealth. The only ATSIC material that the
NIAA has examined is in relation to the Aboriginal flag.



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Basis for decision to enter into contacts as Aboriginal and Torres Strait Island
Commission

Senator: McCarthy

Question reference number: 0009

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 1
Question:

On what basis was a decision to enter into a contract as ATSIC rather than the
Commonwealth made?

Answer:

The National Indigenous Australians Agency is unable to advise of the basis of
Aboriginal and Torres Strait Islander Commission’s (ATSIC) decision.

As a body corporate under the Aboriginal and Torres Strait Islander Commission Act 1989,
ATSIC was a statutory corporation, that is, a separate legal entity from the Commonwealth,
able to enter into agreements in its own right.



Senate Select Committee on the Aboriginal Flag

ANSWERS TO QUESTIONS ON NOTICE

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Outcomes of contracts entered into as Aboriginal and Torres Strait Island
Commission

Senator: McCarthy

Question reference number: 0010

Type of question: Written, Monday 28 September 2020

Date set by the committee for the return of answer: Wednesday 30 September, 2020

Number of pages: 1

Question:

What was the fate of those contracts with the dissolution of ATSIC?
Answer:

The National Indigenous Australians Agency (NIAA) is unable to advise what happened to
all of Aboriginal and Torres Strait Islander Commission’s (ATSIC) contracts.

As for the ATSIC Licence, as stated in the NIAA’s submission of September 2020
(Submission 42), the ATSIC Licence only covered the reproduction of the Aboriginal Flag
design for non-commercial purposes related to ATSIC’s functions. The NIAA could only rely
on the ATSIC Licence for functions which could be identified as previously performed by
ATSIC and now NIAA. As such, the NIAA does not use, or purport to rely on, the ATSIC
Licence.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Transfer of Aboriginal and Torres Strait Island Commission contracts

Senator: McCarthy

Question reference number: 0011

Type of question: Written

Date set by the committee for the return of answer: 30 September 2020

Number of pages: 1

Question:

Is the NIAA aware of other examples in which ATSIC indicated an intention that if ATSIC
was to be replaced by a Department of State, contracts (such as the licence agreement with
Mr Thomas) would not transfer to the Commonwealth, and the basis on which such a
decision would be made?

Answer:

The National Indigenous Australians Agency is not aware of other examples.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: National Indigenous Australians Agency licence agreements

Senator: McCarthy
Question reference number: 0012

Type of question: Written
Date set by the committee for the return of answer: 30 September 2020

Number of pages: 1

Question:

Does the NIAA enter into agreements?
Answer:

The National Indigenous Australians Agency (NIAA) is an Executive Agency of
the Department of the Prime Minister and Cabinet established under section 65 of the
Public Service Act 1999. It is not a separate legal entity.

The Commonwealth is the legal entity that enters into contracts. The NIAA represents the
Commonwealth in relevant contracts.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: National Indigenous Australian Agency contracts

Senator: McCarthy

Question reference number: 0013

Type of question: Written

Date set by the committee for the return of answer: 30 September 2020

Number of pages: 1

Question:

Assuming the NIAA enters into agreements, does the NIAA enter into contracts as the NIAA
or as the Commonwealth?

Answer:

Refer to the response to question 0012 from the hearing of the Senate Select Committee on
the Aboriginal flag . The Commonwealth is the legal entity that enters into contracts.

The National Indigenous Australians Agency represents the Commonwealth in relevant
contracts.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Basis of decision to enter into contracts as the National Indigenous Australians
Agency or the Commonwealth

Senator: McCarthy

Question reference number: 0014

Type of question: Written

Date set by the committee for the return of answer: 30 September 2020
Number of pages: 1

Question:

On what basis does the NIAA make a decision to enter into a contract as either the NIAA or
as the Commonwealth?

Answer:

Refer to the response to question 0012 from the hearing of the Senate Select Committee on
the Aboriginal flag. The Commonwealth is the legal entity that enters into contracts.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: Copyright agreement held in relation to artwork

Senator: McCarthy

Question reference number: 0015

Type of question: Written

Date set by the committee for the return of answer: 30 September 2020

Number of pages: 2
Question:

The committee understands that the copyright of the work of art Prime Minister Gough
Whitlam pours soil into the hands of traditional land owner Vincent Lingiari, Northern
Territory 1975 by Mervyn Bishop from the NPG collection is held by the NIAA on behalf of
the Australian Government. Can a copyright agreement that the NIAA holds in relation to
this artwork be provided to the committee?

Answer:

The National Indigenous Australians Agency (NIAA), on behalf of the Commonwealth, is the
copyright owner of the photographic work of art Prime Minister Gough Whitlam pours soil
into the hands of traditional land owner Vincent Lingiari, Northern Territory 1975 by
Mervyn Bishop (the work). This is by virtue of the fact that Mr Bishop was employed by the
Commonwealth at the time the photo was taken.

In accordance with subsection 35(6) of the Copyright Act 1968 (Cth) (the Copyright Act),
where an artistic work is made by the author in pursuance of the terms of his or her
employment by another person under a contract of service, that other person is the owner of
any copyright subsisting in the work.

Any person or entity wishing to use the work can seek permission from the NIAA.
Attached is an example of the terms of which the NIAA would typically grant a license to use
the work.



Mr Bishop retains the moral rights in the work as the author. When granting any licence to
use the work, NIAA notes Mr Bishop should be acknowledged as the author of the image to
respect his moral rights of attribution under the Copyright Act. The NIAA also encourages
any licensee to consider any Indigenous cultural and intellectual property rights that may
exist in the work and to seek the consent of Mr Lingiari’s senior family members for the
proposed use by contacting the Gurindji Aboriginal Corporation. While not required by law,
NIAA takes a “best practice” approach to ensure that any intended use does not cause harm
or offence and respects the cultural content of the image.



Select Committee on the Aboriginal flag
ANSWERS TO QUESTIONS ON NOTICE

Aboriginal flag design

Prime Minister and Cabinet Portfolio

Department/Agency: National Indigenous Australians Agency
Topic: ATSIC Amendment Act

Senator: McCarthy

Question reference number: 0016

Type of question: Written

Date set by the committee for the return of answer: 30 September 2020

Number of pages: 2
Question:
In its submission, the NIAA stated:

There is a possible argument that the effect of the ATSIC Amendment Act in replacing all
references to ATSIC with the Commonwealth preserved the licence agreement after
ATSIC was abolished.

Can the NIAA elaborate on the basis of that possible argument?

Answer:
Section 193 of Schedule 1 of the Aboriginal and Torres Strait Islander Commission

Amendment Act 2005 (ATSIC Amendment Act) states that:

A Commission instrument ... in force immediately on ATSIC Abolition day has effect on and
after that day, in relation to everything occurring on or after that day, as if a reference in the
instrument to [ATSIC] ... were a reference to the Commonwealth.

Under item 191(1) of the ATSIC Amendment Act, the term ‘Commission instrument’
includes an instrument subsisting immediately before Aboriginal and Torres Strait Islander
Commission abolition day to which [ATSIC] was a party. The ATSIC Licence agreement
therefore may be regarded as a Commission instrument.

The original ATSIC Licence agreement only covered the reproduction of the work for
non-commercial purposes related to ATSIC’s functions. The fee paid to Mr Thomas by
ATSIC only related to reproduction for these limited purposes.



The National Indigenous Australians Agency considers the scope of the ATSIC Licence
would, if it continues, be limited to reproduction of the Aboriginal flag for non-commercial
purposes associated with the performance of ATSIC’s functions.

As it is limited to non-commercial purposes, it could not be used to address the concerns in
relation to the existing licences which cover commercial purposes.
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