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INTRODUCTION 
 
1. The Administrative Appeals Tribunal (AAT) welcomes the opportunity to participate in 

this inquiry. This submission provides general information about the AAT and our role 
as well as information about the AAT’s jurisdiction to review decisions made under the 
Migration Act 1958 (Migration Act) to refuse to grant, or to cancel, visas made on 
character-related grounds. 

ABOUT THE AAT 
ESTABLISHMENT, ROLE AND OBJECTIVE 
 
2. The AAT was established by the Administrative Appeals Tribunal Act 1975 (AAT Act) 

and commenced operations on 1 July 1976. On 1 July 2015, the Migration Review 
Tribunal, Refugee Review Tribunal and the Social Security Appeals Tribunal were 
amalgamated with the AAT. 

 
3. The AAT conducts independent merits review of administrative decisions that have 

been made under Commonwealth laws. Merits review involves taking a fresh look at 
the facts, law and policy relating to a decision. We consider all the material that is 
before us and must determine what is the correct or preferable decision in the case. In 
most cases, the AAT takes into account new information that was not available to the 
original decision-maker. 
 

4. When reviewing a decision, the AAT can exercise all of the power and discretions 
available to the original decision-maker. We have the power to: 

• affirm a decision; 
• vary a decision; 
• set aside a decision and substitute a new decision; or 
• remit a decision to the original decision-maker for reconsideration. 
 

5. In carrying out our functions, the AAT must pursue the objective of providing a 
mechanism of review that: 

• is accessible; and 
• is fair, just, economical, informal and quick; and 
• is proportionate to the importance and complexity of the matter; and 
• promotes public trust and confidence in the decision-making of the Tribunal.1 

STRUCTURE  
 
6. The AAT consists of:  

• the President who must be a judge of the Federal Court of Australia; 
• Deputy Presidents;  
• Senior Members; and  
• Members. 

                                                
1 Section 2A of the AAT Act. 
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20. The character test is set out in section 501(6) of the Migration Act. It provides that a 

person does not pass the test in a range of circumstances. These include:  

• the person has a substantial criminal record as defined in section 501(7) which 
includes if the person has been sentenced to death, to imprisonment for life or to 
one or more terms of imprisonment totalling 12 months or more, or the person has 
been acquitted on the grounds of unsoundness of mind or insanity or found not fit 
to plead and, as a result, has been detained in a facility or institution; 

• the person has been convicted of an offence connected with immigration 
detention; 

• the decision-maker reasonably suspects that the person has been or is a member 
of a group or organisation, or has had or has an association with a group, 
organisation or person that has been or is involved in criminal conduct; 

• the decision-maker reasonably suspects that the person has been or is involved in 
people smuggling or trafficking, or international crimes such as genocide or war 
crimes; 

• the person is not of good character because of their past and present criminal 
conduct, and/or their past and present general conduct; 

• there is a risk that the person would engage in criminal conduct in Australia or 
harass, molest, intimidate or stalk another person in Australia; or 

• the person has been found guilty of one or more sexually based offences involving 
a child. 

 
21. When reviewing a decision of a delegate made under section 501(1) or (2), the AAT 

must consider:  

• first, whether or not the person passes the character test; and  
• secondly, if the person does not pass the character test, whether to exercise the 

discretion to refuse to grant or to cancel the visa. 

Further information relating to the AAT’s decision-making task is set out below. 
 
22. A table showing the outcomes of applications for review of decisions made under 

section 501 finalised by the AAT in 2015–16, 2016–17 and 2017–18 to 31 March 2018 
is set out in Appendix A to this submission. 

REVIEW OF DECISIONS MADE UNDER SECTION 501CA OF THE MIGRATION ACT 
 
23. Since 11 December 2014, the AAT has had jurisdiction to review a decision made by a 

delegate of the Minister under section 501CA(4) of the Migration Act not to revoke the 
mandatory cancellation of a visa under section 501(3A). 

 
24. Any class of visa must be cancelled under section 501(3A) if: 

• the person does not pass the character test because the person:  

‒ has a substantial criminal record on the basis that the person was sentenced to 
death, to imprisonment for life or to a term of imprisonment of 12 months or 
more; or 

‒ has been found guilty of a sexually based offence involving a child; and 
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• the person is serving a sentence of imprisonment on a full-time basis in a custodial 
institution for an offence against a law of the Commonwealth, a State or a 
Territory. 

 
25. The person may then request under section 501CA that the decision be revoked. If a 

request is made and the delegate decides not to revoke the mandatory cancellation, 
the person may apply to the AAT for review of that decision. 

 
26. When reviewing a decision of a delegate made under section 501CA(4), the AAT must 

consider: 

• first, whether or not the person passes the character test; and 
• secondly, whether the discretion to revoke the cancellation should be exercised on 

the basis that there is another reason why the original decision should be revoked 
that is not outweighed by other factors. 

Further information relating to the nature of the AAT’s decision-making task is set out 
below. 
 

27. A table showing the outcomes of applications for review of decisions made under 
section 501CA finalised by the AAT in 2015–16, 2016–17 and 2017–18 to 31 March 
2018 is set out in Appendix A to this submission.  

REVIEW PROCEDURES FOR DECISIONS MADE UNDER SECTION 501 AND 501CA 
OF THE MIGRATION ACT 
 
28. The procedures that apply to the review of decisions under section 501 and 501CA of 

the Migration Act vary depending on whether the visa applicant or former visa holder 
who is the subject of the decision is or is not in Australia. The majority of applications 
are made by visa applicants or former visa holders who are in Australia. 
 

29. In all cases, the AAT is required to undertake the review with as little formality and 
technicality and with as much expedition as possible.11 The AAT is not bound by the 
rules of evidence.12 

 
Visa applicant or former visa holder in Australia 
 
30. Where the non-citizen who is the subject of the decision is in Australia, the review 

must be completed within 84 days after the person was notified of the reviewable 
decision. The AAT’s usual procedures are modified for reviews of this kind, particularly 
by sections 500(6A) to (6L) of the Migration Act.13  

 
31. A summary of the procedures follows. They are also set out in the AAT fact sheet 

‘Expedited review of decisions under section 501 or 501CA of the Migration Act 1958’ 
which is Attachment 1 to this submission. 

 

                                                
11 Section 33(1)(b) of the AAT Act. 
12 Section 33(1)(c) of the AAT Act. 
13 These modifications set out in the Migration Act only applied to decisions made under section 
501CA(4) on or after 23 February 2017. 
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Applying for review and initial procedures 
 
32. An application for review of a decision under section 501 or 501CA must be lodged 

within nine (9) days after the person was notified of the decision in accordance with 
section 501G(1) of the Migration Act.14 The AAT has no power to extend the time for 
lodging the application. 

 
33. The application must:  

• be in writing and contain a brief statement of the reasons for application15; and 
• be accompanied by a copy of the document notifying the person of the decision as 

well as one of two sets of the documents relevant to the making of the decision 
which were provided when the person was notified of the decision.16 

The application may be lodged in person, by post, by email, by fax or using the AAT’s 
online form.  

 
34. An application fee of $884 must be paid.17 A reduced fee of $100 is payable in certain 

concessional circumstances, which include where a person is in prison or otherwise 
detained.18 The application may be dismissed if the fee has not been paid within six 
(6) weeks after the application was lodged.19 
 

35. After receiving a valid application, the AAT notifies the Minister via the Department of 
Home Affairs that an application has been made.20 Within 14 days, the Minister must 
provide to the AAT any further documents relevant to the decision that contain 
information that must not be disclosed to the applicant.21  

 
Representation 

 
36. The applicant may be represented.22 In applications for review of decisions made 

under section 501 and 501CA of the Migration Act finalised between 1 July 2015 and 
31 March 2018, approximately half of all applicants were represented by a lawyer, 
migration agent or other advocate. 

 
37. The Minister is always represented in these types of cases, generally by an external 

legal service provider, and is an active participant in the review.  
 

Outreach and directions hearing 
 
38. Within one (1) week after the application has been lodged, an AAT registry officer calls 

a self-represented applicant to explain the AAT’s procedures as well as to identify 
whether the applicant requires an interpreter or assistance because of a disability. 

                                                
14 Section 500(6B) of the Migration Act. 
15 Section 29(1)(a) and (c) of the AAT Act. 
16 Section 500(6C) of the Migration Act. 
17 Section 29(1)(b) of the AAT Act and section 20(1) of the Administrative Appeals Tribunal 
Regulation 2015 (AAT Regulation). 
18 Section 20(3) and 21 of the AAT Regulation. 
19 Section 69C of the AAT Act and section 24 of the AAT Regulation. 
20 Section 500(6D) of the Migration Act. 
21 Section 500(6F) of the Migration Act. 
22 Section 32 of the AAT Act. 
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39. Within approximately two (2) weeks after lodgement, the AAT member allocated to 

hear and decide the application holds a directions hearing, usually by telephone, with 
the applicant or their representative and the Minister’s representative. 
 

40. The directions hearing is an opportunity for the AAT member to: 

• explain to a self-represented applicant the AAT’s role and procedures and what 
the AAT must decide in the review; 

• discuss with the parties the issues to be determined in the case, the further 
documentary evidence the parties may lodge and whether they wish to call any 
witnesses at the hearing; 

• set a timetable for the parties to lodge further documents and submissions; and 
• discuss any matters relating to the arrangements for the hearing. 

 
Additional material 
 
41. The applicant and the Minister may lodge additional information they would like the 

AAT to consider, including affidavits or witness statements, expert reports or letters of 
support. If required, either party may request that the AAT issue a summons for the 
production of documents that will be relevant to the review. 

 
42. If the applicant wants the AAT member to take into account any evidence in support of 

their case to be presented orally at the hearing, including from another witness, the 
proposed evidence must be set out in a written statement and given to the Minister’s 
representatives at least 2 business days before the hearing.23 Similarly, any additional 
documents on which an applicant wishes to rely must be given to the Minister at least 
2 business days before the hearing.24 Otherwise the Tribunal cannot have regard to 
the information in reaching the decision. 

 
Hearing and decision 
 
43. The AAT member conducts a hearing unless the application has otherwise been 

resolved.25 Depending on the location of the applicant, the representatives, the AAT 
member and any witnesses to be called, the hearing will be conducted in an AAT 
hearing room with all participants in person or with one or more participants attending 
by video link or by telephone.  
 

44. The applicant and any other witnesses arranged by the parties give evidence on oath 
or affirmation. The parties and the AAT member can ask questions of the witnesses. 
The parties can submit additional documents and make submissions about the 
decision under review. 

 
45. The AAT must determine the application within 84 days after the date on which the 

applicant was notified of the decision. If it does not do so, the decision under review is 
taken to be affirmed under section 500(6L) of the Migration Act. 

                                                
23 Section 500(6H) of the Migration Act. 
24 Section 500(6J) of the Migration Act. 
25 An application may be finalised in accordance with terms of agreement reached by the parties, 
withdrawn by the applicant or dismissed by the AAT. 
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46. The AAT member must give their reasons for the decision orally or in writing. In 

section 501 or 501CA reviews, reasons are usually given in writing. The AAT must 
include the Tribunal’s findings on material questions of fact and refer to the evidence 
or other material on which those findings were based. 
 

47. The AAT’s decisions with written reasons are generally published on AustLII and 
made available to other legal publishers in these types of cases. If the visa that was 
refused or cancelled is a protection visa or protection-related bridging visa, section 
501K of the Migration Act requires that the AAT not publish any information that may 
identify the applicant or their relatives and dependants. More generally, the AAT 
member may, if the circumstances warrant it, make a direction under section 35 of the 
AAT Act either that the reasons for decision not be published or that the applicant or 
other persons not be identified in the published decision. 

 
Visa applicant or former visa holder outside Australia 
 
48. If the visa applicant or former visa holder who is the subject of the decision under 

section 501 or 501CA is outside Australia, the AAT’s normal procedures under the 
AAT Act apply. These differ from the procedures described above in the following key 
ways. 

 
• The time limit for lodging an application is 28 days after the person is given the 

decision. This time limit may be extended if the AAT is satisfied it is reasonable in 
all the circumstances to do so.26  

• The Minister is required to give all of the documents that are relevant to the review 
to the AAT within 28 days after being notified of an application.27 Subject to any 
non-disclosure directions, a copy must also be given to the review applicant.28 

• The AAT generally refers the application to a conference conducted by an AAT 
staff member known as a Conference Registrar rather than holding a directions 
hearing. In addition to the types of matters discussed at a directions hearing, 
conferencing provides an opportunity for the AAT Conference Registrar to explore 
with the parties whether the application can be resolved by agreement. 

• The provisions of the Migration Act that prohibit the AAT from having regard to any 
oral or documentary evidence in support of the applicant’s case not given by the 
applicant to the Minister’s representatives in advance of the hearing do not apply. 
However, the AAT’s general procedures ensure that all information the parties 
intend to rely on at any hearing is lodged and exchanged as early as possible in 
the review. 

• The AAT is not required to complete the review within 84 days after the date the 
person was notified of the decision. 

                                                
26 Sections 29(2) and (7) of the AAT Act. 
27 Section 37(1) of the AAT Act. 
28 Section 37(1AE) of the AAT Act. 
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THE AAT’S TASK WHEN REVIEWING A DECISION MADE 
UNDER SECTION 501 OR 501CA OF THE MIGRATION 
ACT  
 
49. When reviewing a decision made under section 501 or 501CA of the Migration Act, the 

AAT must apply: 

• the terms of the relevant provisions of the Migration Act, particularly the character 
test set out in section 501(6); and 

• any written direction given by the Minister under section 499 of the Migration Act.  

Such a direction must be applied by any person or body (other than the Minister) 
making decisions to which the direction applies. 
 

50. A series of directions has been made under section 499 providing different 
considerations over time in relation to making decisions under section 501 of the 
Migration Act. The current direction, which also applies to making decisions under 
section 501CA, is ‘Direction no. 65 – Visa refusal and cancellation under s501 and 
revocation of a mandatory cancellation of a visa under s501CA’ which commenced on 
23 December 2014. A copy of this direction is Attachment 2 to this submission. 

 
51. Direction no. 65 provides: 

• direction on the application of the character test; and 
• the framework within which decision-makers should approach their task of deciding 

whether to exercise the discretion to refuse to grant or to cancel a visa under 
section 501 or to revoke under section 501CA a mandatory visa cancellation, 
including considerations to be taken into account, where relevant.  

 
52. When considering the exercise of the discretion, the AAT must, informed by the 

general guidance and principles set out in paragraphs 6.2 and 6.3 of the direction, 
take into account the primary considerations and the other considerations that are 
relevant to the individual case. The direction states that primary considerations should 
generally be given greater weight than the other considerations and one or more 
primary considerations may outweigh other primary considerations. The direction also 
states that, in applying the considerations, information and evidence from independent 
and authoritative sources should be given appropriate weight. 
 

53. The primary considerations which must be taken into account, whenever relevant, are: 

• protection of the Australian community from criminal or other serious conduct, 
comprising: 

‒ the nature and seriousness of the conduct; and 
‒ the risk to the Australian community should the non-citizen commit further 

offences or engage in other serious conduct; 

• the best interests of minor children in Australia; and 
• the expectations of the Australian community. 
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54. The other considerations which must be taken into account, whenever relevant, are: 

• international non-refoulement obligations not to forcibly return, deport or expel a 
person to a place where they will be at risk of certain types of harm; 

• the impact on members of the Australian community, including victims of the non-
citizen’s criminal behaviour and the family members of the victim or victims, where 
that information is available; and  

• the impact on Australian business interests. 
 
55. Where the decision under review is to cancel a visa under section 501 of the Migration 

Act or not to revoke under section 501CA a mandatory visa cancellation, the following 
other considerations must also be taken into account, whenever relevant: 

• the strength, nature and duration of the person’s ties to Australia, including:  

‒ how long the non-citizen has resided in Australia, including whether the non-
citizen arrived as a young child; 

‒ the strength, duration and nature of any family or social links with Australian 
citizens, Australian permanent residents or people who have an indefinite right 
to remain in Australia, including the effect of cancellation or non-revocation on 
the non-citizen’s immediate family in Australia; 

• the extent of any impediments the non-citizen may face if removed to their home 
country, in establishing themselves and maintaining basic living standards taking 
into account the person’s age and health, any substantial language or cultural 
barriers and any social, medical and/or economic support available to them in that 
country. 

 
56. Where the decision under review is to refuse to grant a visa under section 501 of the 

Migration Act, the following other consideration must also be taken into account, 
whenever relevant: 

• the impact of visa refusal on family members in Australia, where those family 
members are Australian citizens, Australian permanent residents or people who 
have an indefinite right to remain in Australia. 

 
57. Any other relevant considerations must also be taken into account when making a 

decision. 
 
58. The general nature of the AAT’s decision-making task was described in Drake v 

Minister for Immigration and Ethnic Affairs: 

The question for the determination of the Tribunal is not whether the decision which the 
decision-maker made was the correct or preferable one on the material before him. The 
question for the determination of the Tribunal is whether that decision was the correct or 
preferable one on the material before the Tribunal.29 

 
59. When reviewing decisions under section 501 and 501CA, the AAT member must apply 

the Migration Act and Direction No. 65 in light of all of the material that is properly 
before the Tribunal, including additional information presented during the review 
process. 

                                                
29 (1979) 2 ALD 60 at 68 per Bowen CJ and Deane J. 
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