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Introduction

The Central Land Council (CLC) welcomes this oppoity to provide a submission to the
inquiry into theNational Radioactive Waste Management Bill 20Ibie CLC is a statutory
authority established under the Commonwealoriginal Land Rights (Northern Territory) Act
1976(Land Rights Act). The CLC is also a Native TiRepresentative Body under tNative

Title Act 1993 The CLC represents approximately 24,000 Aboabpeople in the southern half

of the Northern Territory.

The CLC notes that the committee has asked thatriquiry focus on legal and constitutional
matters arising from the 2010 Bill, including issuelating to procedural fairness and the Bill's
impact on, and interaction with, state and Teryilegislation. The CLC’s submission is
therefore focused on those matters and does netd=rthe broader issues relating to radioactive

waste management.
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Summary and Recommendations

TheNational Radioactive Waste Management Bill 2(th@ Bill) is a deeply flawed piece of
legislation that allows the Commonwealth governmergontinue to override many important
considerations in the selection of a site for aoactive waste facility. It is utterly disingenusou

of the Australian Government to claim that this Bbnours the ALPs election commitment to
repeal theCommonwealth Radioactive Waste Management Act @d@<urrent Act). This Bill
retains the processes and in many cases the actwadions of the current Act. It largely mirrors
the approach taken by the previous governmentapproach characterised by the desire to find a
politically expedient solution, contempt for stated Territory laws, and disregard for decision-
making processes enshrined in the Land Rights Attheugh it does provide for limited access

to procedural fairness and administrative review.

The CLC does welcome the commitment in this Biltlitspose of the three sites listed in Schedule
1 of the current Act. The CLC represents the tiaadl landowners of two of the sites intended

to be removed from further consideration. Thesessare Harts Range and Mount Everard.
Traditional landowners of these two sites have hagorously opposed to a radioactive waste
repository on their country, and the ‘selectiontlodse sites did not meet any of the best practice

requirements of site selection.

The CLC has also had representations from traditiowners and affected Aboriginal people
living in the Tennant Creek region within the boandof the CLC area, regarding their
opposition to the proposed site at Muckaty Stasind their dissatisfaction with consultation
processes undertaken under the current Act. Thei€d@appointed that this Bill validates the
Muckaty nomination without acknowledging the digs@md conflict amongst the broader
traditional owner group about the process and gineeament. It is not acceptable that access to
procedural fairness continues to be excluded atigal to its existing nomination or approval.
This confirms the CLC’s view, put clearly in ourtsuission to the senate inquiry into the current
Act (2005) that better protection would be affordedraditional landowners who chose to
nominate a site in accordance with the operatidised.and Rights Act. The CLC believes that
the processes for obtaining a nomination from adl@auncil under the current Act are so flawed

that the existing Muckaty station nomination angrapal should be not be preserved in the Bill.

The CLC'’s concerns with this Bill can be summariasd
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. Like the current Act, the Bill is clearly designedfacilitate the repository being sited

on Aboriginal land in the NT,;

. Like the current Act, the Bill fails to provide farsite selection process based on best
practice and scientific assessment, instead relyingoluntary nominations and an

unspecified and non-transparent agreement-makimceps;

. Like the current Act, the Bill sets aside estaldslhaws and processes for the

acquisition of land and land-use decision-making management;

. Like the current Act, the Bill subverts the proassnder the Land Rights Act which
offer greater protection to traditional landownansl affected communities;

. Like the current Act, state and Territory laws averridden in so far as they

‘regulate, hinder or prevent’ the facility’s devptoent and operation;

. Like the current Act, the Commonwealth’s heritagd anvironmental laws are

overridden at the site selection stage;

. Muckaty station is entrenched as an approved sdélgere is no procedural fairness
requirement in relation to its existing nominatmmapproval, despite the fact that
there is considerable evidence that there is disseongst the broader group of

traditional owners and affected Aboriginal peopi¢He regiofy
. Procedural fairness provisions (s.9) do not appthe@nomination stage; and

*  The procedural fairness requirements in the Bif)(are very limited: only persons
with a right or interest in the land are invitedctimment on a proposed approval, and
the Minister is only required to take any relevemtnments into account in deciding
whether to approve land. Other parties who mayffeetad by the declaration have
no rights at all; there is no public hearing, andights to relevant information. These

considerations also apply in relation to s.17.

Recommendation 1.

The Central Land Council recommends that the Seeget theNational Radioactive Waste

Management Bill 201 its entirety.

1 See for example the submission on behalf of Miyckllers to the 2008 Senate Inquiry into @@mmonwealth Radioactive
Waste Management (Repeal and Consequential Amendaika008

Central Land Council March 2010 3



Recommendation 2.
That the Australian Government develop an altevedsill which:
* repeals the current Act in its entirety;

* establishes a transparent, rigorous and sciergificess for determining a site for a national

radioactive waste repository;

* reinstates the present Land Rights Act conswkadind decision-making processes in respect of
any decisions to allocate Aboriginal land to ther@wonwealth for the purposes of a radioactive

waste repository; and

* reinstates established laws and processes fadbeisition of land and land-use decision-

making and management (including environmentalsassent and protection, heritage protection

and recognition of native title rights).

Site nomination

Like the current Act, the nomination process lietha heart of the problem with this Bill. The
CLC has specific concerns (detailed below) aboeipttocess of a Land Council making a
nomination, but also suggests that a processratvies landowners - whether Aboriginal or
non-Aboriginal - nominating parcels of land as plolgssites for a radioactive waste facility is not
a scientifically rigorous process and can in no Wayinderstood as a serious or best-practice

approach to the siting of a radioactive waste itgdih Australia.
Reliance on voluntary nominations

Choosing a waste site from one that is simply neteid by a landowner is a fundamentally
flawed approach to the siting of a long term fagivhich houses significant amounts of short
lived and long lived radioactive waste. Originaliyo separate facilities were identified for
storing low-level and intermediate level waste. §he selection process for the low level waste
facility occurred over a 10 year period commeneém992, and involved public comment at
three stages. Siting criteria were establishechbyNational Health and Medical Research Council
(NHMRC) in its 1992Code of practice for the near-surface disposalaafioactive waste in
Australia.Eight regions across Australia were identifiedftother assessment and Woomera
finally chosen as the preferred site.
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The National Store Project, designed to store imégliate level waste, commenced in 2001 and
according to Senator Minchin was “intended to le@asparent, nation-wide search for a suitable
site [for long lived intermediate level waste] bdiem scientific and environmental criteria”.
Senator Minchin ruled out co-location of low lewagld long lived intermediate level waste. It is
not clear what happened to the National Store Brpjcess. ACode of practice for the pre-

disposal management of radioactive wasi@ains in draft and is unavailable.

The report of the National Store Advisory Commitieses never widely released. However, a
short-list of 22 Defence properties across Augrsliitable for intermediate level store was

produced.

It is simply not credible to pretend that a volugitaomination process, presumably with
considerable financial enticements, can replac@eegs that actually evaluates regions based on
accepted scientific criteria.

Nomination by a Land Council
With respect of site nomination by a Land Courted CLC has three significant concerns:

- the fact that a nomination pursuant to this Bibh\pdes substantially less protection for

traditional landowners than a nomination pursuarhé Land Rights Act;

- the focus on obtaining a site on Aboriginal landha NT before other nominations can be

called for; and
- the fact that the procedural fairness provisior®) @o not apply at the nomination stage.
Land Council nomination process unworkable

The CLC submits that it is virtually impossible foiLand Council to comply with the
requirements for nomination set out in section dalbee subsection 4(2)(e) requires that a

nomination must contain evidence that:

....If there is a sacred site within the meaninghefAboriginal Land Rights (Northern
Territory) Act 1976on or near the land — contain evidence that thegmsrfor whom the
site is sacred or is otherwise of significancesatesfied that there is no substantial risk of
damage to or interference with the sacred siterasudt of the nomination or subsequent

action under this Act.

Further, under sub-section 4(2)(f)(ii) a nominatimyna Land Council is required to contain

evidence that:
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the traditional Aboriginal owners understand theureand effect of the proposed
nomination andhethingsthat might be done on or in relation to the land under this

Act if the Minister approves the nomination.

The main problem arises from the statement “undedsthe nature and effect of the proposed
nomination and the things that might be done oim oelation to the land under this AcBub-
section 10(2) of the Bill empowers the Commonweat@ommonwealth entity or a contractor to
do anything necessary for or incidental to the psgs of selecting a site. Similargyb-section

10 (3) lists some of the things which might be dbmleether or not on a site”. The list includes a
number of activities which could desecrate a sasited such as drilling, constructing bores, road
construction to access the nominated land andicteaegetation. There may be other activities
which could be conducted under the general powsgrefore, it is not possible for either a Land
Council or the traditional Aboriginal owners of area to know specificallwhat may be done
pursuant to clause 10 if a nomination is accerd,it is not possible for them to knavinere

the activities may be carried out, because thejddoel carried out at considerable distance from

the nominated area.

Until an area is nominated not even the Commonwenlt know what needs to be done for the
purpose of selecting a site, in relation to tha&icHc area. It may not even know what needs to be
done until some time after it accepts a nominati®t.the traditional landowners are required to
know all of that before they make the nominatiohe Tiltimate consequence of a successful
nomination could be the loss of all of their inseein the land and in any all weather access
required, upon a declaration pursuant to sectiomth@s it follows that it is virtually impossible

for a Land Council to meet the requirements for mation of an area of Aboriginal land, both as

to the sacred site requirement and the informedeaarrequirement.

To summarise: the informed consent requirementiregjevidence of understanding of what
might be done to the nominated area, and othes afé#s will be impossible to satisfy when

much of the activity will not be known until a futudate, post-nomination.

Greater protection offered by the Land Rights Act

It is important to understand that even if the entrAct, or this Bill, were never introduced a
Land Council could still have nominated a sitele Commonwealth for the purposes

contemplated by the Bill under the Land Rights Act.

A Land Council could only nominate a site on th&tiactions of the traditional landowners
obtained in compliance with sub-section 23(3) &f tland Rights Act. What would happen
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thereafter would be a matter for agreement betwleehand Council and the Commonwealth.
Any agreement would need to record particulardiaghat might be done by or on behalf of the
Commonwealth in respect of the nominated site utside the site and in respect of any all-
weather access to the site.

Should the nominated site prove suitable, the agee¢ would encompass the terms of the
Commonwealth’s acquisition of all necessary intex;eand the circumstances of its final selection
as a site. This would provide much greater pradecdio the rights of the traditional landowners
than the BiIll.

For the reasons detailed above the CLC believeghbd and Council nomination process
provided for in the Bilremains unworkabland that better protection would be afforded to
traditional landowners who may chose to nominatieain accordance with the operations of the
Land Rights Act.

Prioritising Aboriginal land

The CLC is concerned that this entire Bill is clgalesigned to facilitate a site on Aboriginal land
in the NT, whether at Muckaty or another nominagieel Despite a contingent capacity to call for
general nominations from elsewhere in Australigs @bvious that the political and constitutional
convenience of locating a radioactive waste reposit the NT, specifically on Aboriginal land,
Is the main motivating factor in this Bill. Thegzaumption is difficult to avoid that impoverished
Aboriginal landowners have been made the primacysmf the Bill because, with few other

resources, they may more easily be persuaded aydial inducements.

In deciding whether to make a declaration allowimggeneral nominations the Minister must
‘have regard to whether it is unlikely that a fagilvill be able to be constructed and operated on
Aboriginal land that has been nominated as a palesite under section 4’ [s.5(2)]. It appears
the case that general nominations will not be ddlbe until all attempts to attract a suitable

nomination from Aboriginal land in the NT have besthausted.

Procedural fairness provisions and the limited opportunity for judicial review

The Minister's power under the current Act is abs®land there is no right of review or
procedural fairness accorded to anyone. Thisr&ilores some level of procedural fairness and
administrative review but does not go nearly fasuegh. The procedural fairness provisions (s.9
and s.17) ensure that the Minister must invite cemisfrom each nominator, and, via public
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notices in the Gazette and newspapers, from persiting right or interest in the relevant land.
Comments from these persons must only be ‘tak@naotount’ by the Minister in deciding

whether to approve a nomination (s.9(5)(e)) orakech site (s13).

In addition, the procedural fairness provisionslppply to those with a ‘right or interest in the
land’, meaning that neighbours, those living iroenmunity nearby, or the relevant State or
Territory government do not have an opportunitggmmment. This is contrary to best practice
land-use and land planning community consultatimt@sses, and contrary to the Australian
Government'sCode of Practice for the Near-Surface Disposal afliRactive Waste in

Australia’ which recommend a process of establishing ‘putmitsent’.

Sub-section 9(7) of the Bill provides that the maeral fairness requirements set out in s.9 are
‘taken to be an exhaustive statement of the najustite hearing rule’, limiting the scope for
review of the Minister’s decision at general lawuoder theAdministrative Decisions (Judicial
Review) Act 1977Cth) (ADJR Act). This is problematic because phecess which the Minister
must observe in making a decision consists maihhotice requirements, or merely taking the
views of those with an interest ‘into account.” Te is set so low that it would be surprising if
the Minister ever failed to comply. It is also irgseting to note that at no stage of the decision
making process is the Minister called upon to iake consideration some objective criteria,

such as whether the nominated land is scientificaligeographical appropriate.

Further, there are insufficient procedural fairngssections at the nomination stage. While sub-
section 4(2) sets out the consultation requirenehish must be complied with before a
nomination of a site can be made under proposedf $he Bill, sub-section 4(4) of the Bill
specifically provides that ‘failure to comply witubsection (2) does not invalidate a nomination’.
This effectively prohibits review of the nominationce made and limits relief which can be
granted in an application for judicial review om tirounds of failure to comply with the
consultation requirements to the obtaining of ganation prior to the making of the nomination
under proposed s 4 (sKerinaiua v Tiwi Land Council and An¢g2007] NTSC 40 at [51] per

Southwood J), which would give persons affecte¢ adimited period of time to seek relief.

While provisions of the Land Rights Act (see subtisms 19(6) and 19A(3)) are similar in terms

to sub-section 4(4) of the Bill, there are additibprotections which apply to the Land Rights Act
and do not apply to this Bill. As discussed inailetbove, the agreement making processes under
the Land Rights Act are more transparent and thlgirokurther, there is no equivalent to sub-
section 9(7) of the Bill in the Land Rights Act whiwould preclude review on natural justice

grounds of the final decision. For the above reasthre inclusion of sub-section 4(4) providing
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that failure to comply with sub-section 4(2) does imvalidate a nomination is deeply cynical and

very disturbing.

It is also unclear whether a nomination made usdeof the Bill is a reviewable decision under
the ADJR Act, which would provide persons with stiag under the ADJR Act with a right to
reasons (s.13). The ADJR Act only applies to “aslen of an administrative character
made...under an enactment” (s.3), or to condughddeo be decisions (which includes a
statutory requirement for a recommendation as diton precedent to the making of a decision
under that enactment) (s.3(3)). It is not certalmetlier a nomination under s 4 of the Bill fallsint

either of those categories.

The CLC contends that the nomination process i&elgepart of this Bill, and those with a right

or interest in land should be provided with progaditairness at the nomination stage, as well as
those who are affected by the nomination. Oncemaimation is made the succeeding decisions
are all at the discretion of the Minister (not wgiiZnding the procedural fairness provisions at the
approval and declarations stage). If those withta@nd interests to the land do not support the
proposal to nominate land, or were not consultat vaspect of the nomination, it is critical that
they be given the earliest possible opportunityeek redress.

Site selection

Section 11 of the Bill effectively excludes Stateld erritory laws from operating where they
would ‘regulate, hinder or prevent the doing ohim¢) authorised by section 10.” Under this
section, the Commonwealth has complete discreti@xtlude all or parts of State and Territory
laws, or limit such exclusions. In addition, littee current Act, the Bill overrides the application
of the Commonwealth’aboriginal and Torres Strait Islander Heritage Pegtion Act 1984nd

the Environment Protection and Biodiversity Conservatict 199%s far as they apply to the

site selection process (s.6). Other Commonwealtis can be excluded by regulation [s.10(2)].
While the Commonwealth may have the constitutiquuaver to override Territory laws, such as
those designed to protect sacred sites or prdteatrtvironment, it is completely unacceptable for
the Commonwealth to also exclude application afvaht Commonwealth laws at the site

selection stage.

The CLC is extremely concerned that a project chsuwational significance would not be subject

to an environmental assessment process at theesitetion stage. This would provide publicly
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available data on the assessment process and mménbal studies, and allow members of the

public, indigenous and non-indigenous, to havetnpu

Legislation such as the CommonwealtNative Title Act 1998NTA) andAboriginal and Torres
Strait Islander Heritage Protection Act 198#d theNorthern TerritoryAboriginal Sacred Sites
Act, have been enacted by parliaments to address distad)e Aboriginal people face in
maintaining their culture in contemporary socié€yer-riding the established processes for land
acquisition and land use is unnecessary and imprdpetting aside so many enactments that are
intended to provide for well considered, sciendlig sustainable and community accepted
decisions, further illustrates the very poor degiginaking process on such a nationally important

matter, that will be enshrined in this legislation.

Acquisition or extinguishment of rights and interests

The Bill continues the depressing trend of the Camwwealth to override or avoid the provisions
of beneficial legislation in favour of expedienéydeclaration under s.13(2) that would
extinguish native title rights is to have effecspige the NTA [s.19(2)(c)]. This would enable the
avoidance of the right to negotiate provisionshaf NTA.

If the Government proposed to acquire native tijats under the NTA, native title holders
would have the benefit of the ‘right to negotigtedcess: they would have the opportunity to
provide a written submission to the GovernmentthedGovernment would be required to
negotiate in good faith [see section 31(1) NTA]|rtker, if native title holders requested land or
other non-monetary compensation, the Governmentdimeirequired to consider this request in
good faith [see section 24MD(2)(d) NTA].

The CLC strongly believes that a declaration showidbe capable of having effect despite the
provisions of the Native Title Act 1993 and theseno justification in limiting or avoiding this

legislation.

Although the definition of a ‘future act’ in the MTexcludes anwct affecting Aboriginal/Torres
Strait Islander land [s.233(3)(b) NTA}} is noted that common law native title righte aapable of
co-existing with Aboriginal land but can be extinghed when a declaration under ss13(2) is
made. Whilst the Bill provides for the grantingrigfhts and interest in land to the original owners
when a facility is no longer required (Part 6)sinioted that these provisions only apply to
freehold interests and that the underlying comnagnnative title rights are extinguished for all
time at the time a declaration under ss13(2) isendkhere is no reversion of native title rights.
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Declaration of a site

Subject only to the limited procedural fairnessuiegments at s.17, the Minister has absolute
discretion to declare that a nominated and apprsiteds to be the selected site for the facility
(s.13(2)). The Bills fails to set out any critetiieat must be followed by the Minister.

Schedule 1.
Part 1. The CLC supports repeal of the currentid\its entirety.

Part 2. The CLC supports the repeal of paragragh ¢f schedule 1 of the ADJR Act.

Schedule 2.

The current Act prevents application of the ADJR iaespect of site nominations, approval of
nominations and selection of preferred site. Hilispreserves the legal status of the 2007
Muckaty station nomination, without allowing thasaditional owners and others affected by the

decision any legal recourse, unless the site redatiees.13 declaration stage.

The CLC is disappointed that the existing Muckatynmation and approval have been retained
without establishing a process that would incluteliroader group of traditional owners and
affected area people. Ignoring the obviously heylel of dissent over the Muckaty nomination
will only serve to entrench conflict between indivals and family groups in the Tennant Creek

region.

The CLC again reiterates that the processes dfdhd Rights Act would have afforded better
protection to traditional owners, and ensured tthese with an interest in the area had an

opportunity to put their views forward.

The CLC believes that the processes for obtainingraination from a Land Council under the
current Act are so flawed that the existing Muckstgtion nomination and approval should be not

be preserved in the Bill.
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