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Vantage Performance, who are we? 

Vantage Performance is a domestic firm focused on Turnaround Capital and Growth. We have been operating for 17 years 
and in that time, have been awarded 15 turnaround awards by our peers. Amongst our senior leadership team, we bring 
more than 80 years’ experience in building stronger more resilient businesses, by restructuring and turning around 
financially struggling companies. Vantage is one of the most active safe harbour experts nationally. 

 
Please see our website for more information: www.vantageperformance.com.au  

The experience of our Executive Directors is summarised in the Appendix to this document.  

Additionally, we note Macaire Bromley, Executive Director and submission author, has also authored a comprehensive guide on “Safe 
harbour: a best practice guide for directors”, in partnership with Practical Law Insolvency and Restructuring, which can be accessed here: 
Safe harbour: a best practice guide for directors | Practical Law (thomsonreuters.com) 

Submission – public 

This document comprises Vantage Performance’s response to request for feedback and comments on: Inquiry into 
Corporate Insolvency Australia.  

Closing date for submissions:  30 November 2022     

Authors:    Macaire Bromley, Executive Director  
     Matt Jesse, Director 
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Schedule to TOR para 3(c) 
 

• The Review Panel recommended and former Government agreed, that amendments should be made to the employee/tax mandatory compliance 
element of the Safe Harbour. The amendments proposed will significantly improve the Safe Harbour, to provide for substantial compliance and 
remove the much misunderstood two-strikes rule. This change is intended to better reflect the intention of the legislature as expressed in the 
Explanatory Memorandum, that technical and trivial matters are to be excluded.[i] The new text will align with pre-existing like provisions in the 
Corporations Act. 

• Based on the Gov Response, the proposed text of the new law will read as follows, and Vantage agrees to this amendment and submits that it 

should be made urgently without delay:  

 “(4) Subsection (1) does not apply in relation to a person and either a debt or a disposition if:  

  (a) the company has:  

(i) paid the entitlements of its employees that are payable;  

(ii) given returns, notices, statements, applications or other documents as required by taxation laws (within the meaning of the Income Tax 

Assessment Act 1997 ); and  

  (b) that failure:  

(i) amounts to less than substantial compliance with the matter concerned;   

 

• At page 65 of the Review Report, the Panel notes: “In our view, simplifying the wording of the legislation would make it easier and less costly for 
directors to determine if they are complying with the pre-conditions. Directors’ focus should be on the better outcome analysis rather than detailed 
analysis of technical compliance with the pre-conditions.  … The Panel’s view is that substantial compliance should be assessed broadly with regard 
to all employee entitlements or tax lodgments (as relevant), and not pick up technical, trivial or minor matters.”   

• This is helpful guidance and reflects the legislature’s original intent as follows:  
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The Explanatory Memorandum confirms:  

a director will not be eligible for the Safe Harbour protection if the company is either serially failing to meet its obligations, or there has been a 

serious failure by the company to substantially meet its obligations to pay employee entitlements or meet tax reporting obligations.[ii]   

 

[i]  Explanatory Memorandum, Treasury Laws Amendment (2017 Enterprise Incentives No. 2) Bill 2017 (EM), [1.79].  

[ii] Discussed further and cited as part of the Vantage Submission, D-Q7 (pg 36-37) 
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Vantage Submissions: TOR para 1(a) and 4 

 

TOR 1(a): temporary COVID-19 pandemic insolvency measures, and other policy measures introduced in response to the 
pandemic that may have had an effect on such trends and practices 

Vantage submits: please see D-Q5 (pg 34-35) of our Submission, which we repeat as if set out in full. 

 

TOR 4: supporting business access to corporate turnaround capabilities to manage financial distress 

Vantage submits: please see D-Q12 (including Q10) (pg 44-46) of our Submission, which we repeat as if set out in full.  

By way of update, we note since 1 October 2021, and in particular since January 2022 to present, as one of the most active safe harbour 
experts nationally, we have experienced the following positive advancements: 

• greater awareness amongst directors of the safe harbour protection, as compared to pre-2021 

• greater number of advisors offering safe harbour advice, as compared to pre-2021 

• broader use of safe harbour by directors, beyond severe financial distress but also in the context of capital raising or other 
circumstances where the company is not insolvent but there are concerns around the sufficiency of capital in the near to medium term, 
being prudent use of the safe harbour as an early intervention mechanism – compared to pre-2021 use. 

Whilst use and awareness of the safe harbour protection is greater now than pre-2021, potentially due to the following: 

• current economic times; 

• the industry review of the effective use of safe harbour protection which itself raised awareness, 

 
and that is extremely encouraging, we agree that continuing increased awareness and education remains important. 

  

Corporate Insolvency in Australia
Submission 10



Corporate Insolvency in Australia
Submission 10




