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1. Executive Summary 

Representatives from each state and territory trustee organisation agreed to 
complete a joint submission to the Parliamentary Enquiry into the Capability and 
Culture of the NDIA.  This submission aims to present collective feedback from the 
state and territory Trustees who contributed their input. 

As a group that provides services to some of the most vulnerable members of the 
Australian community, this combined feedback addresses the common issues 
experienced by the participating Trustees about the capability and culture of the 
NDIA from the perspective of court-appointed financial administrators. 

Many adults who have a court-appointed financial administrator are also NDIS 
Participants.  The NDIS has been a transformative social reform that positively 
impacts the lives of Australians with a disability; however, this submission aims to 
identify opportunities for improvement.  

As a collective, the primary areas for improvement identified by the participating 
trustees include: 

a) Decision-making by NDIS Representatives 
b) Communication, engagement, information sharing and recognition of authority 

between NDIA and financial administrators 

Continued investment in upskilling NDIA staff in implementing the NDIS Rules and 
Operational Guidelines would facilitate improved transparency of decision-making.  
Additionally, allowing for improved flexibility for requesting capital supports outside of 
a plan may enhance the responsiveness of meeting urgent, unmet reasonable and 
necessary disability supports and the requirement to self-fund these supports.  In 
turn, this may reduce the need for unscheduled plan reviews and the delays 
associated with requesting these reviews. 

All Trustees identified that access to information about NDIS participants for whom 
they act is a significant barrier to providing personal and ongoing support tailored to 
clients with impaired decision-making capacity.  All parties agreed that recognising 
court-appointed financial administrators for information sharing between agencies is 
critical to enable state and territory trustees to support financial decision-making.  
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2. Terms of Reference 

ACT   Australian Capital Territory 

NDIS   National Disability Insurance Scheme 

NDIS Act  National Disability Insurance Scheme Act 

NDIS Rules  National Disability Insurance Scheme Rules 

NDIA   National Disability Insurance Agency 

 

3. Glossary 

Administrator An administrator is a person appointed by the tribunal 
to make financial decisions for an adult who has been 
found by the Tribunal to have impaired capacity for 
making those decisions 
 

Guardian A guardian is a person appointed by the Tribunal to 
make personal decisions for an Adult who has been 
found by the Tribunal to have impaired capacity for 
making those decisions 
 

  
Impaired Capacity Refers to a person's ability to make decisions in a 

particular area of life.  Impaired decision-making 
capacity may be due to an intellectual disability, 
acquired brain injury, mental illness, dementia or some 
other cause. 
 

National Disability 
Insurance Scheme 
Act (Cth) 2013  
 

The legislation which establishes The National 
Disability Insurance Scheme 

National Disability 
Insurance Scheme 
Rules (Cth) 2013 
 

Legislative instruments made under the NDIS Act that 
set out the more detailed operation of the NDIS and 
accompany – and should be read in conjunction with – 
the NDIS Act. 
 

NDIS Plan The NDIS Plan is a document that includes information 
about the participant's goals, current life circumstances 
and supports.  The Plan also includes any informal, 
community and mainstream supports, and any 
'reasonable and necessary' supports funded by the 
NDIS that is needed for a participant to achieve their 
goals 
 

Participant A person who is a participant in the National Disability 
Insurance Scheme  
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4. About this submission 

The Public Trustee of Queensland invited each state and territory trustee to provide 
feedback to inform the responses addressed in the body of this submission.  The 
submission addresses the Inquiry's terms of reference, including: 

a) the capability and culture of the National Disability Insurance Agency (NDIA), 
with reference to operational processes and procedures, and nature of staff 
employment  

b) the impacts of NDIA capability and culture on the experiences of people with 
disability and NDIS participants trying to access information, support, and 
services from the Agency; and  

c) any other relevant matters. 

The primary themes and issues identified by the participating trustees include: 

c) Decision-making by NDIS Representatives 
d) Communication, engagement, information sharing and recognition of authority 

between NDIA and financial administrators 

This paper will focus on the common themes and issues in consideration of the 
terms of reference.  

5. Capacity and the Role of a Financial Administrator 

Capacity is a legal term referring to the ability to exercise the decision-making 
process.  The test for determining capacity varies across Australian states and 
territories; however, each jurisdiction implements a similar test.  State and territory 
administrative tribunals assess capacity under their relevant legislation.  There is 
currently no consistent approach to determining decision-making capacity across 
jurisdictions.  A broad consensus of the critical attributes to determine capacity 
includes demonstrating the ability to:  

a) obtain and understand information  
b) evaluate the possible alternatives and consequences of a decision 
c) express and communicate a decision, and/or  

Plan Nominee A person nominated to do any act that may be done by 
a participant under, or for the purposes of, the NDIS 
Act that relates to the preparation, review or 
replacement of the participant's plan, or the 
management of the funding for supports under the 
participant's plan.  
 

Supports a broad cluster of 'both informal and formal support 
arrangements, of varying types and intensity 
 

Trustee A state or territory agency that provides financial 
administration services to an adult with impaired 
capacity. 
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d) implement a decision1 
 

When a tribunal assesses capacity, there is always the presumption that every adult 
can make all decisions until proven otherwise2.  If an adult has an impaired capacity 
for making a particular decision, then a decision-maker (guardian or financial 
administrator) may be appointed to support the adult in making decisions.  

An administrator can act for adults with impaired decision-making capacity for 
financial matters.  

6. Financial Administration and the NDIA 

The factors that can impact decision-making capacity include (but are not limited to) 
intellectual disability, acquired brain injuries, mental illness, conditions such as 
dementia, and conditions associated with problematic alcohol and drug use.  A 
disability of this nature would typically meet the disability requirement of the NDIS as 
it would result in a permanent impairment and significantly impact a person's 
functional capacity3. 

Not all people with a disability have impaired decision-making capacity; however, the 
majority of adults with impaired decision-making capacity for financial matters 
present with a disability.  As such, guardians and financial administrators can play a 
pivotal role in supporting adults with disabilities who are NDIS Participants4 .   

While the NDIA recognises the role of guardians appointed under relevant state and 
territory legislation, their recognition of the role of financial administrators is unclear.   

On this basis, a joint submission providing the views of state and territory trustees is 
necessary to ensure the process addresses the terms of reference of this 
parliamentary enquiry. 

7. Background Information  

The NDIS is a significant social reform designed to fund disability support for eligible 
participants.  The NDIS consumer-directed service delivery model supports the 
principles identified in the United Nations Convention on the Rights of Persons with 
Disabilities (UNCRPD)5.  Additionally, it recognises the importance for persons with 
disabilities to have individual autonomy and independence as it allows for choice of 
supports and what service providers are engaged. 

While the Commonwealth does not have any legislation around Human Rights, 
several states and territories have enacted “Human Rights Acts”.  Human rights 
legislation compels administrators to act in a way that is compatible with human 
rights, consider human rights when developing new policies and procedures and, as 
such, aligns with the principles of the UNCRPD. 

 
1 https://doi.org/10.3390/laws8020008  
2 Queensland Capacity Assessment Guidelines (publications.qld.gov.au) 
3 Do you meet the disability requirements? | NDIS 
4 Administrators - Financial decisions | Queensland Civil and Administrative Tribunal (qcat.qld.gov.au) 
5 Convention on the Rights of Persons with Disabilities (CRPD) | United Nations Enable 
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The ongoing development of the capability and culture of the workforce is key to the 
success of the NDIS.  Recognising the importance of a skilled NDIS workforce, the 
NDIA has developed a NDIS National Workforce Plan: 2021 - 20256.  It identifies that 
the NDIA's vision is to "build a responsive and capable workforce that supports NDIS 
participants to meet their needs and achieve their goals".  While the NDIA is 
committed to investing in the workforce's skill and capability and delivering positive 
outcomes to people with disability, there are areas for further improvement.   

Administrators/Trustee Insight  
 
Observations of our (financial administration) clients who are NDIS Participants range from moments of 
transformative change in the life of an individual receiving NDIS support to deep distress and extreme 
frustration at the capacity of decision-making, inability to access necessary supports and inconsistency with 
understanding and interpreting the challenges of accessing support. 
 

 

8. Decision-Making by NDIA Representatives 

The NDIS Rules7 and NDIS Operational Guidelines8 provide NDIA staff with a 
legislative framework and operational information about what to consider when 
making decisions under the NDIS.  The administrator group contributing to this 
response reported a perceived inconsistency and a lack of transparency in 
processes, particularly in developing the budget in NDIS Plans for individual 
participants.  

For individual participants, the NDIS Planner is the primary point of contact between 
people with a disability, and the planner's capability impacts the outcomes for NDIS 
Participants.  Furthermore, how planners make decisions appears to be variable and 
consistent planning processes do not appear to be followed.   

Administrators/Trustee Insight  
 
Planners should have lived experience of good knowledge of disabilities.  Planners are often not professionals 
who understand different disabilities to enable them to support a participant discuss, identify and predict their 
disability-specific needs during a plan period.  This can disadvantage participants with a cognitive or 
intellectual disability or communication impairment, as they may have difficulty identifying and communicating 
their goals and needs. 
 

 
Significantly, all trustees highlighted that their client group and formal and informal 
support networks continue to approach their financial administrator to use personal 
funds to purchase NDIS-type supports.  These requests place a significant financial 
burden on people with a disability and can negatively impact the relationship 
between the person and their financial administrator.  
 

Administrators/Trustee Insight  
 
We exist in an environment where many clients resent and resist our participation in their financial affairs.  
Accordingly, the provision of information relating to their NDIS interactions is rarely forthcoming from them.  

 
6 ndis-national-workforce-plan-2021-2025.pdf (dss.gov.au) 
7 Legislation | NDIS 
8 Operational Guidelines | NDIS 
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We obtain information through third-party sources, and our involvement with our NDIS-funded clients usually 
occurs due to misuse of or inadequate funding provision. 
 

 

The reasons for these requests are reportedly varied and tend to include the 
following: 

a) There is a lack of funding availability in an NDIS Plan due to unidentified 
needs, poor management of NDIS funds resulting in the depletion of funds 
during the plan period  

b) The participant has not received a funding decision or plan review from the 
NDIA promptly, resulting in an urgent unmet need,  

c) NDIS has determined that the support requested is not related to the primary 
disability for which they met access to the scheme. 

d) The participant has not consented to the financial administrator having a copy 
of the plan.  As such, the funding available in the NDIS Plan is not available to 
assist in making personal financial decisions 

e) Service providers seek funding from a financial administrator as an “easy and 
quick” funding option rather than following the NDIS process which is 
perceived to delay access to supports due to the need for assessments to be 
completed and processing of funding applications by the NDIA 

Many of these requests relate to capital supports such as assistive technology, home 
and vehicle modifications and consumables recommended by a suitably qualified 
allied health professional.  

One proposal is that improving the skills and ability of NDIS planners will ensure that 
plans accurately capture a person's goals, provide funding to meet a participant's 
disability-support needs, and consistently apply operational guidelines and rules.  
Additionally, allowing flexibility for requesting capital supports outside of a plan may 
improve the responsiveness of meeting urgent unmet reasonable and necessary 
disability supports and the requirement to self-fund these supports.  In turn, this may 
reduce the need for unscheduled plan reviews and the delays associated with 
requesting these reviews. 

9. Communication, Engagement, Information Sharing and Recognition of 
Authority 

Administrators provide personal and ongoing support tailored to the individual needs 
of adults with impaired decision-making capacity for financial matters.  The primary 
functions of an administrator are to ensure the correct income is received, pay 
accounts, and maintain a budget on behalf of an individual.  

The financial authority of state and territory financial administrators does not extend 
to NDIS funds provided to a NDIS Participant.  However, the NDIS significantly 
impacts the provision of financial administration for NDIS Participants.  

While the NDIA recognises the role of guardians appointed under relevant state and 
territory legislation, their recognition of the role of administrators is unclear, and all 
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trustees are reporting significant difficulty in engaging and communicating with the 
NDIS.  

Administrators/Trustee Insight  
 
The big issue relating to the NDIS from a PT perspective is a legislative one – the lack of access to information 
about shared clients (i.e., NDIS participants with court-appointed administrators) creates inefficiency and 
confusion.  The flow of information is not reciprocal, regardless of the negative financial implications for 
participants.  The NDIS does not regard the PT as an agency entitled to plan information. 
 

 

There have been attempts to develop a Memorandum of Understanding (MOU) 
between different states, territories and NDIS.  Unfortunately, while an MOU allows 
for sharing of essential data about NDIS Participants, it will not provide access to 
individual plans.  Consequently, the ability of administrators to act under their 
respective legislation to make prudent financial decisions is significantly 
compromised.  

Administrators/Trustee Insight  
 
The NDIS is now applying Compensation Reduction Amounts (CRA) to plans where an individual has received 
damages for a personal injury resulting in lifelong disability.  The NDIS approach the PT to provide information 
to calculate a CRA but does not formally communicate the CRA decision to the PT as they do not recognise 
our authority.  Application of a CRA results in a reduction in plan funding, so the participant will likely have 
unmet support needs.  The PT is unaware the CRA was applied and cannot adequately provide financial 
advice and review investments to address the need for access to significantly greater funds in their budget.  
These are not insignificant amounts of money and can total more than $50,000.00 per year.  
 

 

The legislation governing state and territory administrators typically allows access to 
any information that a person would have access to make a decision on their behalf.  
As the NDIA does not recognise state and territory legislation, there is a disconnect 
in access to information.  

The NDIS can share information about NDIS Plans and their decisions with a third 
party with consent from a participant.  The NDIS has introduced Consent Forms for 
this purpose9.  Rather than recognising an administrator's authority, the NDIS 
requests administrators gain consent directly from participants. 

The core issue is the combination of the secrecy provisions of the National Disability 
Insurance Scheme Act (Cth) 2013 and the lack of recognition of substitute decision-
makers in the same Act. While information-sharing agreements and Memorandums 
of Understanding (MoUs) may be helpful, they must be consistent with the secrecy 
provisions and may prove untenable. To resolve the issue,  it is proposed that the 
National Disability Insurance Scheme Act (Cth) 2013 be amended.   

When a state or territory agency cannot obtain consent directly from a participant, 
Information Sharing Protocol and an Information Request Form allow them to submit 
a request for specific information about an NDIS Participant10.   

 
9 Consent forms | NDIS 
10 Sharing participant information | NDIS 
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Typically, administrators will only request information required to exercise their 
power to make a financial decision.  While successful applications have been made 
via the Information Sharing Protocol, there appears to be a significant delay for the 
NDIS to process these applications.  Anecdotally, time delays have been 
approximately 4-6 weeks resulting in delays in finalising financial decisions by 
administrators.  There is an inherent risk for people with disabilities associated with 
these delays due to urgent unmet disability needs in this period.  

To alleviate these issues, recognition of the authority of court-appointed state and 
territory financial administrators will facilitate improved access to information required 
to support decision-making.  This will lead to streamlined information sharing and 
better outcomes for people with impaired decision-making capacity to meet their 
disability-related support needs. 

  

Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135



Capability and Culture of the NDIA
Submission 135


