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Dear Ms Gordon
AEC submission to the inquiry into campaigning activities at polling places

Thank you for the invitation to provide a submission to the Joint Standing
Committee on Electoral Matters' (JSCEM) inquiry into campaigning activities at
polling places.

Appropriate behaviour at polling places is a vital part of Australian democracy.
During electoral events, the Australian Electoral Commission (AEC) rigorcusly
enforces the legislative requirements of the Commonwealth Electoral Act 1918
(Electoral Act) and the Referendum (Machinery Provisions) Act 1984 (Referendum
Act) working with all parties and candidates to ensure voters are able to properly
exercise their democratic rights.

This submission provides a factual outline of the legislation, policy and operational
arrangements for campaigning activities at polling places for federal elections. This
submission does not outline or address any alleged instances of misconduct or
inappropriate activities at polling places that have not been reported or
substantiated with the AEC. The AEC is aware of multiple instances of alleged
misconduct outlined in the media, but does not deem it appropriate to speculate or
respond to unsubstantiated ailegations where no evidence has been provided
directly to the AEC.

The structure of this submission is as follows:

1) Legislative framework for campaigning activities at polling places
s AEC policies

how-to-vote (HTV) cards (legislative and technical issues)

material intending or likely to mislead or intimidate electors

campaigning at polling places

enforcement

handling of queries about the Electoral Act and complaints
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2) Issues arising at recent elections
3) Legislative recommendations

Key documents attached to this submission include:

Electoral Backgrounder — Polling Place Offences - the AEC publishes
Electoral Backgrounders to assist candidates, political parties,
parliamentarians, media commentators, academics, schools, and citizens
generally, in understanding those aspects of electoral legislation,
particularly the Electoral Act that gives rise to most of the questions and
complaints received by the AEC during an election period. Electoral
Backgrounders are an attempt to turn complex electoral law, particularly in
relation to electoral offences, into relatively plain English for the information
and guidance of all interested persons. (Attachment A)

Backgrounder — Electoral Advertising (Attachment B)

Extracts from the Election Procedures Handbook (EPH) - all polling staff are
provided a role specific instructional handbook prior to election day. The
Officer-in-Charge (OIC) EPH provides guidance to the OIC on managing
the polling place; this includes the management of staff and expectations
when dealing with party workers and electors. The OIC is expected to refer
to the EPH throughout the polling period. Extracts include the
responsibilities and rights of candidates, party workers and scrutineers at
polling places, complaints/other issues and, polling place security and
emergency guidelines. (Attachment C)

Electoral Offences poster (EF019) - this poster is displayed at the entrance
of the polling place, providing details of the Electoral Act and Referendum
Act in relation to canvassing for votes or soliciting the vote of any elector.
This notice formally defines the entrance to a polling place for the purposes
of s. 340. (Attachment D)

| welcome the opportunity to respond to additional questions the Committee may
have, or provide information that would be useful to the Committee in its inquiry.

Yours sincerely,

Tom Rogers
Electoral Commissioner

10 July 2015
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1. Legislative framework for campaigning activities at polling places

AEC Policies

1.1

1.2

1.3

The rules surrounding campaigning activities at polling places are
established in the Electoral Act. AEC policies and handbooks detail the
implementation of these legislative requirements.

Specifically, the AEC has produced and makes publically available on the
AEC website Electoral Backgrounders on polling place offences
(Attachment A) and electoral advertising (Attachment B) to ensure that a
consistent and appropriate message is available to those enquiring about
canvassing requirements.

The AEC also produces role-specific Electoral Procedures Handbooks
(EPHs) to support temporary staff during the conduct of polling (extracts
from the OIC version are at Attachment C). Scrutineers and Candidates
also receive handbooks that provide specific guidance on election
processes and offences.

How-to-vote (HTV) cards

Legislative and technical issues

1.4

1.5

1.6

1.7

The rules relating to the printing and publication of HTV cards are contained
in s. 328B of the Electoral Act. Section 328B provides that a person must
not publish a HTV card from the issue of a writ for an election to the close of
polling unless it contains, at the top or bottom of each printed face:
¢ the name and the address of the person who authorised the HTV
card; and
¢ the name of the registered political party or candidate on whose
behalf the card has been published.

However, there is no requirement for printer details to be included on the
HTV cards, as with other campaign materials (s. 328)."

There is also no legislative requirement for HTV material produced for
federal elections to be lodged or registered with the AEC.

Section 328B provides for two offences with respect to the printing and
publication of HTV cards. The first is committed if a person publishes or
distributes a HTV card, or causes, permits or authorises another person to
publish or distribute a HTV card, where the authorisation requirements

' Section 328 of the Electoral Act specifically relates to the printing and publication of electoral
handbills, pamphlets or posters. Under s. 328, a person must not print, publish or distribute a
handbill, pamphlet or poster unless the name and address of the person who authorised the
publication and the name and place of business of the printer appears at the end. These
requirements do net apply in relation to T.-shirts, lapel buttons, lapel badges, pens, pencils or
balloons, and some types of cards. A person found guiity of this offence may be fined up to $1000.
A body corporate found guilty of this offence may be fined up to $5000.
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described above have not been met. The second offence occurs when a
person publishes or distributes a HTV card, or causes, permits or authorises
another person to publish or distribute a HTV card, where the authorisation
details on it are false.

1.8 A person found guilty of either offence may be fined up to 50 penalty
units. As a single penalty unit is currently $170 (see s. 4AA of the Crimes
Act 1914), the maximum penalty for breaching s. 328B is $8 500.2

1.9 The Committee will also note that a person may be guilty of an offence
under s. 335 of the Electoral Act if they leave a HTV card in a polling booth
(subject to certain exceptions). A $500 penalty applies such cases.

1.10 The Electoral Backgrounder: Electoral advertising at Attachment B
provides further electoral law details on HTV cards.

Material intending or likely to mislead or intimidate electors

1.11  Under s. 329 of the Electoral Act it is an offence to print, publish or
distribute any matter or thing during an election period that is likely to
mislead or deceive an elector in relation to the casting of a vote.
Section 329 applies not only to printed matter but also to electoral
advertisements broadcast on radio, television, internet or by telephone.

1.12 A person found guilty of this offence may be fined up to $1 000 or
imprisoned for a period not exceeding six months, or both. A body corporate
found guilty of this offence may be fined up to $5 000.

1.13 ltis important to note that s. 329 only applies to matters or things done
‘during the relevant period in relation to an election’, in other words, matters
or things done between the issue of a particular writ and the return of that
writ. It is also important to note that the notion of a matter or thing being
likely to ‘mislead or deceive an elector in relation to the casting of a vote’
has, following the High Court's decision in Evans v Crichton-Browne (1981)
147 CLR 169, been restricted to those things directed at influencing the way
in which a ballot paper is marked,; it is not aimed at messages that might
influence a voter's views on a particular candidate or political party. As
Justice Greenwood in the Federal Court later noted in Faulkner v Elliot
[2010] FCA 884: ‘The question is whether the conduct...is arguably likely to
mislead or deceive an elector in relation to the casting of a vote as opposed
to influencing the formation of a judgment by an elector of for whom to vote’.

% The value of a penalty unit will increase to $180 for offences committed on or after 31 July 2015.
Consequently, the maximum penalty under s. 328B will increase to $9 000.



Inquiry into campaigning at polling places
Submission 24

Campaigning at polling places

1.14 Under s. 340 of the Electoral Act, a person is guilty of an offence if the

1.18

1.16

1.17

1.18

person engages in any of the following activities within a polling booth, or
within six metres of the entrance to a polling booth, on election day (or any
day to which polling is adjourned)3:

canvassing for votes;

soliciting the vote of any elector;

inducing any elector not to vote for any particular candidate;

inducing any elector not to vote at the election; or

exhibiting any notice or sign (other than an official notice) relating to an
election.

A person found guilty of such an offence can be fined up to $500.

if a person canvasses, solicits or induces, in any of the manners described
above, six metres or more of the entrance to a polling booth, through the
use of a loudspeaker, broadcasting equipment or similar type of equipment,
and the activity is audible within a polling booth, or at or within six metres of
the entrance to a polling booth, the person is also guiity of an offence. A
person found guilty of this offence can currently be fined up to five penalty
units (or $850)".

Section 340 offences are capable of being committed by any person,
including persons campaigning on behalf of political parties or any other
organisation or representative body. They are also committed whether the
person is in a public or private place at the relevant time.

It is important to note that at present s. 340 applies specifically to polling
booths operating on election day (and all days to which polling is
adjourned). While s. 227(8)(e} of the Electoral Act effectively provides that
s. 340 applies to mobile polling booths, the AEC remains of the view that
s. 340 does not apply to pre-poll voting offices. As such, there is no
comparable prohibition on canvassing, etc., outside the entrance to a pre-
poll voting centre.

Enforcement

1.19

The AEC's general approach to enforcing rules relating to canvassing and
other matters is to ask a person to comply with the relevant law. When a
person is suspected of committing a technical or minor breach of a
provision, usually of ss. 328 or 328B of the Electoral Act, the AEC adopts a
practical approach by requesting an undertaking that the offending article is
withdrawn or amended so as to comply with the Electoral Act.

® For mobile polling per this is defined as the time of the visit per s. 227(e) of the Electoral Act.
* $900 from 31 July 2015.
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1.20 However, if the AEC becomes aware that a person is breaching the
provisions of the Electoral Act during polling, and practical or informal
resolution methods are not effective, any or all of the following actions may
be taken.

i} Directions to leave premises

Section 348 provides that where a person commits misconduct in a
polling booth, counting centre or early voting centre, disobeys a lawful
direction from the person in charge of a polling booth, counting centre or
early voting centre, or enters or remains in a polling booth, counting
centre or early voting centre without permission, that person will be
committing an offence. In circumstances where a person commits
misconduct, disobeys a direction or refuses to leave a relevant premise
that person may be removed from the premises by a police officer or an
‘authorised person’ who would typically be a polling worker, often the
OIC. If the OIC is unable to resolve the issue, they are encouraged to
consult with the Divisional Returning Officer (DRO) who will attempt to
seek cooperation initially from the candidate or party, depending upon
the type of alleged misconduct.

ii} Injunctions

i)

Section 383 of the Electoral Act provides that the Federal Court may
grant an injunction to (amongst other things) prohibit a person from
engaging in conduct that constitutes a contravention of the Electoral Act.

The AEC and candidates in the election may make an application for an
injunction to the Federal Court. If the AEC is informed or becomes aware
that a person may have committed an offence, the AEC determines
whether it is appropriate in the circumstances to apply for an injunction.
The Federal Court is able to order injunctions at short notice on election
day.

If an injunction is granted against a person, failure to comply with the
injunction order may constitute contempt of court, for which the Federal
Court can order arrest and detention.

Prosecutions

When the AEC becomes aware of a person engaging in activity that may
constitute a breach of an offence provision, the AEC may refer the matter
to the Australian Federal Police (AFP) for investigation. The AFP may
then refer the matter to the Commonwealth Director of Public
Prosecutions (CDPP) for consideration, in accordance with the
Prosecution Policy of the Commonwealth, as to whether a prosecution
should be initiated.
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Handling of queries about the Electoral Act and complaints

1.21

1.22

1.23

1.24

1.25

1.26

The role of the OIC is fundamental in coordinating people and processes at
a polling place and ensuring the integrity of voting. In the majority of polling
places across the country, party workers, scrutineers and polling officials
cooperate to achieve these goals. However, in small number of instances,
breaches of the requirements of the Electoral Act or tensions do arise and
these have to be handled in an appropriate, consistent and timely manner.
Complaints are handled as per the process outlined below.

During election periods, the AEC actively manages complaints related to
alleged breaches of the Electoral Act. Most of these complaints are
resolved locally before formal escalation occurs, and can be recorded in the
written OIC returns.

Complaints may be received by the AEC in a number of ways, including
verbally, via the election call centre, electronically (through the AEC
website) and by post. Whilst they might be made at different times, typically
complaints about unlawful activities in and around polling places are made
on election day itself or throughout the polling period. Complaints may be
received from any number of persons. This includes electors/members of
the public, scrutineers, political party members and AEC staff members. Not
all matters are reported, especially those of a minor nature that are resolved
without incident. More serious matters and matters of a legal nature are
escalated to the Legal Services Branch in the AEC's National Office. Only a
small number of these occur.

Legal complaints are currently managed in accordance with the AEC Legal
Complaints Statement, which is publicly available on the AEC website
{(www.aec.gov.au). Such complaints are directed to the AEC’s Chief Legal
Officer in the first instance for assessment. Where appropriate, a complaint
may be referred to the AFP for further investigation and, beyond that, to the
CDPP for prosecution. Some matters are resolved with the involvement of
the AEC Executive without recourse to the CDPP or the AFP.

In all cases where a legal complaint is referred to either the AFP or the
CDPP, the AEC will not provide any further information to the complainant
until these other authorities advise the AEC that it is appropriate to do so. In
cases where a legal complaint is dealt with by the AEC and not referred to
the AFP or CDPP, the AEC will write to the complainant advising of its
decision and actions.

For the 2013 federal election, the AEC received 291 electoral advertising
complaints. Of those escalated, two were referred to the AFP for further
investigation. The first referral was for a HTV Card that did not, in the AEC's
view, comply with s. 328B. The second referral was for a candidate who
refused to authorise electoral matter in accordance with s. 328.
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2. Issues arising at recent elections

2.1 The vast majority of complaints made during an election period relate to
incorrect authorisation of electoral advertisements in accordance with
s. 328. The authorisation requirements can usually be met with simple
amendments to the advertisements, such as including ‘printed by’ details.

2.2 The 2013 federal election was the first election at which the requirements of
s. 328B applied to HTV cards. The different authorisation requirements
between ss. 328 and 328B appeared to cause some confusion about the
authorisation requirements, giving rise to many complaints. Most of these
were of a technical nature and dealt with accordingly.

2.3 The AEC occasionally receives feedback about inappropriate behaviour of
party workers outside pre-poll centres including aggressive distribution of
HTV material. The OIC of a polling place will normally deal with any such
allegations directly. The AEC notes its previous comments in paragraph
1.18 regarding inconsistencies on canvassing provisions within the Electoral
Act.

2.4 The AEC can also be called upon to regulate the placement of banners,
corflutes and other material that is often located near polling places and
around the electoral division, for example, signage on telegraph poles and
in front of gardens or residences, etc. For example, this includes being
asked to intervene when extensive plastic wrapping or similar branded
material for a particular candidate has been placed along the fence of a
polling place, allowing no space for an opposing candidate. These matters
are beyond the authority ascribed to the AEC in the Electoral Act.

2.5 Complaints are sometimes made that an individual has removed election
signage for one candidate and replaced it with signage from another
candidate. The Electoral Act does not address this particular issue, other
than ensuring that the material is authorised correctly, that it does not
mislead or deceive in relation to the manner of casting a formal vote, and
that the ‘six metre rule' is applied. As such the AEC does not intervene in
these types of matters that fall outside the provisions of the Electoral Act.

3. Legislative recommendations

3.1 Should an opportunity for legislative change arise, the Committee may wish
to consider the following matters and associated recommendations.

Canvassing near pre-poll voting offices

3.2 The combination of ss. 340 and 348 of the Electoral Act currently authorise
the AEC to control behaviour inside a polling booth, and within six metres of
the entrance to a polling booth. At some polling places, such as many
schools, where the polling booth is located inside ‘enclosed grounds,’ a
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DRO may issue a notice under s. 340(2)(b) of the Electoral Act, the effect of
which is to deem the grounds to be part of the polling booth. This has the
effect of moving canvassers further away from the actual place where the
votes are being cast.

However, while s. 348 (related to control of behaviour at the polling booths)
applies at pre-poll voting centres as well as polling booths on election day -
s. 340 does not apply to pre-poll centres as it addresses the issue
canvassing near ‘polling places’. Consequently, a DRO or pre-poll voting
officer may direct people to leave a pre-poll voting centre on grounds such
as misconduct, but they may not ask that canvassers stay at least six
metres away from the entrance to the pre-poll voting centre. Wherever
possible, pre-poll voting centres are in locations serviced by public
transport, in main streets or in or near shopping centres to enable elector
access. The inability to control population levels around these centres
means that the spaces close tc the centres can at times become congested
by a combination of canvassers, other pedestrians, or both.

Recommendation 1: That s. 340 of the Electoral Act be amended to
harmonise provisions related to pre-poll voting centres with existing mobile
polling provisions as ats. 227(8)(e).

HTV cards

3.4

3.5

3.6

The 2013 federal election was the first time that s. 328B applied to HTV
cards. Prior to this, HTV cards were subject to the general authorisation
requirements of s. 328. As the Explanatory Memorandum to the Electoral
and Referendum Amendment (How to Vote Cards and Other Measures) Act
2010 noted:

‘the intention of the amendments is to make it clearer who will benefit
from the preference flow suggested on the how-to-vote card. It is
intended that these amendments will reduce the potential for voters to
be misled and to give voters the means to make informed decisions by
ensuring that the political source of how-to-vote material is clearly
stated.’

At the 2013 federal election the AEC identified a number a technical
breaches of this authorisation provision. In most cases this involved a HTV
card that had been authorised but did not specifically state on whose
authority the card was produced. Despite these omissions, the AEC was
satisfied, having regard to each HTV card as a whole, that it was clear who
was seeking to benefit from the preference flow advocated by the card.
Consequently, the AEC decided not to refer these matters to the AFP for
further investigation.

However, there was one incident during the 2013 federal election which
resulted in the AEC referring a potential breach of s. 328B to the AFP, who
taler soughl advice ltom lhe COPP. While lhe CDPP advised that
insufficient evidence existed for a prosecution in that particular case, the




Inquiry into campaigning at polling places
Submission 24

matter highlighted a potential broader issue regarding the scope of

s. 328B—namely, whether it extended to persons who authorised HTV
cards but who did not do so on behalf of either a political party or
independent candidate. In this case, the producer of the HTV card argued
that his card was one developed purely in a personal capacity, and that the
requirements of s. 328B(1)(b) therefore did not apply. Given that s. 328B
does not expressly address that HTV cards may be authorised by or on
behalf of other bodies or organisations, there would appear to be a legal
argument that HTV cards authorised by such bodies or organisations need
not reveal that fact to recipients.

Recommendation 2: That s. 328B of the Electoral Act be amended to require
that HTV cards be authorised by or on behalf of bodies or organisations that
are not registered political parties.

Recommendation 3: That for the avoidance of doubt, s. 385A of the Electoral
Act be amended to include unauthorised HTV cards.

Authorisation of electoral advertisements

3.7

3.8

3.9

The AEC notes that different authorisation requirements for ss. 328 and
328B may have contributed to confusion apparently experienced by some
candidates and parties during the 2013 federal election with respect to the
requirements of ss. 328 and 328B.

Unlike an electoral advertisement, a HTV card does not need to include
‘printed by’ details. However, a HTV card does need to include details about
whether it is authorised by or on behalf of a particular candidate (party
endorsed or otherwise) which an electoral advertisement does not. A HTV
card also needs the authorisation details on each printed face of the card.

This divergence in requirements is a result of legislative changes enacted in
the Electoral and Referendum Amendment (How to Vote Cards and Other
Measures) Act 2010

Recommendation 4: That the JSCEM consider whether the requirements in
the Electoral Act related to electoral advertising and HTV cards be
harmonised.

10
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Attachment A: Electoral Backgrounder — Polling Place Offences

Electoral Backgrounder - polling place offences
Updated: 23 June 2015

The Act, when describing offences uses different terms in different sections. In this
Backgrounder definitions for these varicus terms are;

a. A ‘polling booth' is the focation provided at a ‘polling place’ where voling screens are
available at which voters mark their ballot papers.

b. A ‘polling place' is the street address for the location at which a ‘polling booth' is located
and at which voling takes place.

c. The person in charge’, ‘person in charge of premises’, 'officer in charge' and ‘presiding
officer' are all terms used to describe the AEC official responsible for electoral activities in
particular locations.

d. The ‘officer-in-charge’ of each polling place is called the ‘presiding officer’ during polfing,
from 8am to 6pm on election day. From 6pm, however, during the counting of the votes
{the scrutiny), this officer is called the ‘assistant returning officer’.

Introduction

1. Electoral Backgrounders are published by the Australian Electoral Commission (AEC) to
provide a basic introduction to electoral law, policy and procedures for the information and
guidance of all interested parties.

2. The AEC administers the conduct of federal elections under the provisions of the
Commonwealth Electoral Act 1918 {the Act).

3. This Backgrounder provides introductory information in relation to offences under the Act
relevant to polling. More information on some of the offences discussed below, or on those not
directly relevant to polling activities, is contained in other Electoral Backgrounders.

4. Readers should not rely on the information in this document as a statement of how the law
will apply in any particular case. Accordingly, if you are in doubt about the interpretation of the
law in particular circumstances you should seek your own independent legal advice.

5. The information in this Backgrounder is set out under the following headings:

= Compulsory voting

e Influencing the votes of hospital patients or residents of nursing homes

o Bribery

¢ Interference with political liberty

« Printing and publication of electoral handbills, pamphlets or posters

« Printing and publication of How-to-Vote cards Misleading or deceptive publications
Depiction of certain electoral matter

+ (General offences in relation to ballot papers

s Canvassing near polling booths

+ Displaying badges or emblems of candidates in polling booths

1"
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Attachment A: Electoral Backgrounder - Polling Place Offences

+ Leaving how-to-vote cards in polling booths

» Making false statements to voters about enrolment

¢ Unlawfully marking ballot papers

« Disobeying lawful directions of the person in charge of the premises
» Officers and scrutineers to cbserve secrecy

» Scrutineers influencing or communicating with voters in polling booths
o Obligations of persons present when pre-poll vote cast

» Possible repercussions for persons who commit offences

» Removal from the premises

¢ |njunctions

* Prosecutions

e Court of Disputed Returns

¢ Conclusion

6. The Act is available on the Attornev General's Commonwealth Law website. Unless

otherwise specified, all references to sections are to sections of the Act. Also please note, the
words 'voter' and 'elector' are used interchangeably throughout this publication.

Compulsory voting s. 245

7. An elector is guilty of an offence if the elector fails to vote at an election unless they have a
valid and sufficient reason. For more information on compulsory voting see Electoral
Backarounder No. 17, 'Compulsory Voting',

However, the effect of sections 231, 233 and 234 is that the voter is actually required to take
the issued ballot paper(s) and to retire to the polling booth to mark their vote. It is not sufficient
compliance to merely have your name marked off and then to leave the polling booth.

8. If a person found guilty of this offence, a court may impose a maximum penalty of $170 in
accordance with sections 4AA and 4AB of the Crimes Act 1914. In addition, court costs may
also be payable.

Influencing the votes of hospital patients or residents of
nursing homes s. 325A

9. A person who is the proprietor of, or an employee of the proprietor of, a hospital or nursing
home must not do anything with the intention of influencing the vote of a patient in, or resident
at, the hospital or nursing home.

10. A person found guilty of this offence may be fined up to $1000 or imprisoned for six
months, or both.

Bribery s. 326

12
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Attachment A: Electoral Backgrounder — Polling Place Offences

11. A person must not ask for, receive or obtain any property or benefit of any kind for
themselves or any other person on an understanding that any vote of the person will be
influenced or affected.

12. A person found guiity of this offence may be fined up to $5000 or imprisoned for two years,
or both.

Interference with political liberty s. 327

13. A person must not hinder or interfere with the free exercise or performance, by any other
person, of any political right or duty that is relevant to an election under the Act.

14. A person found guilty of this offence may be fined up to $1000 or imprisoned for six
months, or both.

Printing and publication of electoral handbills, pamphlets or
posters s. 328

15. A person must not print, publish or distribute a handbill, pamphlet or poster unless the
name and address of the person who authorised the publication and the name and place of
business of the printer appears at the end.

16. These requirements do not apply in relation to T-shirts, lapel buttons, lapel badges, pens,
pencils or balloons, and some types of cards.

17. A person found guilty of this offence may be fined up to $1000. A body corporate found
guilty of this offence may be fined up to $5000.

Printing and publication of How-to-Vote cards s. 328B

18. Subsection 4(1) contains the definition of what is a How-to-Vote card. In short, it is any
printed medium that lists the name of two or more candidates and directs or encourages
electors to mark their preference for the candidates in a particular order.

19. Section 328B provides that a person must not publish a How-to-Vote card from the issue
of a writ for an election to the close of polling in Australia unless it contains, at the top or
bottom of each printed face:

e The name and address of the person who authorised the how-to-vote card; and
e The name of the registered political party or candidate on whose behalf the card has been
published.

However, as section 328 does not apply to How-to-Vote cards, there is no requirement for the
printer details to be included on the cards.

13
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Attachment A: Electoral Backgrounder — Polling Place Offences

20. A person found guilty of this offence may be fined up to 50 penalty units. A single penalty
unit is currently $170 under section 4AA of the Crimes Act 1914,

Misleading or deceptive publications s. 329

21. A person must not print, publish or distribute any matter or thing during an election period
that is likely to mislead or deceive an elector in relation to the casting of a vote in an election
under the Act. The scope of what amounts to "publish” has been expanded to include not just
the print media, but also by radio, television, internet or telephone.

22. A person found guilty of this offence may be fined up to $1000 or imprisoned for up to six
months, or both. A body corporate found guilty of this offence may be fined up to $5000.

Depiction of certain electoral matter s. 334

23. A person must not write, draw or depict any electoral matter directly on any roadway,
footpath, building, vehicle, vessel, hoarding or place. The history of this offence goes back to
the shortages of building supplies following WWII. In essence it amounts to a graffiti type
offence and does not cover printed and paid for signage.

24. A person found guilty of this offence may be fined up to $1000.

General offences in relation to ballot papers s. 339

25. Subsection 339(1) of the Act provides for a number of offences in relation to ballot
papers. These offences include impersonating any person with the intention of securing a
ballot paper to which the impersonator is not entitled; and impersonating any person with the
intention of voting in that person's name.

26. A person found guilty of one of these offences may be imprisoned for six months.

27. A person who votes more than once in an election is guilty of an offence which carries a
penalty of 10 penalty units, while a person who intentionally votes more than once in the same
election is guilty of an offence which carries a penalty of 60 penalty units. A single penalty unit
is currently equivalent to $170 under section 4AA of the Crimes Act 1914.

28. A person is guilty of an offence if the person defaces, mutilates, destroys or removes any
notice, list or other document affixed by, or by the autharity of, any Divisional Returning

Officer.

29. A person found guilty of this offence may be fined up to $500.

Canvassing near polling booths s. 340
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Note: That where a building used as a polling booth is situated in grounds within an enclosure,
those grounds (by notice) may be deemed by the DRO to be part of the polling booth itself and
the entrance to those grounds would become the entrance to the polling booth.

30. If a person engages in any of the following activities within a polling booth, or within six
meters of the entrance to a polling booth on election day, the person is guilty of an offence:

¢ Canvassing for votes

s Soliciting the vote of any elector

¢ Inducing any elector not to vote for any particular candidate

+ Inducing any elector not to vote at the election

s Exhibiting any notice or sign (other than an official notice)} relating to an election.

31. A person found guilty of these offences can be fined up to $500.

32. If a person is engaging in any of the activities listed above and is using a loudspeaker,
broadcasting equipment or other sound amplifier-type equipment, then if the activity is audible
within a polling booth or within six meters from the entrance to the polling booth, the person is

guilty of an offence.

33. A person found guilty of this offence currently can be fined up to $850.

Displaying badges or emblems of candidates in polling
booths s. 341

34. On election day, no officer or scrutineer is allowed to wear or display a badge or emblem
of a candidate or political party in a polling booth.

35. A person found guilty of this offence can be fined up to $1000.

Leaving how-to-vote cards in polling booths s. 335

36. Any person who exhibits or leaves a card or paper in a polling booth that has any direction
or instruction about how an elector should vote, or about the method of casting a vote, will be
committing an offence.

37. A person found guilty of this offence can be fined up to $500.
38. This prohibition does not apply to:

» Official instructions, for example posters put up by the AEC to assist voters in voting
formally {so that the vote is counted); and

+« Cases where a person is appointed by an elector to assist that elector to vote under the
provisions in s. 234. Section 234 provides that in cases where a person has low vision,
physical disability or literacy issues such that he or she is unable to vote without
assistance, the elector may appoint another person to assist them in marking their ballot
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paper. If the elector does not appoint a person to assist them, the presiding officer of the
polling place may do so. The elector may indicate how the ballot paper is to be marked by
presenting a how-to-vote card to the presiding officer. This presentation of a how-to-vote
card does not contravene s. 335.

Making false statements to voters about enrolment s. 330

39. A person commits an offence if, on election day, they knowingly make a statement to a
voter, either orally or in writing, with respect to a voter's enrolment and that statement is false
or misleading in a material respect.

40. A person found guilty of this offence can be fined up to $1000 or imprisoned for six
months, or both.

Unlawfully marking ballot papers s. 338

41. If a person makes a mark or writes on a ballot paper of another elector (unless the person
is expressly authorised by the Act}, the person will be guilty of an offence.

42. A person found guilty of this offence can be fined up to $1000 or six months imprisonment,
or both.

Disobeying lawful direction of the person in charge of
polling premises s. 348

43. The person in charge of a polling booth is the presiding officer or the substitute presiding
officer. A person in charge of an early voting centre is the Divisional Returning Officer or early
voting officer.

44. In a polling booth or early voting centre, a person must not commit misconduct or disobey
a lawful direction given by the person in charge of the premises.

45. If a person is prosecuted and found guilty of one of these offences, they may be fined up to
$500.

48. A person must not enter or remain in a polling booth ar early voting centre without the
permission of the person in charge of the premises, with the exception of polling officials,
scrutineers or electors who enter the polling booth for the purpose of voting, and who should
remain no longer than is reasonably necessary to do so.

47. A person who does any of these things at a polling booth may be lawfully removed from
the polling booth by a police officer or a person authorised by the person in charge of the

premises.

48. If a person is prosecuted and found guilty of this offence, they may be fined up to $500.
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Officers and scrutineers to observe secrecy s. 323

49, Except in relation to Antarctic voting arrangements, an officer or scrutineer must not
divuige or communicate any information with respect to the vote of an elector (acquired by him
or her in the performance of functions under the Act) that is likely to enable the identification of
the elector.

50. A person found guilty of this offence may be fined up to $1000 or imprisoned for six
months, or both.

Scrutineers influencing or communicating with voters in
polling booths s. 218

51. A scrutineer must not interfere with or attempt to influence any voter within the polling
booth, or communicate with any person in the polling booth except so far as it is necessary in
the discharge of the scrutineer's functions.

52. The penalty prescribed for breaching this provision can be a fine of up to $1000 or
imprisonment for six months, or both.

53. The Act requires all scrutineers to wear a badge identifying them as a scrutineer whilst in
the polling booth. The badges are supplied by the AEC.

54. A scrutineer who breaches these requirements, commits misconduct or fails {o obey the
lawful directions of the presiding officer, may be removed from the polling booth by a member

of the Australian Federal Police, the state or territory police force, or another person
authorised by the presiding officer.

Obligations of persons present when pre-poll vote cast
s. 200K

55. A person who is present when an elector marks a ballot paper at a pre-poll voting place
must not interfere with the elector in relation to the elector's vote or do anything that would
enable the person to find out how the elector marked the ballot paper.

56. The penalty for breaching this provision is a fine of $1 000.

Possible repercussions for persons who commit offences

57. If the AEC becomes aware that a person is breaching the provisions of the Act during
polling, any or all of the following actions may be taken. Removal from the premises.
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58. Section 348 provides that where a person commits misconduct in a polling booth, counting
centre or early voting centre, the person in charge of the premises may direct that person to
leave the premises or have the person removed from the premises.,

Injunctions

59. Section 383 of the Act provides that the Federal Court may grant an injunction to (amongst
other things) prohibit a person from engaging in conduct that constitutes a contravention of the
law in relation to elections.

60. The AEC and candidates in the election may make an application for an injunction to the
Federal Court. If the AEC is informed or becomes aware that a person may have committed
an offence, the AEC determines whether it is appropriate in the circumstances to apply for an
injunction. The Federal Court is able to order injunctions at short notice on election day.

61. If an injunction is granted against a person, failure to comply with the injunction order may
constitute contempt of court, for which the Federal Court can order arrest and detention.

Prosecutions

62. When the AEC becomes aware of a person engaging in activity that may constitute a
breach of an offence provision, the AEC may refer the matter to the AFP for investigation. The
AFP may then refer the matter to the Commonwealth Director of Public Prosecutions for
consideration, in accordance with the Commonwealth Prosecution Policy, as to whether a
prosecution is initiated.

Court of Disputed Returns

63. There is a risk that if a person has engaged in an 'illegal practice’ (which is defined in
section 351 to be a contravention of the Act or Regulations) the election of a candidate could
also be challenged in the Court of Disputed Returns {(CDR). Section 362 gives the CDR the
power to void an election on the grounds of an illegal practice where the Court is satisfied that
the results of the election was likely to have been affected as a result of the practice (see
Mitchell v Bailey (No.2) [2008] FCA 692 and Scott-Irving v Oakeshott [2009] FCA 487).

Conclusion

64. Anyone with an interest in the laws on offences relating to polling, or their application in
particular circumstances, should consult the exact provisions of the Act and seek their own
legal advice.

65. The Commonwealth Electoral Act 1918 is available on the Attorney-General's
Commonwealth Law website. AEC parliamentary submissions relating to electoral law can be
accessed through the AEC website.
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66. Anyone who believes that the law governing polling place offences should be changed
may make a submission to the Joint Standing Committee on Electoral Matters at Parliament
House.
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Electoral Backgrounder: Electoral advertising
Updated: 17 February 2015

Introduction

1. Electoral Backgrounders are published by the Australian Electoral Commission (AEC) to
provide a basic introduction to electoral law, policy and procedures for the information and
guidance of all interested parties.

2.This Electoral Backgrounder provides a basic introduction to electoral advertising. Its
contents are a guide only. Individual matters are assessed on a case-by-case basis and,
ultimately, it is for the courts to decide upon the interpretation of the law in any particular case.
Accordingly, if you are in doubt about the interpretation of the law in particular circumstances,
you should seek your own independent legal advice.

3.This Electoral Backgrounder discusses:

Intent of the law

+ Authorisation of electoral advertising — printed matter and videos
e Electoral advertising — internet

¢ How-to-vote cards

+ Misleading and deceptive electoral advertisements

e Truth in political advertising

» Defamation of candidates

¢ Electronic media blackout

s Political advertising bans

¢« Non-compliance - electoral advertising offences

s Other action

s Complaints

4. The Commonwealith Electoral Act 1918 (the Act) is available on the Attorney-general's
commonwealth law website, Unless otherwise specified, all references to sections are to

sections of the Act. Also, please note that the words 'voter' and 'elector’ are used
interchangeably throughout this publication.

Intent of the law

5. Federal elections are conducted by the AEC under the provisions of the Act.
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6. The Australian Parliament has determined that the Act should not regulate the content of
political messages contained in electoral advertising. Rather, the intent of the Act is to ensure
electors are informed about the source of political advertising and to ensure that political
advertising does not mislead or deceive electors about the way in which a vote must be cast.
Further, as the authorisation details are required to include a street address, this facilitates the
taking of legal action and the serving of legal documents where a person believes they have
been defamed or otherwise have some legal cause of acticn arising from the publication of the
material.

7. Accordingly, the AEC has no role or responsibility in deciding whether political messages
published or broadcast in relation to a federal election are true or untrue. However, the AEC
does have a role in ensuring, to the extent possible, that electoral advertisements which
appear in the print media, on posters and on videos are propetly authorised so that electors
know who is responsible for the statements contained in them.

Authorisation of electoral advertisements — printed matter
and videos

8. In relation to printed matter, subsection 328(1) requires electoral advertisements to state at
the end of an electoral advertisement the name and street address of the person who
authorised the advertisement and the name and place of business of the printer. However,
subsection 328(1) does not apply to particular items (such as T-shirts and how-to-vote cards)
set out in subsection 328(3). This is discussed in further detail below under the heading, "What
does not require authorisation?'

Subsection 328(1A) requires that all electoral video recordings contain the name and address
of the person authorising the video recording at the end of the recording.

9. It is important to note that electoral advertisements must be authorised at all times — not just
during an election period. 'Election period' is defined in section 287 as follows:

... period commencing on the day of issue of the writ for the election and ending at
the latest time on polling day at which an elector in Australia could enter a polling
booth for the purpose of casting a vote in the election.

10. An 'electoral advertisement' is defined in subsection 328(5) as follows:

... an advertisement, handbill, pamphlet, poster or notice that contains electoral
matter, but does not include an advertisement in a newspaper announcing the
holding of a meeting.

11. 'Electoral matter' is defined in subsections 4{1) and 4(9). In subsection 4(1) 'electoral

matter’ is defined as matter which is intended or likely to affect voting in an election.
Subsection 4(9) further states that:
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... matter shall be taken to be intended or likely to affect voting in an election if it
contains an express or implicit reference to, or comment on:

a. the election
b. the Government, the Opposition, a previous Government or a previous Opposition

c. the Government or Opposition, or a previous Government or Opposition, of a State or
Territory

d. a member or former member of the Parliament of the Commonwealth or a State, or of the
legislature of a Territory

e. apolitical party, a branch or division of a political party or a candidate or group of
candidates in the election; or

f. any issue submitted to, or otherwise before, the electors in connection with the election.

12. it should be noted however, that despite the words 'shall be taken to be', subsection 4(9)
must be read in light of the limits on the Commonwealth's constitutional power to regulate
electoral matters. That is, the Commonwealth may not regulate electoral advertising that
contains no connection to the Commonwealth.

13. The effect of the above is that the closer to the due date for the holding of an election (for
example, the 3-year term for the expiry of the House of Representatives in section 28 of the
Constitution) the more likely that a reference to one of the above matters will be 'likely to affect
voting'. This will therefore be an electoral matter that requires the inclusion of the authorisation
details set out in section 328.

The tests applied by the AEC

14. In the AEC's view, there are two broad approaches for determining whether a particular
electoral advertisement requires authorisation under section 328. The first applies to material
that falls within paragraphs 4(9)(a), (e} and (f). The second applies to material that falls within
paragraphs 4(9)(b), (c) and (d).

Material that falls within paragraphs 4(9)(a), (e) and (f)

15. In determining whether material which makes reference to paragraphs 4(9)a), (e) and (f),
and therefore whether the material falls within section 328, the AEC applies the following:

Is the reference in the material to 'the election’ a reference to the federal election? If the
answer is 'yes', the advertisement is likely to contain 'electoral matter’ and requires the
inclusion of the authorisation details 'at the end thereof as stated in section 328.

Material that falls within paragraphs 4(9)(b), (c¢) and (d)
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16. With respect to paragraphs 4(9)(b), (¢} and (d), the AEC's view is that these provisions
may operate slightly differently depending on the proximity of the publication of the electoral
advertisernent to the due date for the holding of an election. Generally speaking, the closer the
publication date for the electoral advertisement to the due date for the holding of an election,
the greater the likelihood that the AEC may conclude that a matter is ‘intended or likely to
affect voting in an election’. Clearly once an election date has been set for a federal election or
a by-election, the presumption is that all printed and video advertising that covers any of the
subject matters listed in subsection 4(9} is likely to be required to include the authorisation
details set out in section 328.

17. The AEC notes that the current practice of political parties is that the conduct of an election
campaign commences well in advance of the actual issue of the writs for an election. The AEC
also notes that there are some provisions in the Act which only create an offence during the
'relevant period’ which is defined in section 322 as being the period between the issue of the
writs for an election and polling day. However, the Parliament has specifically not placed such
a limited operation on section 328. In circumstances where there is an absence of bi-partisan
political support for measures and policies that may be the subject of advertisements, the AEC
will regard such advertising as prima facie amounting to advertising containing ‘electoral
matter’ notwithstanding that there has been no announcement or issuing of the writs for an
election.

18. Accordingly, in determining whether material which makes reference to paragraphs
4(9)(a), (e) and (f) and therefore whether the material falls within section 328, the AEC applies
the following:

During a federal election period

Where an advertisement falls within a federal election period, subsection 4(9} will deem an
advertisement making an express or implicit reference to one of the people or bodies politic
listed in paragraphs (b), (¢) and (d) to contain electoral matter. Accordingly, the advertisement
requires authorisation as stated in section 328.

Outside a federal election period

Where the advertisement falls outside a federal election period, the issue is whether there is
some connection between the reference to a person or institution described in paragraphs
4(9)(b), (c) or {(d)} and a federal election. If the answer is 'yes', for example, if the reference is
intended or likely to affect voting in a federal election, the advertisement requires authorisation
as stated in section 328. Importantly, this requires an assessment of the intention or effect of
the advertisement.

19. Of course, where material falls outside of the deeming provision in subsection 4(9), it will
only require authorisation if it otherwise contains ‘electoral matter' in subsection 4(1), for
example, if it is intended or likely to affect voting in a federal election. This will require an
assessment of the intention or effect of the advertisement.
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Details of the person who authorised the advertisement

20. Section 328 requires electoral advertisements to include the name and full street address
of the person who authorised the advertisement, as well as the name and place of business of
the printer of the advertisement, at the end of the advertisement. This ensures that anonymity
does not become a protective shield for irresponsible or defamatory statements. The inclusion
of the street address details enables legal proceedings to be issued and served.
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