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Thursday, 27 June 2002

SENATE

PRIVILEGE

The PRESIDENT (9.30 2.m.)—The Envi-
ronment, Communications, Information
Technology and the Arts Legislation Com-
mittee, by letter dated 26 June 2002, under
the signature of its chair, Senator Eggleston,
has raised a matter of privilege under stand-
ing order 81, namely, the unauthorised dis-
closure of the committee’s report before its
presentation to the Senate. The committee
indicates that the press item referred to by
the committee shows that there was an un-
authorised disclosure of the report.

In accordance with the Senate’s resolution
of 20 June 1996, the committee has investi-
gated the unauthorised disclosure to the ex-
tent that it is able to do so. The committee
has also, in accordance with that resolution,
come to a conclusion that the unauthorised
disclosure caused substantial interference
with its work.

The committee having conformed with the
resolution of the Senate, the matter meets the
criteria which | am required to consider be-
fore giving precedence to a motion to refer
the matter to the Privileges Committee. I
therefore give precedence to such a motion. I
table the letter from the committee and at-
tachment.

As the Senate is to rise tomorrow for a pe-
riod of more than one week, in accordance
with standing order 81(7) the reference to the
Privileges Committee may proceed immedi-
ately.

Senator EGGLESTON (Western Aus-
tralia) (9.32 a.m.}—I move:

That the following matter be referred to the

Committee of Privileges:

Having regard to the matter rzised by the
Environment, Communrications, [nforma-
tion Technology and the Arts Legislation
Committee in its letter of 26 June 2002 to
the President, whether there was an unau-
thorised disclosure of z report of “that
committee, and whether any contempt was
committed in that regard. '

Question agreed to.
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Tel: (02) 8277 3526

Senator the Hon Margaret Reid I Fax: (02) 6277 5818
. email: ecta.sen@aph.gaov.au

Pres'ldent Of the Senate www.aph.gov.au/fsenate_environment

Parliament House

CANBERRA ACT 2600

Dear Madam President

I write on behalf of the Environment, Communications, Information Technology and
the Arts Legislation Committee to raise a matter of privilege in accordance with
Standing Order 81.

An article published in the 4ge on 17 June 2002 entitled 'Senators tinker with media
bill' contained references to the contents of the Committee’s report on the
Broadcasting Services Amendment (Media Ownership) Bill 2002. The report's
contents were, of course, coufidential until tabled in the Senate on 18 June 2002.

In accordance with the procedures adopted by the Senate on 20 June 1996, the
Committee has sought to discover the source of the disclosure, including by my
writing to all members and staff to ask them if they can explain the disclosure, but
without success.

The Committee has come to the conclusion that the disclosure caused substantial
interference with its work. The unauthorised disclosure of the committee's report may
in future limit open and frank discussion and cooperation among members, with
potentially long term negative consequences for committee operations. Additionally,
witnesses may in future be disinclined to provide evidence to the Committee on an in
camera basis. Your attention is also drawn to the fact that the Committee has
evidence that the journalist who authored the media report did so knowing that a
contempt of the Senate may be involved. Such behaviour is, of course, a key
consideration in Resolution 3 (¢) of the Senate's privilege resolutions of 25 February
1988 in relation to the criteria to be taken into account when matters relating to

contemnpt are determined.

Accordingly, I request that you give consideration to the matter and determine that a
motion relating to the matter should have precedence of other business.

Yours sincerely

R R o

Alan Eggleston  _ ———

T
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THE SENATE\
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Senators tinker with

Annabel Crabk
Canbema

fournalists would be asked i
declare theic bosses media
interests in their storfes under
reommendations from povern.
Ment SEnAtary in a repuore on the
media ownership lepislarion o
be handed down mmarmw,

In anacher blow o the prlait-
ned  dismantling of media
ownership laws, the senators alsg
want-a partial recention of cross-
media restrictions in regional
areas, which wouid further com-
plicare and delay the {egisiation,

It iz beiieved the report from
the Senate’s commuaications
commitice supports the legis-
latinn buc recommends thar
jnurnalists be compelled 1o dis.
close preprietars' cross-media
interests when repurting news
stories that affect thase inrerests,

For exarnple, this would com-
pel a print journalist. when
mentioning a wlevision neowark
owned by their proprietor (or a
show or personality appearing
on that network), (o disclose the
proprietar’s interast.

It is unclear how such an
arrangement would be poiiced.

The Age believas the com-
mittee’s report, due to be abled
in Fedena! Pardfament tomorrow,
also recommends adootng a dif-
ferent cross-media cegime for
regional Australia, in which pro-
prietars wiuld he allowed w own
only two forms of media in zny
given aren — out of celevision,
primt and radin.

The legislaton as it stands
will allow proprietors ro gwn alf
three as lang as chey maintain
sepanrate editorial structures,

Much of the advecse evidence
given during the Semate's inquiry
concerned fears rhar diversicy of
npition acd news sources in
regional areas wauld suffer if
preprietors were allewed ta take
aver radio, tefevision and news-
papers in couniry towns.

The proposed changes, while
ol necessacily unpalatable
the gavernment, would further
complicate the legislation and
are likely to delay the bill further.

The government had ocig-
inally hoped o begin debating
the legislation this week in an
atempt (o push it through befors
partiament rises on June 27, byt
Communications Minister Rich-
ard Alsten s now resigned ro

Bin: 0147
Briaf: SENAT

AT

media bill

waiting undl Jate August a the
2arliest.

Further delays could push the
debate back towards the end of
the year, by which time Semator
Alstan and colleagues hope to be
fully accupied with currying
favour far the full sale of Tefsrra.

The recommendation gon
regional areas refleces strong
backbench concerns, particu-
larly in the Nadonal Parry, about
the relaxing of cross-media own-
ership bans.

The recommendation on
journalistic disclosure is Iikefy ta
anger the Press Council, which
already has reservations abow
the legislation’s intrusion ineg
newsmoms. '

The Press Council protesied
against the legislaton's dause
authorising the Australiapt Broad.-
casting Aucthority to monitwr
news organisations znd ensurs
they keep separate editarial-
Structures. ’

Tomorrow's repart from the
commimee's Coalition majority
will be accompanied by a dis-'
senting repost from Labor and
the Demeocrats, which have
pledged 0 oppose the legisladon
in the Senate,

Ref 3233348




THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA
THE SENATE

Extract from Journals of the Senate
No. 21 dated 27 June 2002

2 PRIVILEGES—STANDING COMMITTEE—STATEMENT BY PRESIDENT—REFERENCE

The President made a statement relating to a matter of privilege raised by the Chair of the
Environment, Communications, Information Technology and the Arts Legislation Committee
(Senator Eggleston) concerning the unauthorised disclosure of a report of the committee and
indicated that the committee had investigated the matter in accordance with the order of the
Senate of 20 June 1996.

The President informed the Senate that, pursuant to the procedures provided by standing order
81 and resolutions of the Senate of 25 February 1988, she had determined that a motion
relating to the matter may have precedence of all other business today.

Document: The President tabled the following document:

Privileges—Standing Committee—Reference—Letter from Senator Eggleston to the
President, dated 26 June 2002 and attachment.

Senator Eggleston moved—That the following matter be referred to the Committee of
Privileges:
Having regard to the matter raised by the Environment, Communications, Information
Technology and the Arts Legislation Committee in its letter of 26 June 2002 to the
President, whether there was an unauthorised disclosure of a report of that committee, and
whether any contempt was committed in that regard.

Question put and passed.
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28 June 2002

Miss Anne Lynch

Secretary

Senate Committee of Privileges
Parliament House
CANBERRA ACT 2600

Dear Miss Lynch

In response to Senator Robert Ray’s letter, I wish to advise that I have no
knowledge of who may have given Ms Annabel Crabb of the Age details
of the recommendations contained in the Senate Environment,
Communications, Information Technology and the Arts Legislation
Committee Report on the Broadcasting Services Amendment (Media
Ownership) Bill 2002.

During the week prior to the tabling of the report, Ms Crabb rang me
seeking information about the report but I declined to provide any details.

On Sunday 16 June, Ms Crabb left 2 message on my phone message bank
stating that as a matter of courtesy she was informing me that she had an
article in the Age of Monday 17 June giving details of two of the
recommendations in the report.

In a jocular manner, Ms Crabb made remarks showing that she was
aware of privilege and she subsequently went on to refer to being put in
jail, which indicates that she was aware that by referring to the
Committee’s recommendations before they were tabled that she was
breaking the privilege rules.

When [ reached Sydney airport at about 10.30pm on the evening of 16
June, after listening to the message of Ms Crabb, [ poadered what the
most appropriate course of action for me to follow would be. I concluded
that I should not confirm the accuracy of her story in any way which
would be the case were [ to ask her not to publish the story or warn her of
the consequences of knowingly breaking privilege. Instead, I decided to
seek to cast doubt on the accuracy of her information. Accordingly, I
rang Ms Crabb and said I would be nominating her for the “Enid Blyton
Creative Fairy Story of the Year Award”.

SENATOR ALAN EGGLESTON
Liberal Senator

for Western Australia

Chair: Senate Legislation
Committee on Environment,
Communications, Information

Technology and the Arts

OTHER
COMMITTEE MEMBERSHIPS

STANDING
* Privileges

¢ Procedure
JOINT

+ Migration

¢ Parliamentary Education

ELECTORATE GFFICE

26 Charles Street
South Perth WA 6(5)
PO Box 984
Sauth Perth WA 0957

Tel: (08) 9368 6612
Toll free: {800 (62 765
Fax: (08} 9368 6699
email address:

senctor.epgleston@aph. gov.au

CANBERRA OFFICE

Suite SG 116
Parliament House
Canberra ACT 2600
Tel: (02} 6277 3407
Fax: {02) 6277 3413

PORT HEDLAND

Tel: (08) 9173 1438



Subsequently, after the article was published on 17 June, I was rung by
journalists from the Sydney Morning Herald, the Australian, and the
Australian Financial Review seeking confirmation of the accuracy of Ms
Crabb’s story. In all three cases, | repeated my comments about
nominating Ms Crabb for the Enid Blyton Fairy Story Award.

I have appended a transcript of Ms Crabb’s voice mail message.

Yours sincerely.

d ’%w&/\,

DR ALAN EGGLESTON
SENATOR FOR WESTERN AUSTRALIA



Transcript of telephone message
TELSTRA introductory message: 6.44PM SUNDAY

Hello Allan, it's Annabelle Crabb at The Age. [ just rang to let you know that Tam
writing a story about your Committee's report to go in tomorrow's paper.

Now I know you are very virtuous and didn't tell me anything about it when I called
you but [ just thought { would let you know out of courtesy seeing as your career
could possibly be on the line for breaking privilege or whatever.

Anyway when you put me in jail I am sure I shall make an impassioned plea for my
own freedom.

Anyway, look if you want to ring and discuss [ am on 0411 517 549. Time now is
about 6.45pm. Thanks. Bye.

7



6 August 2002

Senator Robert Ray
Chairman

Committee of Privileges
Parliament House
Canberra ACT2600

Attention: Miss Anne Lynch

Dear Senator Ray

In reference to your letter dated the 27 June 2002. |
accept your invitation to comment on the matter
mentioned.

| did not disclosed any part of the Committee's Cross
Media Ownership Report before the report was tabled
in the Senate.

Yours sincerely,

&2

Senator John Tierney

fl
 ATSTRALIZ &

AUSTRALIAN SENATE

SENATOR JOHN TIERNEY

Liberal Senator for New South Wales

Chair of the Senate Standing
Committee on Empioyment,

Workplace Relutions, Smail

Business and Education

Deputy Chair of the Senate
Standing Committee on
Communications, Information
‘Fechnology, the Arts and
Enviconment

251 Wharf Road

Newcastle NSW 2300
Telephone: ((32) 4929 2855
Facsimile:  (02) 4929 3595
Toll Free: 1800 042 126

Parliament House

Canberra ACT 26(0

Telephone:  (32) 6277 3345
Facsimile:  (02) 6277 3351
Emuil: senator.tierney @ aph.gov.au
Website: www senatortierney.com
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SENATOR KATE LUNDY

SHADOW MINISTER FOR INFORMATION TECHNOLOGY AND SPORT
SENATOR FORTHEAUSTRALIAN CAPITALTERRITORY

Senator Robert Ray
Chair SRR Ltes
Committee of Privileges

Parliament House

CANBERRA 2600

Dear Senator Ray
I write to you in relation to the matter raised in your correspondence dated 27 June 2002,

I would like to take the opportunity to restate the fact that I have no knowledge or
involvement in the unauthorised disclosure of the report in question.

[ would also like to take this opportunity to advise the committee that my office received
a phone call request from journalist Ms Annabelle Crabb on Friday 14 June 2002
requesting information about the contents of the report in question. I advised that such
information was under privilege and [ was not able to assist. I also advised her that the
report was due to be tabled the following week on Tuesday, and that she would have to
wait until then.

My media adviser received a subsequent phone message from the same journalist on
Sunday 16 June with a similar request. My adviser did not return the call.

Yours sincerel

Kate Lundy
9 August 200

Law Society Building, 11 Londen Circuit, CANBERRA ACT 2601 » PHONE: (02)6230041% » FACSIMILE: (02) 6230 0413
Parliament House, CANBERRA ACT 2600 + PHONE: (02) 6277 3334 - FACSIMILE: (02)6277 3884
EMAIL: seratoriundy@aph.gov.au = HOMEPAGE: http://www katelundy.com.au
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AUSTRAUAN SENATE

ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS

REFERENCES COMMITTEE

LEGISLATION COMMITTEE
12 August 2002 ' PARLIAMENT HOUSE
T T 7 CANBERRA ACT 2600
RECEVEZD Tel. (02} 6277 3525
Senator Robert Ray Fax: (02) 6277 5818
Chair 1 2 i.?.j'-': ?!]-:":? email: ecita.sen@aph.gov.au

B L. ! waww.aph.gov.au/senate_environment
Senate Committee of Privileges

Parliament House
CANBERRA ACT 2600

som ey e et
C'-_..."ru\u b HC{:

Dear Senator Ray

Your letter of 27 June 2002 invited my comment on the unauthorised disclosure of the
report of the Environment, Communications, Information Technology and the Arts
Legislation Committee on the Broadcasting Services Amendment (Media Ownership)
Bill 2002. Evidence of the unauthorised disclosure was contained in an article by
Annabel Crabb published in the Age on 17 June 2002,

At the outset 1 wish to state that I am unable to explain the disclosure and that I have
every confidence that no officer of this secretariat was responsible for the
unauthorised disclosure. The two other secretariat officers involved in the finalisation
of the report, Principal Research Officer, Ms Catherine Rostron, and Executive
Assistant, Ms Christine Wilson, advised the Committee's Chairman, Senator
Eggleston, on 21 June that they were unable to explain the disclosure and I have no
reason to doubt the veracity of their statements.

In this respect, it is material to note that, while some of the information in the Crabb
article was known to the secretariat at the time she would have prepared it, in one
respect the article contained information which was not known to the secretariat prior
to its publication. 1 refer to the final paragraph of the article that states that the report
'will be accompanied by a dissenting report from Labor and the Democrats'. The
secretariat was, in fact, unaware that a joint dissenting report was to be prepared by
the Australian Labor Party and Australian Democrats until 8.38 am on the morning of
17 June, when the report was received in the secretariat as an attachment to an email.

Prior to then, the secretariat was aware only that representatives of the Australian
Labor Party and the Australian Democrats had formally flagged their intention to
prepare dissenting reports and that there was some informal indication of their
intending to collaborate in this regard. The secretariat had no reason to expect, and
would not therefore have been in a position to tell Ms Crabb in definitive terms, that
those indications implied the provision of a single dissenting report, rather than two
separate ones (but which might have expressed the existence of some common ground
between their two positions).

10



I have closely examined the Crabb article and it would appear to have been drawn
from the three-page Fxecutive Summary of Concilusions and Recommendations
contained in the chair's draft report. It appears that Ms Crabb was either supplied
with a copy of the document or was briefed in detail of its contents. It will no doubt
assist the Committee of Privileges in its deliberations if I detail the administrative
processes behind the preparation and distribution of the chair’s draft report.

The Committee Chairman, Senator Eggleston, gave the secretariat drafting
instructions for the chair's draft report as soon as the public hearings were concluded
on 22 May 2002. Drafting continued in the secretariat in close coordination with
Senator Eggleston until reaching a sufficiently advanced stage on 3 June 2002 for a
document entitled Executive Summary of Conclusions and Recommendations to be
compiled for the first time. It is my understanding that, at that stage, only the
Government members of the Committee (and probably also some of their staff) and
the secretariat, had access to the document.

The draft report continued to be revised until at about 4.30 pm on 5 June the
Chairman authorised the release of the chair's draft report in accordance with standing
order 38(1). Ten copies were made by the Senate Committee Office's Resources
Officer, Mr Michael Griffiths. Each copy carried the annotation on the cover of
'CHAIR'S DRAFT 3 June 2002’ and was prominently stamped 'CONFIDENTIAL' in
red ink. Ten copies had been made to allow for copies to be provided to each of the
six Committee members, three spares in case an additional copy was requested by a
Committee member or a participating member, and a copy for proof-reading by the
two key secretariat officers, Ms Rostron and myself. The original version is, of
course, retained on an appropriate file.

At 5.34 pm I finalised a letter of transmittal for the report addressed to the six
Committee members for the Bill inquiry: Senators Eggleston, Bourne, Lundy,
Mackay, Tierney and Tchen. Four of the six members of the Committee were known
to be in Canberra for estimates hearings and copies were delivered to them either in
person or to their Parliament House offices in sealed envelopes. |

Having earlier determined that Senators Bourne and Mackay were in their electorate
offices, copies of the report were placed in Australia Post Express Post envelopes and
deposited in the Australia Post mailboxes in Parliament House. While Australia Post
guarantees next day delivery for its Fxpress Post service to both Sydney and Hobart,
experience has taught me that this guarantee cannot be relted on. Accordingly, and
given that the Committee was scheduled to consider the draft report on 7 June, only
two days later, I made arrangements with Dr David Sutton and Ms Jane Mulligan,
staff members of Senators Bourne and Mackay respectively, to send them copies of
the report by email. Those emails were sent at 5.32 pm and included the comment
‘Please remember it is a confidential document and under embargo until tabled'

{emphasis in original).

The spare copies and the original have been retained in a locked cabinet in my office,
other than when in use. One copy cannot now be accounted for, however. The
secretariat has no written record, nor does any officer have a recollection, of a second
copy of the report being requested by a Committee member, nor of any copy being
sought by a participating member.

11



The meeting of the Committee to consider the chair's draft report commenced at
4.03 pm on 7 June by teleconference, in accordance with standing order 30(3)(a).
Senators Eggleston, Bourne and Mackay, Catherine Rostron and myself were parties
to the teleconference call. The Committee resolved that the chair's draft report be the
report of the Committee for tabling on 18 June 2002, with Senators Bourne and
Mackay indicating their intention to provide dissenting reports. The informal
comment referred to above about there possibly being some degree of collaboration in
the drafting of these dissenting reports was made towards the end of the deliberations.

I should inform the Committee of Privileges that I have a vague recollection of
Annabel Crabb contacting me at some fairly late stage in the inquiry to seek advice
about the tabling arrangements for the report. I did not record the call in my diary as I
saw it as being of a relatively straightforward nature, being one of numerous calls on
the same topic from members of the media and the general public received at around
that stage of the inquiry.

I would have told her the same as I told all callers - that the reporting deadline was
18 June and that, depending on the progress of the business of the Senate on the day,
tabling could be expected to take place at any time after the completion of Question
Time, but more probably in the late afternoon/early evening period. And, if anyone
asked about the report's contents, that I could not disclose its contents prior to its
tabling because they were confidential until that time.

Finally, and for completeness of the administrative processes with which this matter
was handled, I advise the Committee of Privileges that on 20 June, following the
Committee's decision that day to follow the provisions of the Senate's procedural
order of continuing effect of 20 June 1996 in relation to unauthorised disclosures,
Senator Eggleston wrote to Senators Bourne, Mackay, Lundy, Tchen and Tierney, and
to me, Ms Rostron, Ms Wilson, Ms Mulligan and Dr Sutton to ask if they could
explain the disclosures in the Crabb article. [ wrote to Senator Eggleston in similar
terms that day.

All parties responded in a timely manner. Mr Robert Wallace, Research Officer to
Senator Eggleston, also provided a statement given his close involvement in advising
Senator Eggleston with the development of the chair's draft report.

The several responses have not been published by the Committee and it would be
inappropriate for me to provide details of their contents to the Committee of
Privileges without the Committee's authorisation. I point out, however, that Senator
Eggleston confirmed in his letter to Madam President of 26 June 2002 that no
respondent was able to explain the disclosure.

Please do not hesitate to contact me if I can further assist your Committee.
Yours sincerely

/-

Michael McLean
Secretary

12



VICKI BOURNE

14 August, 2002 {4 a0 0an

Senator Robert Ray
Chair

Committee of Privileges
Parliament House
CANBERRA ACT 2600

Dear Senator Ray,

Thank you for your letter of 27 June concerning the recent unauthorised
disclosure of a report of the Environment, Communications, Information
Technology and the Arts Legislation Committee.

I am happy to tell you that I had nothing whatever to do with any unauthorised
disclosure of any material from that Committee. The confidential report was
delivered to my office, but was only seen by my researcher, David Sutton and
myself. I only discussed its contents with David, with other Committee members
and with Committee staff. David only discussed its contents with me, with
Committee staff, and with the staff of other members of the Committee.

Neither of us had any contact with the journalist concerned, Ms Annabel Crabb,
while we had the confidential report, and before the final report was tabled.

If I can elaborate any further, please do not hesitate to contact me.

Yours sincerely,

Vicki Bourne

5APO Box 1015, Randwick, NSW 2031 B (0418) 861098 “B<vbourne@comcen.com.au>
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Michael Gawenda

Associate Publisher & Editor

19 August 2002

Miss Anne Lynch

Secretary to the Committee

Committee of Privileges - Australian Senate
Parliament House

CANBERRA ACT 2600

Dear Miss Lynch

Comumuittee of Privileges

I refer to the letter of Senator Robert Ray dated 27 June 2002, addressed to Annabel Crabb and
respond as follows.

I apologise for the delay in responding to the letter. As a result of a break down in
communication between our reporter in the Canberra Bureau and our office, there was a
significant delay in your letter coming to my attention. This delay was compounded by the
reporter's absence from the Bureau on annual leave.

Disclosure of Report

In a letter dated 26 June 2002, the Chairman of the Environment, Communications, Information
Technology and the Arts Legislation Committee states that the subject article contained
references to the contents of the Committee's report on the Broadcasting Services Amendment
(Media Qwnership) Bill 2002 {'the Bill").

Although reference is made in the article to the contents of the report, [ state for the record that at
no time did The Age journalist view or possess a copy of the report before it was tabled in
parliament.

Public interest

Technology has moved on since the cross media rules were made. The public has an interest in
the ownership of the media in Australia and restraints on media ownership, foretgn ownership
and cross media ownership.

Address 250 Spencer Street, Melbourne, Victoria 3000, Australia
Carrespondence PO, Box 257C, Melbourne, Victoria 3001, Australia
Telephone {3} 9601 2222

Fax (03) 9601 2326

Mobile 0418 319 557

Email mgawenda@theage fairfax.com.au
The Age Company Led
MEL4_470044_1 (W91} ABMN 85 004 262 702
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Committee of Privileges - Australian Senate
19 August 2002 2

Previous reporting of issue

The issue of media ownership reform in Australia, and more specifically the Bill, has received
significant media coverage.

In referring the Bill to the Committee, Senator Alston stated that the purpose of a Senate review
of the Bill was 'to enable public input into the proposed changes'. The article contributed to the
public debate of this proposed legislation.

There has already been substantial public debate on this issue, there were direct public
submissions to the inquiry, and much of the information contained in the article had already been
disclosed in prior reporting of the issue. Therefore, there was little confidentiality in reality
surrounding the report.

Time lapse between article and tabling of report
The article appeared in The Age on 17 June 2002. The report was tabled the following day. [tis

difficult to see how such a short time lapse between the publication of the article and the tabling
of the report could cause 'substantial interference with [the Committee's] work'.

Substantial Interference

The Committee states that the disclosure of the contents of the report have caused substantial
interference with its work.

The Privileges Committee in Chapter One of the 74th report 'Possible unauthorised disclosure of
parliamentary committee proceedings' raises concems that the media is attempting to ‘influence
or distort the outcomes of deliberations of a committee' by the report on committee proceedings
before the report is released.

Given that the article was published one day before the report was tabled in parliament, it is
difficult to see how the article has influenced the deliberations of the Committee.

Effect of publication

1 would have thought that the practical effect of publication of the article prior to tabling of the
report is negligible.

This is evidenced by a comparison between the article and articles published after the tabling of
the report:

MEL4_470044_1 (W9T)



Committee of Privileges - Australian Senate
19 August 2002

The subject article dated 17 June

Financial Review Article dated 19 June

'‘Journalists would be asked to declare their
bosses media interests under recommendations
from government senators ...’

... recommends that journalists be compelled
to disclose proprietors’ cross-media interest
when reporting news stories that affect those
interests.’

‘Howard Government Senators are pushing for
changes to the Coalitions proposals on media
regulation, call for a new requirement that
journalists declare when media proprietors
have an interest in their news stories'

... the senators also want a partial retention of
cross-media restrictions in regional areas ..."

'A Senate committee report into the
Broadcasting Services Amendment Bill, tabled
last night, also calls for the continuation of a
form of cross media ownership regulations in
regional Australia

Clearly, there 1s no significant difference between the subject article, and those articles published

two days later.

Other contempt proceedings

[t is noted that in its report 'Possible unauthorised disclosure of parliamentary committee
proceedings' the Privileges Committee asserts that in recent cases involving disclosure to the

media:

"... the committee has concentrated almost exclusively on attempts to find the
source, virtually ignoring the role of the media in publishing such disclosures.’

Additionally, the report notes that the Committee:

'...has not been willing to punish the publisher of the information without
being able to penalise the source.'

In its letter of 26 June 2002 , the Chairman of the Environment, Communications, Information
Technology and the Arts Legislation Committee admits that it has been unsuccessful in
determining the disclosure of the contents of the report.

The Age submits that it would be unfair for the Privileges Committee to ignore this convention
on this occasion. The Committee should focus its attention on the source or sources.

Guidelines for contempt proceedings

The Senate Privilege Resolutions of 25 February 1998 requires the Committee of Privileges,
when inquiring into matters relating to contempt, to take in account:

'(a)

the principle that the Senate's power to adjudge and deal with contempts should be used

only where it is necessary to provide reasonable protection for the Senate and its
committees and for Senators against improper acts tending substantially to obstruct
them in the performance of their functions, and should not be used in respect of matters
which appear to be of a trivial nature or unworthy of the attention of the Senate.’

MEL4_470041_1 (W9T)
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Committee of Privileges - Australian Senate
19 August 2002

Given that the article:

. was published only one day before the tabling of the report;

) did not influence the deliberations of the Committee;

. did not disclose information substantially different to that already in the public arena;

e isnotsignificantly different in content to articles published the day after the tabling of
the report; and

. that the source of the disclosure has not been punished, let alone identified,

The Age submits that this is not a situation where there have been 'improper acts’ which have
substantially obstructed Senators in the performance of their functions.

Yours sincerely,

il Qo

Michael Gawenda
Associate Publisher & Editor

MEL4_$70044_1 {W9T)
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PARLIAMENT OF AUSTRAL!A - THE SENATE

SENATOR TSEBIN TCHEN DR

Liberal Senator for Victoria PO

BPINRRE Y

22 August 2002

Senator the Hon Robert Ray
Chair, Privileges Commitiee
Parliament House
CANBERRA ACT 2600

Dear Senator Ray,

[ am reminded that the Privileges Committee had enquired of me by letter dated 27
June 2002 on a matter of unauthorised disclosure that was raised by the Environment,
Communications, Informatton Technology and the Arts Legislation Committee, to
which I had not responded by the nominated date of 14 August 2002.

I offer my sincere apologies to the Privileges Committee for this oversight, which was
caused by confusion on mine part of an enquiry on the same issue sent to me by the
Environment, Communications, Information Technology and the Arts Legtslation
Committee, to which [ did respond.

As for the matter that is the subject of your query, I wish to advise that [ have no
personal knowledge or information about it. Nor does my office or any of my staff
have any such knowledge or information.

Yours sincerely,

G '72,(::

TSEBIN TCHEN
1013 WHITEHORSE ROAD Telephone: {03) 9897 3307
BOXHILL VIC 3128 Toll Free: 1800 803 977

1 8 - Facsimile: (03) 9897 4578



Sue Mackay

Labor Senator for Tasmania
Opposition Senate Whip

26™ August 2002 P

Miss Ann Lynch,
Secretary, Senate Privileges Committee

Parliament House
Canberra ACT 2600

Dear Miss Lych,

I refer to the letter dated 27" June 2002 concerning the matter raised by the
Environment, Communications, Information Technology and the Arts Legislation
Committee in its letter of 26" June 2002 to the President, whether there was an
unauthorised disclosure of a report to that committee, and whether any contempt was
committed in that regard.

Further to what I indicated in my statement to the Environment, Communications,
Information Technology and the Arts Legistation Committee with regard to this
matter, [ confirm to you that [ have no knowledge of how the unauthorised disclosure
took place.

Yours sincerely,

Canberra Office: Hobart Office:
Parliament House PO Box 376
CANBERRA ACT 2600 HOBART TAS 7001
Phone: 02 6277 3336 www. suernackay.tassie.net.au Phone; 03 6224 4022
Fax: 02 6277 3660 senator.mackay@aph.gov.au Fax: 03 6224 4030
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MinterEllison

ILAWYERS

14 October 2002 RIALTO TOWERS 525 COLLING STREET MELBOURNE
GPO BOX 769G MELBOURNE VIC 3001 AUSTRALIA
DX 204 MELBOURNE www.minterellison.com
TELEPHONE +61 3 8608 2000 FACSIMILE +61 3 8608 1000

PRIVATE AND CONFIDENTIAL

Senator the Honourable Robert Ray
Chair

Committee of Privileges

The Senate

Parliament House

CANBERRA ACT 2600

Dear Sir

We confirm that we act on behalf of The Age Company Limited, Mr Michael Gawenda
(Associate Publisher and Editor) and Ms Annabel Crabb (the reporter).

We refer to Mr Gawenda’s letter to you of 19 August 2002 and your subsequent letter of
3 September 2002.

We now enclose:

1. Written submission on behalf of our clients;
2, Letter from Mr Gawenda, with attachments; and
3. Letter from Ms Crabb, with attachment.

We confirm that at the hearing at 4.30 pm on Thursday 24 October 2002, our clients will be
represented by Mr Steven Rares SC and Mr Robert McHugh, with Adam Barnett from Minter
Ellison. Mr Gawenda will also appear.

As mentioned in the submission, in the light of the material now before the Committee, our
clients request that the Committee:

(a) Canecel its public hearing on 24 October 2002; and
(b) Report to the Senate that on the basis of its investigation, it has concluded:

(i) that there was an unauthorised disclosure of the two recommendations referred
to in the submission and the fact that there was to be a Minority ECITAL
Committee Report; but

(11} no contempt was committed in that regard.

MINTER ELLISON GROUP AND ASSOCIATED OFFICES

SYDNEY MELBOURNE BRISBANE CANBERRA ADELAIDE PERTH GOLD COAST

AUCKLAND WELLINGTON CHRISTCHURCH HONG KONG SHANGHAI JAKARTA
MEL4_520300_L {W97) BANGKOK NEW YORK LONDON
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Senator the Honourable Robert Ray
14 October 2002

Could you please advise this office of your position as to whether this matter should continue to
a public hearing,.

Yours faithfully
MINTER ELLISON

2 BT T

enc
Contact: Peter Bartlett Direct phone: +61 3 8608 2623
E.mail: peter.bartlett{@minterellison.com

Our reference: PLB 30-3962203

MEL4_520500_1 (WST) ‘ 1
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AUSTRALIAN SENATE
COMMITTEE OF PRIVILEGES

INQUIRY INTO MATTER REFERRED ON 27 JUNE, 2002

WRITTEN SUBMISSIONS OF
THE AGE COMPANY LIMITED,
MICHAEL GAWENDA AND ANNABEL CRABB

Introeduction

1. These submissions are made on behalf of The Age Company Limited (“The Age™),
Michael Gawenda and Annabel Crabb pursuant to the invitation given by Senator the
Hon Robert Ray, the Chair of the Committee of Privileges (“the Committee”), by
letter dated 3 September, 2002.

2. These submissions are intended to supplement Mr Gawenda’s letter to the Secretary

to the Committee dated 19 August, 2002.
The article

3. The present inquiry relates to the publication by The Age on 17 June, 2002 of an
article written by Ms Crabb, a journalist employed by The Age, entitled “Senators
tinker with media bill” (“the Article™).

4. The Article referred to two recommendations which it was expected would be made
on the following day, 18 June, in a report by a majority of Senators on the
Environment, Communications, Information Technology and the Arts Legislation
Committee (“the ECITAL Committee”). Those two recommendations were

described in the Article in the following terms:

N
[
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(a) the majority recommended “that journalists be compelled to disclose
proprietors’ cross-media interests when reporting news stories that affect

those interests”; and

(b) the majority recommended “adopring a different cross-media regime for
regional Australia, in which proprietors would be allowed to own only two

Jorms of media in any given area— out of television, print and radio.”

The Article also stated that the majority ECITAL report would be accompanied by a

dissenting report.

5. The Article did not otherwise refer to the content of any draft or final report by the
ECITAL Committee.

6. It 1s important to note that the Article did not refer to any confidential submission
made to the ECITAL Committee or to any oral evidence taken in camera. The only
reference in the Article to evidence given to the ECITAL Committee was the
statement that “/mjuch of the adverse evidence given during the Senate’s inquiry
concerned fears that diversity of opinion and news sources in regional areas would
suffer if proprietors were allowed to take over radio, television and newspapers in
country towns.” That evidence was given in public hearings and there can be no

question that it was available and appropriate for public report.

The reference

7. On 27 June, 2002 the Senate referred to this Committee the matter raised in a letter
from the Chairman of the ECITAL Committee to the President of the Senate dated 26

June, 2002 (“the Reference”). The two issues raised in the Reference are as follows:

(a) “whether there was an unauthorised disclosure of a report of [the ECITAL]

committee”; and

(b) “whether any contempt was committed in that regard”.
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Unauthorised disclosure

8.

10.

The Age, Mr Gawenda (who is the Associate Publisher & Editor of The Age) and Ms
Crabb (“the Age Parties™) do not dispute that the disclosure of:

(a) the two recommendations referred to above; and
{b) the fact that there was to be a minority ECITAL Committee report;

{(“the Disclosures™) was not authorised by the ECITAL Committee.

. However, the Age Parties do dispute that the report itself was disclosed to any of

thenr.

Moreover, the Age Parties submit that the Disclosures did not constitute contempt.

Contempt — the thresholds in section 4 and Resolution 3

11,

12.

13.

14.

The Age Parties submit that given the nature of the Disclosures and the circumstances
in which they were made, no contempt was committed either by the person or persons

who initially disclosed those matters to Ms Crabb or by any of the Age Parties.

Section 4 of the Parliamentary Privileges Act 1987 provides:

“Conduct (including the use of words) does not constitute an offence against a House unless it
amounts, ot 1s intended or likely to amount, to an improper interference with the free exercise
by a House or committee of its authority or functions, or with the free performance by a
member of the member’s duties as a member.” (emphasis supplied)

Section 4 enacts a threshold test for all conduct which is alleged to amount to
contempt, whatever its description. The clear purpose of the provision is to ensure
that conduct which amounts to a mere technical breach or which does not have any
substantial effect on the workings of the House or committee will not constitute

contempt.

Resolution 3 of the Resolutions agreed to by the Senate on 25 February, 1988

relevantly provides as follows:
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4

“The Senate ... requires the Committee of Privileges to take these criteria into account when
inquiring into any matter referred to it:

{a) the principle that the Senate’s power to adjudge and deal with contempts should be
used only where it is recessary to provide reasonable protection for the Senate and
its committees and for senators against improper acts tending substantially to
obstruct them in the performance of their functions, and should not be used in respect
of matters which appeared to be of a trivial nature or unworthy of the attention of the
Senate; ..." (emphasis supplied)

The eftect of Resolution 3(a) is to raise the threshold for investigation by this

Committee even higher than the standard in section 4. That is so because, while

_section 4 limits the scope of the matters which constitute contempt, resolution 3(a)

confines still further those contempts which justify investigation.

The nature and circumstances of the present Disclosures

16.

17.

18.

There does not appear to be any question in the present case of interference with the
free performance of any individual member’s duties. The only issue for consideration
concerns the possibility of improper interference with the authority or functions of a

House or committee,

There can be no suggestion that the Disclosures were infended to amount to an
improper interference with the authority or functions of the Senate or the ECITAL
Committee. There is no evidence of any improper intention. To the contrary, as is
apparent from Ms Crabb’s and Mr Gawenda’s letiers to the Committee, the Article
was published for the important public purpose of promoting debate on issues of great
social, political and constitutional significance. The proposed legislation and the
recommendations referred to in the Disclosures, if enacted, would have an immediate
effect on freedom of speech, diversity of opinion, media power and political

communication generally.

The question whether the Disclosures in fact amounted to, or were likely to amount to,
an improper interference with the authority or functions of the Senate or the ECITAL
Committee must be judged in light of the nature and circumstances of the Disclosures.

The following matters are significant for this purpose:



19.

20,

()

(b)

©

(d)

(e)

5

The Disclosures did not relate to any evidence given or submission made

confidentially to the ECITAL Committee.

To the extent that the Disclosures referred to the content of any as yet
undisclosed report, they were confined to two final recommendations of the
ECITAL Committee. At the time the Disclosures were made, the political and
deliberative process of the ECITAL Committee had come to an end'. The
members of that committee had made their decision. They were committed to
the publication of their recommendations and to the need to stand before the

Parfiament and the electors to defend them.

The issues involved were of manifest public importance and public interest in

the true sense.

There was a suggestion, referred to in the Article itself, that the government
originally had intended to enact the legislation before 27 June — just 10 days
after the date of the Article, although a longer period was indicated as more
probable. There was, in all the circumstances a pressing need for a full and
extensive public debate on the proposed legislation and recommendations for

its amendmernt,

The ECITAL Committee’s report and its recommendations were to be, and

were in fact, published on the following day.

The Chairman of the ECITAL Committee, Senator the Hon Alan Eggleston, in his
letter to the President of the Senate dated 26 June, 2002 raised three matters which

would touch upon the question of improper interference with the work of the

committee. Each of the Chairman’s assertions is unexplained and unsubstantiated by

any evidence. None of the assertions deals directly with the nature or circumstances

of the Disclosures at issue.

First, Senator Eggleston asserts that in relation to the ECITAL Committee the

disclosure in fact *“... caused substantial interference with its work.” No description is

see the annexures to Mr Gawenda's letter dated 14 October 2002
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6

given of the actual interference alleged. It is difficult to see what the interference
could have been. Indeed, given that the information-gathering and deliberative
processes had already come to an end by 17 June, 2002, it is clear that there was no

such interference, much less a substantial interference.

Secondly, Senator Eggleston asserts that the disclosure “... may in future limit open
and frank discussion and cooperation among members, with potentially long term

negative consequences for committee operations”.

(a) While there might be some basis for this assertion if the disclosure at issue had
been made at an earlier stage of the committee’s deliberations, it is difficult to
see how disclosure of two of the final conclusions to which committee
members had come, just one day before those conclusions were to be tabled in
the Senate, could have any substantial effect on future cooperation among
them, Is it really likely that professional politicians will be put off the
performance of their duties because their final recommendations are made
public 24 hours ahead of schedule? Would the Committee conclude that
Senators who had come to considered political decisions and who were
prepared to defend them in and out of Parliament would be inhibited in
forming their views by such a disclosure? Senators are made of sterner stuff:
they are not prone to abandon their well thought out positions merely because

those positions are leaked.

(b) In any event, to the extent that there could be any such effect, its cause would
not be the publication of the Disclosures by The Age, but rather the fact that a
member of the committee had himself or herself made an unauthorised
disclosure. It is thus not surprising that this Committee has often stated the
view that it is not appropriate to pursue media outlets with respect to

unauthorised disclosures of this nature without also pursuing the person who

This is shown by the fact that the letter dated 11 June 2002 of Mr B Wolpe, Manager, Corporate
Affairs of John Fairfax Holdings Ltd to the ECITAL Committee was received after tha: Committee “...
had finalized its consideration of its report ...”: see the annexures to Mr Gawenda’s letter dated 14
Cctober 2002,
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22,

23,

24,

25.

disclosed the matter”.

Thirdly, Senator Eggleston asserts that “.. witnesses may in Suture be disinclined to
provide evidence to the Committee on an in camera basis”. There is simply no basis
whatever for this assertion. The Article did not refer to any in camera evidence.
Indeed, in the present case, it appears that in fact no evidence was given in camera to

the ECITAL Committee,

While it is understandable that Senator Eggleston might be upset that the ECITAL

Committee’s recommendations were not kept confidential, nevertheless the

" circumstances and consequences of the Disclosures do not fall within section 4 of the

Act. It follows that there has been no “offence against a House” within the meaning

of that section. That is, no contempt has been committed.

Another way of looking at the question is to ask what would have happened after
Senator Eggleston spoke to Ms Crabb had he sought an injunction from the Court. Of
course, the Courts do enjoin persons who seek to publish confidential material, but the
availability of this remedy is very limited when govemnment secrets are involved. For
this purpose the Parliament is one of the three arms of government under the
Constitution. The legal principles which apply to the Executive government’s claims
for confidentiality apply also to the present situation or, alternatively, may be thought

to be analogous to some breaches of Parliamentary privilege.

The High Court of Australia has adopted® the explanation of the principles made by
Justice Mason in The Commonwealth of Australia v John Fairfax & Sons Ltd® in the
following passage. The case dealt with leaked documents the publication of which
was said to be detrimental to relations with foreign countries and to prejudice national

security. Justice Mason said:

“It may be sufficient detriment to the citizen that disclosure of information relating to his
affairs will expose his actions to public discussion and criticism. But it can scarcely be a

see, e.g. 74™ Report at para. 109; 167% Report at para. 4.4; 99™ Report at para. 44

see Esso Australia Resources Lid v Plowman {1993) 183 CLR 10 at pp 31-32 per the Chief Justice, Sir
Anthony Mason, with whom Justices Dawson and McHugh agreed at pp 39, 48

(1980) 147 CLR 39 at p 52

28



26.

27.

28,

29.

8

relevant detriment 1o the government that publication of material concerning its actions will
merely expose it to public discussion and criticism. J¢ is unacceptable in our democratic
society that there should be a restraint on the publication of information relating to
government when the enly vice of that infarmation is that it enables the public to discuss,
review and criticize government action.

Accordingly, the court will determine the government’s claim to confidentiality by reference
to the public interest. Unless disclosure is likely to injure the public interest, it will not be
protected.

The court will not prevent the publication of information which merely throws light on the
past workings of government, even if it be not public property, so long as it does not prejudice
the community in other respects. Then disclosure will itself serve the public interest in
keeping the community informed and in promoting discussion of public affairs. If, however, it
appears that disclosure will be inimical to the public interest because national security,
relations with foreign countries or the ordinary business of government will be prejudiced,
disclosure will be restrained. There will be cases in which the conflicting considerations will
be finely balanced, where it is difficult to decide whether the public’s interest in knowing and
in expressing its opinion, outweighs the need to protect confidentiality.” (emphasis supplied)

The Disclosures enabled the public to know of and then discuss the two final
recommendations earlier than they would otherwise. Sometimes leaks are necessary
and they are accepted as part of the lifeblood of our democracy. However, it is
accepted that on occasion damage can be done by leaks. And, there will also be
circumstances where a balanced view needs to be reached between the public’s
interest in knowing and expressing its opinions and the need to censure the breach of

confidence which brought about a leak.

The essence of what Sir Anthony Mason said in the passage set out above and what
section 4 of the Parliament Privileges Act 1987 provides is that the mere fact that the
Disclosures occurred by the publication of the Article is not enough to constitute an

offence.

The power to find that an offence or contempt has occurred should be exercised
sparingly and only when some real harm ~ some “improper interference” in the words
of section 4 — can be identified as having flowed from the conduct referred to the

Committee. The same principle applies in the case of Resolution 3(a).

Here, no improper interference occurred. No offence or contempt was committed.
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31.

32,

33.
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Moreover, even if the present Disclosures could amount to a technical contempt, it is
beyond argument that their circumstances and consequences were such that it would
not be “necessary” for the Senate to deal with them within the meaning of Resolution
3(a). There is simply no basis for a conclusion that the Disclosures had any tendency
“substantially to obstruct” the ECITAL Committee or its members in the performance
of their functions. It is respectfuily submitted that the technical contempt in question

— if any — is properly described as “trivial” in nature.

The triviality is all the more apparent in light of:

“(a) the light-hearted conversation which Senator Eggleston had with Ms Crabb on

the night of 16 June, in which he said he would nominate her for the “Enid

Blyton Creative Fairy Story of the Year Award”,

(b) the fact that Senator Eggleston apparently did not refer to privilege at all in
that conversation. Indeed, he did not refer to any concern about the

publication of the Disclosures; and

{c) the fact that Senator Eggleston did not require of Ms Crabb, Mr Gawenda or
The Age that they not publish the Article.

While the Age Parties make no criticism of Senator Eggleston in regard to that
conversation, they submit that the Disclosures should be viewed in light of the
circumstances as they appeared at the time and, particularly, as those circumstances
were reflected in the Senator’s own contemporaneous response to them. It is open to
the Committee to take the view that the Age Parties — who gave the Senator an
opportunity to respond to the Article before it was published but who were denied any
opportunity to address the concerns which the Senator voiced in his letter of 26 June
— were entitled to proceed on the footing that no substantial question of privilege was
involved and that no improper inference with the ECITAL Commiitee or the Senate

would occur.

The Age Parties submit that, in light of section 4 and Resolution 3(a), the Committee

has no need -— and indeed, no jurisdiction — to pursue this matter any further.
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Suggested bases for any contempt

34, In any event, there appear to be only two bases suggested for any contempt in the

present case:;
(a) section 13 of the Act; and

b) Resolution 6(16) of the Resolutions agreed to by the Senate on 25 February,
1988.

35.  The Age Parties submit that, even if the threshold requirements of section 4 and
“Resolution 3 were inapplicable, the Disclosures did not contravene either section 13

or Resolution 6(16).
Contempt — section 13

36. Section 13 of the Act relevantly provides:

“A person shall not, without the authority of a House or a committee, publish or disclose:
(a) a document that has been prepared for the purpose of submission, and submitted, to a
House or a committee and has been directed by a House or a committee to be treated

as evidence taken in camera; or

{b) any oral evidence taken by a House or a committee in camera, or a report of any such
oral evidence,

unless a House or a committee has published, or authorised the publication of, that document
or that oral evidence.” (emphasis supplied)

37. Section 13(a) requires both:

(a) that the document in question actually be submitted to the House or committee

in question; and

(b) that there be a direction that the document be treated as evidence taken in

camera.
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38.

11

In the present case, the ECITAL Committee’s report had not yet been submitted to the
Senate at the time of the disclosures. Nor is there any evidence of any direction that

the report be treated as evidence taken in camera. It follows that section 13(a) cannot

apply.

Section 13(b) plainly does not apply in this case as there was no question of

disclosure of any oral evidence taken in camera.

Contempt — Resolution 6(16)

39.

40.

41.

42.

. Resolution 6(16) of the Resolutions agreed to by the Senate on 25 February, 1988

relevantly provides as follows:

“A person shall not, without the authority of the Senate or a committee, publish or disclose;

{a) a document that has been prepared for the purpose of submission, and submitted, to
the Senate or a committee and has been directed by the Senate or a committee to be
treated as evidence taken in private session or as a document confidential the Senate
or the committee;

(®) any oral evidence taken by the Senate or a committee in private session, or a report of
any such oral evidence; or

(c) any proceedings in private session of the Senate or a committee or any report of such
procesdings,

unless the Senate or a committee has published, or authorised the publication of, that
document, that oral evidence or a report of those proceedings.” {emphasis supplied}

Resolution 6(16)(a), which is similar in terms to section 13(a) of the Act, does not
apply because the ECITAL Committee’s report had not yet been submitted to the

Senate.

Resolution 6(16)(b) does not apply because there is no question of disclosure of any

oral evidence taken in private session,

Resolution 6(16)(c) does not apply because there is no disclosure of any proceedings
in private session of the ECITAL Committee. What was disclosed was a summary of

two final recommendations which had been made by the majority.
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Conclusion
43, The Age Parties submit that:

(@) particularly by reason of section 4 of the Act, na contempt has been committed

in the present case; and

(b) in any event, the circumstances of the Disclosures are such that further

investigation is not justified in terms of Resolution 3(a).

44, In the circumstances, it is submitted that the appropriate course would be for the

Comruittee:
(&)  to cancel its public hearing on 24 Qctober, 2002; and
(b)  report to the Senate that, on the basis of its investigation, it has concluded:

(i) that there was an unauthorised disclosure of the two recommendations
referred to above and the fact that there was to be a minority ECITAL

Committee report; but

(i)  no contempt was cornmitted in that regard.

G2

Steven Rares S.C. R.G. McHugh 14 Qctober, 2002
Tel (02) 9221-2530 Tel {02) 9235-1968
Fax (02) 9221 7183 Fax (02) 9232-8399
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Michael Gawenda
Associate Publisher & Editor

14 QOctober 2002

Senator the Honourable Robert Ray
Chair

Committee of Privileges

The Senate

Parliament House

CANBERRA ACT 2600

Dear Senator Ray,

The Age Company Ltd

The Age has a long-standing commitment to quality journalism in Australia, which it
believes is fundamental to the proper workings of a liberal democracy. In addition to the
matters to which [ referred in my letter to the Secretary to the Committee dated 19
August 2002, | would like to address the following matters.

Debate about the cross-media cwnership Bill is clearly a matter of national significance,
and it was, and remains, our view that publication of the story by Annabel Crabb on June
17, 2002 was a responsible act to inform the readers on a topic that was already
enjoying active public scrutiny.

While | did not see the article prior to publication, [ do not believe that the article
interfered with the workings of the Environment, Communications, Information
Technology and the Arts Legislation {ECITAL) Committee, particularly at such a late
stage, the day before the Committee’s report was to be formally tabled. As the report
was in its final form and simply awaiting distribution, publication of the story could not,
and did not, prejudice the workings of the ECITAL Committee.

This is made clear by the following matter which came to my attention after my letter of
19 August 2002 was sent. On 11 June 2002, Bruce Wolpe, the Manager, Corporate
Affairs of John Fairfax Holdings Ltd, The Age's parent company, made a written
submission to the ECITAL Committee {copy attached).

Address 250 Spencer Street, Melbourne, Victoria 3000, Australia
Correspondence PO, Box 257C, Melbaurne, Victaria 3001, Australia
Telephone (03) 9601 2222
Fax (03) 9601 2326
Mahile 0418 319 557
Email mgawenda@theape.fairfax.com.au

The &ge Company Ltd
ABN 853 004‘262 7oz



On 24 June 2002, that Committee's secretary responded saying in part;

‘your letter was received after the Committee had finalised its consideration of its report
on the Bill' (copy attached. my emphasis)

The final recommendations remained unaffected by either Mr Wolpe's letter or the
article.

Nevertheless, as editor of The Age, | have the authority to delay or withiold publication
of a particular story if | believe it appropriate not to publish, particularly if it was a matter
invoiving intelligence, defence or national security — which was not the case in this
instance. On several occasions, | have been contacted by Members of Parliament who
have expressed their views and concerns as to what should and should not be
published. | have always listened to their views.

At no time prior to the publication of Ms Crabb’s article did Senator Eggleston, nor any
other representative from his coffice or the ECITAL Committee, contact either the
journalist or myself in order to alert me to what they considered to be problems with
publishing the article in question. | am advised by Ms Crabb that when she spoke with
Senator Eggleston, the issues of contempt and privilege were never raised by him.

Had | been contacted, and the nature of the concerns of the ECITAL Committee been
voiced to me, | would have certainly considered holding back the article until the
following day. Even at such a late stage on the evening of June 16, | would have been
able to have the story removed from the Melbourne edition, where the majority of our
readership lies, and it is quite possible that the story could have been removed from all
editions.

While a degree of tension is inherent between a free press and the workings of
Government, such incidents merit a case-by-case assessment.

In this instance, it is The Age’s view that in light of all the circumstances involved —
including the subject matter of the article, the timing of the report’s tabling by the Senate
Committee, and the lack of any communication to The Age by either Senator Eggleston,
any other member of the Committee, or the Committee staff, to caution against
publication ~ the paper acted respeonsibly, and did not in any way impede the work of
the Committee or interfere with its processes.

| sincerely appreciate your consideration of our views on this matter.

Yours faithfully

Michael Gawenda
Associjate Publisher & Editor
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Fairfax John Fairfax Holdings Limited

LEVEL 15, 201 SUSYEX STREET, SYDNEY, 2000 ABN 15 008 663 i61
June 112002

- Hon Alan Eggleston
Chairman
Senate Environment, Communications,
Information Technology and the Arts Legislarion Committee
Parliament House
Canberra ACT 2600

Dear Senator Eggleston

As the Committee prepares its report on the Broadcasting Services Amendment
(Media Ownership) Bill 2002, we wantad respectfully to urge consideration of
a recommendation in the Committee's report to modify the language in the

Bill that addresses the "editorial separation” issue.

As Fred Hilmer stated in his evidence, and as outlined in our submission, we
would prefer that the langtage was removed in its entirety from the Bill.

However, we believe that the language of Section 61F can be madified to
remove the most serious concerns we have, and render the provision mare

acceptable 10 us.

We would urge the Committee 1o adopt a recommendation in support of an
amendment that would delete clause (2) (¢) in Section 61F.

This approach would leave in place for companies that obtain waivers of the
crass media rules: :

(1) the legislative statement of the objective of editarial
separation;

{2) the requirement that there be separate editorial policies with
respect to each media operation, and that those policies are consistent with
the principle of editorial separation and separate editorial decision-making
responsibilities, and that they be available to the public for inspecton on

the internet; and

(3) organisational charts, also available for inspection on the
internet, that reflect the separate editorial decision-making
responsibilities,

The editorial separation poliey, and the affirmative statement by the
companies involved that there are separate editorial policies, would remain
intact, would be transparent, and would be enforceable through the ABA.
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This approach would remove the very troublesome - and to Fairfax,
unacceptable - language of (2) (c) that provides for "separate editodal

Rews management,”" "separate news compilation processes,” and "separate news
gathering and news interpretation capabilities."

This language is fraught with peril, and we respectfully urge the Committes
to recommend its deletion. :

First, and most important, such words are not necessary to establish the
editorial separation that is sought. If the Bill prescnbes separate editorial
policies, and a separate editorial structure, those requirements are fully
sufficient 1o establish, and enforce, editorial sepazation. The Bill does not
have to go any further to achieve its objective. In such a sensitive area, less is

presumptively best.

Second, as we outiined to the Committee, such words and phrases with respect to the
media have never been applied in law, and no one knows what they mean. The
degree of subjectivity is therefore enormous, providing broad latitude to

the ABA, which will enforce 61F, 1o enquire on what Fairfax and other media
companies actually do, on a day-to-day basis, on "news management,” "news
compilation," "news gathering,” and "news interpretation "

These words are therefore exceptionally intrsive in terms of Government oversight
and potential regulation of our editorial processes, This would put the ABA
over the shoulder of every reporter and editor in our papers,

This is why we firmly believe this clause is inconsistent with z free press
and must not be given the respectability conferred by enactment inta law.

For all these reasons, we hope the Commirtes can adopt a recommendation
supporting the deletion of 61F(2){c). Iam copying this lerter to al] Members of the

Commuittee for their reference.

With appreciation for your consideration, I am
Sincerely,

Bruce C. Walpe

Manager, Corporate Affairs

02 5282-3640  bwolpe@mail fairfax.com.au

ce: Committee members
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AUSTRALLAN SENATE

ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS

REFERENCES COMMITTEE
LEGISLATION COMMITTEE

PARLIAMENT HOUSE

CAMIERRA ACT 2500

Tel: {02} 6277 3826

Fax: {02) 6277 5818

email: zcita.sen@aph.gov.au

waw, 3ph. gov.du/senate_environment

24 June 2002

Mr Bruce C, Welpe

Manager, Corporate Affairs
John Fairfax Holdings Limited
Level 10

201 Sussex Street

SYDNEY NSW 2000

Dear Mr Wo}.pe

I refer to your letter to Commuittee members dated 11 June 2002 about the
Broadcasting Services Amendment (Media Ownership) Bill 2002,

Because your [etter was received after the Committes had finalised its consideration

af its report on the Bill, it resolved to forward the letter to the Minister for
Communications, Informaticn Technelogy and the Arts for his consideration,

Yours sincerely

V-

Michael McLean
Secretary
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1 4 OCT 2002
CLERK'S OFFICE

14 Qctober 2002

Senator the Honourable Robert Ray
Chair, Committee of Privileges

Parliament House
CANBERRA ACT 2600

Dear Senator Ray,

Thank you for your letter of 3 September 2002, and the invitation to appear before the Senate
Privileges Committee (the Committee) hearing planned for 24 October 2002.

I'have given serious consideration to your invitation to attend the hearing but in the end I have
decided not to accept it. I mean no disrespect to the Committee in doing so, and I wish to
provide it with the following information so that it will be able to consider the matter with what I
hope the Committee will accept is the assistance I feel I can offer it which I have intended to be
as complete (consistent with my ethical objections) as I can make it.

BACKGROUND

When the Senate referred the Broadcasting Services Amendment (Media Ownership) Bill 2002
to the Senate’s Environment, Communications, Information Technology and the Arts Legislation
(ECITAL) Committee in late March 2002, I had already been covering the debate about media
ownership reform since just before the November 2001 election, when Communications Minister
Senator the Honourable Richard Alston announced that the Government planned to revisit the
area.

As The Age’s Canberra journalist with responsibility for the communications field, I had also
dealt with the ECITAL Committee and its members regularly since November 2000, when I
joined The Age.

In the course of the ECITAL Committee’s brief inquiry into the legislation, I attended the public
hearings held in Canberra on 21 and 22 May 2002, and spoke regularly during the proceedings
with ECITAL Committee members, witnesses, staff and lobbyists, filing regular stories about the
progress of the inquiry and the political activity ‘behind the scenes’.

TUHE AGE Canberra Bureau
Address Suite 119, Second Floor, Senate Side, Parliament House, Canberra, ACT 2600, Australia
Tetephone (02) 6132 7222 Fax (02) 6273 2033

The Age Company Led
ABN 85 004 7012
39



By the time the ECITAL Committee was nearly due to report, I was aware that the Government
was keen to proceed with the legislation, and that there were hopes of bringing the legislation
back to the Senate for debate as soon as possible after the ECITAL Committee’s report was
tabled.

During the week 10-14 June 2002, [ learned that the report had been finalised and would be
tabled as planned in the Senate on Tuesday, 18 June 2002.

By Sunday, 16 June 2002, I had been informed that the ECITAL Committee would recommend
substantial amendments to the legislation as part of a majority report.

Prior to 1t being tabled in the Senate on 18 June 2002, I did not see, nor did I ever have in my
possession, a copy of the ECITAL Committee report or any extracts or draft of it. The
information about its principal recommendations was conveyed to me verbally. However, [ was
confident that the recommendations in question were final and that those recommendations
would not be revisited by the ECITAL Committee before tabling the final report in the Senate.

SOURCES

In accordance with undertakings given and my obligations under the Australian Journalists’
Association Code of Ethics (copy attached), [ am not prepared to reveal, nor would I be
prepared to reveal if asked under oath, the identity of the source or sources of that verbal advice.

In this letter I have chosen to refer to the ‘sources’ in the plural (sources) - not so as to confirm
or deny the presence of more than one source, but so as to avoid any indication of the sources’
identity and to preserve anonymity.

When I received the original information from the sources about the report’s significant
recommendations, undertakings were sought from me that the sources’ identity would remain
confidential. I gave such undertakings to the sources.

I now understand that the Committee may seek to establish the identity of the sources as part of
its investigation into the matter on 24 October 2002. In light of the proceedings, I have had
further discussions with the sources, who have reiterated to me their desire to remain anonymous
and their view that I remain bound by my undertakings to keep their identity confidential.

[, in turn, explained that my promise as a journalist not to reveal sources is a central and
indispensable part of my professional viability, and that if asked under cath to do so I would
refuse, regardless of the consequences.

[ hope that all members of the Committee will understand and appreciate my position as a
professional journalist in this matter, having dealt with journalists individually in the course of
their duties as Honourable Senators as well as through the Privileges Committee.
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SENATOR EGGLESTON PHONE MESSAGE

By late Sunday afternoon on 16 June 2002, [ was confident of the story’s accuracy. [ cannot
recall precisely at what time I filed the story by sending it through to the Melbourne news desk
but [ assume it would have been between 6pm and 7pm as is usually the case on a Sunday.

E

At around the same time, [ placed a call to the mobile telephone of Senator Alan Eggleston,
Chair of the ECITAL Committee.

I cannot remember whether I did this before or after filing the story.

It didn’t make much difference at the time, as my purpose for ringing Senator Eggleston was not
to have the story confirmed, but simply to tell hirm that I had written it.

The following day was a parliamentary sitting day, and [ knew that Senator Eggleston would be
in Canberra on the following day. [ wanted to advise him that the story would be appearing in
Monday’s Age.

[ did this for a number of reasons.

Principally, it was an act of courtesy to Senator Eggleston, both personally and as Chair of the
ECITAL Committee, in the interests of maintaining a good working relationship and avoiding a
situation where he and/or other committee members might be taken by surprise.

On sitting days, arriving senators and MPs are often door-stopped by radio, television and wires
Journalists and I felt it would be unfair on Senator Eggleston, and unhelpful to the ECITAL
Committee, for him to be hijacked in any way by a story in The Age which he was probably not
likely to have read as it 15 not a local paper circulating in his home state.

I reached Senator Eggleston’s answering service, and left a message for him advising him that [
had decided to write a story about the report and that it would be appearing in The Age the
following day.

In hindsight, { can see that the message was a silly one, and I now regret joking about being
thrown in jail, but as mentioned, [ had intended the phone call as a private courtesy: I had no
fears at the time that my publication of the story would prove particularly controversial or create
any difficulties for the ECITAL Committee or any of its members or other Senators. I certainly
did not believe that the story would expose me to any risk of jail or that any contempt of the
Senate or ECITAL Committee could be suggested.

As a Canberra journalist [ had seen many such stories, foreshadowing the contents of committee
reports before they are tabled in the Senate or House of Representatives, published without
adverse comment.
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[ was surprised to see my private telephone message to Senator Eggleston transcribed and
forming part of the materials.

While [ believe the transcript is substantially accurate, I do not have any recollection of referring
to Senator Eggleston’s career being “on the line”.

In light of our existing friendly relationship and the benign purpose behind the call, I cannot help
thinking it unlikely I would have taken such an antagonistic tone; certainly I have no recollection
of saying those words or of having any belief that Senator Eggleston was in any way threatened
by the story.

At the time, I considered my relationship with Senator Eggleston to be a good one. I spoke to
him quite frequently and found him to be a pleasant conversationalist and the possessor of a
good sense of humour.

Our conversations often had a jovial tone, and I would regard the message I Ieft for him on
Sunday, 16 June 2002 as typical of our communications and the rapport we enjoyed.

At about 10,30pm that evening, Senator Eggleston returned my call. I was at home, and he
telephoned the mobile number I had left in my message. Senator Eggleston opened by chiding
me good-humouredly, describing me as “naughty” and asking me what I was up te. I told him I
had written a story; he asked me what it said, and [ summarised it for him.

I did not seek confirmation from him that the story was accurate, but Senator Eggleston made
repeated remarks to the effect that I made up “terrible fairy stories” and that [ was like Enid
Blyton. We laughed about this, then he thanked me for letting him know and rang off.

At no stage during the conversation - or afterwards - did Senator Eggleston ask me not to publish
the story, or indicate that he thought publication would be a problem. In particular, at no stage
did Senator Eggleston expressly or impliedly say anything to the effect that if the story were
published I would have committed a breach of parliamentary privilege or contempt; [ viewed the
jocular tone of the conversation as perfectly in keeping with the message that [ had left for him
and ended our discussion unconcerned about the story.

I am advised by my editor, Michael Gawenda, that his office was not approached by Senator
Eggleston’s office that evening to request that The Age not publish the story because it violated
Senate rules, or in the following days to protest publication of the story. It had been my
experience that Members of Parliament, if they have issues with the content of a story from a
journalist, will call their editor to discuss such issues. This was not done in this instance.

[ acknowledge that exploring hypothetical situations is often a risky exercise, but if Senator
Eggleston had raised with me any concern about parliamentary privilege or contempt, I would
certainly have considered the matter seriously and I would also have consulted my editor, who
holds the ultimate authority to publish or not publish.
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REASONS FOR PUBLICATION

[ knew that the ECITAL Committee’s report was not due to be tabled until Tuesday 18 June
2002. However having seen many examples of publication of early disclosures before reports
were tabled, [ was of the view that the Senate only took exception when publication in a real and
material way inconvenienced or compromised the relevant committee, or when a matter of
national security or market sensitivity was involved.

[ did not believe that any of those circumstances was present in this case and I further believed
that the story was important enough to warrant immediate publication.

The Government, I knew, was anxious to get the legislation through as soon as possible. Given
that the amendments recommended by the ECITAL Committee were sponsored by Government
senators, there was a good chance they would be accepted or adopted by the Government and
possibly become law. This was likely to happen over a short period of time, in light of the
Government’s tight schedule, and the opportunity for public debate around these
recommendations was therefore likely to be very limited-possibly not more than 10 days.

There was a real possibility that an attempt might be made to get the legislation passed by both
Houses before they rose at the end of June 2002, but I noted in the story that this was unlikely to
occur. On balance [ felt it was important to write the story, as the public had a right to know as
soon as possible so as to maximise the time for debate about a matter of such national
significance (not national security).

As a professional journalist, [ also owe a duty to readers to report news contemporaneously and
to help foster the kind of competitive and diverse media industry that the ECITAL Committee’s
report itself holds sacrosanct.

[ hope that the Committee will find this account assists in its investigations. It has never been my
intention to hamper or sabotage the workings of the ECITAL Committee, and indeed I have
always found both senators and staff involved in that Committee to be helpful and professional.

Apart from seeking to preserve the anonymity of my sources, the above represents my entire
recollection of events surrounding the research and publication of the story, “Senators Tinker
With Media Bill”, The Age, 17/06/02

Yours faithfully

Annabel Crabb
The Age Company Ltd
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AJA Code of Ethics

AJA CODE OF ETHICS

Respect for truth and the public's right to information are fundamental principles of
journaljism. Journalists describe society to itself. They convey information, ideas and
opinions, a privileged role. They search, disciose, record, question, entertain, suggest and
remember. They inform citizens and animate democracy. They give a practicat form to
freedom of expression. Many journalists work in private enterprise, but all have these public
responsibilities. They scrutinise power, but also exercise it, and should be accountable.
Accountability engenders trust. Without trust, journalists do not fuffil their public
responsibilities. MEAA members engaged in journalism commit themselves fo

« Honesty

+ Fairness

s Independence

« Respect for the rights of others

1. Report and interpret honestly, striving for accuracy, fairness and
disclosure of all essential facts. Do not suppress relevant available
facts, or give distorting emphasis. Do your utmost to give a fair
opportunity for reply.

2. Do not place unngcessary emphasis on personal characteristics,
including race, ethnicity, naticnality, gender, age, sexual orientation,
family relationships, religious belief, or physical or intellectual disability.

3. Aim to attribute information to its source. Where a source seeks

anonymity, do not agree without first considering the source's motives *

% and any alternative attributable source. Where confidences are
accepted, respect them in all circumstances.

4. Do not allow personal interest, or any belief, commitment, payment,
gift or benefit, to undermine your accuracy, fairness or independence.

5. Disclose conflicts of interest that affect, or could be seen to affect,
the accuracy, fairness or independence of your journalism. Do not
improperly use a journalistic position for personal gain.

6. Do not allow advertising or other commercial considerations to
undermine accuracy, fairness or independence.

7. Do your utmost to ensure disclosure of any direct or indirect
payment made for interviews, pictures, information or stories.

8. Use fair, responsible and hanest means to obtain material. Identify
yourself and your employer before obtaining any interview for
publication or broadcast. Never exploit a person’s vulnerability or
ignorance of media practice.

9. Present pictures and sound which are true and accurate. Any
manipulation likely to mislead should be disclosed.

10. Do not plagiarise.
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HOWTO
COMPLAIN

If you feel a journalist is
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Ethics you can complain
by following this
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AJA Code of Ethics

11. Respect private grief and personal privacy. Journalists have the
right to resist compulsicn to intrude.

12. Do your utmost to achieve fair correction of errors.

Guidance Clause

Basic values offen need interpretation and sometimes come into conflict.
Ethical journalism requires conscientious decision-making in context. Only
substantial advancement of the public interest or risk of substantial harm to
peopie allows any standard to be overridden.
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15 October 2002

Anne Lynch

Secretary

Privileges Committee
The Senate

Parliament House
CANBERRA ACT 2600

Dear Ms Lynch

Re: Referral from the Environment, Communications, Information
Technology and the Arts Legislation Committee

Please find attached a submission from the Media, Entertainment & Arts Alliance
on the referral from the Environment, Communications, information Technology
and the Arts Legislation Committee to the Privileges Commitiee of the Senate.

The Alliance is the professional association and trade union for people working in
the media and entertainment industries, including journalists and others waorking
for the media.

We are happy to assist the committee in this matter in any way we can.

ABN: 84 054 7735 598

MSW BRANCH

245 Chalmars Sireet
Redbern NSW 2014

PO Box 723

Strawberry Hills

NSW 2012 Austealio
Tel:  {41] 2 9337 0999
Feai: [41) 2 933310933

Email: nsw@meaa, oust.com

Alliance Inquiry Dask
1300 656 512

Allignea Membarship Centre
1300 454 511

PRESIDENT
Ruth Pellard

SECRETARY
Michel Mures Hryce

FEDERAL OFFICE

245 Chalmary Straat

Radfern NSW 2014

Austealia

Tal: [41) 2 9337 0999

Fax: [41) 2 9333 0933
£mail: federal@meoa.oust.com
Website: www.nlliance.arg.au

FEDERAL PRESIDEMNT
Patricia Amphett

FEDERAL SECRETARY
Christopher Warren



1.0 Introduction

Parliamentary privilege exists for the purpose of enabling the Houses of Parliament to
carry out their functions effectively. It includes the powers of the House to protect the
integrity of their processes, particularly the power to punish contempts.

However, it is increasingly being used to penalise journalists and the media for
carrying out their job.

It is the one residual area under Australian law where journalists and the media
regularly face fines and, perhaps, jail for doing their job.

This current inquiry offers the Senate the opportunity to step back and review the path
it has been taking in the past few years. It is an opportunity for the Senate to bring its
practices into line with current law and democratic practice.

It is a poténtial tragedy of public policy that sees the Senate on the one hand
positioning itself as the house of review which protects against undemocratic excesses
of executive government, while on the other taking an increasing anti-democratic
posture on contempt,

We urge this inquiry to:

* Find that the action by journalists and media to publish confidential material
does not of itself tend substantially to obstruct Senators in the performance of
their duties and so does not constitute contempt of parliament.

* Recognise that journalistic ethics means it is inappropriate to pursue
journalists to identify confidential sources.

* Recogunise that the Senate should accept that it is subject to the same public
review as the Cabinet and other arms of the executive government.

2.0 Unauthorised disclosure

In recent reports, there has been a tendency for the Senate Committee to move to an
extreme position on unauthorised — certainly far more extreme than the position taken
by the Executive Government.

The Parliamentary Privileges Act 1987 restricts contempt. Section 4 says:

Conduct (including the use of words) does not constitute an offence against a
House unless it amounts, or is intended, or likely to amount, to an improper
interference with the free exercise by a House or committee of its authority or
functions, or with the free performance by a member of the member’s duties
as a member.

The restrictions inherent in this wording have been picked up Senate Privilege

Resolution 1988 No 3 which sets out the criteria to be taken into account by the
Privileges Committee when determining matters relating to contempt:
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(1) the power to deal with contempts should only be used where necessary to
provide reasonable protection for the Senate and its committees and for
Senators against improper acts tending substantiaily to obstruct them in
the performance of their functions, and should not be used in respect of
matters which appear to be of a trivial nature or unworthy of the attention
of the Senate; [emphasis added]

According to Odgers’ Senate Practice, the Privileges Committee now regards a
culpable intention on the part of the person concerned as essential for the
establishment of contempt.

However, in its 74™ report in 1998, the Privileges Committee took these restrictions to
an extreme position when it said:

" Deliberate release of drafts at an early stage of committee deliberations has
one purpose alone: to influence the outcome of deliberations, thereby
impairing the integrity of committee proceedings. Only in rare circumstances
should a committee ignore the privilege implications of disclosures of this
nature....

Unauthorised disclosure of documents or proceedings of a committee can be
expected to be examined by the Committee of Privileges on an assumption
that contempt is likely to be found...

The committee therefore warns media recipients of leaked information that,
while it has in the past been reluctant to punish the media without satisfying
itself as to the source of the information, it may not be so restrained in future.”

In other words, the committee is now approaching all publications of unauthorised
disclosures as a “culpable intention” which substantially obstructs Senators in
carrying out their duties.

This is a quantum leap even from a 1984 report of the committee which established a
policy that the Privileges Committee would not make a finding of contempt against
the publisher of the unauthorised disclosure without also making an attempt to find
and punish the person who disclosed the matter.

Yet, there is no evidence to sustain this leap.

Rather it seems to reflect a growing frustration by the Privileges Committee with their
inability to clamp down on information being leaked. Almost invariably, a peer —
another Senator - is the informant and there are few, if any, procedures of any rigour
to identify them. The 107" report admits the process if “frustrating and ineffectual”.
Instead we see a growing tendency to go after the journalist involved and the
publisher of the information even though they are the receivers of the information.

Journalists and publishers also appear to be caught in a vicious circle with the the

conclusion in the 100™ report that unauthorised disclosure tends substantially to
obstruct because of the need to undertake an inquiry into a leak,
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Accordingly, the time is now right for the Senate and its Privileges Committee to stop
and take stock of the path it is following. We recommend that the committee:

* Find that the action by journalists and media to publish confidential material
does not of itself tend substantially to obstruct Senators in the performance of
their duties and so does not constitute contempt of parliament.

3.0 Confidential sources

The Australian journalists code of ethics places a clear obligation on journalists. It
says: “Where confidences are accepted, respect them in all circumstances.”

This is because the ability of people to talk to journalists off the record or not for
attribution is an essential part of freedom of the press and freedom of speech.

Almost all public figures — including many members of the Senate — rely on the
integrity of journalists in refusing to reveal confidential sources.

Since 1989, three journalists have been jailed, one has received a suspended sentence
and others have been fined for refusing to reveal confidences.

The Australian community should be rightly proud that its journalists have been
consistently prepared to pay the price necessary to defend and extend freedom of the
press in this country.

Knowing this, the Privileges Committee should not put journalists or publishers
appearing before them in the position of being in contempt by refusing to answer a
question under oath on the identity of a confidential source.

To date, based on the 1984 report, the committee has followed this commonsense
policy, although in the 48" report, when a journalist refused to reveal a source, the
committee decided not to pursue the matter further. Instead, they referred the issue of
journalistic ethics to the Senate Standing Committee on Legal and Constitutional
Affairs.

However, the Committee should make it clear that it will not force journalists into
contempt to reveal confidential sources and:

* Recognise that journalistic ethics means it is inappropriate to pursue
journalists to identify confidential sources.

4.0 Executive government
All this is at distinct odds with the powers of the Executive Government.
Under the Commonwealth Crimes Act unauthorised disclosure of ‘Official

Information ‘by a Commonwealth Officer is an offence: [ss 70, 79]. However, a
recent proposal by the Attorney-General to create a related offence of receiving
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unauthorised disclosures was withdrawn after a public outcry over its undemocratic
nature.

The Alliance believes that the powers of the Executive Government should be strictly
circumscribed to protect whistle blowers as recommended by the Review of the
Commonwealth Criminal Code by Sir Harry Gibbs in 1991.

There is no good reason why the Senate should seek to impose powers greater than
those of the Executive Government.

Indeed, it is contrary to the important role of the Senate as a house of review of the
actions of the executive to act in a less democratic manner than that allowed to the
executive.

The words of his honour Justice Mason in Commonwealth vs John Fairfax Pty L.td
(1980) should also provide some guidance to the appropriate limits of power of both
the executive and this privileges committee:

The question then, when the executive govemnment seeks the protection given by
~ equity, is: What detriment does it need to show? The equitable principle has
been fashioned to protect the personal, private and proprietary interests of the
citizen, not to protect the very different interests of the executive government. It
acts, or is supposed to act, not according to standards of private interest, but in
the public interest. This is not to say that equity will not protect information in
the hands of the government, but it is to say that when equity protects
government information it will look at the matter through different spectacles.
It may be a sufficient detriment to the citizen that disclosure of information
relating to his affairs will expose his actions to public discussion and criticism.
But it can scarcely be a relevant detriment to the government that publication of
material concerning its actions will merely expose it to public discussion and
criticism. It is unacceptable in our democratic society that there should be a
restraint on the publication of information relating to government when the only
vice of that information is that it enables the public to discuss, review and
criticise government action.

Accordingly, the court will determine the government's claim to confidentiality
by reference to the public interest. Unless disclosure is likely to injure the public
interest, it will not be protected.

Accordingly, we recommend that this committee should:

* Recognise that the Senate should accept that it is subject to the same public
review as the Cabinet and other arms of the executive government.
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COMMITTEE OF PRIVILEGES
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ENVIRONMENT, COMMUNICATIONS, INFORMATION
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Privilege is important to Members of Parliament and Senate committees.

Frequently witnesses represent large corporations and powerful interests.

Important that such groups have confidence in the system otherwise they wiil

not provide confidential information.

Groups which appear before the Committee in the communications and IT

sector, including media, television and telecommunications companies

represent large interests.

Twelve months ago, the Comi:aittee was conducting hearings into proposed
changes to the legisiation concerning so-called ‘interconnect’ charges which
are what Telstra charges other telecommunications carriers to use their
network. This was a matter of great significance because Telstra had only ever
issued ‘interim charges’ to the other companies and had used varous legal
avenues to thwart the imposition of final charges to the other companies for a
period of more than four years, which had the effect of meaning that the other
compani;:s were uncertain of their true financial position because the
possibility existed of their having to provide extremely Jarge back payments to

Telstra if the final interconnect charges when eventually determined were

greater than the interim charges.
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The Committee decided it would be of assistance to have some specific

information about certain matters from the other three companies who had

appeared that day.

Accordingly, the Committee secretary approached the three companies to

determine if they would be willing to provide the information on a confidential

basis protected by privilege.

After consulting their head offices and company lawyers, two of thel three
companies declined to provide the requested information on the grounds that

they did not have confidence in the protection provided by the privilege

system.

The third company only agreed to provide the information after extensive

reassurance about the protection the Senate privilege system would provide.

This example illustrates the fact that the work of Senate committees has been
compromised in a serious and significant manner by the undermining of the

Senate privilege system by the publication of information covered by privilege

in the media.

The rules of privilege are very clear, and as they apply to the findings and
recommendations of Senate committees are that until a Senate report is tabled

and publication of its contents is authorised by the Senate, the report is

confidential and covered by privilege.

(¥ 3]



e As stated in The Age submission to the enquiry {page 11, paragraph 39), this is
set out in resolution 6(16) of the Senate agreed to 25 February 1988 which
states,

A person shall not, without the authority of the Senate or a committee,

publish or disclose:

(a) a document that has been prepared for the purpose of submission,
and submitted, to the Senate or a committee and has been directed
by the Senate or a committee to be treated as evidence taken in
private session or as a document confidential [to] the Senate or
the committee ...

(c) any proceedings in private session of the Senate or a commitiee

or any report of such praceedings,

unless the Senate or a commitiee has published, or authorised the

publication of, that document, that oral evidence or a report of those

proceedings.

e 1 append a form copy of a universal Senate tabling document which includes

the words, “that the report be printed”, meaning that it be published and

therefore no longer confidential,

e In this case, The Age clearly broke this requirement with publication of the

recommendations of the Committee in the article under consideration

published on 17 June 2002,



The importance of this action by The Age is that it is exactly the reason why
confidence in the privilege systemn has diminished with the result that, as
demonstrated in the example I have given, the work of Senate committees is

being undermined.

In this case, the journalist concerned was well aware of the rules of privilege
and knew that the recommendations of the Committee were confidential until
the report was tabled in the Senate scheduled for 18 June. Apart from anything
else, this was because my Research Officer, Mr RWJ Wallace. BA‘ LLB
advised her of this fact when she rang him seeking a copy of the report prior to
tabling, as Mr Wallace set out in his letter to the Committee secretary Mr

Michael McLean dated 24 June 2002, a copy of which is appended.

More importantly, however, The Age newspaper as an organisation must have

also been aware that the rules of privilege were being breached by the

publication of the article.

Journalists operate within a hierarchical structure and in this case Ms Crabb’s
article v;zould have been reviewed by her sub-editor, who in tum was
responsible to the news editor, then the general editor and so on up to the
managing editor ~ all of whom should have been aware that the article in

question breached the rules of privilege and should therefore have been

withdrawn and not published.

a
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The Age 13 a mature newspaper and has been represented in the press gallery
since the day the Federal Parliament first met. In my opinion, it is a sad
reflection on the internal systems and sense of corporate public responsibility

of The Age organisation that a breach of this kind should have occurred.



<COMMITTEE NAME>—
PRESENTATION OF REPORT

(at tabling of documents)

SENATOR <SURNAME=>:

I present the report of the <Commitiee Name> on the
<insert title of report>, together with;

» the Hansard record of proceedings, minutes of proceedings and submissions
received by the committee,

» the Hansard record proceedings and documents presented to the committee,

(pick either dot point)
~ and <delete printing motion component if not required> move—
~p That the report be printed.

{when motion agreed to)

<delete seeking leave component if being tabled in cttee reports time slot under so62(3 %>

I seek leave to move a motion in relation to the report.

{(when leave granted)

I move—That the Senate take note of the report.

(seek leave to incorporate tabling statement in Hansard
OR
speak to motion, if desired

OR

seek leave to continue your remarks)

Document24 O ‘.’
2171002002 7:33 PM



4

Ay, AUSTRALIA b
THE SENATE

24 June 2002

Mr Michael MclLean

Secretary
Yenate Environment, Communications, IT and

the Arts Legislation Committee
Parliament House
CANBERRA ACT 2600

*

i".-if?-f'f'ﬂear Michael

[ am writing to advise you that 1 have no knowledge of who might be
responsible for the unauthorised disclosure of the Committee’s Report on
the Broadcasting Services Amendment (Media Ownership) Bill 2002 to
the Age journalist Ms Annabelle Crabbe.

[ wauld like to add that on 3 June 2002 (when the Report was originally
duc to be tabled) Ms Crabbe called this office and asked what was
happening with the Report. 1 informed her that the Senate had agreed to a
change of tabling date and that the Report would not be tabled until 18
June 2002. She asked me if it was possibic to have access to the Report
prior to this date and [ informed her that it was not, because the Report
would not become a public document until it was tabled in the Senate.

Yours sincerely.
A2 W p et

Robert Wallace
Research Officer
Office of Senator Eggleston

SENATOR ALAN EGGLESTON
Liberai Senator

for Westein Australia

Chair: Senate Legislation
Conmmittee on Environment,
Communications, Information
Technology and the Ans

' OTHER .
COMMITTEE MEMBERSHIPS

STANDING
+ Privileges

+ Procedure
JOINT

* Migration

¢+ FParfiamentary Education

ELECTORATE QFFICE

26 Charfes Street
South Perth WA 615]
PO Box 984
South Perth WA 6957

Tel: {08) 9368 6633
Toll free: 1800 062 765
Fax: {08) #3168 6699
email address:

senator.eggleston@aph.pav.iu

CANBERRA QFFICE

Suite SG 115
Partiament House
Canherra ACT 20600
Tel: (92) 6277 3407
Fee: (002} 6277 3413

PORT HEDLAND

Tel (08) 9173 434
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99" Report : Committee of Privileges

disclosure. In passing, it notes claims made on behalf of the journalist of
confidentiality on the basis of journalistic ethics and the integrity of his source.”® At
no stage did The Australian respond to the question raised in the committee’s letter of
7 Septermber 2000°7 as to whether the joumnalist consulted his source to ascertain
whether the person(s) would have any objections to revealing his/her/their identity to
this committee. It is unfortunate that news organisations do not afford the same nghts
to parhiamentary committees similarly to protect their own information and informants
from improper disclosure and publication.

47.  Predictably, therefore, the Committee of Privileges has been unable to discover
the source of the disclosure, or to establish with certainty whether the disclosure was
deliberate.

(b} Culpability of information recipients

48.  The Committee of Privileges now turns to the unauthorised publication of the
information. In various submissions, legal representatives for The Australian have .
suggested, somewhat sanctimoniously, that it is for the parliament to deal with its
own,’® through. investigative techniques — which were, as it happened, used
unsucecessfully in the present case. But this does not absolve journalists and publishers
from their own responsibility to exercise some degree of constraint in receiving what
are, in effect, stolen goods. While the journalist concerned would not have a
publishable story without the collaboration of a leaker, nor would the leaker gain an
audience without the irresponsible and equally short-term thinking of a journalist and
ultimately his or her publisher. Thus, even when, as in the present case, the Commitiee
of Privileges cannot find the source of the disclosure, it does not consider that the
publisher should escape censure on the basis claimed by The Australian.

49.  Internal evidence from the articles themselves reveals that the journalist was in
no doubt that he was reporting unauthorised information. Nor did he make any attempt
whatsoever to make contact with the chairman or secretary of the Corporations and
Securities Committee either to establish the authenticity of the document or to canvass
any possible consequences of its improper disclosure. In the absence of any other
evidence to the contrary, the committee is entitled to conclude that the journalist’s
articles were ‘calculated and deliberate’, as declared by Senator Chapman.’
Nationwide News Pty Limited,*® as the publisher of the articles in The Weekend
Australian and The Australian, is directly responsible for the unauthorised disclosure,
and can claim no immunity from the contempt powers of the Senate.

56 Volume of Submissions and Documents, p. 33.
57 ibid. p. 54.

58 See especially paragraph 21, above.

59 Volume of Submissions and Documents, p. 5.

60 A.C.N. 008 438 828,
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50.  As previously outlined,” at the hearing of 25 May counsel for The Australian
attempted, with great skill, to confine any culpability for contempt to the narrowest
possible compass. The committee considers this approach entirely understandable,
because any attempt to argue the case against potential harm to the operations of
committees generally was doomed to failure. Counsel emphasised that most of what
had been published was already on the public record, and that no material harmful to
the reputation of persons the subject of ASIC inquiries had been included in the
articles.

51. Without access to the document which formed the basis of the articles,*” the
committee is in no position to judge the significance or otherwise of matters included
in the full document provided to the Corporations and Securities Committee. As
counsel argued, such extracts as were published appear to the Privileges Committee to
be relatively innocuous, and mostly already on the public record.

52. The committee might have been more open to counsel’s persuasion if The
Australian or its counsel had provided or were to provide evidence,” in whatever -
form, that the journalist concemned: '

(a) had returned, or had never received, the document from the undisclosed source;
or

(b)  had arranged for the destruction of the document; and/or

(c)  had given an assurance that the document was no longer in his possession and
had not been provided to any other unauthorised person.

53.  In the absence of any such asm.uances,64 the Committee of Privileges must, on
balance, take the view that the concerns expressed by both the Corporations and
Securities Committee and ASIC about the potential damage to the operations of that
committee are well founded. The Australian’s declared respect for parliamentary
committees and their operations seems to the Committee of Privileges to be somewhat
hollow, particularly when allied with the discourtesy shown to the Corporations and
Securities Committee®® — and at least initially to the Privileges Committee.” The
Committee of Privileges has the impression that, until the latter stages of its own

61 Paragraphs 40-41.

62 For reasons stated at paragraphs 54 and 55 below, the Committee of Privileges deliberately did not seek
aCCEesSs.

63 Such evidence has now been provided, in the form of a letter from the journalist concerned (see
Submissions on behalf of Nationwide News Pr. Ltd, Mr David Armsirong & Ors, Volume of
Submissions and Documents, pp. 96-97, 101). However, it does not affect the committee’s findings,
which are based on paragraphs 54 to 57 below.

64 But see foomote 63,
65 See paragraphs 6 and 16 above.

66 See paragraph 16 above. For response, see Submissions on behalf of Nationwide News Pty. Lid,
My David Armsirong & Ors, Volume of Submissions and Documents, p. 100.
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inquiry, The Australian and its legal representatives took the matter less than
sertously.

54.  But the actual content of any such document is not, in this case, at issue. In
drawing the committee’s attention to what he considered to be other instances of
improper disclosure, counsel for The Australian avoided the most significant feature
of the present case, that is, that the unauthorised disclosure related to a document
received by a committee in camera. As previously observed,*’ such disclosure is not
merely one of the matters set out in Privilege Resolution 6 as potentially constituting
contempt: it can separately be prosecuted in the courts under section 13 of the
Parliamentary Privileges Act 1987. The limited illustrations of possible unauthorised
disclosure presented at the hearing were singularly inapposite to prove The
Australian’s case: each related to the disclosure of a finalised parliamentary
committee report — and indeed in one case, involving another newslzvaper,'SB it was by
no means clear to the committee that the disclosure was unauthorised or improper at
all. As for the publications in The Australian, the committee must take. The
Australian’s own admissions of prior offences of unauthorised disclosure, because to -
its knowledge none of the items has been referred to the Committee of Privileges of
either house as constituting possible contempts. As the committee remunded The
Australian in its letter of 7 September 2000,” the Senate has found The Australian
guilty of contempt once in its history, thirty years ago. If, however, The Australian
wishes to admit to being a ‘serial offender’, the committee can but take its word.

55. Be that as it may, the committee’s concern must be with the more serious
offence of improper publication of in camera evidence. The committee is normally
loath to make judgements about classes of documents,”” rather than to evaluate
individual documents on their merits. In this case, however, the committee has no
doubt that the nature of the document places it firmly within a ‘class claim’. By
including in camera evidence in the Parliamentary Privileges Act as a statutory
offence, in addition to the general parliamentary contempt jurisdiction, the Parliament
has signalled the gravity with which it considers improper disclosure of such material.
In this regard, the Committee of Privileges suggests that other parhamentary
committees should be wary of using their undoubted right to receive evidence and
documents in camera, so that only the most significant documents and evidence
should be afforded the protections which such a major decision implies.

67 See paragraphs 40 and 43 above.
68 The Age.
69 Volume of Submissions and Documents, p. 54.

70 ‘A distinction is often drawn between a “class claim” and a “contents claim™ A class claim is a
shorthand reference to those claims for imununity which are made in relation to documents which belong
to an identifiable class. ... [t may be that the document in question comprised in the class contains no
sensitive material. A contents claim, on the other hand, is made in respect of a particular document on the
ground that it contains material the conients of which are so sensitive as to warrant the non-disclosure of
the document.” NTEIU v the Commonwealth [2001] FCA 610,
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Conclusion

56. It follows, therefore, that, while not making a judgment on the content of the
document which formed the basis of the articles, the committee rejects The
Australian’s attempt to place the publication of a document submitted in camera in
the same category as other, palpably less serious, premature publications.”' However
improper the premature release of a parliamentary committee report before it is tabled
can be — and the committee has made its views on this subject abundantly clear in
previous reports — this is not of the same order as the deliberate disclosure of a
document prepared by another person or organisation and received as in camera
evidence by a parliamentary committee. The betrayal of trust always implicit in
deliberate, unauthorised disclosure of committee documents is compounded in this
latter case, when persons other than committee colleagues are involved.

57.  The committee has concluded that, even if the unauthorised disclosure or
publication were relatively ‘responsible’, in that counsel for The Ausiralian has
claimed that only material already in the public domain was published and that no ..
harm was caused to the reputations of persons the subject of ASIC inquiries,-"2 the
publication falls into the category of the more serious of contempt offences.

Notification of findingS

58. The committee, having considered the material before it, determined certain
findings to be included in its report to the Senate. Given the nature of these findings,
the committee was required under Privilege Resolution 2(10) to acquamnt Mr David
Armstrong, as editor in chief of The Australian and The Weekend Australian, of the
findings, and afford him ‘all reasomable opportunity to make submissions to the
committee, in writing and orally, on those findings.’” In order to assist Mr Armstrong
the committee provided him and his legal representatives with both the findings and 2
working document which set out the committee’s analysis leading to those findings.

59. Mr Armstrong’s legal representatives responded on his behalf within the
timeframe sought by the committee, and the response is included in the volume of
submissions and documents tabled with this report.”* As required by the resolution,
the committee took the response into account before making its report to the Senate.

FINDINGS

60.  The Committee of Privileges makes the following findings:

71 See volume of documents provided by The Australian, op. cit., note 50.
72 See paragraph 50 abave.
73 Standing Orders and other Orders of the Senate, February 2000, p. 104.

74 Submissions on behalf of Nationwide News Pty. Ltd Mr David Armstrong & Ors, Volume of
Submissions and Documents, pp. 95-101.
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(a)

(b)

(c)

G

(e)

ey

()

Penalty

61.

That articles appeaning in The Weekend Australian of 12-13 February
2000 and The Australian of 14 February 2000, written by the national
business correspondent, were based on a document submitted to and
received by the Parliamentary Joint Committee on Corporations and
Secunties as in camera evidence of that committee.

That the Parliamentary Joint Committee on Corporations and Securities
did not authorise the release of the document; nor did it authorise that its
content be divulged.

That the unauthorised disclosure to the national business correspondent
was probably deliberate, but that the Committee of Privileges is unable
to find the source of that deliberate disclosure.

That, while unable to make a finding in terms sought by counsel for
ASIC,” the Committee of Privileges considers it unlikely that any
officer of the Australian Securities and Intelligence Commission was the .
source of the unauthorised disclosure.

~ That the publication of the information in The Weekend Australian and

The Australian, based on the unauthorised disclosure, was deliberate and
was made in the full knowledge that the document had not been
authonsed for publication.

That the person or persons who disclosed the infonnation to the national
business correspondent has/have committed a contempt of the Senate.

That Nationwide News Pty Limited, the publisher of The Weekend
Australian and The Australian, as the organisation responsible for the
actions of its employee the national business correspondent, has
committed a contempt of the Senate.

The committee has concluded that, in view of the nature of the contempts it has
found, it should recommend the following penalties:

()

In respect of the person or persons, if ever discovered, who disclosed to
the national business correspondent of The Weekend Australian and The
Australian — either a fine at the maximum amount of $5,000 authorised
by the Parliamentary Privileges Act 1987, or that the Senate initiate a
prosecution for an offence under section 13 of the Parliamentary
Privileges Act 1987.

75

See paragraph 32 above.
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(b}  In respect of Nationwide News Pty Limited — that the Senate resolve to
administer a serious reprimand to Nationwide News Pty Limited, as
publisher of The Weekend Australian and The Australian, and that such
resolution be transmitted to the publisher by the President of the Senate.

If, following the presentation of this report to the Senate, any further matters of
improper disclosure involving newspapers published by Nationwide News Pty
Limited are subsequently referred to the Committee of Privileges as possible
contempts, and the committee so finds, it will seek the Senate’s endorsement of a
recommendation that the publisher’s access to the part of the precincts under the
management and control of the President of the Senate be restricted.’®

Robert Ray
Chair

76 For response, see Submissions on behalf of Nationwide News Ptv. Ltd, Mr David Armstrong & Ors,
Volume of Submissions and Documents, pp. 97-100.
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AUSTRALIAN SENATE

ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS

REFERENCES COMMITTEE

25 October 2002 LEGISLATION COMMITTEE

Miss Anne Lynch PARLIAMENT HCUSE
Secretary CANBERRA ACT 2500

. . Tel (02) 6277 3525
Senate Committee of Privileges Fax- (02) 5277 5818
Parliament House emait: eciza.sen@aph gov.au
CANBERRA ACT 2600 www. aph gov. au/serate_snvironment
Dear Miss Lynch

Having regard to the consideration by your Committee of the unauthorised disclosure
of a report of this Committee, at its meeting on 16 September 2002 the Committee
resolved to make available to the Committee of Privileges all relevant documents.

Given that your Committee did not request any of the material at last night's meeting,
I am now forwarding copies of the following documents for your Committee's
information:

¢ my statement to the Secretary dated 24 June 2002

« the statement of Senator Tchen dated 20 June 2002

¢ the statement of Senator Tiemney dated 20 June 2002

» the statement of Senator Lundy dated 20 June 2002

* the statement of Senator Mackay dated 24 June 2002

s the statement of then Senator Bourne dated 21 June 2002

¢ the statement of Mr Michael McLean, Committee Secretary, dated 20 June 2002

e the statement of Ms Catherine Rostron, then Principal Research Officer, dated 21
June 2002

+ the statement of Ms Christine Wilson, then Executive Assistant, dated 21 June
2002

« the statement of Ms Jane Mulligan, Senator Mackay's adviser, dated 21 June
2002

e the statement of Dr David Sutton, then Senator Bourne's adviser, dated 20 June

2002

the statement of Mr Robert Wallace, my Research Officer, dated 24 June 2002

An extract from Minutes of Meeting No. 14/40 dated 7 June 2002

An extract from Minutes of Meeting No. 16/40 dated 20 June 2002

An extract from Minutes of Meeting No. 17/40 dated 17 June 2002

I trust these documents assist the Committee of Privileges in its deliberations.

Yours sincerely

Mon LoD

Alan Eggleston
Chair
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THE SENATE

24 June 2002

Mr Michael McLean

Secretary

Senate Environment, Communications, IT and
the Arts Legislation Committee

Parliament House

CANBERRA ACT 2600

Dear Michael

" In response to your letter, ] wish to advise that I have no knowledge of
who may have given Annabelle Crabbe of the Age details of the
recommendations contained in the Legislation Committee Report on the
Broadcasting Services Amendment (Media Ownership) Bill 2002.

During the week prior to the tabling of the report, Ms Crabbe rang me
seeking information about the Report but I declined to provide any
details.

On Sunday 16 June, Ms Crabbe left a message on my phone message
bank stating that as a matter of courtesy she was informing me that she
had an article in the Age of Monday 17 June giving details of two of the
recommendations 11 the Report.

Ms Crabbe went on 10 add in a jocular manner that she was aware that
she was breaking the privilege rules.

When I reached Sydney airport at about 10.30pm on the evening of 16
June, after listening to the message of Ms Crabbe, I pondered what the
most appropriate course of action for me to tfollow would be. 1 concluded
that T should not confirm the accuracy of her story in any way which
would be the case were [ to ask her not to publish the story or warn her of
the consequences of knowingly breaking privilege. Instead, I decided to
seek to cast doubt on the accuracy of her information. Accordingly, I
rang Ms Crabbe and said I would be nominating her for the “Enid Blyton
Creative Fairy Story of the Year Award”.

Subsequently, after the article was published on 17 June, I was rung by
journalists from the Svdney Morning Herald, the Australian, and the
Australian Financial Review seeking confirmation of the accuracy of Ms
Crabbe’s story. In all three cases, 1 repeated my comments about
nominating Ms Crabbe for the Enid Blyton Fairy Story Award.
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[ have retained Ms Crabbe’s phone message of Sunday 16 June on my
telephone message bank.

Yours sincerely.

4 Ssln

DR ALAN EGGLESTON
SENATOR FOR WESTERN AUSTRALIA
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Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 June 2002, in relation to the article by Annabel Crabb
in The dge on 17 June 2002, T state that: '




Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further ta your letter dated 20 June 2002, in relation to the article by Annabel Crabb
in The Age on 17 June 2002, I state that:




Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 June 2002, in relation to the article by Annabel Crabb
in The Age on 17 June 2002, I state thar: '

L. Commnet. axplosn Yhe disclosore. cond hae no

Karg Loy Jodi

NAME SIGNATURE
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DATE



Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

-inwv Further to your letter dated 20 June 2002, in relation to the arficle by Annabel Crabb
in The Age on 17 June 2002, I state that: '

SN S . MAUCAS




Senator Alan Eggleston

Chair

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 june 2002, in relation to the article by Annabe! Crabb i.n The
Age on |7 june 2002, | state that:

» | have had no contact with Annabel Crabb in the period since the Chair's draft was first
provided to me.

» | have not provided copies nor disclosed the contents of this report to Annabel Crabb
or to any other journalist.

ek é/\”

Senator Vicki Bourne
21 June 2002
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Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 June 2002, in relation to the article by Annabel Crabb
n The Age on 17 June 2002, I state that: ' '




Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parfiament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF ¢ OMMITTEE REPORT

Further to your letter dated 20 June 2002, in relation to the article by Annabel Crabb

in The Age on 17 June 2002, I state that:

............

ccel . Q?Qfs;aﬁﬂcﬁ.iaﬁzwhe._
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Senator Alan Eggleston

Chairman

ECITA Legislation Committes

Parliament House
Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 Jupe 2002, in relation to the article by Ammabe] Crabb
in The Age on 17 June 2002, 1 state that:

T xnkan e oo el

..............................................................................

....................
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Senator Alan Eggleston
Chairman

ECITA Legislation Committee
Parliament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your {etter dated 20 June 2002, in relation to the article by Annabel Crabb
in The Age on 17 June 2002, 1 state that: '

JANE MuLucAn m“ﬁuﬂa——

NAME SIGNATUREL



Senator Alan Eggleston

Chair

ECITA Legisiation Committee
Partiament House

Canberra ACT 2600

UNAUTHORISED DISCLOSURE OF COMMITTEE REPORT

Further to your letter dated 20 june 2002, in relation to the article by Annabel Crabb in The .

Age on 17 June 2002, | state thac

» | have had no contact with Annabel Crabb in the peried since the Chair's draft was first
provided to me.

» | have not provided copies nor disclosed the cantents of this report to Annabel Crabb
or to any other journalist.

5’

Dr\D, idSué
21 June 2002
51
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THE SENATE

24 June 2002

Mr Michael McLean
Secretary

Senate Environment, Communications, IT and
the Arts Legislation Committee

Parliament House

e

SENATOR ALAN EGGLESTON
Liberz! Senator

for Western Australia

CANBERRA ACT 2600 Chaiv: Senate Legisiation
Committes on Environment,
) Communications, Information
Dear Mlcha:el Technology and the Arts
“- M am writing to advise you that [ have no knowledge of who might be OTHER
responsible for the unauthorised disclosure of the Committee’s Report on COMMITTEE MEMBERSHIPS
the Broadcasting Services Amendment (Media Ownership) Bill 2002 to o '
the 4ge journalist Ms Annabelle Crabbe. STANDING
* Privileges
1 would like to add that on 3 June 2002 (when the Report was originally * Procedure
due to be tabled) Ms Crabbe called this office and asked what was
happening with the Report. I informed her that the Senate had agreed to a JOINT
change of tabling date and that the Report would not be tabled until 18 * Migration
June 2002. She asked me if it was possible to have access to the Report * FPariiamentary Education

prior to this date and I informed her that it was not, because the Report
would not become a public document until it was tabled in the Senate.
ELECTORATE OFFICE

Yours sincerely.
28 Charles Street

Sauth Pervth WA 615
M w/ #M PO Box 984

South Perth WA 505/

Robert Wallace Tei: F08) 9363 6633
Research Officer Toil free: 1800 063 767
Office of Senator Eggleston Fux: (08) 9368 6699

email address:

senatop.egalestan @ aph, govan

CANBERRA OFFICE

Suire 5110
Parliament Heouse
Conberra ACT 2500
Tel: 10206277 3407

Fux: (02) 6277 2413

)
8 e Tel (08) 9177 1438




CONFIDENTIAL

Meeting No 14/40

Environment, Communications, Information Technology and the Arts
Legislation Committee

Minutes of Private Meeting

Friday, 7 June 2002
by teleconference

Core members present: Senator Eggleston (Chairman)
Senator Mackay (Deputy Chair)
Substitute member present:  Senator Bourne

In attendance: Michael McLean, Secretary -

Catherine Rostron, Principal Research Officer

1. Meeting

The Chairman declared the meeting open at 4.03 pm.

2. Broadcasting Services Amendment (Media Ownership) Bill 2602
The Chairman invited comment on the Chair’s draft report. Both Senators Mackay and
Boume noted their fundamental disagreement with the majority of its contents.

Accordingly, the Committee resolved that the Chair's draft report be the report of the
Committee for tabling on 18 June 2002. Senators Mackay and Bourne indicated their
intention to provide dissenting reports. Following discussion, the Committes agreed that
dissenting reports should be forwarded to the secretariat by ¢.0.b. on Friday, 14 June.

4. Adjournment

The Committee adjourned at 4.19 pm.

CONFIRMED:

F LA
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o
A

Alan Egglestent:
Chairman
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CONFIDENTIAL
Meeting No 16/40

Environment, Communications, Information Technelogy and the Arts
Legisiation Committee

Minutes of Private Meeting
Thursday, 20 June 2002
in Committee Room 1S5, Parliament House, Canberra

Core mermbers present: Senator Eggleston (Chairman)
Senator Mackay (Deputy Chair)
Senator Calvert
Senator Lundy
Senator Tchen

Substitute member present: Senator Tiemey

In attendance: Michael McLean, Secretary
Jonathan Curtis, Principal Research Officer
Jacquie Hawkins, Research Officer

1. Meeting

The Chair declared the meeting open at 5.40 pm.

4. Broadeasting Services Amendment (Media Ownership) Bill 2002

The Committee gave consideration to an article in The 4ge on 17 June 2002 which
indicated an apparent unauthorised disclosure of the Committee's draft report. Discussion
ensued. On the motion of Senator Calvert. the Committee resolved to implement the
procedures laid down in Senate Procedural Order of Continuing Effect No. 3 in relation
1o the unauthorised disclosure of a committes document. [t was agreed that, in the first
instance, the Chair should write to all members and staff asking them if they can explain
the disclosure,

84



7. Adjournment

The Committee adjourned at 6.03 pm.

CONFIRMED:
7y LT
Ao~ L4

Alan Eggleston
Chairman
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CONFIDENTIAL

Meeting g 17/40
Environment, Communications, Information T

echnology and the Arts
Legislation Committee

Minutes of Private Meefing

Weduesday, 26 June 2042
in the Government Advisers' Lobby,

Parliament House, Canberra
Present: Senator £ ggleston

( Chainnan)
Senator Mack

ay (Deputy Chair)
Senator Lundy

Senator Tchen

In attendance: Michae] McLean, Secre
Jacquie Hawkins, Research Officer



5. Unauthorised disclosure - Committee report on the Broadcasting Services
Amendment (Media Ownership) Bill 2002

The Chair reported that al] members and staff had advised that they were unable to

explain the apparent unauthorised disclosure of the Committee's report, Discussion
ensued.

caused substantial interference with its work and, accordingly, that the matter be raised
with the President in accordance with standing order §1.

5. Adjournment

The Committee adjourned at 1.59 pm,

CONFIRMED:

4 >
Do 4 laili—
Alan Egpleston
Chairman

-
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AUSTRALIAN SENATE

ENVIRONMENT, COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS

REFERENCES COMMITTEE
LEGISLATION COMMITTEE

PARLIAMENT HMOUSE
CAMBERRA ACT 2600
fel: (02) 6277 3526
Fax: (02} 6277 5318

7 November 2002 email: ecita.sen@aph.gov.au
www, aph.gov. au/serate_environmenit

RECEIVED
Miss Anne Lynch

Secretary ~ 7 NOV 2002

Senate Committee of Privileges CLERK'S UrrICE
Room SG.39

Parliament House
CANBERRA ACT 2600

Dear Miss Lynch

On 29 October you sent to me for correction the Proof Committee Hansard of your
committee's hearing on 24 October. I wish to clarify one aspect of my evidence.

At the bottom of page 42, Senator Sherry asks me whether there had been
implemented any changed procedures for the dissemination of information since the
unauthorised disclosure of the committee's report on the Broadcasting Services
Amendment (Media Ownership) Bill 2002. I responded that I did not believe that this
secretariat had disseminated any information since the incident.

This statement was not accurate. At the time, [ had taken Senator Sherry's question to
be a reference to information of a similarly sensitive nature to the material under
discussion and it is indeed the case that there have been no subsequent reports
disseminated which addressed a committee inquiry into a bill.

Given that the transcript shows that Senator Sherry included no such qualification in
his question, I should clarify that this secretariat does in fact disseminate a broad
range of information to committee members on a regular basis. In so doing, it
continues to follow longstanding, established practices for the distribution of material

to committee members.

Yours sincerely y

Michael McLean
Secretary

o
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THE SENATE
RECEIVED
1 1 NOV 2002

CLERK'S OUFFICE

11 November 2002

SENATOR ALAN EGGLESTON

Liberal Senator

Miss Anne Lynch

Secretary

Senate Committee of Privileges
Parliament House

for Western Australia

Chair: Senate Legisiation

CANBERRA ACT 2600 Committee on Environment,
Communications, Information
. Technology and the Arts
Dear Miss Lynch
OTHER
Thankyou for the opportunity to respond to the comments of Mr Michael COMMITTEE MEMBERSHIES
Gawenda, Associate Publisher and Editor of The Age, at the public
hearing on Thursday 24 October where he referred to me as a liar. STANDING
+ Privileges
I would like to say that, while for the purposes of the record, I reject Mr ¢ Procedure
Gawenda’s assertion that [ am a liar, I do not, however, feel that there 1s
anything to be gained by pursuing the matter further by either seeking an JOINT
apology or withdrawal by Mr Gawenda of his remark. * Migration

¢+ Parliamentary Education

Yours sincerely.

ELECTORATE OFFICE

M\. % (_u f&/\/ 26 Charfes Strect

South Perth WA 6151
P() Box 984
South Perth WA 695/

DR ALAN EGGLESTON

SENATOR FOR WESTERN AUSTRALIA
Tel: (08) 9368 6614

Toll free: 1800 062 763
Fux: (08) 9168 6699
email address:

sengtor epgleston@aph govau

CANBERRA OFFICE

Suite SG 116
Parliament House
Canberra ACT 2600
Tel: (02) 6277 3407
Fax: {02) 6277 34(3

PORT HEDLAND

8 3 Tel: (08) 9173 {438




1200V 2002 7000 WINTER ELLD

Minteriiiiison |

LN |
L |
v

-]
Ly

4

12 November 2002 RIALTO TOWERS 525 COLLINS STREET MELBOURNE
GFG BOX 769G MELBCURNE VIC 3001 AUSTARALLA
OX 204 MELBOURNE www.rinterellison.com
TELEPHONE 461 3 8608 2000 FACSIMILE +61 3 8608 1000

PRIVATE & CONFIDENTIAL

Senator the Honourable Robert Ray
Chair

Committee of Privileges

The Senate

Parliament House

CANBERRA ACT 2600

Dear Senator

Privileges Committee submissions

We refer to the above matter and your invitation at the conclusion of the Privileges Committee
Hearing on 24 October 2002 and enclose supplementary written submissions on behalf of The
Age Company Limited, Michael Gawenda and Annabel Crabb.

It you require any further information please do not hesitate to contact this office.

Yours faithfully
MINTER ELWN %;
i 6 éﬁ B&h .
Contact: Adam Bamett Direct phone: +61 3 Ba08 2173
E.mail: adam.barnett@minterellison.com
Partner responsible: Peter Bartlett Direct phone: +61 3 8608 2623
Our reference: ALB PLB 30-3962203
enclosure
MINTER ELLISON GROUP AND ASSOCIATED OFFICES
SYODHEY MELBOURNE BRISSANE CANBERRA ADELAIDE PERTH GOLD COAST
) AUCKLAND WELLINGTON CHRISTCHURCH HONG KONG SHANGHAI JAKARTA
META, $42708_1 (Wa7) BANGKON NEW YORK LONDON
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MINTZ¢ 2L TSON
AUSTRALIAN SENATE
COMMITTEE OF PRIVILEGES

INQUIRY INTO MATTER REFERRED ON 27 JUNE, 2002

SUPPLEMENTARY
WRITTEN SUBMISSIONS OF
THE AGE COMPANY LIMITED,
MICHAEL GAWENDA AND ANNABEL CRABB

Introduction

I. These submissions are made on behalf of the Age Parties pursuant to the
invitation given by the Chair of the Committee at the conclusion of the

proceedings on 24 October, 2002.

2. The material attached and indexed in Annexure 1 as part of these submissions
1s in response to the query of Senator the Honourable Nick Sherry as to The
Age newspaper’s imternal education policies and also provides an example of
the training that The Age newspaper journalists and editorial staff are subject
to throughout the year. The material includes an extract from the Reporter's
Legal Guide used by the Age's joumalists.

3. These submissions are intended to supplement the Age Parties’ submissions

dated 14 October, 2002 (*“the First Submissions™).
The substantial issue before the Commitiee is contempt
4. The two issues raised in the Reference to the Committee are as follows:

(a) “whether there was an unauthorised disclosure of a report of {the

ECITAL] committee™; and

(b) “whether any contempt was committed in that regard”.

) 9L erovr e 12 00v 05057
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The Age Parties submit that the substantial issue before the Committee is, so
far as the Age Parties are concerned, not that the Disclosures were
unauthorized but whether the cenduct amounted to an offence against the
Senate within the meamng of section 4 of the Parliamentary Privileges Act
1987, and in particular whether in this matter there was any improper
interference. The Age Parties submit that the questions of improper
interference and contempt involve guestions of degree and that the seriousness
of a breach of privilege must therefore be determined before the breach can be

found to constitute a contempt.

For convenience, we set out the terms of section 4 again:

"4, Essential element of offences

Conduct (including the use of words) does not constitute an offence against’

a House unless it amounts, or is intended or likely to amount, to an improper
interference with the free exercise by & House or committee of its avthority
or functions, or with the free performance by a member of the member's
duties as a member.”

As submitted in their First Submissions, the Age Parties do not dispute that the

disclosure of:

(a) the two recommendations referred to in the Article; and

(b) the fact that there was to be a minority ECITAL Committee report;
(“the Disclosures™) was not authorised by the ECITAL Committee.

There is thus no dispute before the Committee on the first issue contained in

the Reference.

It follows that the substantial issue before the Committee is the second issue in

the Reference, namely, whether the Disclosures amounted to a contempt.

Contempt involves questions of degree

10.

The Age Parties submit that the effect of section 4' of the Parliamentary
Privileges Act 1987 - which, as a law of the Commonwealth, binds the

Committee and the Senate - is to require an assessment of the seriousness of

RECEIVED TIME 12, %0V, |

See paragraphs 12-15 of the First Submissions, set out at pp 24-25 of the Red Booklet.
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12.

13.

14.

any conduct said to be a contempt or breach of privilege before there can be
any finding or recommendation that a contempt or offence against the Senate

has been committed.

In particular, the Age Parties submit that there can be no “improper
interference with the free exercise by a House or Committee of its authority or

functions” within the meaning of section 4 unless the conduct at issue:

(a) “amounts, or 13 intended or hkely to amount” to an actual interference

with the exercise of the committee’s authority or functions; and

(b) the interference tends substantially or seriously to obstruct the

Commiittee in the exercise of its authority or its functions.

The Age Parties submit that the guidance given to the Committee by

Resolution 3(a) of the Resclutions agreed to by the Senate on 25 February,

1988 confirms the necessity for substantial or serious obstruction of that kind.

The Age Parties also submit that where the conduct in question occurs in the
course of the ongoing discussion of public affairs, such as the cross-media
ownership debate which was the subject of the ECITAL Committee report, the
Commuttee should be slower to conchude that an “improper interference”

constituting contempt has been committed.

The presence of the word "improper” in section 4 of the Act is a very
significant qualification. It indicates that some "interferences” are, indeed,
permissible or proper. In determining which interferences are improper, a
balance should be struck between parliamentary privilege and the citizen's

freedom of speech.

When the Parliament enacted section 4 it recognized that that it was essential
to place limits on the power to punish for an offence against a House,
including contempt®. Resolution 3(a) is an acknowledgment by the Senate that
its power to deal with offences, including contermpt should be exercised only

in appropriate cases.

see definition in section 3(3)
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16.

Both section 4 and Resolution 3(a) involve striking a balance in the
circumstances of each individual case, It is easy to see that premature and
unauthorized disclosure of, say, a commercially sensitive report which
affected the share price of a company, or of in camera evidence, might be an
improper interference. On the other hand, the Committee referred, in its 99™

Report, 1o other premature publications as being “palpably less serious™.

This concept of balance is akin to that which applies in the law of contempt of
court'. In that sphere, even causing actual prejudice to an accused person in
the course of & criminal trial may not constitute a contempt if in certain
circumstances it occurs as the unintended by-product of the ongoing

discussion of public affairs.

There was no actual interference in this case

17.

18.

In the circumstances of these Disclosures, the Age Parties submit that there
was in fact no actual, intended or likely interference at all with the ECITAL
Committee's authority or functions. Nor was any conduct sufficiently serious
to amount to an “improper interference”. It follows that the threshold for an

offence or contempt in section 4 of the Act cannot be met.

None of the Senators on the ECITAL Committee other than Senator Eggleston
suggested any such interference with the work of their committee as a result of
the Disclosures. To the contrary, the five other members of the ECITAL

Committee gave evidence that the Disclosures had no effect in this case.
(a) Senator Tierney, in answer to a direct question from the Chair, stated:
“I would not say it disrupted my work ™

(b) Senator Tchen, in answer to similar questions from the Chair, stated:

see 99™ Report, paragraph 56

See Ex parte Bread Manufacturers; Re Truth and Sportsman Limited (1937) 37 SR (NSW)
242 at pp 249-250 per Jordan CJ; Victsria v Australian Building Construction Employees’
and Builders Labourers’ Federation {1982) 152 CLR 25 at 9% per Mason ] {copies of these
pages were handed to the Commitiee on 24 Octcber 2002)

Page § of the Proof of Hansard for 24 Ociober 2002

RECZIVED TIME 120MOV. 15:52 94 PRINT TIME 12080V, 15:56



P2 N0V 2002 1708

(©)

(d)

MoATZx SO ES0N 913 gt NO. £257 B

=
=
—1
-

=
T
—_
—
ra
L]
=

Ln

"I do not think it caused any interference with the work on that particular inguiry per
se. But1 think that in the Jonger term it certainly has the potential to cause mischief
among the members of the Commitree in that the rusiworthiness amongst members
is thrown into some question.”

When asked by the Chair whether that had happened in this case, the

Senator answered 1no°.
Senator Lundy, in answer to similar questions from the Chair, stated:

“Given the late stage of the disclosure in the course of the preparation of
the report, it is not my view that it caused a substantial problem.”

When asked by the Chair whether the effect of the disclosure had been
to make dealing with her colleagues more difficult in relation to this

committee, the Senator stated, "In fact I would say no."’

Former Senator Bourne answered a similar question from the Chair,

"No. Itdid not affect me at ail because it was so late.™

Senator Mackay, in answer to the Chair's question whether the
disclosure caused substantial interference with the ECITAL

Committee's work, answered no, The Senator also stated:

"I myself did not feel that it interfered with my work at alt.*’

[9.  Senator Eggleston, while maintaining that there had been some interference

with his committee’s work at a general level, was unable to provide particulars

of the interference in this case.

(2)

Senator Eggleston gave the following evidence which, the Age Parties
submit, shows that even he accepted that in this instance there was no

interference at all, let alone any improper interference.

“Mr Rares - And there was no way in the world that Ms Crabb's
publication in the Age on 17 June was going to get you to change from the
views that you had expressed in those two recommendations, was there?

Senator Eggleston — No,

M P 3
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Mr Rares ~ And you were prepared to he subjected 1o public scrutiny and
debate on your espousing of those views, Is that right?

Senator Eggleston ~ Post publication of the report, indeed, yes.

Mr Rares — Given that they were your considered views, it would not have
mattered whether it was published one day earlier or one day later, would it?

Senator Eggleston — There is a system in place which requires that untii the
report is tabled and published it shall remain confidential.

Mr Rares — But 1t did nor interfere with you holding or expressing the
views in those two recommendations, did it7?

Senator Eggleston « No.

Mr Rares —~ And it did not interfere, to your knowledge, with any of the
other members of your committee who contributed to that report adhering to
the views that they expressed in their recommendations either in the
majority or in the dissenting report. Is that right?

Senator Eggleston — No, but it sets a precedent.”

Senator Eggleston’s reference to a precedent underscored his evident
concern with what he regarded as a matter of principle. Indeed, he

went 30 far as to say:

“... In any other situation, I would adopt the same approach.
Mr Rares — Because of the principle. s that right?

Senator Eggleston — Indeed.”

However, the attempt to use principle in this way is clearly contrary to
the express terms of Resolution 3(a) which illustrates that some
matters, including those of a trivial nature, are not sufficient to attract
the use of the Senate’s powers. This approach is fortified by section 4
of the Act.

Earlier'®, Senator Eggleston stated in the course of answering a

question from the Chair:

“The issue is really one of principle. A system of privilege exists. Privilege
is a bit like pregnancy; either yon have it or you do not. In this case, this
report was covered by privilege and that privilege was breached, Therefore,
s a gimple fact, that undermines the work of the committees and this
commitice in particular, because it means that in any future report one

ReCEIVED TIME

atpage 13 of the Proof Hansard

96
PRINT TIME 12 NOV. 1536

L
[ -

12, NOv.

L)

¥ £ 551000 NO. 8257 P,

38/19



3ONGV. 2082 17001

(e)

®

(g)

VINTES Z0i30% 813 84981600 NG 8257 F.
MIVTZR FLLESON

=1

cannot rely on the recommendations of the Committee or the content of the
repont remaining confidential.”

The Age Parties submit that in this answer the Senator failed 1o
distinguish between cases of mere or even hypothetical or no
interference and improper interference sufficient to constitute contempt
(which, because of the necessity to identify a substantial or serious

interference, is not absolute).

The Senator’s unwillingness to make that distinction was a recurring
theme in the Senator’s evidence. In the course of answering questions
from counsel for the Age Parties as to the effect of section 4 of the
Act!!| the Senator declined to accept that there were “degrees of
privilege’. Sirnila.rlym, the Senator adopted the proposition that “every
time there is any leak at all, that is a “substantial breach of privilege
which requires punishmen:’. When counsel for the Age Parties
returned to the question of “interference with the work of the [JECITAL
Commitiee] on this occasion”™, Senator Eggleston again stated, “There
Is a principle involved and it is not a question of anything else but that

. X 13
principle”.

The Age Parties submit that Senator Eggleston’s failure to accept the
relevance of the fact that breaches of privilege vary in seriousness
undermines the only evidence given by the Senator which even
suggested any interference with the workings of the ECITAL
Commiittee in this case. That evidence was as follows. When asked by
the Chair whether he now had less wust in his colleagues on the
Committee, the Senator answered - at the most general level:

"One cannot have the same degres of trust in one's colleapgues, because a
leak occurred.""

However, when the Chair returned to the topic of Senator Eggleston’s

at pages 23-24 of the Proof Hansard
at Proof Hansard papges 33-34
U Page 35

18 Page 13 of the Proof Hansard
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confidence in his colleagues'® the Senator qualified his answer by
reference to broad principle:

"T think it is true to say that the issue is really one of principle in the most
important way — that is, that there is a privilege system, as [ said.”

Moreover, in response to direct questions from counsel for the Age

Parties, the Senator flatly refused to “identify any particular colleague”
with whom he felt his relationship had been affected’S.

(h) The Age Parties submit that in the absence of any such identification -
particularly given the Sepator's repeated recourse to arguments of
broad principle - the Committee should conclude that the Senator's
evidence does not establish that there was any effect on his relationship

with his colleagues as a result of these particular Disclosures.

Having regard to the evidence, the Age Parties submit that the Committee
should find that, consistently with the clear swom evidence to this Committee
of at least 5, if not all 6, members of the ECITAL Committee, there was no
interference at all in the authority or functions of the ECITAL Committee in

this case.

Alternatively, any interference was not “improper”

21.

In the event that the Committee concludes that there was some interference in
the work of the ECITAL Committee in this case, the Age Parties submit that
the interference was not so sertous or substantial as to constitute an “improper

interference” within the meaning of section 4 of the Act,

{a} The publication was made only a day before the final report was due to

be and was in fact released.}”

(b) The publication took place in the course of the ongoing discussion of a
matter of great public interest, namely, the regulation of cross-media

ownership.

RECEIVED TIME 12 NOV. '5:52 PRINT TIME 12.\0V,
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There was absolutely no suggestion of any in camera evidence being
disclosed in this case, unlike the subject matter of the 99™ Report of
this Committee. Yet the disclosure of in camera evidence was the

main concern expressed in Senator Eggleston’s opening statement.

Of the six members of the ECITAL Committee, only Senator
Eggleston expressed the view (in the manner discussed above) that

there had been any effect on the committee at all.

The suggestion that Senator Eggleston regarded this as a serious breach
of privilege warranting punishment as a contempt is inconsistent with
the Senator’s invocation of Enid Blyton and the “jocular vein” in
which he conceded he spoke with Ms Crabb on the evening before the

publication'®.

That suggestion is also inconsistent with Senator Eggleston’s
conscious decision, as Chairman of the ECITAL Committee, not to
make any attemnpt to stop the publication or even to raise the issue of
“breaking privilege” with Ms Crabb in the course of that

conversation'”,

Senator Eggleston made no attempt to stop the publication once he
learnt of it. If real damage, as opposed to a question of a breach of a
principle, were likely to occur, one would have expected the Senator o
have told Ms Crabb of any harm she would cause. Instead, Senator

Eggleston engaged in a jocular discussion with Ms Crabb?®.

The Senator said that he implied to Ms Crabb that she was making up a
fairy story. That was untrue’' but it indicated to a reasonable person in
Ms Crabb’s position that whatever technicalities were involved,
Senator Eggleston thought no real harm would be done. That would
put the Senator in company with the other 5 members of the ECITAL

Committee in relation to their considered view of this matter when

'® Pape 25 of the Proof Hansard
ig vee the Senator’s letter of 2B June, 2002 at page $ of the Red Bocklet
20 Pape 25 of the Proof Hansard
n Page 28 of the Proof Hansard
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giving evidence.

(1) Finally, in answer to the Chair’s question whether he took Ms Crabb’s
comments as threatening, Senator Eggleston expressly, and very fairly,
agreed that he did not find Ms Crabb “intimidating™**.

Conclusion

22. The Age Parties submit that the Cornmittee should report to the Senate that, on

the basis of its investigation, it has concluded:
(a) that the Disclosures were unauthorised; but

b) 1o contempt was commitied in that regard.

11 November 2002

Steven Rares S.C. R.G. McHugh
Tel (02) 9221-2530 Tel (02) 9235-1968
Fax (02) 9221 7183 Fax (02) 9232-8399
z Page 21 of'the Proof Hansard
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ANNEXURE 1
1. Covering statement from Editorial Training Department of The Age
Company Limited.
2, List of Age journalist training courses for May-October 2002 period.
3. Course outline for:
. Media Law Course;

. Media Law Refresher;

as an example of courses offered at The Age Company Limited relevant to
this inquiry.

4. Copy of excerpt from The Age Reporters Law Guide, "Contempt of
Parliament”.
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Editorial Learning and Development at The Age provides training courses for all staff in the
Editorial department including senior editors, reporiers, sub editors, photographers and
support staff.

These courses are designed to meet the needs of the paper and enhance the skills of staff.
The needs are identified by senior editors through annuat staff appraisals and by the input of
individual staff.

The Age runs a one year graduate trainee program for journalists. This program provides
weekly training in areas such as shorthand, news writing and media law. in addition trainees
receive a one manth induction and a further 2 weeks of intensive training in writing and
reporting. :

In 2002 Learning and Development provided 122 training days attended by more than 200
staff.

Staff evaluate the courses they attend. This ensures courses meet expectations and are
constantly improved. '

Address 250 Spencer Street, Melbourne, Victoria 3000, Austealja Comrespendence PO, Box 257C, Melbourne, Victoria 3001, Austraiia
General Enquiries (03) 9600 4211 Fax {03) 9670 2156 Inrernet www.theage. com.au
The Age Company Ltd ABN 85 004 262 762
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N _Course : -, Date.
Media Law Course May 14-17 May Ail day {x4) 8
Media Law Coturse June 25-28 June All day (x4) 8
Defensive Driving Program level 1 24 May, 21 or 28 All day 4
. June
Leadership @ Fairfax 3, 4 and 11 June 17:30-17:00 12
Feature Writing Course am 6, 13 June 9.30-13.00 (x2) 8
Investigative Journalism 19, 28 June, 3 July 8:30-5:00 (x3) 8
Time Management for Journalists am 17 and 24 June | 9:30-12:30 (x2) 12
Media Law Refresher pm 11 July 14:00-16:00 20
Language, Grammar and Style 30 or 31 July All day 12
Transition to Editor 23, 24 July All day (x2) 12
Computer Assisted Reporting am 186 July 9:30-12.30 8
Intermediate Computer Assisted Reporting [pm 16 July 14:00-17:00 8
Training for sub-Editors a 5 or 6 June 15:30-23:00 14
Training for sub-Editors b 24 + 25 July 15:30-23:00 7
Training for sub-Editors ¢ 131 July +1 August 15:30-23:00 7
Research Methods {Business) am 1§ July 10.00-13.00 6
Valuations Analysis 22, 29August All day (x2) 15
Peear Supervision 16, 20 August All day {x2) 12
Media Law Course (Aug) 27-30 August All day (x4) 8
Feature Writing Course 3, 10 Qctober All day (x2) 8
Interviewing course iB-Oct All day 8
Media Law Course {Oct) 15-18 Qetaber All day (x4) 8
MEL4_S30684_1 (wa7)
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Reporting for TV 7-Nov 9:30-12:30 8
IFinanciaI Statements 23, 29 October All day {x2) 12
Time Management for Journalists 19, 26 November 9.30-12.30 {x2) 15
Off-base Reporting Course (Castlemaine) i5-11 August All day {(x5) N 8 _
EF‘roperty Law Course 17-Aug 9.30-11.3C 15
Editorial for Non Journatists 6-Sep All day 15
Jransition to Editor 29, 30 October | Alt day (x2) 12

MEL4_539684_1 (w7}
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Media Law Course

Aim -
To give print journalists a good working understanding of the
different aspects of media law,

Participants will:

» Receive g detailed explanation of defamation and contempt
laws.

« Examine the rights and responsibilities of a reporter in legal
cases. (sources, fair and accurate reporting)

» Look at the court structures in Australia.

e Look at FOI and other helpful laws.

Suitable for
All editorial staff,

Commencement Dates

9.00-17.00

Mon 6 August — Fri 10 August 2001
Mon 15 October — Fri 19 October 2001

Venue
Sir John Monash Business Centre
Level 5, 253 Flinders Lane, Melbourne

Duration
S days

Group size
- .

instructor
Communication Law Centre

T
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Media Law Refresher

Aim
To refresh all aspects of defamation and contempt in Victorian
Law.

Participants will:

e Receive an overview of defamation and contempt laws.
e Look at common and reoccuring mistakes

» Use recent examples from local newspapers.

Suitable for
All editorial staff.

Commencement Dates
14.00 -16.00
Tuesday 11 September 2001

Venue __
Merriman Lane Training room

Duration
2 hour course

Group size
30

Instructor
Peter Bartlett, Senior Partner, Minter Ellison

106
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6. CONTEMPT OF PARLIAMENT

- [What constitutes contempt of parliament?] Basicaily, any
conduct which impedes the performance of the functions of 2
House of Parliament or officer of parliament is capable of
constituting contempt.

* Unfortunately, because of its arbitrary nature thera are no defined
categoeries indicating specifically whar does and what does nat
constitute contempt,

+ Journalists should be aware of the following categories of
'publications, given that in the past they have been found 1o
constitute contampt: .

+ Publishing a comment 'reflecting’ on a Housa of Parliament or
its members;

Example: Labelling politicians 'lazy two-faced bludgers'

« Publishing a false or misleading report of debates or
proceedings, including in pariamentary committees;

+ ‘Premature’ publicatlon of a cammittee's proceedings, evidenca
or findings before it has a chance te report to tha relevant
House of Parliament;

» Publishing material which deters witnessas from giving
evidence before a House or Committee of Pariiament; and

= Publishing material which tends to obstruct a member of \
~ Parliament in carrying our their duties.

+ Other ways in which journalists may find themsalves in contempt
of Parliament include disobeylng rujes of a House, inappropriate
behaviour in a gallery, or refusing to answer a question before a
committee of a House.

- [What sanctions can | expect if found in contempt?] Bath .
Commonwaalth and Victorian Parliaments havs the power to fine f
and/ar imprison persans found in contempt of parfiament. 4

= As with the courts, journalists have na special privilege entitling them
to preserve the confidentality,of their sources or t refuse to produce a i
document. However, Itis up to the discretion of the relavant Privilege’s '
Committee as to whether a contempt finding will be impoased.

INTER ELLISON LAWYERS

18 A REPORTER'S LAW GUIDE
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