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Key Personnel

The Australian Nursing Federation (ANF) submission focuses upon the proposed changes of Part 4.3 of the Act by the Bill in respect of items 1 and 11 and 14 of Schedule 2 which are referred to in page 5 of the DHAC submission.

Specifically, we would raise with the Committee the statement in the Department’s submission on page 5, in the fourth paragraph, and we quote that below.

Given the relatively small number of individuals who fall into the category of ‘key personnel’ for each approved provider, it is expected that providers will undertake appropriate police and court checks, as well, for example, as seeking statutory declarations from the individuals concerned as to their credentials.

The ANF would question how a provider is to obtain police department cooperation for such checks, unless there is an existing legislative right conferred on providers.  If there is not, then the amendment presents providers with an immediate inability not of their own making to comply with this obligation.  Consequences to the provider would follow under the Bill in those circumstances.

We are unsure as to whether the Department’s assertion that the impact of the Bill will be confined to a relatively “small number of individuals” since there are 3,000 aged care facilities in Australia, including state government facilities.

The number of existing providers, and key personnel, current and prospective has not been gauged.  It could exceed 10,000 persons.

Were this proposal to be enacted as it is, considerable additional costs may be imposed upon providers, as such services often involves a fee.  For instance, ASIC which holds details on companies, refers enquirers to information brokers.  The cost impact of these obligations has not been ascertained, or the ongoing administrative requirements to maintain accurate records.  The relevance of this query by the ANF is that as providers now assert funding is inadequate, will that lead to a further diversion of funding away from resident care?

The DHAC submission on page 8 (2.2) refers to existing personnel, and suggests retrospective action against persons already employed.

For instance, the implication is that providers who are often directors of the operating company would be affected.  The circumstances may arise where directors of the privately incorporated entity would lose their ability to direct and control the key personnel responsible on a daily basis for resident care, yet they would remain part of board.

The Federation notes also the concerns expressed by Catholic Health Australia in its submission on key personnel in section 2 on page 2 of its submission.  Similarly, we agree with part 3 of its submission on nominee companies.

On the general question of “providers” referred to in the Bill, it does not define where the obligations commence.  We assume that the provider is the owner and/or operator of the aged care facility, yet this is not specified.

In respect of the ownership of aged care facilities, there are two major groups; incorporated entities are registered companies and there are also church and charity trusts and committees.

In the former case, the Bill does not place a specific onus on the single or multiple directors who control the company.  In the case of church and charity structures this is ill-defined as to where ultimate responsibility for case and key personnel commences.

The Federation submits that the Committee should satisfy itself as to the structure of corporate control, responsibility and accountability that Bill should impose upon salaried or employed key personnel.  Too often in regard to sanctioned facilities the directors have denied knowledge of serious risk and poor operational management practice.

Indictable Offences (proposed clause 2.1.1)

The Bill proposes that a provider must remove from employment a member of “key personnel “ who has committed an indictable offence.  While there appears to be some acknowledgement that an indictable offence is defined differently between jurisdictions the Bill does not countenance that an indictable offence may be relatively trivial and unrelated to the nurse’s ability or competence to carry out their responsibility for the provider. 

The Bill does address common circumstances where the employer in full knowledge of the indictable offence, employs the person who over time establishes a sound employment history. Should the Bill become law the employee will be dismissed. A dismissal in such circumstances the Federation believes will be in breach of existing industrial law.

Unsound Mind (proposed 2.1.3)

The intention to allow a provider to remove from employment a nurse on the basis of an unsound mind is confusing to say the least.  The Bill does not appear to require the provider to inform of himself or herself objectively of the status of the person’s mind prior to making a decision.  Secondly, the Bill appears to allow an employer to stand down to dismiss or to direct the employee to take leave until the provider is satisfied that the condition is abated.  The ANF cannot see how this process can have any semblance of fairness or balance

Should these aspects of the Bill be enacted the Australian Nursing Federation would expect increased levels of industrial disputation between the Federation and providers.  Furthermore any decision relating to the proposals would subsequently involve the consideration and investigation by the relevant state nurse registration board and could lead to deregistration of the nurse and thereby denying the employee the ability to work in a nursing capacity.

Finally, in the absence of strict controls, an unwarranted or ill considered decision in respect of the proposed clauses 2.1.1 and 2.1.3 could lead to irreparable damage to the employees professional standing within the nursing community.

Conclusion

While the Federation welcomes the intent to strengthen compliance with care standards by seeking to ensure that key personnel meet certain criteria, the implementation of provider obligations requires clarification in respect of police checks, indictable offences and the limits to the term “key personnel”.

The Bill should also direct its attention to the ownership of the facility, and clarify what is the controlling entity and therefore the primary point at which control, direction and policy on resident care originates.  It is unclear whether the Bill in its current form will effectively improve the delivery and continuance of acceptable standards of care to residents in the light of the number of aged care facilities sanctioned and the differing circumstances which led to such necessary action by the Department.  In some cases, the division of responsibility has been unclear, and the emergence of serious risk to residents owes its occurrence to a failure by ownership as well as management.

However, the Bill also presents an opportunity to rectify poor control and practice, if those key factors above are addressed.

