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FURTHER SUBMISSION BY THE

COMMONWEALTH DEPARTMENT OF HEALTH AND AGED CARE

IN RESPONSE TO SUBMISSIONS PROVIDED TO THE COMMITTEE BY:

· UNITING CARE AUSTRALIA

· CATHOLIC HEALTH AUSTRALIA

· COUNCIL ON THE AGEING (AUSTRALIA)

· AUSTRALIAN NURSING FEDERATION

· AUSTRALIAN NURSING HOMES AND EXTENDED CARE ASSOCIATION
INTRODUCTION 

This submission addresses issues raised by each of the above organisations in their submissions to the Committee.

i
Terminology

In this submission the terms listed below are used with the corresponding meanings.

	Term
	meaning

	Committee
	The Senate Community Affairs Legislation Committee

	Department
	Commonwealth Department of Health and Aged Care

	Earlier submission
	The submission of the Department sent to the Committee by Dr David Graham on 24 October 2000 (see Attachment A)

	EM
	The Explanatory Memorandum to the Aged Care Amendment Bill 2000

	Minister’s Scrutiny response 
	The letter from the Minister for Aged Care to Senator Cooney, Chair, Senate Committee for the Scrutiny of Bills (see Attachment B)

	Scrutiny Committee
	The Senate Committee for the Scrutiny of Bills

	Secretary
	Secretary to the Department

	The Act
	The Aged Care Act 1997


ii
Summary of comments received and the Department’s response

The Department notes that a number of submissions have been received in relation to the Aged Care Amendment Bill 2000.  These submissions raise a number of similar issues, most of which have been addressed in the Department’s earlier submission, the EM and/or the Minister’s Scrutiny response.

The submissions also raise some additional matters, which are addressed individually in this further submission.  The following list provides a convenient guide to where these issues are referred to in this further submission.

Indictable offence

· UCA comments (1), (2), (4), (5) and Department’s responses;

· CHA comment (1) and Department’s response;

· ANF comment (1), (4) and Department’s response;

· ANHECA ‘other comments’ and Department’s response.

Disqualified individual (broader issues)

· CHA comment (2), (3) and Department’s response;

· COTA comment (2);

· ANF comments (2), (5) and Department’s response;

· AHECA comments (3), (4), (5), (6), (7) and Department’s response.

Unsound mind

· CHA comment (4) and Department’s response;

· ANF comment (4).

Recklessness/unfair dismissal 

· CHA comment (5) and Department’s response;

· ANF comment (4) and Department’s response;

· AHECA comment (3) and Department’s response.

Nominee companies

· CHA comments (6), (8) and Department’s response;

· ANF comment (3) and Department’s response.

Appointment of an administrator

· UCA comment (6) and Department’s response;

Allocations of places under the Act

· UCA comment (3) and Department’s response;

· CHA comment (7) and Department’s response.

Notification of impending accreditation visit

· COTA comment (1) and Department’s response.

Occupation of places 

· ANHECA comments (1), (2) and Department’s response.

RESPONSES TO THE SUBMISSIONS

1.
UnitingCare Australia (UCA)

Overview

The Department notes:

· UCA strongly supports the intent of the Bill to give the Government additional powers to deal with issues arising from the non-compliance by providers against standards and specifically provide an increase in the range of options available to the Department to assist in working towards best care outcomes for all residents; and

· In particular [UCA] welcomes the wider range of powers available to government over approved providers who cannot/do not comply with the delivery of care to acceptable standards, noting that the ultimate sanction of closing facilities should only be used as a last resort, given the disruption this causes to residents and families.  [UCA notes] the additional range of powers will assist the Government with measures other than forced closure and resident disruption.

UCA comments and the Department’s responses

UCA comment (1)

UCA seek to bring to the committee and the government’s attention the lack of clarity in the words ‘convicted of an indictable offence…’ when describing persons who are to be ‘disqualified individuals’ as key personnel in aged care facilities.

Department’s response

The term is sufficiently clear – see paragraph 2.1.1 of the earlier submission and the Minister’s Scrutiny response under the heading “Regime of offences leading to disqualification”.

Because States and Territories as well as the Commonwealth regulate the criminal law, there will be some unavoidable variations in what constitutes an indictable offence between jurisdictions.  As with other aspects of the law, providers may choose to seek guidance from their peak organisations and/or legal advisers as to what constitutes an indictable offence in their State/Territory.

___________________________________

UCA comment (2)

While we fully support the intent of preventing convicted criminals from managing key sectors of aged care facilities, we would point out that there is a wide range of ‘indictable offences’ which are in fact usually treated under summary jurisdiction and, even on conviction, punished with a caution, a bond or a fine. Yet under the terms of the Bill’s amendments, there could be a double jeopardy involved.

Department’s response

Double jeopardy is placing an accused person in peril of being convicted of the same crime in respect of the same conduct on more than one occasion.  The fact that a person who has been convicted of an indictable offence and is therefore a disqualified individual, would not be able to be or remain as a member of the key personnel of an approved provider, is not an example of double jeopardy.  Such a criterion for testing suitability to hold office is well known to the law in a range of areas, as the Minister’s Scrutiny response indicates (under the heading “Regime of offences leading to disqualification”).

The reason for the distinction between indictable offences and summary (or simple) offences is clearly set out in the Minister’s Scrutiny response (under the heading “Regime of offences leading to disqualification”). 

The Department also notes the relevance of spent convictions schemes e.g. Part VIIC of the Crimes Act 1914, where, in certain circumstances, there is no requirement for persons to disclose spent convictions – see the EM (in relation to sub-clause 10A-1(6)), the Minister’s Scrutiny response (under the heading “Regime of offences leading to disqualification) and the earlier submission (in paragraph 2.1.1). 

___________________________________

UCA comment (3)

A further concern is that given the lack of transparency in the approval process for the allocation of aged care places, this Bill would not necessarily achieve its objective of preventing people with criminal records from managing aged care facilities.

Department’s response 

The Act and relevant Principles under it clearly set out the process by which allocations are made (see section 11-4 of the Act which gives an overview of the allocation process).

Decisions made by the Secretary, or relevant delegate, in relation to the allocation process are subject to review by the Courts.

The responsibility is on approved providers to ensure that their key personnel are not disqualified individuals.  The legislation will enable the Department to take appropriate action if providers breach this responsibility.

The obligation placed on providers by the proposed amendment to section 9-1 of the Act—to disclose when the reason for a change in key personnel is due to an individual being disqualified, will also help ensure that such individuals do not re-enter the industry.

___________________________________

UCA comment (4)

I would also like to point out the difficulties for existing providers in seeking to ascertain whether any staff could fail this ‘test’ [i.e. the test for not having been convicted of an indictable offence].

Department’s response

This issue is addressed in the earlier submission – see paragraph 2.1.1.

___________________________________

UCA comment (5)

At the very least, this definition of ‘convicted of an indictable offence…’ when describing persons who are to be ‘disqualified individuals’ as key personnel in aged care facilities leaves a wide margin of uncertainty in such cases. We would encourage the committee to seek a clearer definition of criminality to use as the criterion for exclusion.

Department’s response

The Department disputes that this definition is unclear and notes the Minister’s Scrutiny response (under the heading “Regime of offences leading to disqualification”).  The earlier submission also deals with this issue at paragraph 2.1.1.

___________________________________

UCA comment (6)

We would like to suggest additional ways in which the Act could be amended to give further weight to our shared commitment to tighten up the compliance provisions. In particular, these amendments do not provide enough scope for assistance to a facility when it has failed aspects of either an accreditation or an audit check and seems unable or unwilling to comply with the requirements.  

In order to help deal with this sort of circumstance, UnitingCare Australia would suggest a list of approved Aged Care Administrators be developed. The intent is that the provider must choose from the list, or the Department appoint an Administrator to bring the facility to compliance as quickly and effectively as possible and with the least disruption to residents.  

Department’s response

There are already provisions in the Act and Principles (the Sanctions Principles) that require the approved provider, where it has breached its responsibilities under the Act, and in certain other circumstances, to nominate an adviser or administrator in order to prevent revocation of its approved provider status coming into effect (see section 66-2 of the Act and Part 2, Divisions 1 and 2 of the Sanctions Principles).

The Department would welcome moves by industry peak bodies to establish a register of suitably qualified persons from which their members could choose advisers or administrators if or when the need arises.  There is no need to amend the Act, or Principles under it, to facilitate such a course of action by industry peaks.

The approved provider is responsible for the action that it takes to rectify breaches of responsibilities under the Act and there are clear legal (including possible Constitutional) impediments to the Department (or the Commonwealth) appointing an administrator to effectively run a provider’s business operations. 

2.
Catholic Health Australia (CHA)

Overview

The Department notes that CHA supports in principle the thrust of the Bill, but is concerned with the following matters:

· the definition of 'disqualified individual';

· how the Government intends to apply the proposed definition of 'disqualified individual' to approved services and existing key personnel; and

· the inadequacy of the definition in dealing with nominee companies.

CHA comments and the Department’s responses

CHA comment (1)

The concept of 'indictable offence' is very broad and would involve offences that would bear no relation to the conduct of aged care.  For example in New South Wales, drink driving is an indictable offence.  The Bill qualifies the extent of 'unsound mind' to where it affects the performance of the person's duties as key personnel.  The same test, however it is to be reasonably applied, does not but could apply to 'indictable offence.'

An alternative would be for the Bill to define the type of indictable offences that would apply eg assault, theft etc.

Department’s response

This is similar to points made by UCA (comment (1) and (2)).  See the Department’s responses to these points, as well as the Minister’s Scrutiny response (under the heading “Regime of offences leading to disqualification”) and the earlier submission at paragraph 2.1.1 on this issue.

In relation to the term “unsound mind”, the Bill does not qualify the term but rather limits its operation to one situation and one situation only i.e. where the relevant person is “mentally incapable of performing his or her duties” as one of the provider’s key personnel.

___________________________________

CHA comment (2)

How does the Government intend to apply the proposed definition of 'disqualified individual' to approved services and existing key personnel [?].

The Bill will impose additional administrative burden and cost on approved providers without any additional funding from the Government.  As this will be another imposed cost factor that is not included in the current funding formula, CHA considers that the Government should overhaul the indexation factor so that it better represents the annual cost changes for the industry.

Department’s response

The responsibility for ensuring that key personnel are not disqualified individuals is the approved provider’s as indicated in the Department’s response to UCA comment (3).

Prudent providers may already be taking such steps to protect their residents from such persons and this is not a measure that would be restricted to the aged care industry alone.

In 1995-96 the Government spent $2.5 billion on residential aged care.  The outlay in 2000-2001 is budgeted to be $3.9 billion.  That is an increase of $1.4 billion over five years.

___________________________________

CHA comment (3)

To date the Government has not identified how it intends to administer the Act with respect to approved services and their existing personnel.  How will providers ascertain if their existing key personnel have been convicted of an indictable offence in Australia and in overseas jurisdictions?

Department’s response

The primary responsibility for ensuring that key personnel are not disqualified individuals will rest with the provider.  

Where the Department becomes aware of instances where providers have key personnel who are disqualified individuals, it has a range of potential actions available to it, from sanctions action to prosecution and seeking court orders (depending on whether the provider is a corporation or not and the circumstances of the individual case).

The means for ascertaining whether key personnel have been convicted of indictable offences is referred to in the earlier submission (see paragraph 2.1.1).

___________________________________

CHA comment (4)

How will providers test their existing and future key personnel to determine if they are of sound mind for the performance of their duties?  Clause 10A-2 does state that the approved provider is only guilty of an offence if a disqualified individual is one of the provider's key personnel and the provider is 'reckless as to the fact.'

Department’s response

See the earlier submission at paragraph 2.1.3.

___________________________________

CHA comment (5)

What will the Government's test for 'reckless' be?  If an industrial relations court orders reinstatement of a dismissed disqualified individual, would this exonerate the provider from being reckless?

Department’s response

See the EM in respect to sub-clause 10A-2(1) (at p. 11).

A provider is likely to have a range of options available in such circumstances, including sick leave and/or encouraging appropriate treatment for the person.

The Bill is focussed on protecting residents from the actions of such key personnel.  In the event that a provider was to take action to dismiss a disqualified individual, that dismissal must be effected lawfully.  

___________________________________

CHA comment (6)

The inadequacy of the definition in dealing with nominee companies.

Under the Aged Care Act 1997, Sections [sic] 8-3, an applicant for Approved Provider Status must provide information about the applicant's Responsible Persons in order to assess the suitability of an organisation to provide aged care.

The current allocations rounds and the application process is not as transparent as it should be.  An Applicant's Responsible Persons are not interviewed.  How does the Government assure itself that applicants are not nominee companies applying on behalf of disqualified persons?

Department’s response

The Department is not clear as to CHA’s  reference to “nominee corporations”.

If CHA is referring to nominee companies applying on behalf of applicants for approved provider status, it does not change the fact that it is the applicant to which the obligations under the Act attach, regardless of who is acting for and on behalf of the applicant.

On the other hand, if CHA is referring to nominee companies in some way acting for key personnel (who might or might not be disqualified individuals), the result is the same—it is the applicant for approved provider status or the approved provider that is primarily responsible for determining whether the individuals who make up its key personnel are disqualified individuals or not.  

The Department notes, however, that stringent tests are conducted to assess the experience and record of applicants for approved provider status both in respect to care and business management. The Department already considers Australian Federal Police criminal checks, external probity and credit checks (from independent sources) and internal information systems, such as compliance and complaints' records. 

The Department also notes that, under current provisions of the Act, if the Secretary is satisfied that the approved provider’s application for approval contained information that was false or misleading in a material particular, the Secretary must revoke the approval (see subsection 10-3(1)), subject to being satisfied of there being appropriate care arrangements in place (see subsection 10-3(7B)).

In respect to the allocation issues, see the Department’s response to UCA comment (3) above.

In respect to changes in responsible persons (actually “key personnel” under the Act), see the earlier submission at paragraph 2.2.3. 

The primary responsibility for ensuring that key personnel are not disqualified individuals is the approved provider’s (again see the Department’s response to UCA comment (3) above).

___________________________________

CHA comment (7)

Why doesn't the Government, as soon as the allocation round application time frame has closed, publish the list of applicants and the places they have applied for?

Department’s response

Relevant details of successful applicants are published at the end of the round.  Information about unsuccessful applicants is considered to be “protected information” under the Act. 

___________________________________

CHA comment (8)

The Bill should incorporate provisions that enable the Government to ascertain the natural persons that are the beneficial owners of incorporated bodies applying for Approved Provider Status.

Department’s response

This is covered by existing provisions of the Act if beneficial owners are “key personnel”.  Key personnel include persons with responsibility for the care of aged care recipients in terms of executive, management, overall nursing or day-to-day responsibility (see subsections 8-3(3) and 9-1(2) of the Act). 

Applicants for approved provider status are required to provide information in a form approved by the Secretary, including information relevant to the checks referred to in the Department’s response to CHA comment (6), as well as providing information in relation to key personnel (see Division 8 of the Act). 

In addition, approved providers are required to notify the Secretary of any changes in key personnel (see section 9-1 of the Act) and this includes changes in beneficial owners so long as these owners exercise one of the responsibilities referred to above.

3.
Council on the Ageing (Australia)  (COTA)

Overview

The Department notes that:

· COTA believes the amendments proposed strengthen the situation of residents and their families.  Information is the key component of feeling empowered.  Unfortunately, it is the homes in trouble that are unlikely to communicate well with the residents and families; and

· because of this, COTA supports the amendment that requires the Department of Health and Aged Care to give notice to residents and relatives of action to be taken that would result in the revocation of approved provider status and bed licenses and the probable closure of a home.  COTA has raised with the Department, the problem of relatives not being informed of significant events. 

COTA comments and the Department’s responses

COTA comment (1)

COTA believes the amendment should go further and the home or the Department being required to advise relatives of an impending accreditation visit.  The practice in many facilities is to provide the notice to the resident.  The problem with this is that with the high numbers of people with dementia in care, the notice is not passed on to relatives.  The amendment, COTA assumes, will require homes to maintain an accurate database of nearest relatives and provide the Department with this database.

Department’s response

These are not matters that are appropriately dealt with in terms of amendments to the Act.

Accreditation visits are conducted by assessment teams from the Aged Care Standards and Accreditation Agency (the Agency).  As part of those visits, assessment teams are required to advise residents and their representatives that a site audit is being carried out and that there will be an opportunity to talk to members of the assessment team (see section 2.22 of the Accreditation Grant Principles).

___________________________________

COTA comment (2)

COTA supports the second amendment.  If this industry is to be “clean”, all possible processes must be in place to identify “key personnel” who should not be involved with aged care.  It is very clear in the sad events of 2000 that the community expects “key personnel” to be of the highest standard.  Relatives expect the care of their loved ones to be undertaken by people with untarnished reputations.  Older people in care are highly vulnerable ‘individuals’.  Many do not have close relatives and therefore the residents must rely on the homes to provide care of the highest standard.

Any sort of “shady” past does not sit well with the concept of good care for vulnerable people.

4.
Australian Nursing Federation  (ANF)

Overview

The Department notes that:

The Federation welcomes the intent of the Bill to strengthen compliance with care standards and agrees that the Bill also presents an opportunity to rectify poor control and practice, but it is concerned that there should be clarification in respect of police checks, indictable offences and the limits to the term ‘key personnel’ for the purpose of identifying the primary point at which control, direction and policy on resident care originates.

ANF comments appear to have been made in response to the earlier submission.

ANF comments and the Department’s responses

ANF comment (1)

The ANF would question how a provider is to obtain police department cooperation for such checks, unless there is an existing legislative right conferred on providers.

Department’s response

Many organisations, including very large entities such as the public service, arrange police checks on a regular basis.  Information about an individual is provided by police to a third party on the production of a signed consent by the individual concerned to the release of the information to that party.  No special additional legislative provision is required for this process.

___________________________________

ANF comment (2)

We are unsure as to whether the Department’s assertion that the impact of the Bill will be confined to a relatively “small number of individual” since there are 3,000 aged care facilities ... it could exceed 10,000 persons.

Department’s response

This comment is taken out of context.  The earlier submission clearly refers to the number of individuals “for each approved provider”.  For each provider the cost that may be associated with probity checking is considered to be a small price to pay for protecting the safety, health and well being of aged care recipients.  As indicated in the earlier submission (at paragraph 2.2.1), some prudent providers may already have undertaken, or be in the course of undertaking, such checks.

___________________________________

ANF comment (3)

[T]he implication is that providers who are often directors of the operating company would be affected.  The circumstances may arise where directors of the privately incorporated entity would lose their ability to direct and control the key personnel responsible on a daily basis for resident care, yet would remain part of board (sic)... 

We assume that the provider is the owner and/or operator of the aged care facility, yet this is not specified ... [T]he Committee should satisfy itself as to the structure of corporate control, responsibility and accountability.

Department’s response

The Committee can be confident that the Act places responsibility for quality of care, user rights and accountability on approved providers (see Parts 4.1, 4.2 and 4.3 of the Act).  The Act is quite clear about approved providers.  An approved provider is defined in the Dictionary to the Act as “a person or body in respect of which an approval under Part 2.1 is in force...”  All new approved providers are corporations (paragraph 8-1(1)(b) of the Act refers, noting that “corporation” is further defined in the Act’s dictionary).  In relation to applicants for approval, or providers once approved, the Act is quite clear that ‘key personnel’ are more than just those with responsibility for day-to-day operations—they also include those with responsibility for executive decisions and management (paragraphs 8-3(3) and 9-1(2) refer).  The Bill does not change this in any way.

Hence ANF is correct when it suggests that (if they are disqualified individuals) directors of the privately incorporated (approved provider) entity would lose their ability to direct and control the (other) key personnel responsible on a daily basis for resident care.

___________________________________

ANF comment (4)

The Bill proposes that a provider must remove from employment a member of “key personnel” who has committed an indictable offence... A dismissal in such circumstances the Federation believes will be in breach of existing industrial law.

Department’s response

The Department addresses this issue in response to CHA comment (5) above.

___________________________________

ANF comment (5)

[T]he Bill does not countenance that an indictable offence may be relatively trivial and unrelated to the nurse’s ability or competence to carry out their responsibility for the provider.

Department’s response

A similar issue was raised by the Scrutiny Committee and is dealt with by the Minister in her Scrutiny response under the heading “Regime of offences leading to disqualification”.  The Department also refers again to the spent convictions provisions preserved by the Bill - see the response to UCA comment (2) above.

___________________________________

ANF comment (6)

The Bill does not appear to require the provider to inform of  [sic] himself or herself objectively of the status of the person’s mind prior to making a decision.  Secondly, the Bill appears to allow an employer to stand down to dismiss or to direct the employee to take leave until the provider is satisfied that the condition is abated...  [A]n unwarranted or ill considered decision in respect of clauses 2.1.1 and 2.1.3 could lead to irreparable damage to the employees professional standing within the nursing community.
Department’s response

The approved provider will be in the best position to know whether a person is of unsound mind to the extent (only) that the person’s condition renders them incapable of performing their duties as one of the provider’s key personnel.

As indicated in response to CHA comment (5) above, the Bill is not forcing providers to take any one course of action to ensure that none of their key personnel is a disqualified individual, but is rather focussed on protecting residents from the actions of such key personnel.   As in any other employment situation, any action taken by providers in relation to their employees should not be arbitrary or unreasonable, and must be taken lawfully.  If it is, the law provides rights of redress for aggrieved individuals.  There is no need for this Bill to repeat the provisions of other enactments specifically for the aged care sector.

5.
Australian Nursing Homes And Extended Care Association (ANHECA)

Overview

The Department notes that:

ANHECA has commented on every Item in the Schedules to the Bill, and agrees with many of them.  In other respects the comments by ANHECA mirror comments made by the other submission-writers above.  In the circumstances the Department’s response to the submission only deals with comments not already addressed above.

ANHECA comments and the Department’s responses

ANHECA comment (1)

Residents on pre-admission leave have been specifically excluded from the calculation of occupied places because they are excluded from subsection 42-2(1) as not being provided with residential care by the approved provider operating the service… Therefore, there could be an instance where the resident pays for a place in good faith and the Commonwealth rescinds the approval.

Department’s response

Contrary to this submission, the effect of Item 1 of Schedule 1 to the Bill is to ensure that residents on pre-admission leave are specifically included when calculating which places are ‘occupied places’.  The effect of the proposed amendment will render the relevant text of 
s. 42-2(1) as follows:  “On each day during which a care recipient is on leave under this section from a residential care service, the care recipient is taken … for the purposes of section 67-5 to be provided with residential care by the approved provider…”

___________________________________

ANHECA comment (2)

Residents who are reserving a place under Section 58-6 of the Act have also been excluded from the calculation of occupied places because they are not considered to be receiving care...  [T]hey will return to find that there is no place available after they have paid to reserve the place in good faith.

Department’s response

When imposing a sanction progressively, it is open to the Secretary to have regard to all circumstances, including when an allocated place might be reserved by a person who is not physically occupying or on leave from the service, to ensure that no person is inappropriately disadvantaged by the sanction. 

___________________________________

ANHECA comment (3)

There is no definition as to what constitutes “suitability”.  [Without it] this could mean that the provider may be required to further check into the background of applicants for key personnel positions.  This may be contrary to Industrial Law and may be regarded as discrimination in employment.

Department’s response

The proposed amendment to section 53-1 is by way of summary of the material that is contained in the following 63 sections of the Act.  In that section other over-arching terms are not defined either, for example, ‘quality of care’, ‘user rights’ and ‘accountability’.  The meaning of those terms becomes clear when the detail of the relevant Parts of the Act is turned to.  The same applies to ‘basic suitability’, i.e. when one turns to Part 4.3 of the Act one discovers (in the proposed new section 63-1A) that a provider’s responsibility in this regard is to ensure that none of its key personnel are disqualified individuals.

The requirement in s. 63-1A is intended to mean that providers should check into, or at least not be reckless as to, the background of applicants for key personnel positions.

The Department reiterates that it will be up to the individual provider to determine how best to meet its responsibility in this regard, though court and police checks and the use of statutory declarations have already been mentioned (see the earlier submission at paragraph 1.2).

Concerning existing industrial law see responses to CHA comment (5) and ANF comment (1). 

All legislation is presumed to operate in conjunction with existing legislation.  A possible implication of one enactment cannot therefore operate to oust the express requirement of another.   Hence it is not necessary to amend the section to add the words “as far as legally possible” as ANHECA has suggested.

___________________________________

ANHECA comment (4)

[I]t should not be the providers’ responsibility to ensure the suitability of key personnel as defined in the amendment.

Department’s response

The Act is predicated on the basis that approved providers carry the primary responsibility for almost all measures concerning the protection of residents in aged care services.  In that regard the responsibility of ensuring the suitability of all those in positions of substantial influence over care recipients (i.e key personnel exercising executive, management, overall nursing or day to day responsibility) is considered to be critical.

The legislation will enable the Department to take appropriate action if providers breach this responsibility.

___________________________________

ANHECA comment (5)

After the period of Royal Assent and commencement of the Act there would be no way that the provider could know that a key personnel was about to become a disqualified individual until such time as the individual was convicted, was insolvent or was declared to be of unsound mind.  Accordingly the requirement concerning “about to be a disqualified individual” should be deleted for instances occurring after the commencement date.

Department’s response

One significant instance when a provider may be alerted to the fact that a person is about to become a disqualified individual is, as ANHECA suggests, immediately after such time as the Bill may be passed and before the relevant provision commences.

It is also suggested, however, that other instances may arise.  For example in relation to an individual becoming disqualified on conviction for an indictable offence, there may be a period between the time of a finding of guilt (or a guilty plea being entered) and sentencing; and likewise in relation to becoming insolvent under administration there may for some reason be a time between agreeing to enter an arrangement with creditors and the formalisation of such an agreement.  

Where such intervening periods admit of the possibility of a person not becoming disqualified, providers would of course not be in a position of being required to prejudge the situation of their key personnel, but otherwise such periods give meaning to the provision as drafted.

___________________________________

ANHECA comment (6)

ANHECA suggests that in cases where the provider has omitted to notify the reason for the person being or about to become a disqualified person in the notification and that notification was made within the required 28-day period, then a further 28-days should be given to furnish the reason.

Department’s response

The requirement to notify that the reason for a change in key personnel is because of an individual’s disqualified status is not considered to place a significantly greater burden on the provider than the simple requirement to notify of the change.  In the circumstances, legislative provision allowing 56 days for this small step is considered to be unwarranted.

___________________________________

ANHECA comment (7)

ANHECA suggests that the names of disqualified individuals be displayed on the Department’s web site and a hard copy sent to all providers.

Department’s response

This would not be permissible nor appropriate in all circumstances given that information made publicly available under the Act (see section 86-9) must not include personal information except the name of the approved provider of the service and the names of directors, or members of the committee of management of the approved provider.

___________________________________

Other

In relation to comments made by ANHECA concerning ‘spent convictions’ and the issue of ‘recklessness’, the Department draws the Committee’s attention to the details on these subjects contained in the EM (at p 11).  The suggestion of changing the words linking aspects of the spent convictions regime from ‘and’ to ‘or’ is not one which can plausibly be taken up in this Bill, as those are existing provisions of the Crimes Act 1914 (Cth).

Senator B Cooney

Chairman

Standing Committee for the Scrutiny of Bills

Parliament House

CANBERRA

cc.
James Warmenhoven, Committee Secretary (SG49, Parliament House)

Dear Senator Cooney

SCRUTINY OF BILLS ALERT DIGEST NO. 13 OF 2000 

AGED CARE AMENDMENT BILL 2000

The Aged Care Amendment Bill 2000 (the bill) was passed without amendment by the House of Representatives on 11 October 2000 and has now been introduced into the Senate.  

In Alert Digest 13/00 the Scrutiny of Bills Committee (the Committee) makes a range of comments in relation to the bill.  The Committee also seeks my advice as to “why the bill does not set out a regime of offences which are relevant to the disqualification of key personnel of aged care providers, and why the bill places no limit on the retrospective consideration of a person’s previous offences”.  My advice on each of those matters is set out below.  

Regime of offences leading to disqualification

The Committee comments that the bill does not specify what precise offences should lead to disqualification of an individual who is a member of the key personnel of an approved provider of aged care.  It further comments that reference to ‘indictable offences’ may see “apparently ‘irrelevant’ offences taken into account while other apparently ‘relevant’ offences may be disregarded”.

The legislature has seen fit to make a distinction between indictable and summary offences.  In some jurisdictions terminology such as ‘serious’ and ‘simple’ offences is used.  In relation to each type of offence the only further distinction that is made is as to the magnitude of the penalty applicable to each offence.  I contend that it is not appropriate for the bill to attempt introduce to the statute book a further, inevitably subjective, categorisation for the purposes of aged care legislation alone.

The Committee suggests that, by way of a possible “list of offences … the commission of which by a person may better reflect his or her suitability to provide aged care services”, those “involving physical or emotional violence or cruelty, or fraud or dishonesty” might be appropriate.  I strongly disagree, for a number of reasons.  

Such a list would inevitably be subject to interpretation.  For example, it could be argued that apparently relevant offences for matters such as false imprisonment, or obstructing public officers would not fall within the list.  It is unacceptable that such an additional raft of complexity should be allowed to cloud this important issue.

Further, by way of comparison, no such distinction is made in laws concerning a variety of other situations across the social spectrum.  For example similar restrictions apply equally to Members of Parliament (who are ineligible for election under the Constitution if “convicted … for any offence punishable under the law of the Commonwealth or of a State by imprisonment for one year or longer”—i.e. equivalent to the Crimes Act reference to indictable offences cited by the Committee) and to applicants for vocational licences (who in various jurisdictions are precluded from becoming licensed on the basis of conviction for indictable offences without qualification).

I am firmly of the opinion that, if the result of legislative intent and judicial process is such that a person’s actions can be considered to amount to a serious crime, then that person should not be held out to the public as an appropriate person to have a position of substantial influence in relation to frail, vulnerable older Australians. 

I believe that the same argument applies in relation to the distinction the Committee seeks to draw between the maximum penalty for a given indictable offence and the actual penalty.  On this point I also note that the Committee has focussed only on the ‘definition’ of indictable offence in one enactment (the Commonwealth Crimes Act 1914), whereas the provision in the bill referring to indictable offences does so by reference to such an offence “against a law of the Commonwealth or of a State or Territory”.  As definitions of the term may vary from one jurisdiction to another, I consider that it would be unwise to attempt to qualify the matter in a generic way in the bill.

The Committee’s suggestion that apparently ‘relevant’ offences may not be taken into account is also flawed to the extent that it fails to consider existing provisions of the Act.  Measures concerning the suitability of approved providers and their key personnel generally are contained in s. 8-3 of the Act, with further measures for revocation of approval in the event of unsuitability in terms of that section being contained in s. 10-3.  The bill specifically provides (in Item 6 of Schedule 2) that the proposed amendments do not limit the operation of s. 8-3, with the effect that regard can still be had to the effect of conviction of key personnel for relevant non-indictable offences on the ongoing suitability of approved providers under the Act.

Convictions prior to commencement

When examining the range of indictable offences, the Committee mentions that “[a] person convicted of any of these offences at any time would be permanently disqualified as a member of the key personnel of a provider…”.  The Committee further suggests that it may be appropriate to limit consideration of ‘old’ offences to those committed within the previous ten years.

In making these statements it appears that the Committee may have overlooked the specific preservation by the bill (in the proposed sub-clause 10A-1(6)) of the operation of the spent convictions scheme in the Crimes Act.  This provision is intended to ensure that only the most serious of convictions should be matters which preclude individuals from taking up responsible positions in the community in the long term after they have served the appropriate waiting time.

Other matters

While the Committee has referred to action that may be taken in relation to approved providers that are corporate entities, I note that the Committee has not referred to another important issue for all approved providers in relation to disqualified individuals.  The bill places an additional responsibility on all approved providers to take reasonable steps to ensure that none of their key personnel is a disqualified individual.  

This measure complements offence and other provisions of the bill in providing the Department of Health and Aged Care with greater powers over providers who do not comply with their responsibilities under the Act.  Specifically, it will enable consideration to be given to the imposition of sanctions on approved providers for non-compliance with the additional responsibility.

I would be grateful if you would include my response in any report the Committee makes to the Senate in relation to matters raised in the Alert Digest comments.

Yours sincerely

Bronwyn Bishop
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