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AGED CARE AMENDMENT BILL 2000

INTRODUCTION

The Aged Care Amendment Bill 2000 (the bill) was tabled in the House of Representatives on 7 September 2000.  It was passed without amendment by the House of Representatives on 
11 October 2000 and has now been introduced into the Senate.

The bill amends the Aged Care Act 1997 to give more powers to the Commonwealth Department of Health and Aged Care (through the Secretary to the Department and his or her delegates) over providers who cannot or will not comply with the Act.

Schedule 1 to the bill makes a range of amendments relating to the imposition of sanctions.  It enables notice to be given to residents and relatives where the approved provider of a residential aged care service faces withdrawal of approved provider status, revocation of places and evacuation of residents.

Schedule 2 to the bill makes a range of amendments relating to key personnel of approved providers.  It enables action to require the removal of key personnel of the approved provider of a residential aged care service, being the corporate entity, where key personnel of that entity have been convicted of an indictable offence, are of unsound mind or become bankrupt.

i
Terms of reference

The Senate, on the recommendation of the Selection of Bills Committee, has now referred the bill, together with the Minister’s second reading speech, to the Community Affairs Legislation Committee for inquiry and report by 7 November 2000.  Terms of reference for the Committee are:

To examine the provisions of the Bill which give additional powers to deal with the non-compliance of provider standards, including the provision for the revocation of places and evacuation of residents, and the impact of the provisions on providers, key personnel, residents and relatives of residents of aged care facilities.

This submission is provided by the Commonwealth Department of Health and Aged Care in relation to those terms of reference and in response to an invitation from the Committee dated 16 October 2000.

ii
“Non-compliance of provider standards”

This phrase in the terms of reference appears slightly ambiguous.  However, Ms MacDonald of the Committee secretariat has indicated that it is intended that the Committee review the operation of the bill as a whole.

DETAILED SUBMISSIONS

In this submission the features of the bill are approached from the separate perspectives of: 

1. Non-compliance by providers with their responsibilities under Chapter 4 of the Aged Care Act 1997 (the Act)

· the issues of revocation of places and evacuation of residents, and the impact of those actions on residents and relatives, are particularly relevant in this context; and

· an additional responsibility for approved providers is also added by the bill, which has particular significance for approved providers.

2. Suitability of key personnel of approved providers

· the impact of the bill on key personnel is dealt with in this context.

The impact of the provisions on providers is common to both areas.

1
NON-COMPLIANCE BY PROVIDERS WITH THEIR RESPONSIBILITIES UNDER CHAPTER 4 OF THE ACT

The bill approaches the issue of non-compliance by approved providers with their responsibilities under the Act in two key ways, namely by increasing options for the imposition of sanctions (including by allowing for the deferral or progressive application of sanctions) and by adding a new responsibility concerning key personnel.

1.1
Sanctions

Under section 65-1 of the Act, the Secretary may impose sanctions on an approved provider if:

· the approved provider has not complied, or is not complying, with one or more of its responsibilities under Part 4.1, 4.2 or 4.3 of the Act;

· the Secretary is satisfied that it is appropriate to impose sanctions on the approved provider (see section 65-2); and

· the Secretary complies with the requirements of Division 67 of the Act.

Under section 65-2 of the Act, the Secretary must, in deciding on the appropriateness of imposing sanctions, consider matters including:

· whether the non-compliance is of a minor or serious nature;

· whether it has occurred before and, if so, how often; and

· whether it threatens the health, welfare or interests of care recipients.

Division 66 sets out the range of sanctions that can be imposed and Division 67 describes the process for their imposition.

1.1.1
Deferral of sanctions

Under the current provisions of the Act there is no power for the Secretary to defer the time at which a sanction takes effect.  To cure this, the bill allows for the deferral of the time a sanction takes effect.  

This amendment enables, for example, notice to be given to residents and their relatives of the fact that the approved provider of their residential aged care service faces withdrawal of approved provider status and revocation of places.  With the benefit of notice, residents and their relatives can have a chance to understand the nature of the sanction and consider appropriate future care arrangements.

It is intended that such notice could potentially be given to a person who is the resident’s next of kin or, for example where the next of kin is not known or not contactable, to another individual concerned for the resident’s safety, health and well-being (e.g. a close friend or a person with power of attorney or another formal right of representation for the resident).  

Of course the desirability of giving notice is not the only, or even the most important, factor in deferring a sanction.  The bill makes clear the Secretary (or relevant delegate) must have regard to any risk that there may be to the safety, health or well-being of relevant affected care recipients if the sanction is deferred.  

The maximum period of deferral is generally not specified in the bill, but the public can be assured that the safety of residents will not be compromised by the deferral option. It is expected that the greater the risk, the shorter the time allowed for deferral will be (if any).  In the particular situation of a provider’s non-compliance being so significant that the Secretary believes the provider’s approval should be revoked, the bill provides that deferral may not be for longer than 14 days at most.  In fact it is expected that the ability to defer a sanction, in some cases for even as little as a day or two, could be of enormous assistance to potentially affected residents.

It will of course still be possible under the Act to impose a sanction with immediate effect if that is considered appropriate, with removal of approved provider status remaining the final option.

1.1.2
Progressive application of sanctions

Akin to the concept of deferral is the option of imposition of sanction by the progressive revocation of allocated places.  (Allocated places are places that have been allocated under Chapter 2 Part 2 of the Act – a short explanation or summary of the steps involved in the allocation process is set out in section 11-4 of the Act.)  The intention of the bill in this regard is to ensure that, where it is proposed that the sanction of revocation or suspension of allocated places be imposed, that revocation or suspension can appropriately be put into operation in such a way that no resident occupying a place (or bed) is directly affected. A detailed example of the way that this provision of the bill might operate in practice is set out on page 7 of the Explanatory Memorandum. 

The availability of this option is a further valuable reform in the aged care arena.  It enables the community to have confidence that appropriate measures are able to be taken to admonish providers for non-compliance with their responsibilities, while at the same time recognising the need for the ongoing provision of quality care to residents.  

1.2
Sanctions could be applied to breach of a new responsibility

An important additional responsibility for all approved providers is added to Part 4.3 of the Act by the bill in relation to disqualified individuals.  Items 1 and 11 to 14 of Schedule 2 to the bill place an additional responsibility on all approved providers to take reasonable steps to ensure that none of their key personnel is a disqualified individual.  

This measure complements offence and other provisions of the bill (dealt with in the next part of this submission) in providing the Department of Health and Aged Care with greater powers over providers who do not comply with their responsibilities under the Act.  Specifically, it will enable consideration to be given to the imposition of sanctions on approved providers for non-compliance with the additional responsibility.

The bill makes it clear that a provider must take “all reasonable steps” to ensure that its key personnel are not disqualified individuals.  It is likely that if a court was asked to consider this issue, it would be looking at what a reasonable provider would do in a similar situation and comparing that with what the particular provider did i.e. applying an objective test.

Given the relatively small number of individuals who fall into the category of ‘key personnel’ for each approved provider, it is expected that providers will undertake appropriate police and court checks, as well, for example, as seeking statutory declarations from the individuals concerned as to their credentials.

Monitoring of compliance by providers with this responsibility will be carried out by the wide variety of mechanisms already available to the Department and to the Aged Care Standards and Accreditation Agency under the Act and the related Principles.  The range of compliance action set out in Part 4.4 of the Act would then be potentially available if there was non-compliance by providers, including the options for deferral or progressive application of sanctions introduced by the bill.

This important measure sends a strong message to all concerned that the health, safety and well being of aged care recipients is the primary focus in all areas of compliance under the Act.  While there is likely to be some additional work for providers, as well as the Department and the Agency etc. in the short term in checking the credentials of their existing staff, it is essential that disqualified individuals should not be held out to the public as appropriate persons to have positions of substantial influence in relation to frail, vulnerable older Australians. The whole of the aged care community will benefit from this reform, which is expected to provide continuing protection for care recipients, providers and their staff in the long term.

2
SUITABILITY OF KEY PERSONNEL OF APPROVED PROVIDERS

The bill introduces the new term ‘disqualified individual’ for the purpose of describing who may or may not be a member of the key personnel of an approved provider. 

2.1
‘Disqualified individual’

An individual is a ‘disqualified individual’ if any one or more of the following states applies to the individual: he or she has been convicted of an indictable offence, is an insolvent under administration or is of unsound mind.

2.1.1
‘Indictable offence’

This term is an expression that is already found in Principles under the Act (see paragraph 6.11(1)(c) of the Approved Provider Principles).  An indictable offence is an offence triable by a judge and jury as opposed to one which can be dealt with summarily (generally a ‘summary’ or ‘simple’ offence is less serious than an indictable offence and is determined by a justice or magistrate i.e. without the jury).

In the bill an ‘indictable offence’ is an indictable offence against a Commonwealth, State or Territory law; or an offence against a law of a foreign country or of a part of a foreign country that, when committed, corresponds to an indictable offence against a Commonwealth, State of Territory law. The intention behind the latter part of the definition is to exclude foreign offences that do not have Australian equivalents at the time the foreign offence was committed; for example offences that might be characterised as “political” offences or other offences committed overseas that have no equivalent in this country.

Generally, indictable offences are more serious matters but some indictable offences can be dealt with summarily by a magistrate, for example where they are of lesser seriousness, or where the prosecution (or in some cases the defendant) elects e.g. subsection 4J(1) of the Crimes Act 1914 (Cth).

While most jurisdictions have comparable provisions, there are differences within Australia in terms of the distinction between indictable and summary offences.  It is suggested that, as a matter of practicality, it will be appropriate for providers to request police checks and statutory declarations from key personnel in relation to the state of their suitability, including as to whether they have been convicted of indictable offences.  Where the response is in the affirmative, or where the provider might have grounds to question the response provided by the key personnel, further checks should be undertaken. 

The Committee should also note the specific preservation by the bill (in the proposed sub-clause 10A-1(6)) of the operation of the spent convictions scheme in the Crimes Act.  This provision is intended to ensure that only the most serious convictions should be matters which preclude individuals from taking up responsible positions in the community in the long term after they have served the appropriate waiting time.  

2.1.2
‘Insolvent under administration’

This term is defined in the bill as having the same meaning as in the Superannuation Industry (Supervision) Act 1993 and applies to a person who is an undischarged bankrupt under the Bankruptcy Act 1966 or the law of an external Territory; or has the status of such a person under the law of a country other than Australia or the law of an external Territory; as well as including other arrangements described in that legislation.  These other arrangements apply either where there is a relevant corresponding provision of an external Territory or foreign law, or to a person:

(i) any of whose property is subject to control under section 50 or 188 of the Bankruptcy Act;

(ii) who has, at any time during the preceding 3 years, executed a deed of assignment or arrangement under Part X of the Bankruptcy Act;

(iii) whose creditors have, within the preceding 3 years, accepted a composition under Part X of the Bankruptcy Act. 

Linking this definition to the Superannuation Industry (Supervision) Act means that, when that Act is amended, the amendments will apply automatically to the Aged Care Act without the need for consequential amendment.

Generally speaking, a person is only bankrupt for a limited period i.e. 3 years after which time the persons is automatically discharged from bankruptcy, although there are exceptions to this.  This fact means that a person will not continue to ‘pay the price’ for their bankruptcy forever, but rather will again be eligible to become a member of the key personnel of an approved provider once discharged from bankruptcy.

Once again, as a matter of practicality, providers could seek information on possible bankruptcy and the other arrangements from key personnel directly, and check with bodies such as Insolvent and Trustee Services of Australia to ensure the accuracy of responses.

2.1.3
‘Unsound mind’

Under the bill an individual who is one of the key personnel of an approved provider is taken to be of unsound mind in only one instance, namely when that individual is mentally incapable of performing his or her duties as one of those key personnel.  It is considered imperative that aged care recipients are not placed at risk because of the potential actions (or omissions) of an approved provider’s key personnel who are incapable of performing their duties. 

It is expected that providers will be best placed to determine for themselves whether the conduct of their key personnel indicates that they incapable of performing their duties, and to take appropriate action.  For example, the bill does not require formal psychological or psychiatric examination.  The type of action to be taken when an individual is in this state will be a matter for each provider, but the provider must at least ensure that such a person ceases, temporarily or not, to have a role as one of the key personnel.  It may, for example, amount to granting such persons leave or possibly even assigning such individuals to other tasks in their organisations.

Once again, as was the case with bankruptcy, it is possible that a person may be incapable of performing their duties because they are of unsound mind for a limited period only, for example pending recuperation after taking sick leave, or until appropriate treatment can take effect.  In this case the person will again be eligible to become a member of the key personnel of an approved provider once the condition has abated.

2.2
Existing key personnel 

Provisions concerning disqualified individuals apply to all approved providers and their existing key personnel, especially to the extent that failure by an approved provider to take reasonable steps to ensure that none of its key personnel is a disqualified individual will render it in breach of its responsibilities, as outlined in part 1 of this submission.

2.2.1
Offences

In addition, where the approved provider is a corporation, the approved provider commits an offence under the bill if one of its key personnel is such a disqualified person.  The individual also commits an offence in that situation.

In that regard it is important to note that the bill indicates (at sub-clause 10A-1(3)) that an individual’s conviction for an indictable offence, whether it occurred prior to, at or after the commencement of the clause, makes such an individual a disqualified individual. These pre-commencement offences are included because of the concern that such individuals pose a risk to frail, often vulnerable, aged care recipients while they remain key personnel, particularly where they have direct responsibility (executive, management, overall nursing or day-to-day responsibility) for the care of those care recipients.

In this respect, providers will be obliged to check whether existing key personnel have committed indictable offences as well as whether new key personnel have committed such offences.  While noting that some providers may already have undertaken, or be in the course of undertaking, such checks, unless such offences are taken into account in this manner, residents could be exposed to risk.

It should also be noted that importation into the bill of the spent convictions scheme, referred to at 2.1.1 above, will mean that convictions more than 10 years old do not have to be disclosed for the majority of offences.  The spent convictions scheme also has the effect of indirectly introducing to the provisions of the bill a mechanism for attention to be given to the actual penalty imposed on a person for an indictable offence, rather than the maximum penalty applicable to the offence.  This distinction was a matter of concern raised by the Standing Committee for the Scrutiny of Bills and is also addressed in the response to that committee.

2.2.2
Federal Court orders

Also in relation to corporate approved providers with disqualified individuals as key personnel, application may be made to the Federal Court for such orders as the court considers appropriate for the purposes of ensuring that such a situation ceases to exist.

Under the bill the court is given the power, for the purpose of securing compliance with any other order it may make, to make interim orders, to direct any person to do or to refrain from doing a specified act, and to make an order containing such ancillary or consequential provisions as the court thinks fit.

The range of orders that the court could make is not defined by the bill, but could include an order that an individual cease to carry out certain of the functions they might ordinarily carry out as a member of the key personnel of the approved provider.  The matters that may be attended to in this way are very much dependent on the circumstances of individual providers and key personnel, each of whom would of course have the opportunity to address the court in relation to any proposed order and, more than likely, have been given the opportunity to respond before any such action was taken.

2.2.3
Notifying changes

Under s.9-1 of the Act approved providers are required to notify the department of certain changes in their circumstances, including in relation to changes of their key personnel.

Under the bill, in circumstances where a change of key personnel is wholly or partly attributable to the particular person being, or being about to become, a disqualified individual, the approved provider is taken not to notify the change unless the notification includes the reason why the person is, or is about to become, a disqualified person.  Item 9 of Schedule 2 to the bill addresses this issue.

The force of this provision gives the community confidence that disqualified individuals will not simply be discretely removed from one situation or service only to re-enter the industry in another with no reference to, or admission of, their disqualified status.

2.3
Applicants for approved provider status

Provisions concerning disqualified individuals also apply to applicants for approved provider status.

Key personnel of an applicant for approval as a provider of aged care include those people who have, or are likely to have, responsibility for the care of aged care recipients in terms of executive, management, overall nursing or day-to-day operational responsibility.

This is considered to be an important provision because various anomalies would arise without the means to prevent providers from gaining approval because of disqualified individuals in the first place.  Most critically, on one hand, residents could be put at risk; and on the other, approved providers might find themselves in breach of their responsibilities, as it were ‘unnecessarily’, with the only option being for them to take action to remove the individuals concerned once the provider had been approved.
2.4
Existing provisions of the Act

It has been suggested by the Standing Committee for the Scrutiny of Bills that apparently ‘relevant’ offences may not be taken into account by the reliance in the bill on the term ‘indictable offences’.  A separate response has been sent to that Committee directly, but for the information of your Committee, it is noted that this suggestion does not comprehend existing provisions of the Act.  Measures concerning the suitability of approved providers and their key personnel generally are contained in s. 8-3 of the Act, with further measures for revocation of approval in the event of unsuitability in terms of that section being contained in s. 10-3.  

The bill specifically provides (in Item 6 of Schedule 2) that the proposed amendments do not limit the operation of s. 8-3, with the consequence that regard can still be had to the effect of conviction of key personnel for relevant non-indictable offences on the ongoing suitability of approved providers under the Act.

For the sake of completeness of this submission please note that Items 3, 4, 5, 7, 8, 15 and 16 of Schedule 2 to the bill are matters of relatively minor technical nature to give effect to the substantive provisions of that Schedule, which are contained in Items 9 and 10.

3
FURTHER INFORMATION

The Department would be pleased to provide additional information to the Committee in due course if required.  In the meantime the contact details for officers for the bill within the Department are set out below. 
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