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THE SENATE
LEGAL AND CONSTITUTIONAL AFFAIRS LEGISLATION COMMITTEE

8 October 2021

Ms Sian Leathem

Registrar

Administrative Appeals Tribunal
GPO Box 9955

SYDNEY NSW 2001

Sent via email:
CC: parliamentarv@ag.gov.au

Dear Ms Leathem,

Senator the Hon Kim Carr has brought to the Legal and Constitutional Affairs Legislation
Committee’s attention a number of issues in relation to answers to questions taken on notice
during Budget estimates 2020-21, LCC-BE20-126 and LCC-BE20-127. Senator Carr’s
correspondence to the committee, comprising a letter addressed to the Chair, advice to Senator
Carr from the Clerk of the Senate, background information compiled by Senator Carr, the
relevant answers to QoNs, and a number of documents released under freedom of information
(FOI), is attached in full.

The committee asks the Administrative Appeals Tribunal (AAT) to respond to the claims
advanced by Senator Carr. The committee requests the AAT’s response by no later than
21 October 2021.

The committee draws the AAT’s attention to the potential implications of providing false or
misleading evidence to a Senate committee, as outlined in the advice from the Clerk of the
Senate.

Yours sincerely,

Senator the Hon Sarah Henderson
Chair

PO Box 6100, Parliament House, Canberra ACT 2600 Tel: 02 6277 3560 Fax: 02 6277 5794
Email: legcon.sen@aph.gov.au
Internet: www.aph.gov.au/senate_legalcon

1



Senator The Hon. Kim Carr
Senator for Victoria

Senator the Hon. Sarah Henderson

Chair of Legal and Constitutional Affairs Legislation Committee
Parliament House

Canberra ACT 2600

30 September 2021
Questions on notice - AAT - Matter of privilege
Dear Senator Henderson,

I request an urgent meeting of the Legal and Constitutional Affairs Legislation
Committee to raise a serious matter about potentially false and misleading evidence
being provided to the committee, which may require a potential reference to the
Senate Standing Committee of Privileges regarding a possible contempt of the
Senate.

I have been provided with copies of correspondence between the Administrative
Tribunal and the Attorney-General’s Department, and other documents, which raise
serious questions about some of the responses to questions on notice provided to the
committee.

The correspondence and other material that has been provided to me was released
by the Tribunal in response to a freedom of information request. For that reason, the
material is able to be accessed via the Tribunal’s freedom of information disclosure
log (though, to the best of my knowledge, none of this material has been reported
on).

Please see attached advice from the Clerk of the Senate that I have sought in relation
to this matter.

As set out below, and in summary, it appears that the former Attorney General's (Mr
Porter) office completely re-wrote two answers the Administrative Appeals Tribunal
had drafted in response to questions on notice I asked the Tribunal following Budget
Estimates 2020 (Questions on Notice LCC-BE20-126 and LCC-BE20-127).

Those two re-written answers were then provided to the Committee by the
Attorney-General’s Department without the Tribunal’s knowledge or consent, after
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an adviser in Mr Porter’s office told the Department that the answers had been
“agreed” by the Registrar of the Tribunal.

The Tribunal subsequently learned that the two responses had been “finalised” by
the then-Attorney-General's Office without the Tribunal’s knowledge or consent, but
never brought this to the attention of the Committee.

In fact, far from bringing the matter to the Committee’s attention, the Tribunal
appears to have deliberately withheld that information from the Committee (noting
that the Tribunal has subsequently been asked on multiple occasions about
communications between the office of the Attorney-General and the Tribunal about
the two responses that — we now know - the office of the Attorney-General had
“finalised” without the Tribunals” knowledge or consent).

Without being exhaustive, I am particularly concerned that:

e  through the Department, the office of the former Attorney-General gave false
and misleading evidence to the Legal and Constitutional Legislation
Committee by providing the Committee with responses that purported to be
from the Administrative Appeals Tribunal when, in fact, the responses had
been written and finalised by the office of the former Attorney-General without
the Tribunal’s knowledge;

e  itappears that there may have an element of deception involved, noting that
the Department provided those responses to the Committee after the office of
the Attorney-General told the Department — wrongly — that the responses had
been “agreed” by the Tribunal;

e  when the Department and the Tribunal became aware that — contrary to the
claim made by the office of the former Attorney-General — the Department had
provided the Committee with responses that purported (wrongly) to be from
the Tribunal but which were in fact written by the office of the Attorney-
General, neither the Department nor the Tribunal contacted the Committee to
correct the record; and

e  when the Tribunal was subsequently asked about the responses that had been
written and finalised by the office of the former Attorney-General, the Tribunal
misled the Committee by representing that it — and not the office of the
Attorney-General — had written and finalised those responses.

As you know, it is a contempt of the Senate to give false or misleading evidence to a
committee knowingly. Separately, I also note that the Senate has resolved that
“there are no areas in connection with the expenditure of public funds where any
person has a discretion to withhold details or explanations from the parliament or its
committees unless the parliament has expressly provided otherwise”.



If, as appears to be the case, the office of the former Attorney-General substantially
altered the responses prepared by the Administrative Appeals Tribunal without the
Tribunal’s knowledge or consent, I am concerned that this may also be tantamount
to deliberately withholding details from the Senate Legal and Constitutional
Legislation Committee (i.e. the Tribunal had clearly intended to provide details to
the Committee but those details were effectively withheld by the office of the
Attorney-General).

I believe that this matter needs the urgent attention of the committee. To assist you
and other committee members I include a copy of the advice from the Clerk of the
Senate relating to the matters I have outlined in this letter, a background summary
document and the primary documents which are referred to on — and available
through ~ the AAT’s FOI disclosure log.

Yours sincerely,

Senator Kim Carr

Labor Senator for Victoria



Clerk of the Senate
EW) DEPARTMENT Parliament House, Canberra ACT 2600
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29 September 2021

Senator the Hon Kim Carr
Suite §1.44
Parliament House

By email: Senator.Carr@aph.gov.au

Dear Senator Carr
Questions on notice — AAT — Matter of privilege

You have asked for advice about potentially false or misleading evidence being provided to the Legal
and Constitutional Affairs Legislation Committee. In doing so you have provided extensive material
outlining your concerns which, in my view, warrants further investigation. At the very least | would
expect that the legislation committee would want to assure itself that it has not been misled or to take
corrective action if it concludes that it has. It may also be that the matter warrants investigation under
the Senate’s contempt jurisdiction, whose purpose is to ensure the integrity of its proceedings.

You have asked questions about relevant practice and how contempt applies in this area. Before
turning to those matters, it is useful to set out some background.

Background

For context, you have been seeking to identify whether the former Attorney-General, his office, or the
Attorney-General’s Department (AGD) sought to influence the way the Administrative Appeals
Tribunal (AAT) answered a series of questions about the performance of AAT members. In following up
unresponsive answers, you placed two questions on notice — QONs 126 and 127 — asking the AAT to
provide details of discussions and correspondence between the former AG, his office, AGD and the
AAT about questions the AAT took on notice in recent estimates rounds. Each response comprised the
same, generic, single paragraph indicating that the department and the office review and provide
occasional feedback on draft answers, which the AAT finalises.

Material provided in response to a Freedom of information (FOI) request appears to show that the
AAT’s draft responses to QONs 126 and 127 — in your words — “changed substantially over the course
of several weeks” and that [contrary to the process outlined in the answers themselves] the final
responses submitted to the committee “were not approved, let alone written, by the Tribunal but -
rather — by the office of the former Attorney-General”.

At the risk of oversimplifying your concerns, they include:

e that the office of the former AG may have given false and misleading evidence to the
committee by providing responses, via the department, that purported to be from the
AAT, when they had been written and finalised by the office without the tribunal’s
knowledge



¢ that “there may have been an element of deception involved” in the advice provided by
the office to the department, which indicated that the responses had been “agreed” by
the tribunal

e that, after becoming aware that the responses were in fact written by the office of the
former AG, neither the department nor the tribunal contacted the committee to correct
the record

* that the tribunal appears to have deliberately withheld that information from the
committee, despite being asked on multiple occasions about communications between
the office and the tribunal about the two responses.

Going to the apparent changes to the content of the responses, you add:

If, as appears to be the case, the office of the former Attorney-General substantially altered the
responses prepared by the Administrative Appeals Tribunal without the Tribunal’s knowledge
or permission, | am concerned that this may also be tantamount to deliberately withholding
details from the Senate Legal and Constitutional Legislation Committee (i.e. the Tribunal had
clearly intended to provide details to the Committee but those details were effectively
withheld by the office of the Attorney-General).

You have provided extensive background material setting out the basis for your concerns.
Request for advice

Against this background you have asked me “whether the conduct described ... of the former Attorney-
General, Christian Porter, Mr Porter’s office, the Attorney-General’s Department and/or the
Administrative Appeals Tribunal:

* is consistent with Senate practice; and
® gives rise to any possible contempts of the Senate.”

You have also sought my advice on the best available course of action for you or the committee to take
in response to these matters.

There are several elements of Senate practice to comment on, including its expectation that witnesses
who have given incorrect evidence should correct the record as soon as possible. In relation to possible
contempts, the Senate has declared that it is a contempt to knowingly provide false or misleading
evidence.

These matters are dealt with below.

Senate practice on answering estimates questions

There are three things to mention here:
® accountability of statutory authorities
e arrangements between ministers and statutory officers for answering questions
¢ the requirement for witnesses to correct misleading evidence.

Accountability of statutory authorities

As noted in Odgers’ Australian Senate Practice:

On several occasions the Senate has, by resolution, asserted the principle that, while statutory
authorities may not be subject to direction or control by the executive government in their
day-to-day operations, they are accountable to the Senate for their expenditure of public funds
and have no discretion to withhold from the Senate information concerning their activities.



Officers of statutory authorities, therefore, so far as the Senate is concerned, are in the same
position as other witnesses, and have no particular immunity in respect of giving evidence
before the Senate and its committees. [14™" ed., p.569.]

This principle underpins in particular the accountability of statutory authorities to the Senate through
its estimates process. Any questions going to the operations or financial positions of agencies are
within the scope of questions that may be asked at estimates.

In other words, there is no doubt that QONs 126 and 127 were in order and that the AAT ought meet
the requirements of the Senate in answering them.

However, the AAT’s responses did not provide any of the detail sought, and made no attempt to justify
withholding that information, whether on public interest grounds — as required under the relevant
Senate order — or indeed on any other basis. In that sense they raise similar concerns to those
discussed in my advice to you of 5 August and 12 August 2021. | won't repeat that advice here,
other than to reinforce the point that it is for the committee in the first instance, and ultimately
for the Senate, to determine whether the responses meet the Senate’s procedural requirements.

Arrangements for answering questions

Turning to the interaction between the former Attorney-General’s office and the AAT, the Senate
generally leaves it to the government to determine arrangements for answering questions. The
principle that ministers are ultimately accountable for answers provided to estimates questions is
highlighted in privilege resolution 1{16), which provides for officers of departments and agencies to
refer questions to superior officers or to a minister. However, there is some complexity introduced
where questions relate to statutory authorities, not least because it will often be inappropriate for
independent statutory officers to refer questions to ministers.

The Senate’s resolutions on accountability and statutory authorities do not explicitly set out its
expectations as to how ministers’ offices and statutory authorities should interact in the answering of
questions. It is expected that the relevant minister or representative minister will answer questions in
the Senate concerning statutory authorities within their portfolio responsibilities, even though such
authorities “frequently operate with considerable autonomy”: Odgers, 14" ed., p. 632. However, this
practice does not translate directly into the committee setting, given that statutory officers appear as
withesses themselves. It may be that committees will accept a greater or lesser degree of ministerial
intervention in responses from statutory officers depending on the degree of control {or lack thereof)
the minister ordinarily exercises over the office; that is, on a similar basis to the principles applying in
relation to the practice of statutory officers making public interest immunity claims. However, that
matter is not dealt with in the relevant Senate resolutions. Again, it becomes a matter for the
committee, and ultimately for the Senate, to consider whether the arrangements established for
answering questions meet their requirements.

Having said that, the process set out in the responses themselves — that the Attorney-General’s
Department and Office review and provide occasional feedback on draft answers, which the AAT
finalises — seems sound. No doubt different processes, involving different arrangements for consulting
on and finalising responses, could equally be taken to meet committees’ needs.

At the heart of your request for advice, however, is the concern that a different process has been
applied in relation to QONs 126 and 127, and that it has involved the committee being given false and
misleading evidence.

Correcting the record

As you know, Senate committees rely upon the evidence presented to them. Conduct that
compromises the integrity of that evidence can compromise the inquiry process and interfere with



committees in performing their functions. The Senate has declared that such conduct may be dealt
with as a contempt. This is most commonly seen in the Senate protecting witnesses against improper
interference, but the Senate has also resolved that certain conduct by witnhesses may be dealt with as a
contempt. In particular, the privilege resolutions state that:

Offences by withesses etc.

A witness before the Senate or a committee shall not ... give any evidence which the witness
knows to be false or misleading in a material particular, or which the witness does not believe
on reasonable grounds to be true or substantially true in every material particular.

[Privilege resolution 6(12)(c)]

Because of the reliance the Senate places on the material put before it, and noting the possible
consequences for witnesses providing misleading evidence (which is further discussed below), there is
a long-standing practice that a person who has misled the Senate must correct the record at the
earliest practical opportunity. This applies in relation to evidence given to committees in the same way
as it applies in Senate proceedings. In an inquiry into possible false or misleading evidence the
Privileges Committee has emphasised that it should not require “repeated questioning ... before
accurate answers are provided to Senate committees. The onus is on witnesses to provide accurate
and clear answers and to correct any mistakes as soon as possible.” [162™ report, paragraph 2.57)

A committee concerned that it has been misled may deal with the matter itself — principally by seeking
to have witnesses correct their evidence — or may raise it with the President as a matter of privilege,
particularly where the committee is concerned that such evidence involves a substantial obstruction to
its processes. This is dealt with in the next section of the advice.

False or misleading evidence as a contempt

The Senate’s contempt jurisdiction is intended to protect the ability of the Senate, its committees and
members to carry out their functions and exercise their authority without improper interference. This
overarching principle informs any inquiry into a possible contempt.

In Commonwealth law, contempt is assessed by reference to a statutory threshold in section 4 of the
Parliamentary Privileges Act 1987. It provides that conduct does not constitute an offence against a
House (that is, a contempt) unless it amounts, or is intended or likely to amount, to an improper
interference with the free exercise by a House or committee of its authority or functions, or with the
free performance by a member of the member’s duties as a member.

Any conduct that meets that threshold may be dealt with as a contempt. This principle is also
articulated in the Senate’s privilege resolutions, which seek to reserve the Senate’s contempt powers
for matters involving substantial obstruction to Senate or committee processes, or to the performance
of senators’ duties as senators.

As noted above, the list of possible contempts in privilege resolution 6 includes a prohibition on
witnesses giving false or misleading evidence. The rationale for that prohibition is clear. In the words of
the Privileges Committee:

Committees rely upon the integrity of the evidence provided to them. If evidence is deceptive
or misleading, the value of the inquiry process is compromised. The giving of false or
misleading evidence is therefore an act which has a substantial tendency to obstruct a
committee in the performance of its functions. [162™ report, paragraph 1.15]

Only the Senate can remedy interference in the proceedings of its committees, however, such
allegations are usually the subject of an initial investigation by the committee concerned. This allows
the committee to consider whether it has been obstructed in its work, and whether that can be



remedied by the committee or warrants further investigation as a possible contempt. [Where a matter
of privilege involving a committee is raised directly with the President, the President will usually
ensure that such an investigation has occurred before determining whether to put the matter before
the Senate.]

One of the criteria the Senate must consider in contempt matters is whether a person who committed
an act that might be held to be a contempt did so knowingly, or had any reasonable excuse for doing
so: privilege resolution 3(c). Reflecting on this in its 162" report, the Privileges Committee noted that
evidence that has the effect of misleading the Senate or its committees is “misleading evidence” for
the purposes of the Senate’s privilege resolutions, however — in order for a contempt to be found -
“there should also be evidence that a witness intended to give misleading evidence”.

This, in essence, sketches the requirements for a contempt finding on a matter involving possible false
or misleading evidence: a committee has been misled and consequently obstructed in its work, and
there is evidence the witness intended to mislead.

The Senate has not to date made any findings of contempt on this ground, with the Privileges
Committee acknowledging the difficulty of establishing that a witness deliberately intended to mislead
the Senate or a committee. In the above report, the committee went on to note that:

1.18 Often the purpose of invoking the contempt jurisdiction is to instigate corrective
action. If, through the investigation of a matter involving possible false or misleading evidence,
that evidence is clarified or corrected — so that, for instance, the impairment to a committee’s
work may be rectified — then the investigation may have achieved its aim.

The material you have provided expresses your concerns that the legislation committee may have
been misled or deceived, or that material sought to be provided by the tribunal may have been
improperly withheld. Against that background you have asked what the best course of action is for you
or for the committee in response to those matters.

Where to from here?
Three clear options present themselves.

The first would involve you continuing to prosecute the matter by way of further questions, putting
your concerns and any allegations arising from them directly to the entities involved. Given the nature
of your concerns, it would be appropriate for those involved to be cautioned about the possible
consequences of knowingly providing false or misleading evidence and reminded about the
requirement to correct such evidence at the earliest opportunity.

The second option involves putting the material you have compiled to the legislation committee, so
that the committee may consider whether it has been misled by the evidence put before it and, if so,
whether it has been obstructed in its work. This gives the committee the option of seeking to have the
relevant entities correct the record, if that is required, and to consider whether the circumstances
warrant the matter being investigated as a possible contempt. These processes may be undertaken by
the committee following its usual practices for seeking evidence in writing or at further hearings.
Again, it would be appropriate for those involved to be cautioned about the matter possibly being
dealt with as a contempt, particularly if the committee considers that it has been misled. Depending
on the outcome of the committee’s proceedings, it may resolve to raise the matter with the President
as a matter of privilege under standing order 81.

The third option would be for you to raise the matter with the President as a matter of privilege
yourself. The purpose of raising a matter of privilege is to seek the agreement of the Senate to refer a
matter to the Privileges Committee for investigation as a possible contempt. As you know, there is a
preliminary requirement that the President consider the matter against the criteria in privilege



resolution 4, to determine whether it should have precedence. In my view, the matter would meet the
threshold criteria the President is required to consider. However, as noted above, the President would
usually seek to ensure that a committee affected by the allegations — in this case, the legislation
committee — has the opportunity to conduct an initial investigation before determining whether to put
the matter before the Senate.

Both the second and third options provide a basis for the legislation committee to investigate the
allegations, after which the question whether they should be further investigated as a possible
contempt may be pursued. One difference, however, is that the third option requires a response —in
essence, the legislation committee must report on the matter either to the President or to the Senate
— whereas it is entirely a matter for the committee to decide how to proceed under the second option.

If you do decide to raise the matter directly with the President as a possible contempt, my office can
assist with that process.

Let me know if | can provide any further assistance.

(Richard Pye)
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Background

Following Senate Estimates in October 2020, I asked the Administrative Appeals Tribunal a
number of questions on notice, including Questions on Notice LCC-BE20-126 and LCC-
BE20-127 (Attachment A and B).

In those two questions, I requested details of correspondence between the office of the then-
Attorney-General Christian Porter and the Administrative Appeals Tribunal. Specifically, I
wanted to know whether the former Attorney-General, the former Attorney-General’s office
or the Attorney-General’s Department had sought to influence the way in which the
Tribunal had answered a series of earlier questions on notice - following previous Senate
Estimates’ hearings — about the performance of members of the Administrative Appeals
Tribunal.

The Tribunal had declined to answer the vast majority of those earlier questions on the basis
that providing responses would be an “unreasonable diversion of resources”.

The responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127 were identical. The
Tribunal said:

The Attorney-General’s Department reviews responses to questions on notice to ensure
consistency across the portfolio and sends the responses to the Attorney-General’s Office. The
Attorney General’s Office reviews draft responses for assurance that responses are relevant to
the question and in line with Senate Practice. On some occasions, the AAT receives written
questions or comments about our responses from the Attorney-General’s Department or the
Attorney-General’s Office (generally sent via the department) and/or may discuss a response
with an officer from the Department or the Office. The AAT is responsible for finalising
responses and sends any revised responses to the department.

On 31 August 2021, the Tribunal published on its disclosure log a request for:

Access to all documents containing correspondence or communications — or containing a
record of correspondence or communications — between the Tribunal and the Attorney-
General, the Attorney-General’s office or the Attorney-General’s Department in relation to
questions asked by Senator Kim Carr and taken on notice by the Tribunal following Budget
Estimates 2020-21.

The Tribunal released 1,036 pages in response to that request — many of which were
redacted in whole or in part.

I have been provided with copies of the documents.
Among other things, the documents appear to reveal that the Tribunal’s draft responses to
Questions on Notice LCC-BE20-126 and LCC-BE20-127 changed substantially over the

course of several weeks following discussions with the then-office of the Attorney-General
Christian Porter. But worse, the documents appear to show that the responses ultimately
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provided to the Senate Legal and Constitutional Affairs Legislation Committee were not
approved, let alone written, by the Tribunal but ~ rather — by the office of the former
Attorney-General, Christian Porter.

This has never been brought to the attention of the Committee.

What the documents show

The vast majority of documents the Tribunal published on the disclosure log are emails
between the Tribunal and the Attorney-General’s Department.

In summary:

1. On 4 December 2020, following Budget Estimates 2020-21, the Tribunal provided - as an
attachment to an email — what it described as “our response to QoNs 126 and 127" to the
Attorney-General’s Department (Attachment C).

As set out in Attachment C, the Tribunal’s response to Question on Notice LCC-BE20-
126 was four-and-a-half pages long. Its response to Question on Notice LCC-BE20-127
was roughly 7 paragraphs long and ran to approximately half a page.

The length of the Tribunal’s responses can be discerned easily, notw1thstandmg that the
actual content of those responses has been redacted.

From the documents the Tribunal published on the disclosure log, it is not apparent that
there was any response to the email on 4 December 2020 from the Attorney-General’s
Office or the Attorney-General’s Department.

2. On 9 December 2020, the Tribunal wrote another email to the Attorney-General’s
Department attaching the Tribunal’s “latest draft responses to QoNs 126 and 127”
(Attachment D). As set out in Attachment D:

o the Tribunal’s response to Question on Notice LCC-BE20-126 was significantly
shorter than the response it had circulated on 4 December, running to a little over
one page; and

¢ the Tribunal’s response to Question on Notice LCC-BE20-127 was also slightly
shorter than the original response, though it had clearly been substantially amended
since 4 December 2020 (again, this is easily discernible notwithstanding that the
actual content of the revised response has been redacted).

It is unclear whether the Tribunal had amended its responses after receiving feedback
from the Department or the Attorney-General's Office.

3. On 10 December 2020, the Attorney-General’s Department emailed the Tribunal about
“QoNs 126 and 127” (Attachment E), saying:

Thanks for sending that through, that's helpful. I've put a call in to our Estimates team to
seek some input from them, and I'm hopeful that I'll be able to discuss with them and
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hopefully get something back to you this afternoon at least in terms of the process between
the department and the AAT, if not also the involvement of the Attorney’s Office.

4. On 15 December 2020, the Tribunal emailed the Attorney-General’s Department
attaching “our responses to QONSs 126 and 127" (Attachment F), noting:

We understand that the Department may wish to suggest some additional text for the
first paragraph in each response to provide further information about the processes
described in the paragraph.

5. Following an exchange of emails about “QONs 126 and 127", the Department told the
Tribunal (also on 15 December 2020) “now that we have the responses to 126 and 127 we
will process from our end” and also indicated that the responses would be provided to
“the AGO” (Attachment G).

6. On Wednesday 16 December 2020, the Tribunal emailed (among others) two employees
of the Administrative Appeals Tribunal (Monique Adofaci and Chris Matthies), copying
the Attorney-General’s Department, the following record of a conversation between the
Registrar of the Tribunal, Sian Leathem, and a member of Mr Porter’s personal staff (see
also Attachment H).

From: :
To: Monigoe Adofaci; Chyis Matthves
€ Strabegy, Comwnunecations gnd Governance ooc; Son Leather
Subject: QoNs 126 & 127 [SECeORFICIAL)
Date: Wednesday, 16 Decamber 2020 1:04:50 PM
OFFICIAL
Hi,

I just had a call from Sian, who wanted to tell me about a phone call she just raceived from
Michelle- from the AGD's office, The topic of discussion was Qotds 126 and 127,
which are about haison with the AGO over QoNs on previous rounds,

Sian is happy for you two to

consider the AGQ's suggested changes and finalise our response

In terms of the letter to the Committee Secretariat about our other late QoNs about membaers, |
stili haven’t heard back from AGO, and nor was the tetter raised with Sian by Michelle just now.
Alicia {from AGD Senate Estimates) had previously said that AGO might have some concern with
the date we put in the letter about when we thought the responses would be ready, and we've
been waiting te hear back from the AGO about the letter. Alicia asked AGO about the lstter this
marning and will ask them abouz it again around 2pm. Alicia doesn’t want 1o send the letter
without approval by the AGQ, but made the point that ultimately it is the AAT's decision about
when the letter gets sent. Ul hold off doing anything with the letter for 2 couple more hours.
Regards

Julian

Julian*
Assistant Direclor, Govermnance

Administrative Appeals Tribunal
Principal Registry, Sydney
Strategy, Communications & Govemance

WWW aal Gov au

From this email, it appears that:



* the then-Attorney-General’s office had made further suggestions to amend
Questions on Notice LCC-BE20-126 and LCC-BE20-127; and

* the Registrar was happy to consider those changes prior to the Tribunal finalising
the responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127.

7. On Monday 21 December 2020, the Attorney-General’s Department emailed the
Administrative Appeals Tribunal the following (see also Attachment I):

Cex

Subijact; 126 and 127 [SEC=FAICIAL]

Date: Mondy, 21 Decarber 2020 9:31:20 AM

Attachments: LCCBEM-127.dorx
LOC-BEN 126 dorg

From: Alicia
Tor MW_&, i
Senate Estimates Inbox

"Da nat click any links or open any attachments unless you trust the sender, are expecting this ;
temal and know the content is safe.” -~ i
OFFICIAL

Hi Julian,

Apologies 1 missed your call on Friday. The AGO cleared 126 and 127 on Wadnesday and they
were tabled - final responses atfached.

Understand these responses were agreed with the Register, but please do let me know if that is
rot your understanding.

Kind regards,

Alicz

Afg Directar
Cabinat, Legizlanen and Estirnates Section
Attomey-General’s Departmant

3-5 National Circuit | Barton ACT 2600

Ti+6L 2 514:1. £ I =2 0v.2u —

From this email, it appears that:

* the then-Attorney-General’s office had “cleared” the responses to Questions on
Notice LCC-BE20-126 and LCC-BE20-127 on Wednesday 16 December 2020 (i.e. the
same day that Mr Porter’s office called the Registrar of the Tribunal with feedback
about the Tribunal’s draft responses); and

* the then-Attorney-General’s Office had advised the Attorney-General’s Department
(wrongly) that the responses had been agreed with the Registrar.

Based on some subsequent correspondence and other documents the Tribunal published on
the disclosure log, the Tribunal held a number of discussions about the fact that the
responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127 had been finalised by
the Attorney-General’s Office without being returned to the Tribunal first. See, in particular:
. the emails between the Department and the Tribunal on 15 March 2021 (Attachment J)
which, among other things, include:
o the Tribunal asking whether a meeting requested by an official of the Attorney-
General’s Department was “to discuss the QoN 126/127 issue, where those QoNs
were finalised without being returned to us?”; and
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o the departmental official responding to say that “[m]y intention is to run the
AAT through what we have found happened to QON126 and 127 in the
clearance process”.

a table, which must have been produced by the Tribunal (Attachment K), noted that

the response to Questions on Notice LCC-BE20-126 and LCC-BE20-127 had gone

through the following processes:

o In relation to LCC-BE20-126: “Sent to AGD on 4/12 but not escalated to AGO.
Revised response sent to Senate Estimates team on 15/12. AGO discussed a
revised response with Sian on 16/2. We were expecting to receive a revised
response from AGO but subsequently found out it was tabled without being
returned to us first”; and

o In relation to LCC-BE20-127: “Sent to AGD on 4/12 but not escalated to AGO.
Revised response sent to Senate Estimates team on 15/12. AGO discussed a
revised response with Sian on 16/12. We were expecting to receive a revised
response from AGO but subsequently found out it was tabled without being
returned to us first”.
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The differences between the responses drafted by the Tribunal and
the responses “finalised” by the former Attorney-General

The responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127 prepared by the
Tribunal were clearly substantially different to the responses “finalised” — without the
Tribunal’s knowledge — by the Attorney-General’s Office and submitted to the Senate Legal
and Constitutional Affairs Legislation Committee.

For starters, the responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127 emailed
by the Tribunal to the Attorney-General’s Department, which were subsequently passed on
to the Attorney-General's Office, were significantly longer (see Attachment F).

While the Tribunal has redacted the content of its response to Question on Notice LCC-
BE20-126, it clearly ran to more than a page ~ whereas the response “finalised” by the
Attorney-General’s Office and provided to the Legal and Constitutional Affairs Legislation
Committee was a single paragraph. The Tribunal’s response to Question on Notice L.CC-
BE20-127 was also clearly lengthier than the response that was ultimately provided to the
Committee.

Moreover, the responses to Questions on Notice LCC-BE20-126 and LCC-BE20-127 provided
to the Committee by the Attorney-General’s Office, via the Department, were identical. Yet
it is very clear that the Tribunal had not prepared identical responses to those two questions.
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THE RESPONSE TO QUESTION ON NOTICE
LCC-BE20-126 THE TRIBUNAL SENT TO THE
ATTORNEY-GENERAL'S DEPARTMENT ON
15 DECEMBER 2021

642

643

THE RESPONSE “FINALISED” BY
THE ATTORNEY-GENERAL'S
OFFICE AND SENT TO THE
COMMITTEE

The response 1o the hononrshle senator's questlon is as follows;

The Attomey-Generzl's Depanment reviews responses (o questions on nolice (o ensure
consistency neross the portfolio and scads the respanscs o the Atomey-General's Otfice, The

Antomey General's Office reviews draft for Ut are relevant [
the question and in line with Senate Practice. On some occasions, the AAT receives written
ons or about our resy from the A y-General's D orthe
General’s Offi sent via the and’or may discuss & response

with an officer from the Department or the Office. The AAT is responsible for finalising
responses and sends any vevised responses to the department.




THE RESPONSE TO QUESTION ON NOTICE
LCC-BE20-127 THE TRIBUNAL SENT TO THE
ATTORNEY-GENERAL’S DEPARTMENT ON
15 DECEMBER 2021

R

THE RESPONSE “FINALISED” BY
THE ATTORNEY-GENERAL’S
OFFICE AND SENT TO THE
COMMITTEE

The respense to the henourshle senator’s guestion is ax follows:

The Atiomey-General's Depastment reviews rasponses to questions on nofice to ensire
consistency across the portfolio and sends the responses to the Attorney-General's Office. The
Attoraey General's Office reviews draft responses for assurance that responses are relevan to
the question and i line with Senate Practics. On some accasions, the AAT receives writien
auestion sbout our from the At General's Dy orthe
Attorney-General's Offi sent vin th andor may discuss a response
with an officer from the Deparment or the Office. The AAT is rexpoasible for finalising
Tesponses and sends any revised responscs 10 the department.

The Tribunal’s responses to subsequent questions from the

Committee

On 23 March 2021, during Additional Estimates 2020-21, I asked the Tribunal what
conversations took place with the former Attorney-General or his office in relation to
answering a number of questions on notice — including Questions on Notice LCC-BE20-126
and LCC-BE20-127 (Attachment L). The Tribunal responded, on notice, with the following:

The AAT had discussions with the Attorney-General’s Office or received written comments,
questions or suggestions from the Attorney-General's Office via the Attorney-General’s




Department in relation to the following questions: LCC-BE20-53; LCC-BE20-54; LCC-BE20-
126; LCC-BE20-127; LCC-BE20-128; and LCC-BE20-167-LCC-BE20-240.

Written comments and suggestions provided to the AAT related to:

J editorial changes, including changes to the order of content

J clarifying the meaning of, or checking, particular information

o adding further information, and

. removing information that may not be required to respond to the question asked.

The AAT considered the comments and suggestions and made changes to its responses
where considered appropriate by the AAT.

Neither the Attorney-General nor the Attorney-General’s Office asked the AAT not to respond
to any question the AAT took on notice.

The AAT did not provide multiple drafts of any responses to the Attorney-General, the
Attorney-General’s Office or the Attorney-General’s Department. However, the AAT did send
revised responses to the Attorney-General’s Department (either on its own initiative or
following consideration of feedback from the Attorney-General’s Office) in relation to the
following questions: LCC-BE20-53; LCC-BE20-54; LCC-BE20-128 and LCC-BE20-167-LCC-
BE20- 240.

So despite being asked — directly — about what conversations took place with the former
Attorney-General or his office in relation to Questions on Notice LCC-BE20-126 and LCC-
BE20-127, the Tribunal did not tell the Committee that the responses to those questions had
— in fact — been written by the office of the former Attorney-General’s without the Tribunal’s
knowledge or consent. Worse, the Tribunal represented to the Committee that the AAT had
“considered the comments and suggestions and made changes to its responses where
considered appropriate by the AAT” when — based on the material obtained under freedom
of information laws - it appears that the Tribunal had not been given an opportunity to
consider the comments and suggestions by the office of the former Attorney-General.
Rather, the responses were finalised and lodged by the office of the former Attorney-General
without the Tribunal’s knowledge or consent.

On 27 May 2021, during Budget Estimates 2021-22, I asked the Tribunal again for further
details about what conversations took place with the office of the former Attorney-General
in relation to answering a number of questions on notice — including Questions on Notice
LCC-BE20-126 and LCC-BE20-127 (among other questions) (Attachment M).

The Tribunal responded, on notice, with the following:

The Administrative Appeals Tribunal (AAT) considers that it is not in the public interest to
disclose the information requested. The AAT is of the view that it should be able to engage with
the Attorney-General’s Department and the Attorney-General’s Office in the course of the
standard processes that apply to the preparation of responses to questions on notice without
concern that the specific detail of any discussions, comments or suggestions will be the subject
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of public disclosure. This would have an adverse impact on the ability to have frank engagement
relating to the answering of questions on notice. The final version of the responses to
questions on notice are made public and represent the AAT’s concluded view on how
to respond to the questions.

In light of the documents released under freedom of information, I am deeply concerned
that this response is deliberately misleading. Specifically, the Tribunal’s assertion that “[t]he
final version of the responses to questions on notice are made public and represent the
AAT'’s concluded view on how to respond to the questions” cannot be reconciled with the
evidence. Namely, that without the Tribunal’s knowledge or consent, the office of the former
Attorney-General altered and “finalised” at least two responses to questions on notice
without the Tribunal’s knowledge or consent.

10
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO
BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-126 October 2019 Supplementary Budget Estimates - Liaison with the Attorney-
General and Attorney-General’s office

Senator Kim Carr asked the following question on 06 November 2020:

1. Following the Senate Estimates process in October 2019, did you discuss — or exchange any
correspondence about — your responses to any of the questions you took on notice with the
Attorney-General or the Attorney-General’s office? If yes:

a. What questions?
b. Who did you discuss your responses with (the AG or the AG’s office)?

¢. On what dates?

2. Following last Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responses relate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you — amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you not to respond to any questions you took on notice? If so:

a. What questions?

b. Who asked you not to respond to the question(s) (the AG, the AG’s office and/or the
Department)?
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c. Why did the AG, the AG’s office or the Department (as applicable) ask you not to respond?

d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in October 2019, did you provide multiple drafts of any of your responses to
the Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?

The response to the honourable senator’s question is as follows:

The Attorney-General’s Department reviews responses to questions on notice to ensure
consistency across the portfolio and sends the responses to the Attorney-General’s Office. The
Attorney General’s Office reviews draft responses for assurance that responses are relevant to
the question and in line with Senate Practice. On some occasions, the AAT receives written
questions or comments about our responses from the Attorney-General’s Department or the
Attorney-General’s Office (generally sent via the department) and/or may discuss a response
with an officer from the Department or the Office. The AAT is responsible for finalising
responses and sends any revised responses to the department.
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-127 March 2020 Additional Budget Estimates - Liaison with the Attorney-
General and Attorney-General’s office

Senator Kim Carr asked the following question on 06 November 2020:

1. Following the Senate Estimates process in March 2020, did you discuss — or exchange any
correspondence about — your responses to any of the questions you took on notice with the
Attorney-General or the Attorney-General’s office? If yes:

a. What questions?

b. Who did you discuss your responses with (the AG or the AG’s office)?

¢. On what dates?

2. Following last Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responses relate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you — amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you not to — or suggest that you not — respond to any questions
you took on notice? If so:

a. What questions?

b. Who asked you not to respond to the question(s) (the AG or the AG’s office)?

c. Why did the AG or the AG’s office (as applicable) ask you not to — or suggest that you not —
respond?

d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in March 2020, did you provide multiple drafts of any of your responses to the
Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?"
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The response to the honourable senator’s question is as follows:

The Attorney-General’s Department reviews responses to questions on notice to ensure
consistency across the portfolio and sends the responses to the Attorney-General’s Office. The
Attorney General’s Office reviews draft responses for assurance that responses are relevant to
the question and in line with Senate Practice. On some occasions, the AAT receives written
questions or comments about our responses from the Attorney-General’s Department or the
Attorney-General’s Office (generally sent via the department) and/or may discuss a response
with an officer from the Department or the Office. The AAT is responsible for finalising
responses and sends any revised responses to the department.
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From: Strategy, Communications and Governance mailbox

To: senate.estimatesinbox@ag.gov.au”

Cc: Strategy, Communications and Governance mailbox; Chris [l
Subject: QoNs 126 and 127 [SEC=0FFICIAL]

Date: Friday, 4 December 2020 10:54:05 AM

Attachments: -

SOQON 126 - Response,docx
SOON 127 - Response,docx

547

OFFICIAL
Hi Team,
Attached are our responses to QoNs 126 and 127.
Regards
Julian

Julian F
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney
Strategy, Communications & Governance

T: 02 9276
E: @aat.gov.au
www,aat.ggv,au
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a. What questions?
b. Who did you discuss your responses with (the AG or the AG’s office)?
¢. On what dates?

2. Following last Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you —amend any responses to questions
you took on notice? If so:

a. What questions did those responsesrelate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you — amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask younot to respond to any questions you took on notice? If so:
a. What questions?

b. Who asked you not to respond to the question(s) (the AG, the AG’s office and/or the
Department)?

¢. Why did the AG, the AG’s office or the Department (as applicable) ask younot to respond?
d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in October 2019, did you provide multiple drafts of any of your responses to
the Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?
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a. What questions?
b. Who did you discuss your responses with (the AG or the AG’s office)?
¢. On what dates?

2. Following last Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responsesrelate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you —amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask younot to — or suggest that you not — respond to any questions
you took on notice? If so:

a. What questions?

b. Who asked you not to respond to the question(s) (the AG or the AG’s office)?

¢. Why did the AG or the AG’s office (as applicable) ask you not to — or suggest that you not —
respond?

d. Did you agree not to respond?

4. Inrespect of any of your responses to questions you took on notice following the Senate
Estimates hearing in March 2020, did you provide multiple drafts of any of your responses to the
Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?"
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From: Strateqy, Communications and Governance mailbox
To: "Im @ag,gov.au"
Cc: i thies; Strat jcati n mailbox
Subject: Draft revised QoNs 126 & 127 [SEC=OFFICIAL]
Date: Wednesday, 9 December 2020 3:14:42 PM
Attachments: image001,png

Letter 04 Dec 19 - AGD COOQ to Committee Secretary.pdf

SQON 126 - Response REVISED,docx

- R ln}
OFFICIAL

Hi Imran,

Attached are our latest draft responses to QoNs 126 and 127.

Also, we've received advice from the Senate Estimates team about writing to the Committee
Secretariat (see email below with example letter attached).

Regards

Julian

Julian*
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney

Strategy, Communications & Governance
T: 02 9276

E: @aat.gov.au

WWW,aﬁl gov.au

From: Senate Estimates Inbox <Senate.Estimatesinbox@ag.gov.au>

Sent: Tuesday, 8 December 2020 10:48 AM

To: Strategy, Communications and Governance mailbox <S5CG@aat.gov.au>
Cc: Senate Estimates Inbox <Senate. Estimateslnbox@ag gov.au>

EXTERNAL EMAIL

"Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

Good morning Julian,
In relation to the three SEQoNs that are not able to be responded to by the tabling date of 16
December.
* 54— Mr Barry payments (verbal, Senator Carr)
e 86— Members performance, availability, leave, conflict of interest, and outside
employment (written, Senator Carr)
* 129 - Members eligibility for termination, paid outside employment and absence {written,
Senator Carr).
I have confirmed with the Committee Secretariat that a letter from Ms Leatham identifying the
late SEQONSs and the reason for the delay and when they can expect a response would be
appreciated by the Committee. | attach the only example of a similar letter from 2019 which you
may find useful.
Committee Secretary, Ms Sophie Dunstone
Senate Legal and Constitutional Affairs Committee
PO Box 6100
Parliament House, Canberra ACT 2600

We will pass this letter on via email to the committee secretariat if you email us a pdf version to
senate.estimatesinbox@ag.gov.au. We have also advised the AGO of the situation regarding

these three late SEQoNs and they have asked if you can please provide an approximate ETA of
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when you expect them to be ready.

In relation to the other AAT SEQoNs can | please also have an ETA on the following:
LCC-BE20-53 — Part time members engaged in paid employment that conflicts or may conflict
with the proper performance of duties

LCC-BE20-79 — Mr Barry’s employment

LCC-BE20-126 — October 2019 Supplementary Budget Estimates — Liaison with the AG and AGO
LCC-BE20-127 — March 2020 Additional Budget Estimates — Liaison with the AG and AGO
Please do not hesitate to contact us if you have any further questions.

Kind Regards,

Kirra

Kirra-

Coordination Officer

Cabinet, Legislation and Estimates Section | Strategy and Governance Branch
Attorney-General's Department

T:(02) 6241 [l
E:_@ag.gov,au

(Please note | work Tue-Thur)
2586 Indigenous signature block NEW3 (2)

OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]
Sent: Friday, 4 December 2020 11:03 AM
To: Senate Estimates Inbox <Senat i sinbo >
Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies
<Chris.Matthies@aat.gov.au>; |l nerid NN 222 cov.u>; I «ira
oo cov oo I Aicia B A7E(dd) ] ov.au>
Subject: RE: Writing to the Senate Committee [SEC=OFFICIAL]
CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.
Thanks Alicia.
Other than the QoNs that will be late, the outstanding QoNs now are:
e 79— Part time members engaged in paid employment that conflicts or may conflict with
the proper performance of duties — we're hoping to get this to you today or Monday
e 82— Mr Barry payments —we're hoping to get this to you today or Monday
e 2300 — AAT Legal training {this QoN from Senator Watt came to us outside the Senate

Estimates process from Parliamentary@ag.gov.au) — we're hoping to get this to AGD on
Monday

Regards

Julian

From: Senate Estimates Inbox <Senate Esti >

Sent: Friday, 4 December 2020 10:48 AM

Tor utan [N NN - <>

Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies
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<Chris.Matthies@aat gov.au>; ||l nerid (NSNS @2z cov.2u>; Senate Estimates Inbox
<$£nﬂ£_ﬂmamung@ag.gmg> I irro N 2 :c.covou>; R Aicia

Subject: RE: Wr|t|ng to the Senate Committee [SEC=OFFICIAL]
E’EXTERNAL EMAIL

"Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

.........................................................................................................................................................

OFFICIAL
Hi Julian,
There isn't a process as such for late responses, but we will check with the Secretariat if there is
a preference. It may be that we provide an response to the QON advising that further
information will be provided.
We will also advise the AGO.
Do you have an ETA on the remaining responses? We would really like to get them to the AGO
today if possible.
Kind regards,
Alicia

OFFICIAL

From: Julian SN (mailtc N @22t cov.2u)

Sent: Friday, 4 December 2020 10:31 AM

To: Senate Estimates Inbox <Senate Estimatesinbox@ag.goy.au>
Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies

<Chris.Matthies@aat.gov.au>

Subject: Writing to the Senate Committee [SEC=OFFICIAL]

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments uniess you recognise the sender and know the content is safe.

OFFICIAL

Hi Team,
The AAT is proposing to write to the Senate Committee to advise that we will not be able to
provide responses to the QoNs listed below by the due date, but we are working hard on them
and will have the responses to them ASAP.
e 80— Mr Barry payments (verbal, Senator Carr)
e 81— Members performance, availability, leave, conflict of interest, and outside
employment (written, Senator Carr)
¢ 129 —Members eligibility for termination, paid outside employment and absence (written,
Senator Carr).
Can you please advise how we arrange this letter, including:
e Do you have a template?
e Do you have some previous examples?
e What is the process? (who sends the letter, who needs to be consulted, etc).
Thanks for your advice!
Julian

Julian *
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney
Strategy, Communications & Governance

T: 02 9276
@aat.gov.au
www.aat.gov.au
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The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cultures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID-19 on services, including special measures practice directions: htip: t.go i t-of-

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

If you have received this transmission in error please
notify us immediately by return e-mail and delete all
copies. If this e-mail or any attachments have been sent
to you in error, that error does not constitute waiver

of any confidentiality, privilege or copyright in respect

of information in the e-mail or attachments.

The Administrative Appeals Tribunal acknowledges the traditional owners and custfodians of
country throughout Australia and acknowledges their continuing connecticn fo land, waters
and communily. We pay our respects fo the people, the cuftures and the efders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID- 19 on serwces including spemal measures practice directions: hitp:/www.aat.gov.au/impaci-of-

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

If you have received this transmission in error please
notify us immediately by return e-mail and delete all
copies. If this e-mail or any attachments have been sent
to you in error, that error does not constitute waiver

of any confidentiality, privilege or copyright in respect

of information in the e-mail or attachments.
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Attorney-General’s Department - Written Questions on Notice
20f2
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a. What questions?
b. Who did you discuss your responses with (the AG or the AG’s office)?
¢. On what dates?

2. Following last Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responses relate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you —amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you not to respond to any questions you took on notice? If so-
a. What questions?

b. Who asked you not to respond to the question(s) (the AG, the AG’s office and/or the
Department)?

c. Why did the AG, the AG’s office or the Department (as applicable) ask younot to respond?
d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in October 2019, did you provide multiple drafts of any of your responses to
the Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?
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a. What questions?
b. Who did you discuss your responses with (the AG or the AG’s office)?
c. On what dates?

2. Following last Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responsesrelate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you — amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you not to — or suggest that you not — respond to any questions
you took on notice? If so:

a. What questions?

b. Who asked you not to respond to the question(s) (the AG or the AG’s office)?

¢. Why did the AG or the AG’s office (as applicable) ask you not to — or suggest that you not —
respond?

d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in March 2020, did you provide multiple drafts of any of your responses to the
Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?"
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From: -_Imr_an

To: T icati n mailbox
Cc: Chris Matthies

Subject: RE: Draft revised QoNs 126 & 127 [SEC=OFFICIAL]
Date: Thursday, 10 December 2020 11:22:37 AM

Attachments: image001,png

EXTERN AL EMAIL

"Do not click any links or open any attachments unless you trust the sender, are expecting this
'email and know the content is safe.”

Hi Julian

Thanks for sending that through, that’s helpful. I've put a call in to our Estimates team to seek

some input from them, and I'm hopeful that I'll be able to discuss with them and hopefully get
something back to you this afternoon at least in terms of the process between the department
and the AAT, if not also the involvement of the Attorney’s Office.

Imran

Imran- | Legal System Branch

o OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]

Sent: Wednesday, 9 December 2020 3:15 PM

To: R imran S © 2g-gov.au>

Cc: Chris Matthies <Chris.Matthies@aat.gov.au>; Strategy, Communications and Governance
mailbox <SCG@aat.gov.au>

Subject: Draft revised QoNs 126 & 127 [SEC=OFFICIAL]

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or

open attachments unless you recognise the sender and know the content is safe.

OFFICIAL

Hi Imran,

Attached are our latest draft responses to QoNs 126 and 127.

Also, we've received advice from the Senate Estimates team about writing to the Committee
Secretariat (see email below with example letter attached).

Regards

Julian

Julian F
Assistant Director, Governance

Administrative Appeals Tribunal

Principal Registry, Sydney

Strategy, Communications & Governance

T: 02 9276

E @aat.gov.au

www.aat.gov.au

From: Senate Estimates Inbox <Se Estimatesinbox .gov.au>
Sent: Tuesday, 8 December 2020 10:48 AM

To: Strategy, Communications and Governance mailbox <SCG@aat.cov.au>

Cc: Senate Estimates Inbox <Senate.Estimatesinbox@ag.gov.au>

Subject RE: Writing to the Senate Committee [SEC=OFFICIAL]
EXTERNAL EMAIL

"Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

.........................................................................................................................................................

OFFICIAL
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Good morning Julian,
In relation to the three SEQoNs that are not able to be responded to by the tabling date of 16
December.
e 54 — Mr Barry payments (verbal, Senator Carr)
e 86— Members performance, availability, leave, conflict of interest, and outside
employment {written, Senator Carr)
e 129 - Members eligibility for termination, paid outside employment and absence (written,
Senator Carr).
| have confirmed with the Committee Secretariat that a letter from Ms Leatham identifying the
late SEQoNs and the reason for the delay and when they can expect a response would be
appreciated by the Committee. | attach the only example of a similar letter from 2019 which you
may find useful.
Committee Secretary, Ms Sophie Dunstone
Senate Legal and Constitutional Affairs Committee
PO Box 6100
Parliament House, Canberra ACT 2600

We will pass this letter on via email to the committee secretariat if you email us a pdf version to
senate.estimatesinbox@ag.gov,.au. We have also advised the AGO of the situation regarding

these three late SEQoNs and they have asked if you can please provide an approximate ETA of
when you expect them to be ready.

in relation to the other AAT SEQONSs can | please also have an ETA on the following:
LCC-BE20-53 — Part time members engaged in paid employment that conflicts or may conflict
with the proper performance of duties

LCC-BE20-79 — Mr Barry’s employment

LCC-BE20-126 — October 2019 Supplementary Budget Estimates — Liaison with the AG and AGO
LCC-BE20-127 — March 2020 Additional Budget Estimates — Liaison with the AG and AGO
Please do not hesitate to contact us if you have any further questions.

Kind Regards,

Kirra

Kirra-

Coordination Officer

Cabinet, Legislation and Estimates Section | Strategy and Governance Branch
Attorney-General's Department

T:(02) 6141 |l
¢ R ¢ oo

{Please note | work Tue-Thur)

@586 Indigenous signature block NEW3 (2)

OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]

Sent: Friday, 4 December 2020 11:03 AM

To: Senate Estimates Inbox < .Estimates >

Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies

<Chris.Matthies @aat.gov.au>; [l inerid [ @22.cov.au>; [ Kirra
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RIS  :c cov.>; R Aicie SR @2c oo 2>

Subject: RE: Writing to the Senate Committee [SEC=OFFICIAL]
CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.
Thanks Alicia.
Other than the QoNs that will be late, the outstanding QoNs now are:
* 79— Part time members engaged in paid employment that conflicts or may conflict with
the proper performance of duties — we're hoping to get this to you today or Monday
* 82—Mr Barry payments — we’re hoping to get this to you today or Monday
» 2300 - AAT Legal training (this QoN from Senator Watt came to us outside the Senate
Estimates process from Parliamentary@ag.gov.au) — we're hoping to get this to AGD on
Monday
Regards
Julian

From: Senate Estimates Inbox <Senate.Estimatesinbox@ag.gov.au>

Sent: Friday, 4 December 2020 10:48 AM

To: Julian-_@ﬂ&mﬂ.ﬂ>

Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies
<Chris. Matthies@aat.gov.au>; il 'nerid I @:25.50v.2u>; Senate Estimates Inbox
<Senate.Estimatesinbox@ag.gov.au>; R Kirra NS 2 2c.covo>; R Aica

Subject: RE: Writing to the Senate Committee [SEC=OFFICIAL]

.........................................................................................................................................................

EXTERNAL EMAIL

¢ "Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

.........................................................................................................................................................

Hi Julian,
There isn't a process as such for late responses, but we will check with the Secretariat if there is
a preference. It may be that we provide an response to the QON advising that further
information will be provided.
We will also advise the AGO.
Do you have an ETA on the remaining responses? We would really like to get them to the AGO
today if possible.
Kind regards,
Alicia

OFFICIAL

From: Julian [ (maito I 2 22t.cov.au)

Sent: Friday, 4 December 2020 10:31 AM

To: Senate Estimates Inbox <Senate.Estimatesinbox@ag.gov.au>

Cc: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Chris Matthies
<Chris.M i >

Subject: Writing to the Senate Committee [SEC=OFFICIAL]

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.

OFFICIAL

Hi Team,
The AAT is proposing to write to the Senate Committee to advise that we will not be able to
provide responses to the QoNs listed below by the due date, but we are working hard on them
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and will have the responses to them ASAP.
e 80 - Mr Barry payments (verbal, Senator Carr)
¢ 81— Members performance, availability, leave, conflict of interest, and outside
employment (written, Senator Carr)
¢ 129 — Members eligibility for termination, paid outside employment and absence (written,
Senator Carr).
Can you please advise how we arrange this letter, including:
e Do you have a template?
¢ Do you have some previous examples?
e What is the process? (who sends the letter, who needs to be consulted, etc).
Thanks for your advice!
Julian

Julian *
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney

Strategy, Communications & Governance
T: 02 9276

E @aat.gov.au

www.aat.gov.au

The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection fo land, waters
and community. We pay our respecis to the people, the cullures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
-COVID- 19 on serwces including spemal measures practice directions: hitp;//www.aat.gov.au/impaci-of-

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

If you have received this transmission in error please
notify us immediately by return e-mail and delete all
copies. If this e-mail or any attachments have been sent
to you in error, that error does not constitute waiver

of any confidentiality, privilege or copyright in respect

of |nformat|on in the e-mail or attachments.

The Administrative Appeals Tribunal acknowledges the traditional owners and custfodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cultures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID- 19 on serwces including specnal measures practice directions: hitp://www.aat.gov.au/impact-of-
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This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

If you have received this transmission in error please
notify us immediately by return e-mail and delete all
copies. If this e-mail or any attachments have been sent
to you in error, that error does not constitute waiver

of any confidentiality, privilege or copyright in respect

of information in the e-mail or attachments.

The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cultures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of

COVID- 19 on serv:ces including spec:al measures practice directions: http://www.aat.gov.aufimpact-of-

This message and any attachments may contain confidential or legally privileged information. If the message
was sent o you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

If you have received this transmission in error please
notify us immediately by return e-mail and delete all
copies. If this e-mail or any attachments have been sent
to you in error, that error does not constitute waiver

of any confidentiality, privilege or copyright in respect

of information in the e-mail or attachments.
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From: Strategy, Communications and Governance maiibox
To: "senate.estimatesinbox@ag.gov.au"

Cc: £ mmunicati vernance maitbox
Subject: QONS 79 & 82 [SEC=0FFICIAL]

Date: Tuesday, 8 December 2020 5:28:18 PM

Attachments: SQON 82 - Response,docx
SQON 79 - Response,docx

582

OFFICIAL
Hi Alicia,
Our responses to QONS 79 and 82 are attached.
Regards
Julian

Julian *
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney

Strategy, Communications & Governance
T: 02 9276

E: (@aat.gov.au

www.aa \'4
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-79 Part-time members engaged in paid employment that conflicts or may
conflict with the proper performance of duties

Senator Kim Carr asked the following question on 22 October 2020:

Mr Anderson: Outside employment is under section 11 of the act. It reads:

(1) A full-time member must not engage in paid employment outside the duties of his or her
office without the President’s approval.

(2) A part-time member must not engage in any paid employment that, in the President’s
opinion, conflicts or may conflict with the proper performance of his or her duties . ..
unless, of course, they hold an appointment in the Defence Force. That'sa separate thing.

Senator KIM CARR: So the military is separate from that. Registrar, in the president's opinion,
have there been any members of the tribunal that have met any of those conditions?

Ms Leathem: I don't believe there have been any members that have met those conditions,
certainly not to my knowledge.

Senator KIM CARR: Not to your knowledge, but what about the president's opinion?
Ms Leathem: I would have to ask the president, but, of course, he'snot here this evening,

Senator KIM CARR: Do you want to take that on notice? You've asked in regard to yourself to
take it on notice as to the president's knowledge.

Ms Leathem: Yes.

The response to the honourable senator’s question is as follows:

AR
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-82 Mr Barry's employment

Senator Kim Carr asked the following question on 22 October 2020:

Senator KIM CARR: Has the President been made aware of Mr Bairy's employment as a paid
lobbyist?

Ms Leathem: I'would have to take that on notice.

The response to the honourable senator’s question is as follows:

K7
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<PLEASE DELETE TIP SHEET PRIOR TO FINALISING RESPONSE>

Tips for responding to Questions on Notice

¢ Always use the template provided by CLES or availablein PDMS.

¢ Complete the cover sheet provided for PQoNs and CQoNs. Provide a contact name and phone
number in the PDMSitem for all QoNs.

* Responses must be unclassified and appropriate for public release.

* Remainwithin the parameters of the question asked, and refer to (rather than reproduce) publicly
available information or previously answered questions when possible.

* Adhere to applicable style guide requirements, including:
o Expand acronyms when first used.
o Do not capitalise ‘department’ when referring to AGD.
o Acts should be italicised. Bills and Regulations should not.

® Ensurecross referencing to similar/related QoNs has been considered. This will assist the AGO when
reviewing. These can be linked in PDMS or noted in the response.

* Replicate the approachadopted in relation to similar questions on previous occasions (reflecting any
AGO feedback on the previous response).

* When coordinating a whole-of-portfolio response, ensure a uniform approach {e.g. answers at the
same level of detail across all agencies and line areas).

® Provide any additional detail in an email or PDMS processing instructions (e.g. anyguidance
provided by PM&C or approaches being taken by other agencies where available/known).

¢ Public Interest Immunity (PII) claims can be made by the Minister to protect against the disclosure of
information or documents, where disclosure would damage the public interest. If you think the
Minister may wish to claim Pli please contact CLES early.

* Consider whether answering the question would be an unreasonable diversion of resources
(particularly in multi-part or complex questions). Please discuss this response with CLES early.

Locating tabled Questions on Notice

Current questions on notice or tabled responses can be found on the APH website. By including some
key criteria you can narrow the search down by Ministry, Senator, date or QoN number.

Senate - Notice Paper - Questions on Notice
House of Representatives - Questions in Writing

Answers to Committee Questions on Notice can be found by searching for the relevant Senate
Committee and navigating to the additional documents page.

Current Senate Inquiries
Current House Inquiries

RR
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For further information regarding rules and guidelines regarding Parliamentary Questions on Notice, the
following links may be helpful:

APH - Guides to Senate Procedure — No. 6 Questions
APH - Senate Standing Orders - Chapter 11 - Questions seeking information

Contact us

Please contact CLESat parliamentary@ag.gov.auor senate.estimatesinbox@ ag.gov.auwithany
guestions on timeframes, process or any other queries relating to questions on notice.

Y]
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From: ' Strateqy, Communications and Governance mailbox

To: - Imran; Senate Estimates Inbox

Cc: Chris Matthies; Strateay. Communications and Governance mailbox
Subject: QoNs 126 & 127 [SEC=0FFICIAL]

Date: Tuesday, 15 December 2020 2:35:59 PM

Attachments: N 127 - R nse,docx

SQON 126 - Response,docx

OFFICIAL

Hi Imran, Kirra,
Please find attached our responses to QoN 126 and 127. We understand that the Department

may wish to suggest some additional text for the first paragraph in each response to provide
further information about the processes described in the paragraph.

Kirra, will you be actioning the collation of the tabled responses to the QoNs referred to in the
attached responses as requested by Imran?

Regards

Julian

Julian *
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney
Strategy, Communications & Governance

T: 02 9276
E @aal.gov.au
www . aat.gov.au
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO
BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-126 October 2019 Supplementary Budget Estimates - Liaison with the
Attorney-General and Attorney-General’s office

Senator Kim Carr asked the following question on 06 November 2020:

1. Following the Senate Estimates process in October 2019, did youdiscuss — or exchange any
correspondence about — your responses to any of the questions you took on notice with the
Attorney-General or the Attorney-General’s office? If yes:

a. What questions?

b. Who did you discuss your responses with (the AG or the AG’s office)?

¢. On what dates?

2. Following last Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
you took on notice? If so:

a. What questions did those responses relate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

c¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you —amend?

d. Did you make any amendments in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in October 2019, did the Attorney-General or the
Attorney-General’s office ask you not to respond to any questions you took on notice? If so:
a. What questions?

b. Who asked you not to respond to the question(s) (the AG, the AG’s office and/or the
Department)?

c. Why did the AG, the AG’s office or the Department (as applicable) ask younot to respond?
d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in October 2019, did you provide multiple drafts of any of your responses to
the Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?

R
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

BUDGET ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-BE20-127 March 2020 Additional Budget Estimates - Liaison with the Attorney-
General and Attorney-General’s office

Senator Kim Carr asked the following question on 06 November 2020:

1. Following the Senate Estimates process in March 2020, did you discuss— or exchange any
correspondence about— your responses to any of the questions you took on notice with the
Attorney-General or the Attorney-General’s office? If yes:

a. What questions?

b. Who did you discuss your responses with (the AG or the AG’s office)?

¢. On what dates?

2. Following last Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask you to — or suggest that you — amend any responses to questions
-you took on notice? If so:

a. What questions did those responsesrelate to?

b. Who asked you to amend — or suggested that you amend — those responses (the AG or the
AG’s office)?

¢. What specifically did the AG or the AG’s office (as applicable) ask you to — or suggest that
you —amend?

d. Did you make any amendménts in response to the feedback from the AG or the AG’s office?

3. Following the Senate Estimates process in March 2020, did the Attorney-General or the
Attorney-General’s office ask younot to — or suggest that you not— respond to any questions
you took on notice? If so:

a. What questions?

b. Who asked you not to respond to the question(s) (the AG or the AG’s office)?

¢. Why did the AG or the AG’s office (as applicable) ask you not to — or suggest that you not—
respond?

d. Did you agree not to respond?

4. In respect of any of your responses to questions you took on notice following the Senate
Estimates hearing in March 2020, did you provide multiple drafts of any of your responsesto the
Attorney-General or the Attorney-General’s office? If so, what questions did those responses
relate to?"
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From: -.Im:an

To: {rategy, Commun

Cc: Chris Matthies

Subject: RE: QoNs 126 & 127 [SEC=OFFICIAL]

Date: Tuesday, 15 December 2020 2:48:31 PM

EXTERNAL EMAIL :

{ "Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”
OFFICIAL

Hi Julian
Thanks for this, but | think AGO needs them in PDMS. Where are the QoNs currently in the PDMS

system — with the department or the AAT?

Thanks
Imran

I-mran- | Legal System Branch
Ph02 6141

t

OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]
Sent: Tuesday, 15 December 2020 2:36 PM
To: [ 'mran I @:2¢ cov.au>; Senate Estimates Inbox
<Senate.Estimatesinbox@ag.gov.au>
Cc: Chris Matthies <Chris.Matthies@aat.gov.au>; Strategy, Communications and Governance
mailbox <SCG@aat.gov.au>
Subject: QoNs 126 & 127 [SEC=OFFICIAL)

OFFICIAL
Hi Imran, Kirra,
Please find attached our responses to QoN 126 and 127. We understand that the Department
may wish to suggest some additional text for the first paragraph in each response to provide
further information about the processes described in the paragraph.
Kirra, will you be actioning the collation of the tabled responses to the QoNs referred to in the
attached responses as requested by imran?

Julian F
Assistant Director, Govemnance
Administrative Appeals Tribunal

Principal Registry, Sydney
Strategy, Communications & Governance
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T: 02 9276
E: @aat.gov.au
www,aat.gov.au

The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cultures and the elders past. present
and emerging.

IMPORTANT:
Please refer to the AAT website for information about temporary changes in place to respond to the impact of

COVID-18 on services, including special measures practice directions: http://www aat.gov.au/impact-of-

coronavirus-covid-19-on-our-services

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.
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From: Senate Estimates Inbox

To: iratey y pications arx i -m
Cec: Chris Matthies

Subject: RE: QoNs 126 & 127 [SEC=OFFICIAL]

Date: Tuesday, 15 December 2020 3:03:23 PM

EXTERNAL EMAIL

i "Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”
OFFICIAL

Hi all,
PDMS is the system that we use to send responses up to the AGO, now that we have the
responses to 126 and 127 we will process from our end.
Kind Regards,
Kirra
OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]
Sent: Tuesday, 15 December 2020 2:58 PM
To: R lmran—@ag.gov.au>; Senate Estimates Inbox
<Senate.Estimatesinbox@ag.gov.au>
Cc: Chris Matthies <Chris.Matthies@aat.gov.au>; Strategy, Communications and Governance
mailbox <SCG@aat.gov.au>
Subject: RE: QoNs 126 & 127 [SEC=OFFICIAL]
OFFICIAL
Hi Imran. | don’t know what PDMS is. It sounds like a Department thing that we at the AAT don’t
use and don’t have access to.
F've added that extra line into our responses (attached).
F'm not sure | need to do anything from here. It sounds like Kirra or Alicia need to take it from
here?
Regards
Julian

From: R o RN - cov.2.

Sent: Tuesday, 15 December 2020 2:48 PM
To: Strategy, Communications and Governance mailbox <SCG@aat.gov.au>; Senate Fstimates

Inbox <Senate. Estimatesinbox@ag.gov.au>
Cc: Chris Matthies <Chris,Matthies@aat.gov.au>
Subject: RE: QoNs 126 & 127 [SEC=OFFICIAL]
EEXTERNAL EMAIL
i "Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”
OFFICIAL

Hi Julian
Thanks for this, but | think AGO needs them in PDMS. Where are the QoNs currently in the PDMS
system — with the department or the AAT?

The additional text for part 1 that we've proposed from the department’s perspective is below
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Thanks
Imran
Imran- | Legal System Branch

Pho2 6141 ||l

OFFICIAL

From: Strategy, Communications and Governance mailbox [mailto:SCG@aat.gov.au]
Sent: Tuesday, 15 December 2020 2:36 PM
o: I e [ 222 c0v.2u>; Senate Estimates Inbox
<Senate.Estimatesinbox@ag.gov.au>
Cc: Chris Matthies <Chris.Vatthies@aat.gov.au>; Strategy, Communications and Governance
mailbox <SCG@aat.gov.au>
Subject: QoNs 126 & 127 [SEC=0OFFICIAL]
OFFICIAL

-

Hi Imran, Kirra,

Please find attached our responses to QoN 126 and 127. We understand that the Department
may wish to suggest some additional text for the first paragraph in each response to provide
further information about the processes described in the paragraph.

Kirra, will you be actioning the collation of the tabled responses to the QoNs referred to in the
attached responses as requested by Imran?

Regards

Julian

Julian F
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney

Strategy, Communications & Governance
T: 02 9276

@aat.gov.au

aat.gov.au

The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and communify. We pay our respects fo the people, the culfures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID-19 on services, including special measures practice directions: hitp://www.aat.gov.au/impact-of-
coronavirus-covid-19-on-our-services

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.

The Administrative Appeals Tribunal acknowledges the fraditional owners and custodians of
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country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cultures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID-19 on services, including special measures practice directions: http://www.aat.aov au/im act-of-

o - | - =

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.
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From: strategy, Communications and Governance mailbox
To: Monigue Adofaci; Chris Matthies
Cc: Strateay, Communications and Governance mailbox; Sian Leathem
Subject: QoNs 126 & 127 [SEC=OFFICIAL]
Date: Wednesday, 16 December 2020 1:04:50 PM
OFFICIAL
Hi,

| just had a call from Sian, who wanted to tell me about a phone call she just received from
Michelle (ISR from the AGO’s office. The topic of discussion was QoNs 126 and 127,
which are about liaison with the AGO over QoNs on previous rounds.

Sian is happy for you two to

consider the AGO's suggested changes and finalise our response. [ EEGEGN

In terms of the letter to the Committee Secretariat about our other late QoNs about members, |
still haven’t heard back from AGO, and nor was the letter raised with Sian by Michelle just now.
Alicia (from AGD Senate Estimates) had previously said that AGO might have some concern with
the date we put in the letter about when we thought the responses would be ready, and we’ve
been waiting to hear back from the AGO about the letter. Alicia asked AGO about the letter this
morning and will ask them about it again around 2pm. Alicia doesn’t want to send the letter
without approval by the AGO, but made the point that ultimately it is the AAT’s decision about
when the letter gets sent. I'll hold off doing anything with the letter for a couple more hours.
Regards

Julian

Julian *
Assistant Director, Governance

Administrative Appeals Tribunal
Principal Registry, Sydney
Strategy, Communications & Governance

T: 02 9276
@aat.gov.au

E
www.aal.gov.au
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From: - _Alicia
To: Strategv, Communications and Governance mailbox; J_u_u_a_-
Ce: Sepate Estimates Inbox
Subject: 126 and 127 [SEC=OFFICIAL]
Date: Monday, 21 December 2020 9:31:20 AM
Attachments: LCC-BE20-127 . docx
LCC-BE20-126 docx
EXTERNAL EMAIL i

"Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

.........................................................................................................................................................

Hi Julian,

Apologies | missed your call on Friday. The AGO cleared 126 and 127 on Wednesday and they
were tabled —final responses attached.

Understand these responses were agreed with the Register, but please do let me know if that is
not your understanding.

Kind regards,

Alicia

Alicia

A/g Director

Cabinet, Legislation and Estimates Section
Attorney-General's Department

3-5 National Circuit | Barton ACT 2600

T:+612 6141 [ | €| @22.20v.2u
OFFICIAL
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From: i
To: ] Rohan"

Cc:
Subject: RE: Quick catch up today - QONs [SEC=OFFICIAL]
Date: Monday, 15 March 2021 11:58:38 AM

Hi Rohan, Michaela will give you a call shortly to find a time that will suit you and us.
(I'm working remotely today and am in mobile phone black spot so can’t make or
receive any calls!).

Just to confirm:

» Is it just you at your end, or will Imran be attending as well?

* |s this to discuss the QoN 126/127 issue, where those QoNs were finalised
without being returned to us? Do you also want to discuss any of the member
QoNs? (This helps me to know who to invite at our end).

Thanks
Julian

From: iR Rohan SIS @ 2 cov.au>

Sent: Monday, 15 March 2021 11:44 AM

To: Julian [ S @--t cov.2u>

Subject: RE: Quick catch up today - QONs [SEC=0OFFICIAL]

| EXTERNAL EMAIL

i "Do not click any links or open any attachments unless you trust the sender, are expecting this
'email and know the content is safe.”

.........................................................................................................................................................

OFFICIAL
Hello Julian,

Grateful if you can advise a time we can chat today. Should only take 5-10mins.
OFFICIAL

From: Sian Leathem [mailto:Sian.Leathem@aat.gov.au])

Sent: Monday, 15 March 2021 10:33 AM

To:- Rohan_g g.g0ov.au>

Ce: Julian SN -@aat,gov.au>

Subject: RE: Quick catch up today - QONs [SEC=0OFFICIAL]

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.

OFFICIAL
Hi Rohan,
| am sure Julian in our Governance team will be able to find 15 mins today.
Regards,

Sian
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From:- Rohan - gov.au>

Sent: Monday, 15 March 2021 9:24 AM

To: Sian Leathem <Sian.lLeathem@aat.gov.au>
Subject: Quick catch up today - QONs [SEC=OFFICIAL]

EXTERNAL EMAIL
"Do not click any links or open any attachments unless you trust the sender, are expecting this
iemail and know the content is safe.”

OFFICIAL

Hello Sian,
Do you have 5mins to discuss the response to QONs issue today.

We have done some background research on how the QONs progressed and wanted to make
sure we are all on the same page.

Regards

Rohan
Administrative Appeals Tribunal Section
Attorney-General’s Department

026141 [l

OFFICIAL

If you have received this transmission in error please notify us immediately by return e-mail and
delete all copies. If this e-mail or any attachments have been sent to you in error, that error does
not constitute waiver of any confidentiality, privilege or copyright in respect of information in the
e-mail or attachments.

The Administrative Appeals Tribunal acknowledges the traditional owners and custodians of
country throughout Australia and acknowledges their continuing connection to land, waters
and community. We pay our respects to the people, the cuftures and the elders past, present
and emerging.

IMPORTANT:

Please refer to the AAT website for information about temporary changes in place to respond to the impact of
COVID-19 on services, including special measures practice directions: http://www.aat.gov.au/impact-of-
coronavirus-covid-19-on-our-services

This message and any attachments may contain confidential or legally privileged information. If the message
was sent to you by mistake, please delete all copies and notify the AAT by return email. Any review,
retransmission, dissemination or other use of this information by persons or entities other than the intended
recipient is prohibited and may attract criminal penalties.
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

ADDITIONAL ESTIMATES 2020-21

PA-Administrative Appeals Tribunal

LCC-AE21-45 - Consultation between AAT and Ministers Office regarding Questions on
Notice

Senator Kim Carr asked the following question on 23 March 2021:

"Senator KIM CARR: Ms Leathem, you said you have normal consultation with the department
in regard to answering your questions. But I'm also seeking to know what conversations took
place with the Attorney-General or his office in relation to answering questions on notice. Did
you and the staff of the tribunal have any conversation with the Attorney-General or his office in
regard to answering the questions provided to this committee, or not provided to this committee,
as the case may be?

Ms Leathem: As we have responded, it is quite routine for the AAT to have conversations and
exchange emails with both the Attorney-General's Department and the Attorney-General's office
about responses to questions on notice.

Senator KIM CARR: Could you tell me the details of the contacts you had with the Attorney-
General's office?

Ms Leathem: Ihave not got all of those details. There were many questions that were asked in
relation to that.

Senator KIM CARR: Can you take those on notice? It will save me from FOI-ing them. Can
you provide me with the dates and specific details of the contacts between the AAT and the
minister's office in relation to the questions asked by me in regard to these matters over the last
couple of estimates.

CHAIR: Do you want to take that on notice, Registrar?

Ms Leathem: Yes. I haven't got that information. "

The response to the honourable senator’s question is as follows:

The Administrative Appeals Tribunal (AAT) may liaise with the Attorney-General’s Department
about questions taken on notice, including confirming what questions have been taken on notice
and their description, clarifying whether the Department or the AAT should respond to a
particular question and engaging about information each agency holds that is relevant to a
question. The AAT prepares responses to questions on notice and sends them to the Attorney-
General’s Department. The Attorney-General’s Department reviews responses to questions on
notice to ensure consistency across the portfolio and sends the responses to the Attorney-
General’s Office. On some occasions, the AAT receives written questions or comments about
our responses from the Attorney-General’s Department or the Attorney-General’s Office
(generally sent via the Department) and/or may discuss a response with an officer from the
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Department or the Office. The AAT is responsible for finalising responses and, after considering
any feedback, sends any revised responses to the Department.

Questions asked by Senator Carr at Additional Estimates 2019—20

The AAT had email and telephone contact with the Attorney-General’s Office in relation to the
following questions: LCC-AE20-126; LCC-AE20-128; and LCC-AE20-129 to LCC-AE20-212.
The contact related to a request from the Attorney-General’s Office for information about the
basis for the AAT’s responses that to provide the information requested would involve an
unreasonable diversion of resources.

Neither the Attorney-General nor the Attorney-General’s Office:

¢ asked the AAT to, or suggested that the AAT, amend any response to any question the
AAT took on notice '
o asked the AAT not to respond to any question the AAT took on notice.

The AAT did not provide drafts of any response to the Attorney-General or the Attorney-
General’s Office. However, the AAT did provide on its own initiative a revised response to
LCC-AE20-58 to the Attorney-General’s Department.

Questions asked by Senator Carr at Budget Estimates 2020-21

The AAT had discussions with the Attorney-General’s Office or received written comments,
questions or suggestions from the Attorney-General’s Office via the Attorney-General’s
Department in relation to the following questions: LCC-BE20-53; LCC-BE20-54; LCC-BE20-
126; LCC-BE20-127; LCC-BE20-128; and LCC-BE20-167-LCC-BE20-240.

Written comments and suggestions provided to the AAT related to:

editorial changes, including changes to the order of content

clarifying the meaning of, or checking, particular information

adding further information, and

removing information that may not be required to respond to the question asked.

The AAT considered the comments and suggestions and made changes to its responses where
considered appropriate by the AAT.

Neither the Attorney-General nor the Attorney-General’s Office asked the AAT not to respond to
any question the AAT took on notice.

The AAT did not provide multiple drafts of any responses to the Attorney-General, the Attorney-
General’s Office or the Attorney-General’s Department. However, the AAT did send revised
responses to the Attorney-General’s Department (either on its own initiative or following
consideration of feedback from the Attorney-General’s Office) in relation to the following
questions: LCC-BE20-53; LCC-BE20-54; LCC-BE20-128 and LCC-BE20-167-LCC-BE20-
240.
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SENATE STANDING COMMITTEE ON LEGAL AND CONSTITUTIONAL AFFAIRS
ATTORNEY-GENERAL’S PORTFOLIO

BUDGET ESTIMATES 2021-22

PA-Administrative Appeals Tribunal

LCC-BE21-63 - Questions on Notice - Amendments suggested by AGO

Senator Kim Carr asked the following question on 27 May 2021:

Senator KIM CARR: In regard to question 45, there was correspondence with the minister's
office—that was the one that we got late in the piece. You indicated to me in that response that
the minister's office had provided you with written comments, suggestions and editorial
comments in response to your draft responses to questions on notice. The tribunal explains that it
made changes to its responses to those questions as a result of feedback from the minister's
office. Have I misrepresented that in any way?

Ms Leathem: No. There's nothing unusual about that.

Senator KIM CARR: I'd like to know what editorial changes, including changes to the order of
content, the Attorney-General's office suggested.

Ms Leathem: We've sought to outline in that response the types of comments, feedback and
suggestions that we receive. They are often just about the ordering of information and the
submission of clarifying information. Occasionally they pick up errors that we've made in dates.
I can assure you that we have never been asked not to answer a question, and we have never
been directed how to answer a question. It's always the AAT that settles its responses.

Senator KIM CARR: Let's take the last round as an example, alright? I'd like to see all editorial
changes that were suggested by the minister's office.

Ms Leathem: Again, I think that's one we would want the opportunity to take on notice and
consider whether there are public interest immunity—

Senator KIM CARR: Yes, I expect you would—and you'll want to consult the minister's office
about it, no doubt! I'd like to see what clarifications were made.

Senator Cash: Senator Carr, just to be clear, it is the former minister's office that is being referred
to. I just wanted to make that clear to you.

Senator KIM CARR: That's a reasonable point. I'm not holding you personally responsible. Your
time will come, Minister, I've got no doubt!

Senator Cash: Like you, Senator Carr, I look forward to being here for a very long time as well.
But I just wanted to make that clear—

Senator KIM CARR: Let's see if we don't call the election before the next round! Let's get to the
nitty-gritty in due course. Let's just be very specific: what changes were made or requested,
given that they were so late, for the last two rounds? What additional information did the
Attorney-General's office suggest that the tribunal make, given your independent status? What
information did the Attorney-General's office suggest that the tribunal wish to remove? Editorial
changes are what I'm looking for here.
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The response to the honourable senator’s question is as follows:

The Administrative Appeals Tribunal (AAT) considers that it is not in the public interest to
disclose the information requested. The AAT is of the view that it should be able to engage with
the Attorney-General’s Department and the Attorney-General’s Office in the course of the
standard processes that apply to the preparation of responses to questions on notice without
concern that the specific detail of any discussions, comments or suggestions will be the subject
of public disclosure. This would have an adverse impact on the ability to have frank engagement
relating to the answering of questions on notice. The final version of the responses to questions
on notice are made public and represent the AAT’s concluded view on how to respond to the
questions.
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