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o The purpose of the proposed new definition would be to include, as a 'member of the 
person's family', and thus as a potential victim of 'family violence' as defined in the 
Ministerial Direction, a person who has, or has had, an intimate personal relationship 
with the relevant person, for example a current or an ex-girlfriend. This was the 
situation dealt with in a recent Full Federal Court decision, Deng v Minister for 
Immigration, Citizenship, Migrant Services and Multicultural Affairs [2022] FCAFC 115. 
In that case, the Full Court quashed a decision of the AAT on the ground that the AAT 
had misunderstood the definition of "family violence" in Ministerial Direction 90. This 
was because the AAT had wrongly concluded that the violence perpetrated by the 
applicant on a person who had been in an intimate relationship with the perpetrator 
was "family violence" for the purposes of the Ministerial Direction, notwithstanding 
that the person was not a family member within the definition of "family violence".  

o This is separate to the changes to the Ministerial Direction that the Department is 
progressing early next year to address family violence-related concerns 
(Attachment D). 

12.

Background 
13. The Department previously provided you with a draft of the new MD 99 to replace Ministerial 

Direction 90 - Visa refusal and cancellation under section 501 and revocation of a mandatory 
cancellation of a visa under section 501CA (MS22-001434).  

14. Section 499 of the Act provides that the Minister may give written directions to a person or 
body who has functions or powers under the Act. The directions must be about the 
performance of those functions or the exercise of those powers. Delegates of the Minister, and 
AAT members that conduct merits review of reviewable character decisions, must comply with 
directions made under section 499 of the Act. The Minister for Immigration, Citizenship and 
Multicultural Affairs, and any other Minister involved in visa decision-making, is not bound by 
these directions. 

 There are limitations to a Ministerial Direction made under section 499 of the Act. 

 The Minister cannot give a direction that is inconsistent with the Act or  
the Migration Regulations 1994. 

15. Section 501 prescribes failure to satisfy the character test as a condition precedent to the 
exercise of the discretion to refuse or cancel (subject to the special provision for mandatory 
cancellation in certain circumstances). The section does not create any presumption as to the 
way in which that discretion should be exercised, that is, whether to refuse or cancel the visa 
of a non-citizen who does not pass the character test. 

16. Ministerial Directions can require a decision-maker exercising powers under section 501 
(including a delegate of the Minister and the AAT) to take into account certain factors when 
exercising their discretion and generally to give more weight to certain considerations or less 
weight to other considerations. They cannot, however, direct a decision-maker to make 
a particular decision. 

17. Once a new Ministerial Direction comes into effect, the previous Ministerial Direction ceases, 
and all character decisions made from that date will be under the new Ministerial Direction. 
Cases that were being considered under the previous Direction would then need to be 
considered under the new Ministerial Direction. 

s. 33(a)(iii)
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Consultation – internal/external 
18. Status Resolution and Visa Cancellation Division, Immigration Programs Division, ABF North 

and Detention Division, AGS Special Counsel and Legal Group were consulted on the draft 
MD 99 and this submission. 

Consultation – Secretary 

19. The Secretary was not consulted on the approach in the submission. 

Client service implications 
20. To implement MD 99, the Department will need to review the current caseload of over 5,000 

cases to identify affected cases. The Department anticipates around 2,800 cases will need to 
be renotified.  

21. There will be a significant reduction in the number of cancellation, refusal or revocation 
decisions finalised in the first few months of the commencement of the MD 99. This will 
impact cases currently under consideration as impacted non-citizens would need to be issued  
a new notice of intention to consider visa cancellation or refusal or a natural justice letter  
(in revocation cases) with the 28 day natural justice period before a decision can be made and 
giving them an opportunity to comment, having regard to the new Ministerial Direction.  
A copy of the new Ministerial Direction will be provided to these individuals.   

22. Any undecided cases with your office awaiting decision will need to be recalled and amended 
to reflect the new Ministerial Direction. In addition, any urgent decisions that have to be made 
within the 28 days after the Ministerial Direction comes into effect, would need to be referred 
to you under your personal power to refuse or cancel without natural justice (section 501(3)).  

23. In light of the above the implementation of any new Ministerial Direction on character-related 
visa decision-making will extend the period of time impacted non-citizens are detained while 
awaiting a revocation or merits review outcome.  

24. The Department has provided you a draft of MD 99 (Attachment A). If you agree to the 
contents of the Ministerial Direction, the Department will provide you a finalised copy with an 
agreed commencement date. This will ensure that regardless of when the Ministerial Direction 
is signed, the Department can provide the AAT the necessary lead times (minimum of 4 weeks 
and preferably at least 6 weeks) to enable management of the caseload on hand and to ensure 
procedural fairness is afforded to impacted applicants, where identified. 

25. Once MD 99 has been signed and announced, the AAT will request a copy of the Ministerial 
Direction so the AAT can consider how to organise and prioritise hearings where the 84th day 
(the day by which the AAT must hand down its review decision) will be either shortly before or 
after the commencement of the new Ministerial Direction. 

26. In line with section 499 of the Act, MD 99 will be tabled before each House of Parliament 
within 15 sitting days after its commencement.  

27.  agreed to the Announcement of Institutional Reform to 
Australia’s system of Administrative Review  

. This package of reforms includes measures to reduce the backlog of matters 
before the AAT. The Department will continue to engage closely with AGD to ensure alignment 
and cohesion between the institutional reform and the Government’s migration priorities. 

s. 34(3)

s. 34(2)

s. 34(2)
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Risks and Sensitivities 

28. Any amendments to character settings generally attract scrutiny from the international 
community, advocacy groups and human rights bodies. Given the undertakings made by 
Prime Minister Albanese at the Australia – New Zealand Leaders’ Meeting in July 2022,  
the New Zealand Government and media will be especially vigilant regarding any changes to 
the character framework and policy settings, as New Zealand citizens are among the largest 
expatriate population and constitute around a third of all temporary entrants into Australia.  

29. To facilitate open dialogue with New Zealand, the Department is preparing ‘Whole of 
Government’ talking points to address how the new primary consideration will require 
decision-makers to give stronger consideration to the strength, nature and duration of all 
non- citizens’ ties to, and residence in, Australia in character related visa decision making.  

30.

Financial/systems/legislation/deregulation/media implications 

31. Amendments to visa cancellation legislation or policy settings are likely to receive significant 
media attention. The Department will work with your office to prepare communications 
(including talking points and web content updates) to support issuance of the new 
Ministerial Direction. 

  

s. 33(a)(iii)
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Attachments  

Attachment A MD 99 – amendments tracked for ease of reference 

Attachment B 

 
Attachment C 

MS22-001434 – New Ministerial Direction 99 on character-related visa 
decision-making – Minister signed 

MB22-001127 – Background Brief on Ministerial Direction 99  
(Desktop exercise outcomes) 

Attachment D MS22-001638 – Follow up on roundtable discussion with community 
advocates on Ministerial Direction – Minister signed 

 
Authorising Officer 

Cleared by: 

Tara Cavanagh 
First Assistant Secretary 
Immigration Integrity, Assurance and Policy Division 

Date: 22 December 2022 
 

 

Contact Officer: David Gavin, Assistant Secretary, Compliance & Community Protection Policy Branch,  
Ph:   

CC:  Minister for Home Affairs, Minister for Cyber Security 
Secretary 
Associate Secretary, Immigration Group 
Commissioner, ABF 
Deputy Secretaries 
Deputy Commissioners, ABF 
Special Counsel 
General Counsel 
First Assistant Secretary Legal Division 
First Assistant Secretary, Status Resolution and Visa Cancellation Division 
First Assistant Secretary, International Division  
Assistant Secretary, Americas, Europe, Middle-East, Africa and Pacific Branch 
Assistant Secretary Character & Cancellation Branch 
Assistant Secretary Migration & Citizenship Law Branch 
Assistant Secretary Legislation Branch 
Assistant Secretary Legal Strategy and Services 

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)































































PROTECTED: Cabinet 
Background Brief 

For information 

PDMS Number: MB22-001127  

PROTECTED: Cabinet 

To: Minister for Immigration, Citizenship and Multicultural Affairs 

Subject: Briefing on Ministerial Direction 99 

Purpose 

This brief has been prepared for you to personally brief Minister O’Neil on these matters ahead of 
the  

.   

Background 

1. On 17 August 2022, you noted the draft Ministerial Direction 99 (Attachment A) that makes
long-term residence in Australia a primary consideration in character-related visa decision-
making (MS22-001434, Attachment B refers). You also agreed that the Department of Home
Affairs (the Department) test the draft Direction through a desktop exercise involving a sample
of cases.

• The Department is continuing to refine the draft Ministerial Direction 99 in consultation
with your office and the Department’s legal division.  For example, small changes to the
‘principles’ section of the new direction are currently being drafted to reflect the
Government’s intent.

2. Ministerial Direction 99 will mean that in character-related visa refusal, discretionary visa
cancellation and revocation of mandatory visa cancellation decision-making, decision-makers
would need to weigh in the non-citizen’s favour, the length of ordinary residency in the
Australian community, particularly in instances where the non-citizen spent their formative
years in Australia.

3. Decision-makers would also need to consider the impact that the decision would have on
dependent children who are Australian citizens, permanent residents or who have an indefinite
right to remain in Australia.

4. These considerations would need to be balanced against other considerations including the
seriousness of the conduct, recidivism and expectations of the Australian community.

5. A final version of the Direction will be provided for your signature following 
, with a proposed

commencement date of 1 December 2022.

Document 4
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