Fair Worl

Australinn Government O M B U D S M A N

ENFORCEABLE UNDERTAKING

This undertaking is given by the Australian Broadcasting Corporation and accepted
by the Fair Work Ombudsman pursuant to s 715(2) of the Fair Work Act 2009 in
relation to the contraventions described in this undertaking.















to this Undertaking whose shifts started at 4.30am (Underpaid Breakfast
Shift Producers). The ABC informed the FWO that:

(0

(i)

(iii)

(iv)

it appeared that from about May 2018 the ABC incorrectly copied the
shift times of another employee (who commenced work at 5.15am
each day) into the payroll system for each of the Underpaid Breakfast
Shift Producers, even though each of the Underpaid Breakfast Shift
Producers commenced work at 4.30am each moming;

the finish times of the Underpaid Breakfast Shift Producers were
incorrectly recorded as being 45 minutes later than their actual finish
time;

this meant that from around May 2018 each of the Underpaid
Breakfast Shift Producers were not paid applicable penalty rates for
the time between 4:30am and 5:15am on each day that they worked,;
the ABC would back pay each of the Underpaid Breakfast Shift
Producers for this time, and pay interest at 5.25% per annum, by 30
June 2020.

(Breakfast Shift Producers Underpayments)

(18) Prior to entering into this Undertaking the ABC has:

(a) allocated to each of the Affected Employees classification(s) under the ABC
EAs during the Relevant Period (Classification Rectification);

(b) calculated the quantum of any underpayments which occurred as a result of
contraventions outlined in clauses 19(a), (c) and (d) of this Undertaking,
including any superannuation entitiements payable on those amounts, to
each of the Affected Employees under the ABC EAs during the Relevant
Period (Flat Rate Underpayments),

(d)

where applicable, made the abovementioned calculations of the Flat Rate
Underpayments based on the Affected Employees being allocated to the mid-
point pay point for their classification, or, if an Affected Employee held the
same role at a higher pay point during the Relevant Period or on 18 February
2019, at the higher pay point; and

partially rectified the Flat Rate Underpayments by making the following
payments to the majority of the Affected Employees:

0
(if)

(if)

the amount listed in Column B of Schedule 1 to the employee, in
respect of the amount of the Flat Rate Underpayment;

the amount listed in Columns C and D of Schedule 1 to the employee’s
chosen superannuation fund, in respect of any superannuation
payments which may be required by law; and

the amount listed in Column E of Schedule 1 to the employee, in
respect of interest on the amount referred to in (i) above, calculated
using an interest rate of 5.25%.































































No Inconsistent Statements

(117)The ABC must not, and must use its best endeavours to ensure that its officers,
employees or agents do not, make any statement or otherwise imply, either orally
or in writing, anything that is inconsistent with admissions oracknowledgements
contained in this Undertaking.

ACKNOWLEDGEMENTS
(118)The ABC acknowledges that:
(a) the FWQ may;

() make this Undertaking (and any of the Attachments and Schedules
hereto) available for public inspection, including by posting it on the
FWQ internet site at www.fairwork.cov.au;

(i) release acopy of this Undertaking (and any of the Attachments hereto)
pursuant to any relevant request under the Freedom of Information Ac
1982 (Cth); :

(i) issue a media release in relation to this Undertaking;

(iv) from time to time, publicly refer to the Undertaking (and any of the
Attachments hereto) and its terms; and

(v) rely upon the admissions made by the ABC set out in clause 19,
above, in respect of decisions taken regarding enforcement action in
the event that the ABC is found to have failed to comply with its
workplace relations obligations in the future, including but not limited
to any failure by the ABC to comply with its obligations under this
Undertaking;

(b) consistent with the Note to section 715(4) of the FW Act, this Undertaking in no
way deragates from the rights and remedies available to anyother person
arising from the conduct set out herein;

(c) consistent with section 715(3) of the FW Act, the ABC may withdraw from or
vary this Undertaking at any time, but only with the consent of the FWQ; and

(d) if the ABC contravenes any of the terms of this Undertaking:

(iy the FWO may apply to any of the Courts set out in section 715(8) of
the FW Act, for orders under section 715(7) of the FW Act;
(i) this Undertaking may be provided to the Court as evidence of the

admissions made by the ABC in clauses 19 above, and also in resnect



Executed as an Undertaking

EXECUTED by the ABC in accordance with the Ausiralian Broadcasting

ACCEPTED by the FAIR WORK OMBUDSMAN pursuant to section 715(2) of the
Fair Work Act 2009 on:







The ABC expresses its sincere regret and apologises to you for failing to comply with
our lawful obligations.

Should you have any questions, please contact peopleandculture@abc.net.au.

Yours sincerely



Attachment B -~ Website and Social Media Notice
<Date>

A recent investigation conducted by the Office of the Fair Work Ombudsman (FWO)
determined that the Australian Broadcasting Corporation (ABC) had contravened the
Fair Work Act 2009 by contravening the ABC Enterprise Agreement 2016-2019, ABC
Enterprise Agreement 2013-2016 and the ABC Enterprise Agreement 2010 (the ABC
EAs) by underpaying casual staff,

The underpayments as a result of the ABC's practice of paying casual employees flat
rates of pay designed to offset penalty rates and overtime provided for by the ABC
EAs. However, some flat pay rates were insufficient and resulted in some casual
employees being paid less than they were entitled to.

The ABC sincerely apologises for non-compliance with Commonwealth Workplace
relations laws.

The ABC is taking steps to remedy the contraventions, including rectification of the
underpayment to the affected staff which has already taken place.

The ABC has formally admitted to the FWO that the ABC did not comply with its
obligations under Commonwealth workplace laws and has entered into an
Enforceable Undertaking with the FWO, a copy of which will be available from the
FWQ website at www.fairwork.qov.au. As part of the Enforceable Undertaking, we
have committed to a number of measures to ensure future compliance with
Commonwealth workplace relations laws, including:

« Provisioning an independent audit to identify past and current impacted
staff, with the audit methodology subject to independentreview;

» Ongoing monthly engagement with the FWO regarding the progress of
the audit;

» Rectification of all underpayments. to past and current employees, and
the provision of reimbursement of costs associated with seeking
independent financial advice for employees owed $15,000 and above;

» Implementation of an electronic record keeping system to accurately
record rosters and actual time worked for all staff:

« Ensuring that all future offers of employment will include an anticipated
classification level, schedule, band, pay point, and an hourly rate or
salary range, as applicable;

 Provision of training to responsible individuals regarding the rights and
responsibilities of employers under relevant Commonwealth workplace
laws and instruments; and

= Provisioning annual audits conducted by an independent expert to
confirm ongoing compliance with Commonwealth workplace laws.

If you worked for the ABC and have queries or questions relating to your employment

-please-contact peopleandculture@abc.net.au.
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1728
1729
730
1731
1732
1733

1735
1738
1137
1738
1739
1740
1741
1742
1743
1744
1745
1746
1747
17

1749

1751
1152
17

1754
1758
1766
1757
1758
1759
1760
1761
1762
1763
1764
1788
1766
1767

1769

71
1772

1774
1775

S644.30 S1.20 |S0.00 {5}11%
$10,553.17 5490.50 |S34.84 $820.08
§19.76 .00 0.00 5168
59.853.33 $366.08 | 32 $254.08
SI42 85 53432 $2.62 520.86
5458 41 52574 | 22 $40.53
$6,497.67 5121811 | ]sazsa $483.40
$4,187,40 18655.45 | 1841.77 $267.41
5502.14 7.70 __|s3.87 $4Z.16
§1,117.45 150.52 $11.57 $66.34
9192111 $2835.86 52037 5132.25
£869.95 185615 54.95 $56.81
$12,224,91 [S1.125.% 567.24 $851.81
$931.45 18143.45 1511.80 ST7.26
$4,512.18 5214.27 511.03 £$163.76
$7,047.09 Fx,ooa,m |561.54 $446,05
$856.99 —[S38796 |S31.54 S65.51
§10,601.50 15015.00 |558.97 $863.09
§15.159.12 |s1,420.%2 |se6.86 $840.60
§14.73 0,00 5000 51.19
$2.037.56 S0.60 180,00 $173.82
$2,800.65 s202.37 | $14.08 $201.43
$638.61 1s5119 [ $3,98 $45,86
$70.30 tsms : $3.95 $6.43
S4,786.75 469,77 | 53692 $370.36
$€,401.05 811.82 | 550,22 3590.85
$7,491.60 S704.13 | 54201 $452.15
7,201.35 518595 | $1267 361,99
$1,583.47 305.22 |923.98 3110.35
$5,065.00 S505,1 153001 18370.16
818,12 S58.72 5441 547,00
§005.60 S1D251 £6.01 50254
$2 .88 $2.84 50.21 $2.24
5.12 520241 1$1224 $28.27
§4,601.10 1566280 154129 (525640
$6,837.01 $1,103.69 iS67.11 $423.90
$1,866.01 $421.90 152574 §120.72
$u31.65 561.04 {53,683 $24.91
.16 §3.412.253 1815222 $6.35
3¢ 55 153,26 48
$3,702.26 867,23 1§31,04 Fs?ouv
$1,412.64 513423 |$8.00 $88.08
72 EUW 150.60 S7.04
$180.67 51007 [S0.64 229
S26.€7 51358 50.64 $Ta.45
153,80 $17.37 50,61 $10,92
S35 .68 57318 $5.42 §72.10
§1,2B6.07 550,68 $10.01 SE4.57
3. }3’5 1.72 5243 $25.58
5228762 5226 82 51528 162.33
54,31 $221,13 $16.15 533.17
$55.35 $0,00 $0. 84,04
$2.784.73 $377.15 52087 164.04
10,378,965 $1,552.42 57568 $604 .40
52,851.80 $311.27 gi e $7.35
$4,106.93 5744.02 548 49 $266.13
§1,504.29 $142.93 $8.11 $68.57
81,336458 $183.73 $12.18 $83.05
S407.07 57 154.74 S21.92
$182.12 2958 |52.04 $13.28
$1.109.55 181.83 169.50 £63.87
$158,64 55032 IS_§.27 $10.47
Sa74.41 57710 155.24 $25.43
§77.88 348.95 183,48 $6.63
$99.14 56170 [54.26 68
§71.12 55663 134,56 537,68
$808.% $78.70 $4.36 .-'-6;)475
$1.98240 [5241.82 $1553 $120.
§474275 $450.56 $2367 258,02
$5,002.46 $7031.968 S3g 41 S340.07
$775.79 514,56 50.97 550.94
§2212.32 54735 S2.69 S1e7.12
§553m 513 01 |SD 85 S37.71
$5075.61 5665.33 1$36.50 S375.74
S475.97 51.02 150.05 §42.97
$1.211.35 8115.07 1S6.80 $73.99
S307.81 52450 __/$1.60 $10.80
$2.125.33 5318.04 151881 5126.36
174154 535625 152106
5734, 3 |548.35 152.96 547.83
S102.91 59,78 |s0.60 5586
S558.50 Isss‘us 52.92 5491.61
$4.857.41 5361,69 152057 $269.7%
5102425 56242 __183.78 S50.49
S504.07 525.08 $0.80 $28.97
$55.23 541,61 Isua 5380
$180.22 538.56 52.63 $11.90
$1,33374 lssa.ra 1S3.24 §75.10
$52.65 |552,50 15341 $3.42







1866
1667
1868
1869

1871
1872

1874
1875
87
1877
1878

187
1880
1881

1883
1884

1888
1887

1889
1890

1892
1893

1895
1655
1897
1898
10!
1800
1901

1903
1904

832043 [$3.56 $1.10 |8102.28
$8.21 1$0.00 $0.00 S1.78
1.27 1$114.92 52140 $86,13
$672.15 |$27.52 $7.98 $104.29
$37.24 1S0.c0 $0.00 |s11.34
255,87 |$1.49 50.00 $17.01
826723 $65.42 $19.92 ]gms
525045 51,1423 §334.00 $76.90
$4,074.77 $459.97 $110.35 l_nms.?o
$17740 $0.00 $0.00 $44.34
$60.84 $0.00 §0.00 $16.42
$83.99 50.00 50.00 $12.86
§53.42 $0.00 50.00 $13.72
S253.53 S64.47 $16.32 $63.43
§04.82 $101.56 516.22 45.41
531,89 $5243 31185 $7.21
$140.31 50,00 50,00 530,53
$9.91 $0.03_ $0.01 1s2.20
$247 59 $50.23 $7.61 $37.30
S8 528,19 55.40 5545
$9.75 $0.20 $0.04 $0.25
$2,469.50 $374.14 57088 $467.42
$381.63 $25.93 $15.86 $63.51
8.7 50.00 $0.00 72
5109.09 $47.60 $7.40 §16.97
51,034.47 351.59 $0.00 5229.19
§42408 76 $3.45 E«As
$3.52 84734 $7.65 $1.54
$230,24 [53558 59,97 525.80
$120.53 $108.50 $14.47 $17.28
874.45 $0.00 $0.00 .88
561.81 $83.44 $10.29 §7.62
$52.18 521491 $24.77 $7.17
511.62 §1.79 §0.20 51.29
§51,02 $0.00 T4.04
$117.52 50,98 $13.00
1853475 S0.82 S6.85
§111.07 $0.00 S8 56
247,12 51.81 $19.04
5162.39 50.00 $0.00 511,85
$70.01 I;?Js $3,78 55.11
$107.66 50.00 $0.00 $7.21
S135,62 545208 §27.63 157.96
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 Fair Work Act 2009
Section 715 Enforceable Undertaking — Variation

1.  On 17 June 2020, the Falr Work Ombudsman (FWO) accepted an enforceable
undertaking (Undesizking) from the Australian Broadcasting Corporation (ABN: 52 420
278 345) (ABC).

2. This variation to Undertaking (Variation) is made by the ABC, and Is accepted by the
FWO, pursuant to section 715(3) of the Fair Work Act 2009 (Cth) (the Act).

3. As part of the Undertaking, the ABC relevantly committed to

3.1. having three annual Independent Audits conducted in relation to its compllance
with the Act and relevant Industrial Instruments with audit reports dus to the FWO
on 13 November 2020, 12 November 2021 and 11 November 2022 (if the FNO
determines a third audit Is required)

3.2. Implementing an electronic record keeping system by 17 June 2022

4. The ABC has advised the FWO that a pilot of the electronic record keeping system was
completed by June 2021 and that Implementation will be completed by 17 June 2022.

5. Inlight of the Impending full Implementation of the electronic record keeping system, the
ABC has requested, and the FWO consents, to varlations of the listed clauses of the
Undertaking in the terms set out below:

5.1. Clause 3(a): replace 'three years from the Commencement Date’ with ‘16 August
2023

52. Clause 87: replace ‘30 September 2021' with ‘30 June 2022’

5.3. Clause 86: replace ‘1 June 2020 to 1 June 2021° with '1 March 2021 to 1 March
2022

54. Clause 89: replace 1 July 2021 to 31 July 2021’ with *1 April 2022 to 30 April 2022’
55. Clause 90: replace ‘1 September 2021° with ‘1 June 2022’

§6. Clause 81: replace ‘12 November 2021’ with 12 August 2022’

5.7. Clause 93: replace ‘30 September 2022' with ‘30 June 2023’

5.8. Clause 84: replace 1 June 2021 to 1 June 2022' with ‘1 March 2022 to 1 March
2023

6.9. Clausa 95: replace "1 August to 31 August 2022" with ‘1 May 2023 to 30 May 2023
5.10. Clause 96: replace *1 September 2022’ with ‘1 June 2023’
5.11. Clause 87: replacs 11 November 2022' with ‘11 August 2023
5.12. Clause 98: replace ‘15 September 2022' with 15 June 2023’
6. All other terms of the Undertaking remain unchanged.



7. ABC agrees and acknowledges that a copy of this Variation may be made avallable for
public inspection by the FWO, including by posting a copy to the FWO’s website at

s

EXECUTED by the Australlan Broadcasting Corporation (ABN: 52 429 278°'345) In
accordance with the Australian Broadcasting Corporation Act 1883

ACCEPTED by the FAIR WORK OMBUDSMAN pursuant to section 715(2) of
the Falr Work Act 2009 on:

| - M Movamber 2219 |
Mark Scully, Deputy Fair Work (Date)

Ombudsman — Compliance and

Enforcement

Delegate for the FAIR WORK
OMBUDSMAN

In the presence of:

Clrevy| Tawm

(Name of Witness)

(Signature of witness)
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