Procedure Committee
First report of 2020

The Procedure Committee reports on two matters: the adoption on a permanent basis
of temporary orders streamlining aspects of Senate business; and the development of
rules for remote participation in Senate proceedings.

Routine of business

1.1 On 3 December 2019, the Senate adopted a range of temporary orders
intended to streamline aspects of Senate business, as recommended by the committee
in its third report of 2019." In accordance with the undertaking given in that report, the
committee has reviewed the operation of those orders and recommends that they be
adopted on a permanent basis.

Remote participation in Senate proceedings

1.2 On 7 August 2020, at the request of the Manager of Opposition Business
(Senator Gallagher), the President referred to the Procedure Committee the
development of rules to allow senators to participate in Senate proceedings by video
link.> The committee met by teleconference to consider the matter.

1.3 The authority for the Senate to adopt such rules is found in section 50 of the
Constitution, which empowers each House to make “rules and orders with respect to
... the order and conduct of its business and proceedings...”. The nature and extent of
these rules is limited only by the Constitution. Of particular importance are
Constitutional provisions:

. requiring “the presence” of a quorum “to constitute a meeting of the Senate
for the exercise of its powers” (s. 22); and

«  providing that every senator is entitled to vote on every question (s. 23).

1.4 The Constitution also contains the apparent requirement that the Parliament
meet at the seat of Government (s. 125).

1.5 Options for a meeting of the Senate involving remote participation include:

. a meeting with a quorum physically present and remote participation
facilitated;

1 Senate Standing Committee on Procedure, Third report of 2019, December 2019.

2 The correspondence is included in Appendix A.
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. a meeting with a small number of senators present (to constitute a meeting
at the “seat of government”) and remote senators counted for the purposes
of a quorum.

1.6 The first option is the focus of the proposal that has been referred to the
committee. It has been demonstrated as a proof of concept in each chamber. The
possibility of the second option being required in other circumstances should not be
discounted, but is not further discussed here.

The proposal

1.7 The proposal from Senator Gallagher asks the committee to consider whether
“limited accommodation can be made for Senators unable to attend Parliament
physically, to make a remote contribution to debate.” More specifically, “the
Opposition proposes that Senators may, via videopresence in the chamber:

. seek the call;
. receive the call; and
. address the Senate.”

1.8 Finally, the letter notes that, “Under these proposals, there would be no
change to the requirement for a physical presence to make quorum, nor the existing
voting process in the Chamber.”

1.9 In considering the proposal, the committee agreed that the circumstances of
the pandemic warrant a significant evolution of existing rules, to enable senators who
are effectively prevented from attending to have their voices heard in the Senate.
However, the committee considered that the rules for remote participation of senators
should be developed on the basis of an overarching principle that the proceedings of
the Senate are to be managed in the Senate itself. This reflects a view about the
primacy of attendance in the Parliament as the key means for senators to engage in
and determine its work. The one exception to this principle recommended by the
committee is that senators participating remotely should be able to move amendments
and requests for amendments in committee of the whole, to ensure that all parties
represented in the Senate can have their legislative proposals considered and
determined.

1.10  Senator Siewert noted the reservations of the Australian Greens in relation to
remote participants not having access to the full range of proceedings under the
standing orders.

1.11 ~ The committee views the likely adoption of the proposed rules for the next
sitting fortnight as a trial of the rules, and will review them as circumstances require.
The next section of the report outlines the development of proposed rules for remote
participation.

Remote participation in proceedings

1.12  The committee considers that it is open to the Senate to authorise senators to
participate in Senate proceedings by audio or video link, on the same principles that
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support remote participation in proceedings of parliamentary committees. Senators
and witnesses have routinely participated in committee proceedings by teleconference
and videoconference since the Senate expressly authorised its committees to meet by
“electronic communication” in 1997. Even before that time the view was taken that
parliamentary privilege would adhere to contributions made by remote participants in
committee meetings, provided a quorum was assembled in one place. The element
added in 1997 was to authorise committees to meet with a dispersed quorum, provided
participants could communicate contemporaneously.’

1.13  If remote participation in Senate proceedings is authorised, there is no need to
make specific provision for parliamentary privilege, as the protections adhering under
privilege turn on the definition of “proceedings in parliament” in s. 16 of the
Parliamentary Privilege Act 1987, being:

...all words spoken and acts done in the course of, or for purposes of or
incidental to, the transacting of the business of a House or of a committee. ..

1.14  While decisions about the application and interpretation of parliamentary
privilege in this sense is a matter for the courts, it is clear that contributions made by
remote participants will meet that definition.

1.15 To facilitate contributions by video link, rules will be required to
accommodate senators who are participating remotely seeking and receiving the call
to speak (cf. s.0. 186). Standing orders have effectively been varied by leave over
recent months, to allow senators to seek the call and speak from seats that are not their
own, and to speak from the lecterns positioned at either side of the chamber.

1.16  The proposal before the committee is that remote participants may not count
toward the quorum. The standing orders about forming a quorum turn on senators
being “present”. To avoid doubt about what is intended, the committee considers it
sensible to specify that this is being taken to mean “present in the chamber”. The rules
should also specify that remote participants may not raise points of order or draw
attention to the lack of a quorum.

1.17  In line with the committee's position that proceedings should be managed
from the Senate, the committee recommends that the rules specify that senators
participating remotely:
. may not move motions or amendments, other than amendments and
requests for amendments to legislation in committee of the whole;

. may not propose or be counted in support of a proposal to discuss an MPI
or urgency motion (although they make speak in those discussions and
debates).

1.18  The committee notes that senators present in the Senate chamber may move
motions on behalf of senators who are absent, or who are participating remotely. For

3 Odgers' Australian Senate Practice, 14th ed., pp. 529 — 30. Senate Standing Committee on
Procedure, Second report of 1995, pp. 2 — 4.
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the purposes of the temporary orders on formal motions, those motions will be
allocated to the senator on whose behalf they are moved.

1.19  To avoid doubt on other matters, the committee recommends that the rules
specify that:

o the standing orders and other orders of the Senate, including the standing
orders relating to the conduct of senators and rules of debate otherwise
apply (to the extent they are capable of applying) in relation to senators
participating in proceedings remotely; and

. the contributions of remote participants form part of Senate proceedings
and are to be incorporated in the Hansard record.

1.20  There are several standing orders about ‘“delivering” notices (so 76),
“lodging” petitions (so 69), “presenting” documents (so 62, 63) or having them “laid
on the table” (so 164) etc, all of which could be interpreted as including delivery etc.
of a digital copy. However, the committee considers that it would be preferable to
specify that delivery of a digital copy to the President or the Clerk suffices for each of
those (and similar) purposes.

Voting

1.21  The proposal before the committee is that senators must attend the Senate to
call for and vote in divisions. The committee agrees that the rules should be developed
on this basis. The standing orders do not need to be varied to enable this to happen, as
they require the presence of senators in the chamber to vote. Similarly, the standing
orders require a senator to be present in the chamber to call (or support the call) for a
division.

1.22  The committee makes the following observations about voting in these
circumstances:

There is nothing to prevent the positions of senators participating remotely
being taken into account when questions are determined on the voices,
although there may be logistical challenges in doing so.

Remote participants will often be paired. Pairing is an unofficial practice
coordinated by the whips, and not a matter dealt with in the standing orders.

The committee reminds senators of the option used recently of senators and
parties recording their votes by declaring their position in lieu of calling a
division, which could also accommodate remote participants having their
positions recorded.

1.23  Although s. 23 of the Constitution provides for each senator to have a vote on
any question, the exercise of this right has always required the presence of the senator
in the chamber. The committee considers that it may be open to the Senate (in other
circumstances) to determine that senators participating remotely should have their
votes recorded in a division. Again, however, these measures are not the focus of the
current proposal.



Recommendation and rules

1.24

The Procedure Committee recommends the following rules for the remote

participation of senators in Senate proceedings, which may be adopted by the Senate
as required. The rules have been developed and considered in the context of the
COVID-19 pandemic. While their adoption is a matter for the Senate, the committee
notes that they are intended to provide a means for senators to participate in Senate
proceedings while they are prevented from physically attending the Senate because of
travel restrictions, quarantine requirements or personal health advice.

Rules for the remote participation of senators in Senate proceedings

While these rules are in effect:

(1)

2)

3)

(4)

)

A senator may seek and receive the call to speak by video or audio link by
addressing the President. Wherever practicable, this should be in accordance
with a list of speakers provided through the whips.

Senators participating remotely:

(a) may not move motions or amendments, other than amendments and
requests to legislation in committee of the whole; and

(b) may not propose or be counted in support of a proposal to discuss
an MPI or urgency motion.

Senators may not be counted in the formation of a quorum, may not draw
attention to the lack of a quorum, may not raise points of order, and may not
call for or participate in a division unless they are physically present in the
Senate chamber.

To avoid doubt:

(a) the standing orders and other orders of the Senate, including the
standing orders relating to the conduct of senators and rules of
debate, otherwise apply to senators participating remotely, to the
extent they are capable of applying; and

(b) the contributions of remote participants form part of Senate
proceedings and are to be incorporated in the Hansard record.

Standing orders that require or rely on the provision of documents to the
President or the Clerk, as the case may be, or the presentation of documents
to the Senate, will be satisfied by the provision or presentation of a digital
copy of the document. A document provided in digital format will not be
taken to be received unless its receipt is acknowledged by or on behalf of the
President or the Clerk.

Senator Sue Lines

Chair
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