




















 

THE HON STEPHEN JONES MP
ASSISTANT TREASURER AND MINISTER FOR FINANCIAL SERVICES

Parliament House Canberra ACT 2600 Australia
Telephone: (02) 6277 7230 

Ref:  MS22-002451 

Senator Dean Smith
Chair
Senate Scrutiny of Bills Committee   
Suite 1.111
Parliament House 
CANBERRA  ACT  2600

 

Dear Senator

I am writing in relation the Senate Standing Committee for the Scrutiny of Bill’s comments in Scrutiny 
Digest 6 of 2022. 

I have attached a detailed response to the Committee’s enquiries about the Treasury Laws Amendment (2022 
Measures No. 3) Bill 2022.

I trust that the information attached provides further context about the drafting of the bill and assists with the 
Committee’s deliberations.

Yours sincerely

The Hon Stephen Jones MP

Enc
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ATTACHMENT A

In your letter, you sought my advice as to:

 whether additional information could be added to the explanatory memorandum of Schedule 5 to the 
Treasury Laws Amendment (2022 Measures No. 3) Bill (the bill) to provide the key information 
provided in my response of 19 October 2022, namely:

o to explain why certain matters are left to regulations to specify; and 
o to clarify that determinations and revocations of faith-based status by APRA are not 

legislative instruments;
 where in the bill or other legislation it is stated that APRA has limited discretion to refuse to 

determine a product is faith-based; 
 whether the bill can be amended to explicitly state this limitation; and
 whether the bill can be amended to provide that decisions made under proposed subsections 60N(1) 

and 60L(4) be subject to merits review.

For the reasons outlined below, I consider the current drafting of the explanatory memorandum and the bill 
to be appropriate.

Addendum to the explanatory memorandum 
Further explanatory material for the use of delegated legislation
The explanatory memorandum does not explicitly state the information provided in my earlier response to 
the Committee. However, I do not propose to amend the explanatory memorandum, as I consider that when 
read in conjunction with the explanatory memorandum to the bill that introduced the annual performance 
test, it adequately explains the use of delegated legislation for the performance test framework.

The explanatory memorandum explains that the bill introduces a supplementary test that operates within the 
framework of the existing annual performance test. The explanatory memorandum for the Treasury Laws 
Amendment (Your Future Your Super) Bill 2021 (the YFYS Bill), which introduced the performance test, 
explains that the regulation-making power provides discretion to deal with the technical matters for the 
performance test so that the test can apply in a range of situations. 

The reasons for the use of delegated legislation for the supplementary test are in the explanatory 
memorandum for the YFYS Bill. The explanatory memorandum for the current bill focuses on explaining 
how the supplementary test interacts with the original test. This is the key information for stakeholders most 
affected by the amendments – superannuation trustees and members. 

Further explanatory material to clarify that subsections 60L(4) and 60N(1) are non-legislative in nature
The explanatory memorandum explains that Schedule 5 introduces a supplementary test which a specific 
product can access if it meets certain requirements. The explanatory memorandum further details that APRA 
determines the faith-based status of a product based on an application by that product’s trustee, and that 
having that status will then determine whether that specific product has access to a supplementary test. I am 
satisfied that it is sufficiently clear that subsections 60L(4) and 60N(1) are non-legislative in nature, as they 
set out the application of the scheme to a specific product. I do not propose to amend the explanatory 
memorandum to incorporate further guidance regarding these matters. 

Limited discretion – determination of faith-based status
The bill does not explicitly state that APRA may only refuse to determine that a product is a faith-based 
product where APRA reasonably considers that information in the application is false. In practice, this is 
generally the only circumstance where APRA will refuse to make such a determination, but I do not propose 
to amend the bill to explicitly provide this limitation.

I am mindful that such an amendment would introduce a special case to a relatively new regime. Integrity 
issues may arise separate to concerns around false information, and APRA should be able to respond to these 
as appropriate.
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It is therefore appropriate that the legislation not explicitly prescribe circumstances in which APRA may 
decline to make a determination.

Limited discretion – revocation of faith-based status
Proposed subsection 60N(1) provides that APRA may revoke a determination if it reasonably considers that 
the product does not invest according to faith-based principles, the investment strategy has not been 
disclosed to beneficiaries or in marketing materials, or the trustees have not complied with section 60R. 

Proposed paragraph 60L(2)(b) provides that, in an application for faith-based status, trustees must declare the 
product has a faith-based investment strategy with disclosure to beneficiaries and in marketing materials. 
Proposed section 60R requires trustees to provide APRA with any new information, which relates to the 
extent to which any of those declarations remain true. 

Therefore, proposed subsection 60N(1) of bill operates such that APRA may only revoke a determination 
due to declarations being or becoming untrue, or trustees not providing APRA with updated information.

Decisions are of a procedural nature
The limited discretion means that a decision under proposed subsections 60N(1) or 60L(4) is not automatic. 
However, it is still appropriate to exclude such decisions from merits review because these decisions are of a 
procedural nature and allowing merits review could frustrate APRA’s ability to make the substantive 
decision of whether a product has passed the performance test under the Act.

APRA’s decision to determine that a product is a faith-based product, or to revoke such a determination, is a 
procedural step taken before determining whether the product has passed or failed the performance test. This 
is the substantive determination from which consequences flow.

APRA must make the original determination (of whether a product has passed the original performance test) 
by 31 August each year. The deadline for the supplementary performance test will also be 31 August, as it is 
important that the timing for these determinations coincide so all consequences occur at the same time.

Under proposed subsection 60L(4), APRA must determine a product to be a faith-based product by 31 March 
of a financial year, and under subsection 60N(3) it may revoke such a determination up until 31 August of 
the following financial year. If merits review were available and initiated regarding one of these decisions, it 
is unlikely that resolution would occur before the 31 August performance test deadline. With merits review 
ongoing, if a product failed the original performance test, APRA would not know whether to assess it against 
the supplementary performance test. Without a result for the annual performance test, trustees will not be 
able to meet the requirements of their annual outcomes assessment.

Taking into account the limitations on APRA’s discretion when making decisions under proposed 
subsections 60N(1) and 60L(4), as well as the need to avoid frustrating APRA’s ability to make the 
substantive decision of whether a product has passed the performance test under the Act, I do not consider it 
appropriate for merits review to apply to decisions under proposed subsections 60N(1) and 60L(4). I 
therefore do not propose to amend the bill in this regard.
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