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Introduction

4.1 The fairness or otherwise of right of entry provisions may be a matter of the terms of those provisions – whether they adequately balance competing interests and whether they are consistent with generally acceptable principles. Where the principles set out in Chapter 1 are observed, then, as a matter of form, a provision is likely to be as fair as the various competing interests will allow it to be. Fairness in this sense is canvassed in Chapters 1 and 3 of this Report.

4.2 However, fairness is more often a matter of how entry provisions are exercised. A provision may be fair in its terms, but administered in an unfair manner. Or a provision may be ‘unfair’ in its terms, but administered by the relevant agency in a way that renders it ‘fair’. This Chapter looks at fairness in this sense.

4.3 Speaking generally of the exercise of investigative powers, one commentator has observed:

[I]t is probably fair comment that, in the past, the enormously wide powers conferred upon agencies have been, on the whole, exercised in a reasonable manner having particular regard to the purpose for which they were conferred. There have been occasions when the powers have been exercised in an unreasonable manner and even rare occasions when the powers have been exercised in a reprehensible manner. However, to date, these occasions have been deviations from the norm, rather than a clear change of direction by agencies at large. Notwithstanding this, it must be recognised that the past tradition of propriety and reasonableness is no guarantee that this will continue to be the case in the future. In some agencies there are strong indications that the bonds of propriety may fall away at any moment thereby exposing particular members of the public to onerous obligations or morally unjustified breaches of their civil liberties.

4.4 Interestingly, this commentator concludes, that, in a society which operates through a series of checks and balances, “in many cases it is very difficult for someone who has been abused by the improper exercise of information-gathering powers to gain immediate and effective relief and redress”.

4.5 One measure of the fairness of such provisions is the extent to which they are challenged. Referring to the many challenges to search warrants executed as part of investigations into tax fraud and bottom-of the-harbour schemes during the 1980s, Mr Michael Rozenes QC stated that most of these challenges seemed to have been “motivated by a desperate need to find out what the investigator had and knew, rather than any real concern about the way in which [the warrants] had been executed”:

What was being sought was the information that lay behind the warrant to see just how far the investigator had got in the process, what information had been found and how much at risk, if you like, various defendants were. After that, and with the introduction of what was called the three condition warrant, again I now suspect that much of the litigation about warrants is not so much their execution or their width and breadth but rather whether legal professional privilege lies or does not lie with respect to any group of documents.

Fairness as a non-issue

Third parties

4.6 In some circumstances, fairness was declared to be not a major administrative issue. Here, entry powers are exercised not against suspects but on disinterested third parties. For example, the ATO stated that:

[W]e often use our access powers, not because we want to get in there and get the information in dealing with crooks, but because we want to protect the rights of third parties. Often we go to get information from, say, financial institutions and banks so that we can check whether or not the amount of, let us say, interest that has been put in the returns is the right amount. The banks have rights of confidentiality under contract. They need some protection to be able to provide us that information.

4.7 In a similar manner, the AFP stated that some third party holders of information, such as banks, will often request that it use its search warrant power to access information where the institution was concerned about its privacy obligations to clients. In this context, formal entry and search provisions (particularly those providing for a warrant) are seen as protective devices.
 Interestingly, AUSTRAC, which similarly seeks access to information held by third party financial institutions, does not see a need for the ‘protective’ dimension of a warrant obtained from a judicial officer.

Powers recently reviewed

4.8 The entry powers exercisable by some other agencies have recently been reviewed to make them more fair. For example, the ACS told the Committee that its entry powers had been substantially amended in 1995 following the tabling of the Review of the Australian Customs Service.

4.9 Prior to these amendments, the authority Customs had to enter premises to search and seize had been provided by a Writ of Assistance or a Customs Warrant. These were simply issued on application by a Customs officer to a Collector of Customs, with no requirement to apply to a judicial officer. The Act also contained a separate provision to enable entry to premises to search for documentary evidence of offences. Again, a Collector of Customs could, in certain circumstances, authorise the issue of a Customs Warrant, again with no requirement to apply to a judicial officer. However, this provision did not entitle Customs to seize any goods even where they evidenced fraud, nor could it be used to secure evidence of Customs offences from persons other than the “owner” of the goods.
 Neither provision complied with Commonwealth policy.

4.10 The entry powers now exercisable by Customs were based on those available to the AFP under the Crimes Act 1914, which reflected more recent policy on the terms of such provisions, and hence were more ‘fair’. As Customs put it:

There is no doubt that the search warrant provisions of the Customs Act represent a vast improvement in relation to protection of civil liberties compared to the earlier Act. In most respects they reflect current Commonwealth standards that apply which gives some degree of certainty to officers who must use them and in the same way the persons (or their legal representatives) who are subject to them.

4.11 The remainder of this Chapter discusses fairness in administration. The issue of fairness may arise as a result of statutory limitations on the exercise of search and entry powers; it may arise as a result of limitations imposed by the courts; and it may arise as a result of procedures and limitations which agencies have imposed on themselves in an effort to ensure fair administration.

Fairness as a matter of statute

4.12 The occupiers of premises being searched may have specific statutory rights. These rights might be provided by the statute authorising the entry. For example, under section 3H of the Crimes Act 1914 an occupier must be given a copy of the warrant being executed. Under section 3Q an occupier is entitled to a receipt for anything seized under the warrant, and, under section 3N, an occupier who so requests must be given a copy of any document, thing or information seized. Under section 3P an occupier who is present at premises being searched is entitled to observe the search then being conducted.

4.13 In its submission the Australian Customs Service set out the rights and obligations attached to the execution of a search warrant under its legislation, concluding that, in practice, the rights of an occupier were set out in detail in the warrant itself, as were the rights which applied in respect of documents that may be subject to legal professional privilege.

Accountability

4.14 One proposal for ensuring that warrants are properly and fairly exercised is to require the return of the warrant to the court. Such a situation applies in Victoria under subsection 57(10) of the Magistrates Court Act 1989 (Vic).

4.15 To similar effect, section 21 of the Search Warrants Act 1985 (NSW), requires the person to whom a search warrant is issued, within 10 days of the execution or expiry of that warrant, to “furnish a report in writing” to the authorised justice who issued the warrant stating whether or not the warrant was executed, setting out the result of the execution (including a brief description of anything seized and whether or not an occupier’s notice was served) or setting out the reasons why the warrant was not executed. The Committee is not aware of any similar provision in the Crimes Act 1914 (Cth).

4.16 Such “returns” ensure that there is some independent supervision after the execution of a warrant. As put by Mr Rozenes:

It would be nice to have a mechanism where the person who issued the warrant is accountable for the execution of it. At the moment, the issuer of the warrant signs a piece of paper and to all intents and purposes that is the end of it. There is no check … to see if the warrant has been properly executed. If the person whose house is being searched is present and understands the warrant and the warrant is specific enough for that person to be able to make an informed judgment as to what is covered by the warrant, that is fine. But if the person is not there, if it is a covert execution, who supervises what the police take? 

Recommendation

9.
The Committee recommends that the procedure that is applicable in Victoria and in some other jurisdictions be followed where, after execution, a warrant is returned to the court which issued it.

The Ombudsman

4.17 Occupiers may have rights under other Commonwealth legislation. For example, under section 5 of the Ombudsman Act 1976, the Ombudsman is empowered to investigate complaints concerning actions which relate to a matter of administration by a Department or a prescribed authority. The Ombudsman may also commence such investigations of his own motion. He has joint responsibility with the AFP’s Internal Investigations division for the investigation of complaints about the AFP.

4.18 The Ombudsman states that complaints about the exercise of police search powers continue to be a source of concern.
 During 1997-98, out of a total of 1110 complaints, 83 (approximately 7%) concerned searches generally, with the majority of these to do with search warrants. Between July 1998 and February 1999, 56 complaints were received about AFP searches – again, the majority concerning the execution of search warrants. The Ombudsman told the Committee:

Comment on complaints about the AFP’s execution of search warrants has been a regular theme in Ombudsman’s annual reports. The Ombudsman has commented unfavourably on AFP officers’ understanding of their search powers on many occasions. In previous years, Ombudsman recommendations have resulted in large compensation payments for people who have been unlawfully detained during searches.

A continuing theme of Ombudsman recommendations has been the need for the AFP to address the need for AFP members understanding their powers when executing search warrants, or in searching persons present on premises entered by police in the execution of a search warrant. However, it is clear from the continuing complaints that the AFP has made little progress in this important area of police training.

4.19 The AFP stated that it welcomed the supervision and oversight of both the Ombudsman and the Privacy Commissioner. Such oversight was seen as a protective measure for the organisation. Interestingly, the Australian Federal Police Association (AFPA) stated that it had not had to spend much time in defending its members from complaints about abuses of search warrants. The AFPA stressed that this was not a result of failing to defend its members, but because very few complaints were received.

4.20 The Ombudsman’s statutory jurisdiction extends beyond complaints about police searches. Following a number of complaints about the exercise of search and entry powers by the DIMA, the Ombudsman commenced an own motion investigation in 1997:

The investigation raised concerns about the use of DIMA search powers for more than the purpose prescribed in the Migration Act. Case studies identified risks of invading individual’s privacy and property without proper authority; the risk of serious challenge to the legitimacy and reasonableness of DIMA compliance activity; and the risk of court challenges to evidence obtained.

In a number of cases DIMA search powers were used for purposes other than the location of unlawful non-citizens, both by external law enforcement agencies and within DIMA, where, for example, the power was used to obtain evidence of breaches of the Migration Act. In one case a National Crime Authority (NCA) officer confirmed that the focus of a search was to locate and interview a person in relation to their links to organised crime. The evidence indicated that the DIMA warrant in this case was used by NCA officers primarily to gain intelligence and, if possible, evidence in relation to organised crime activity.

4.21 The report was made available to DIMA, which had responded in writing that it had already adopted a number of the recommendations, and recognised that, to fully implement them, would require changes to the Migration Act. The Department was briefing the Minister with a view to implementing these changes. 

4.22 With regard to complaints about search and entry by the Tax Office, the Ombudsman noted that:

· there was now a specific position of Taxation Ombudsman, assisted by a special tax adviser and a small team of officers;

· specific funding had been received to deal with tax complaints;

· tax complaints represented “a growing area within our complaints handling”; and

· the Office provided the ATO with regular feedback on complaints issues.

4.23 Subsequently the Ombudsman confirmed that, since 1990, he had received a total of 57 such complaints. In 1998-99 a total of 2201 complaints concerning tax issues were received – 9 of these concerned search and entry. An analysis of the complaints “does not disclose any discernible pattern of systemic defective administration on the issue of search and entry”.
 Relatively few complaints had been received about Customs’ use of search powers.

4.24 Other relevant statutory controls over the exercise of certain powers of entry and search include the Privacy Act 1988, and the availability of judicial review under the Administrative Decisions (Judicial Review) Act 1977.

4.25 While statutory rights for investigating and reviewing the exercise of entry and search powers are important, it should be noted that not everyone is aware of them, and review often takes place some time after the mischief has occurred.

Fairness as a matter for the courts

4.26 The courts are frequently called on to adjudicate on the propriety of the execution of a warrant. The courts interpret statutes which authorise search and entry strictly, resolving any ambiguity in favour of the occupier. They also insist on strict compliance with the statute and the conditions on which a warrant is authorised.
 Through doctrines such as legal professional privilege, the courts also seek to impose restrictions on the categories of documents to which officials may gain access.

Strict compliance

4.27 In R v Tillett, Fox J, in interpreting a statutory provision authorising the issue of a search warrant, observed that:

[this section] confers upon a justice of the peace a grave and extraordinary power which can and should be exercised only if and when the requirements for its exercise as set out in that section are clearly fulfilled. The reason, of course, is that this statutory right to search is a derogation from common law rights which protect the subject’s home and property from intrusion by anyone.

4.28 In Tillett’s case, Fox J laid down a number of guidelines which emphasise the strict statutory compliance usually insisted on by the courts:

· when approached to issue a warrant, the justice must act as an independent authority, exercising his or her own judgment and not automatically accepting the informant’s claim;

· the justice has a discretion which he must exercise judicially – to enable this discretion to be properly exercised, the informant must put forward adequate sworn evidence;

· the warrant itself must clearly state the findings of the justice;

· as a corollary of the power of seizure, a particular offence must be specified, both in the information and in the warrant – this is so even where the statute simply uses the words “any offence” and makes no clear reference to a need to specify a particular offence;

· the warrant must not authorise the seizure of things in general, or things which are related to offences in general, but should only authorise the seizure of things by reference to the specified offence;

· the warrant may be struck down for going beyond the requirements of the occasion in the authority to search; and

· the time for execution of the warrant must be strictly adhered to.

4.29 Warrants have been held to be invalid where:

·  the applicant has failed to fully disclose all material facts;

· the warrant incorrectly sets out the jurisdictional grounds for its grant;
 or

· the searcher undertakes a wholesale random seizure of items which could not reasonably be thought to fall within the terms of the warrant.

4.30 However, the courts have not allowed a strict approach to produce absurd results. Thus in Bradrose Pty Ltd v Commissioner of Police (Qld),
 a search warrant was not invalidated because of its incorrect reference to a non-existent offence of ‘false pretences’. In Parker v Churchill
 a warrant was not invalidated where the material seized by police included irrelevant material such as children’s colouring books – the court ordering that the irrelevant material be returned to its owners.

4.31 If a warrant is defective in form (for example, if it is too wide or too general) or if the procedure followed in applying for it is flawed, it may be quashed. The fact that it has already been executed does not prevent the making of such an order.
 Where only part of a warrant is invalid, the court may sever that part.

Discretion to exclude evidence

4.32 The other judicial sanction where evidence is obtained in breach of a warrant, or in any illegal manner, is the exercise of a discretion to exclude that evidence.
 As Barwick CJ observed:

Evidence of relevant facts or things ascertained or procured by means of unlawful or unfair acts is not, for that reason alone, inadmissible. This is so, in my opinion, whether the unlawfulness derives from the common law or from statute. But it may be that acts in breach of a statute would more readily warrant the rejection of the evidence as a matter of discretion; or the statute may on its proper construction itself impliedly forbid the use of facts or things obtained or procured in breach of its terms. On the other hand, evidence of facts of things so ascertained or procured is not necessarily to be admitted, ignoring the unlawful or unfair quality of the acts by which the facts sought to be evidence were ascertained or procured. Whenever such unlawfulness or unfairness appears, the judge has a discretion to reject the evidence. He must consider its exercise. In the exercise of it, the competing public requirements must be considered and weighed against each other. On the one hand, there is the public need to bring to conviction those who commit criminal offences. On the other hand, there is the public interest in the protection of the individual from unlawful and unfair treatment. Convictions obtained by the aid of unlawful or unfair acts may be obtained at too high a price.

4.33 In Bunning v Cross
 the High Court set out a number of specific criteria which courts should have regard to in deciding whether or not to exclude illegally or unfairly obtained evidence:

· did the officials who obtained the evidence consciously engage in unfair or unlawful conduct, or was the wrongdoing inadvertent?;

· how cogent is the evidence?;

· how easily might the law have been complied with in obtaining the evidence – a deliberate ‘cutting of corners’ might more readily lead to the exclusion of the evidence;

· the nature and seriousness of the offence charged; and

· the degree to which the Parliament intended to narrow the power available to the law enforcement authority.

4.34 Additional criteria are set out in section 138 of the Commonwealth Evidence Act 1995. At present, the courts exercise a discretion to exclude evidence obtained illegally or unfairly. The DPP suggested that this approach was preferable to automatic exclusion, which was a possible alternative approach. Whilst it was hard to think of other sanctions, the public interest was not served “when admissibility is denied in a serious prosecution because of a technical breach”.

4.35 Technical breaches occasionally produced difficult decisions even under the current discretionary approach. The DPP instanced a prosecution for a major drug importation in Western Australia where all the evidence was excluded because a telephone interception warrant had not been dated. Similarly, the evidence obtained under a warrant executed by a South Australian police officer attached to the NCA was rejected because the Commissioner of Police had not signed a document.

4.36 The AFP told the Committee that the discretionary exclusion of evidence provided a considerable incentive for fairness in the exercise of its entry powers, and, as a result, it followed guidelines issued by the DPP. Even where the evidence was ultimately admitted, the cost of the litigation to achieve admissibility represented another curb on any unfairness:

Apart from the financial cost, which is not small, you have your investigators tied up in litigation and they are not doing the investigation … The Federal Court is fairly strict on it now – both ways: if we get it wrong, it will be thrown out, and they are also fairly definite on litigants. But it still a major incentive to get it right because if you do get it wrong, particularly on things like frauds and tax cases, you can say good bye to it for a long, long time. The material is locked away, you do not see it and your investigators are tied up. It is a major impost.

Legal professional privilege

4.37 Legal professional privilege is a rule of law which protects certain communications between clients and their legal advisers. In general terms, communications are protected where they:

· are made between a person and their legal adviser, who is acting in the capacity of a legal adviser;

· involve the seeking or providing of legal advice, whether general legal advice or advice in relation specifically to current or possible future litigation; and

· are of a confidential nature and not merely about public matters.

4.38 Such communications need not be given in evidence or otherwise disclosed by the client, and may not be given in evidence or disclosed by the legal adviser unless the client consents.
 

4.39 The privilege, which does not apply to documents connected with a fraud or illegal purpose, prevails over any obligation to produce documents under a warrant or on subpoena unless the privilege is excluded or cut down by a clear statutory provision.
 It is the lawyer’s duty to claim the privilege on behalf of the client for all documents believed to be privileged, and the claim must be made at the time a search warrant is executed.

4.40 The privilege does not entitle a legal adviser to refuse to provide the name of a client, except where disclosure of the name will result in the disclosure of legal advice or an otherwise privileged communication.

4.41 By protecting the confidentiality of communications between lawyers and their clients, legal professional privilege “protects the rights and privacy of persons including corporations by ensuring unreserved freedom of communication with professional lawyers who can advise them of their rights under the law, and, where necessary, take action on their behalf to defend or enforce those rights”.

4.42 Legal professional privilege has been applied in tax investigations,
 and in hearings of the NCA,
 and it has been conceded in investigations by the Trade Practices Commission.
 However, the High Court recently held that the privilege did not apply to the obligation of an officer of a corporation to produce books to, or answer questions from, the Australian Securities Commission.

4.43 Some agencies referred to legal professional privilege as a ‘check’ on the exercise of their powers. For example, the ATO stated that where privilege attaches to documents the subject of either a search warrant or a formal access request, “those documents would not be accessible”.
 ATO access to papers prepared by professional accounting advisers was covered by similar restrictions in ATO Access Guidelines which were prepared in consultation with the professional accounting bodies.

Extending professional privilege to accountants

4.44 The Institute of Chartered Accountants in Australia (ICA), speaking also on behalf of the Australian Society of Certified Public Accountants and the Taxation Institute of Australia, took issue with the non-legislative effect of these Guidelines.

4.45 The accountancy bodies had, in the 1980s, sought formal legislative recognition of a privilege for accountants similar to that enjoyed by the clients of lawyers. The accountancy bodies had ultimately accepted voluntary Guidelines on the basis that the Commissioner would apply both their terms and spirit. However, the Commissioner was now “testing the boundaries” of, and ‘stepping over’, those Guidelines in a significant way.

For us, it is a question that, while lawyers are able to speak candidly with their clients and give advice, and the information which they have in their possession is protected as a consequence, accountants have something similar but it is not legally enforceable. If the commissioner wants to test the boundaries of legal professional privilege, he can do that, but an adjudicator comes into play. The courts can adjudicate and decide whether or not he is acting appropriately and whether or not what the commissioner is trying to do is within or outside the boundaries.

The problem with our voluntary code is that there is no adjudicator. There is no-one, other than the commissioner, to say whether or not he is acting within or outside the boundaries.

4.46 The Institute proposed that an ‘accountants’ privilege, or ‘other professionals’ privilege, should be codified or given statutory effect.

4.47 In response, the ATO observed that:

· the issue of whether the Guidelines should have legislative force was ultimately an issue for government;

· in the one case in which the Guidelines were raised, the judge said taxpayers had a “reasonable expectation” at law that the ATO would operate in accordance with those Guidelines, and this provided “some judicial enforceability” in this area;
 and

· in a case referred to and examined by the Ombudsman, he concluded that the ATO “had been more than reasonable and that it actually had given the taxpayer, the adviser and the clients every opportunity to provide information to verify their claims” and had been “disparaging about the accountant” concerned who had attempted to use the Guidelines to frustrate processes rather than assisting them.

4.48 Mr Michael Rozenes QC stated that there were special historical reasons for the development of legal professional privilege and that he would be cautious about extending it.

4.49 While there is some force in the argument that legal professional privilege should be extended to advice provided by some other professionals such as accountants, the Committee considers that, at this time, the problems referred to do not seem sufficiently widespread to warrant such an approach. The ICA itself stated:

We are not really talking about abuse of the guidelines because we have no evidence that they are being widely abused. We have a lot of evidence, though, that the commissioner is developing an attitude regarding the boundaries of the guidelines, and he is trying to push them out.

4.50 While the Committee would be concerned if the Commissioner of Taxation were to repudiate or challenge his own Access Guidelines, the evidence at this time does not suggest that this is occurring.

Other judicial controls

4.51 Outside the area of searches under warrant, the courts have insisted that entry powers must be exercised bona fide for the purposes of administering the relevant Act, and have also considered the effect of public interest immunity on the issue of search warrants.

Fairness as a matter of internal procedures

4.52 A number of agencies which exercise entry powers attempt to ensure that their administration of those powers is fair by imposing various safeguards on themselves. As ASIC noted:

You have got to be very careful executing a warrant – firstly, in how you apply for the warrant to ensure that it is in proper form and substance, that there is no overreaching, and that it will withstand a collateral attack; and secondly, that it is done properly when you go to execute it. Very often, if there are children or family involved, we do our homework. We try to make sure that there is counselling going on while we are trying to execute the warrant. A lot of judgment has got to be applied to do them properly.

4.53 Self-imposed procedural safeguards include: notifying occupiers of an intention to enter premises, providing written information to occupiers about the powers and their rights and responsibilities; formal and informal liaison with certain occupiers; and explicitly distinguishing between procedures adopted for monitoring warrants and offence-related warrants. These matters are discussed in further detail below.

Notification

4.54 A number of agencies, as a policy measure, particularly when entering premises to monitor compliance, provided occupiers with advance notice of their intention to enter. These agencies included the ATO, AQIS and AUSTRAC.
 Advance notice was particularly common where warrants were served on ‘friendly’ third parties such as banks – a failure to give such notice both disrupted the business of the bank and made locating the required information almost impossible.

4.55 For obvious reasons, prior notice was rare in the exercise of offence-related warrants.

Written information

4.56 A number of agencies currently provide occupiers of premises entered under compulsion with written information as to their rights and responsibilities. For example, the AFP provides all occupants of premises being searched with a document headed ‘Rights of occupiers’. In addition to this document, there is a verbal caution, which is tape recorded, where the person is a suspect.

4.57 Similarly, when executing a warrant, the Australian Customs Service hands over a document that set out a statement of rights for occupiers, and, as a matter of practice, tape records all warrant executions.

4.58 The ATO provides copies of booklets concerning its access powers to people being audited. The booklets inform taxpayers of their rights, obligations and entitlements under the law, and outline avenues of complaint, both within the ATO, and outside.

4.59 ASIC also provides explanatory material as to the rights of occupiers – this is “routinely attached to a notice requiring compliance”.

4.60 AQIS said that such a procedure was not necessary under its legislation as its compliance monitoring activities were non-adversarial – occupiers were “willing participants” in an activity that helped underpin the integrity of Australia’s export certification system.
 When executing a warrant the usual practice was to phone, inform the occupier of an intention to search and advise them to contact their legal adviser.

Training and procedural manuals

4.61 The Commonwealth Ombudsman stated that the training of law enforcement officers in their powers and responsibilities in relation to searches represented a “key element” in ensuring that searches were conducted in a lawful and professional manner.

4.62 A number of organisations - including the AFP, ATO, AQIS and Customs - told the Committee that their compliance or enforcement officers were highly trained in the exercise of these powers, and that appropriate procedures for the exercise of these powers were laid out in detailed compliance manuals.
 Surveyors acting on behalf of the Australian Maritime Safety Authority are “extensively trained and conduct inspections in accordance with national and international guidelines” and “are guided by a set of ‘Instructions to Surveyors’, based on resolutions promulgated by both the International Maritime Organisation and the International Labour Organization”.

Oversight of warrants by the DPP

4.63 Training and education was supported by the close supervisory involvement of the DPP in any proposed enforcement action. The DPP told the Committee that it had produced a manual on search warrants which was provided to all law enforcement agencies or departments having a law enforcement function. It had also produced a set of guidelines covering dealings between Commonwealth investigators and the DPP. Among these guidelines was a requirement for Commonwealth investigators to consult with the DPP before issuing warrants.
 In this way, the DPP exercises a general supervisory role in attempting to ensure compliance with the “rather rigorous” provisions covering search and entry.

Separating the compliance and enforcement functions.

4.64 A number of organisations explicitly separate their compliance monitoring and enforcement functions. For example, AQIS told the Committee:

One of the things that we stress to our officers is that, if they use a monitoring power or announce themselves as going in for the purposes of monitoring, they do not change hats halfway through and then launch into a prosecution and give a person a warning. We have said in our manuals that, if somebody is there for a compliance monitoring audit and there is some evidence there that might be prima facie evidence of a breach of the legislation, they should withdraw and as a separate exercise at a later date go back and properly warn the person.

4.65 The ATO said that it adopted a similar approach

There are situations where we might have gathered information through our access powers for the purpose of ascertaining taxable income which is relevant to prosecutions that might have been commenced by others or ourselves through the Director of Public prosecutions. When that occurs, because the information was obtained for different purposes, then the court has a discretion to exclude that information. So by the end of the day, the courts are the arbiters in that sense.

4.66 Elsewhere the ATO was less sure:

But I cannot be categorical – and I have to be honest with you – there might be some information that we have obtained bona fide for the purposes of the Act early in the piece that may somehow find its way into some of those activities. The fact that we know the information already puts us on a better footing than if we did not know it.

4.67 However others cast doubt on whether ATO did separate its compliance and enforcement functions in practice. For example, the ICA observed that the ATO was now testing the boundaries of its Guidelines:

[T]he commissioner is now calling on people in a way which is different to what the guidelines suggest. He is calling on people unannounced. He is calling on them under the guise of conducting general inquiries when it is plain that what he is really doing is seeking information for the purpose of commencing an audit. We are getting a bit concerned that some of that behaviour is also pushing out the boundaries as to what his own guidelines say is really beyond what his people should be doing.

4.68 And Mr Michael Rozenes QC stated that he was involved in two cases where material provided to the ATO by taxpayers voluntarily without caution subsequently ended up being used in a prosecution:

The one that has concluded was in Western Australia; it was a massive tax fraud. In my opinion, it was clear from the very beginning that it would be a fraud trial. A task force was set up to deal with it and lots of interviews were held; not a caution administered anywhere. All the interviews were led at the trial”.

4.69 The ATO also told the Committee that it deliberately interprets its general powers with fairness in mind. For example, section 263 of the Income Tax Assessment Act 1936 makes no reference to entry at a reasonable time. However, the ATO stated that that it reads this requirement into the provision “because we believe if we did exercise the power unreasonably then, with the developments that have occurred in administrative law since 1936, the courts would simply say that we had exercised the power invalidly anyway”.

Other accountability mechanisms

4.70 Some agencies referred to the work of the Australian National Audit Office (ANAO) as an additional source of accountability. For example, Audit Report No 24 of 1995-96 specifically concerned the investigatory powers of the Health Insurance Commission and the impact on those powers of the statutory sunset clause.

4.71 The HIC is also directly accountable to the Parliament through a mandatory annual report on its use of its investigatory and entry powers.

Fairness and the procedures followed by non-governmental agencies

4.72 The internal procedures referred to above have been introduced by a number of governmental agencies in an attempt to ensure that their search and entry powers are exercised fairly. The Committee received no evidence that similar procedures have been introduced by non-governmental organisations which exercise such powers (such as trade union or RSPCA inspectors). For example, it is not clear what training officers from such organisations receive in the exercise of these powers. It is not clear whether such officers are required to possess specific qualifications or expertise. It is not clear whether they advise occupiers of their rights under the relevant legislation or what rights occupiers have under that legislation should they be dissatisfied with the conduct of an inspection. As a matter of practice, such procedures should be adopted by all agencies which are authorised to exercise such powers.

Fairness towards those executing entry powers

4.73 A number of agencies expressed concern at aspects of the conduct of those whose premises had been entered and searched. In some cases, officers executing an entry warrant were physically intimidated. For example, the ACS told the Committee that occupiers had threatened to kill officers and had used dogs to intimidate officers. As Customs searches were essentially document-based searches, the ACS proposed that they have power to order people to remain in the same room.
 

4.74 Other agencies expressed concern at tactics employed by those whose premises had been entered and, as a result, had had documents seized. The NCA noted that “search warrants are frequently subject to collateral attacks during and preceding criminal trials”.
 Such legal challenges might delay an investigation for lengthy periods while the issues were heard and subsequent appeals determined. For example, in one NCA investigation, search warrants which were issued on 23 October 1997 were unsuccessfully challenged in the Federal Court; this decision was unsuccessfully appealed to the Full Federal Court and an application to the High Court seeking special leave to appeal was ultimately refused on 11 December 1998.

Though all the judgments were in favour of the Authority as the challenges were taken through the courts, the subject documents remained in sealed boxes during that critical stage in the investigation.

As illustrated by the above case, search warrants have become a fertile ground for legal challenge. There appears to be ample scope for and practical examples of judicial and administrative review of search  warrants and of the exercise of powers pursuant to the warrant.

Other aspects of unfairness

4.75 In principle, court proceedings should be open. This guarantees that justice may be seen to be done. However, this necessary and important principle may have an unfortunate ramification in legal challenges to the execution of warrants. An application for a warrant is not a public proceeding. The execution of a warrant is not a public matter, unless that information is maliciously leaked to the media. However, a legal challenge to the execution of a warrant inevitably becomes a public proceeding. In this sense, one can only correct a private ‘embarrassment’ by making it public. There may be an unwitting unfairness in this situation to those seeking to challenge the exercise of entry powers.

Conclusions

4.76 The Committee accepts that the majority of agencies exercise their entry powers fairly. Fairness is imposed on agencies by statute and by the courts. It is a product of the supervision over the warrant process which is exercised by the Commonwealth DPP. It also seems to have been deliberately pursued as part of the enforcement culture of some agencies, which have emphasised the training of officers and the drafting of internal manuals and guidelines. Given the involvement of the DPP and the demands of the courts, the procedures followed in obtaining and executing search warrants seem of a high standard. However there are a number of ways in which the exercise of entry provisions may be made fairer, principally by ensuring that all those whose premises are searched are informed of their rights and the status of any inquiries which affect them.

Recommendations

10.
The Committee recommends that, unless there are exceptional circumstances involving clear physical danger, all occupiers of premises which are to be entered and searched should be given a written document setting out in plain words their rights and responsibilities in relation to the search. Occupiers should be informed that the proposed entry and search is either for the purpose of monitoring compliance with a statute, or for the purpose of enforcement or gaining evidence and possible prosecution, but not for both purposes.

11.
Where search and entry powers are used by an investigative authority, the Committee recommends that:

· those who are being investigated should have an ongoing right to be informed of the current status of those investigations; and
· where an investigation has been concluded with no charges laid, those who have been investigated should have the right to be informed of this fact immediately; the right to have all seized material returned to them; and the right to compensation for any property damage and damage to reputation.
12.
The Committee recommends that all agencies which exercise powers of entry and search should introduce best practice training procedures and other internal controls to ensure that the exercise of those powers is as fair as possible, and should set out the appropriate procedures and scope for the exercise of these powers in enforcement and compliance manuals.

13.
The Committee further recommends that, where practical, all executions of warrants are video-taped or tape-recorded, and that where the person is a suspect, a verbal caution is given and tape recorded.
14.
The Committee recommends that the Attorney-General implement a system enabling courts to hear challenges to warrants in camera, or in a way which does not lead to prejudicial publicity for the person challenging the warrant.
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