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General purpose of entry and search provisions

2.1 This Chapter considers the purpose underlying entry and search provisions.

2.2 In general terms, entry powers are often included in legislation which imposes obligations on people, and in the legislation which establishes regulatory or investigatory agencies. These powers are included to assist such agencies in undertaking their statutory duties (for example, to check that statutory obligations have been complied with). Where necessary, these powers are also included to assist agencies to enforce the provisions of their legislation (for example, through prosecution). Specifically, such powers assist agencies in gathering information, documents or other relevant things.
 In this respect, readers are referred to the Committee’s Eighth Report of 1998 – The Appropriate Basis for Penalty Provisions in Legislation Comparable to the Productivity Commission Bill 1996.
2.3 Entry powers provide agencies with a valuable means of gathering physical evidence and related material. They are often accompanied by an additional power to require the provision of information. A number of agencies have still wider information gathering powers, including the power to compel answers to questions or the production of documents,
 whether or not they may be incriminating or otherwise privileged. The exercise of these powers should also be reviewed, but detailed consideration of such powers is beyond the terms of reference of this current inquiry.

2.4 Not surprisingly, most agencies contend that search and entry powers are essential to their effectiveness. For example, the Australian Quarantine and Inspection Service (AQIS) told the Committee that its “credibility as a regulator” ultimately rested on its ability to take strong enforcement action where necessary, and, in that context, “search and entry powers are essential where efforts at encouraging voluntary compliance fail and … there is a need to deter non-compliant behaviour”.
 The National Crime Authority (NCA) stated such provisions were “essential to the effective implementation of Commonwealth regulatory and fiscal legislation and to investigating criminal offences”.
 Similar views were put by other agencies, irrespective of whether the aim of an entry and search had civil or criminal objectives.

Gathering evidence and monitoring compliance

2.5 The Attorney-General’s Department pointed out that entry powers were included in legislation for two main purposes: to enable the gathering of evidence of an offence, and to enable the monitoring of compliance with a statute.
 What any particular entry power should allow ought be influenced by the nature of the objectives pursued. The extent of the power conferred should be determined only after all the outcomes likely to flow from the grant were considered and balanced against each other.

2.6 Traditionally, the police and other investigatory bodies have been authorised to enter premises and search for evidence where they have information that an offence may have been committed. This power is usually exercisable only with the consent of the occupier, or by virtue of a warrant obtained from a judicial officer.

2.7 However, the activities of modern government (particularly in providing grants and subsidies, and in allowing revenue-related concessions) have now resulted in the inclusion of provisions authorising entry and search for the further purpose of monitoring compliance with legislation:

Monitoring warrants are easier to obtain than the traditional warrant because you do not have to actually suspect an offence; all you have to show is that in order to monitor compliance with this legislation – say customs legislation that allows for subsidies for certain goods – you can go in and audit the books of the company. Those warrants are easier to get, but the trade-off is that the powers allowed under them are more limited. You are only allowed to go in and audit and inspect and check: you are not allowed to go in and start seizing things or arresting people on the premises as though you were a police officer investigating offences.

2.8 A number of agencies exercise entry powers for both purposes. They state that they recognise the distinction between the two and act differently depending on the purpose they are pursuing. For example, the ATO states that it distinguishes between its access powers, which it uses for the purpose of ascertaining assessable income, and its information-gathering powers, which it uses when contemplating a prosecution:

We have had a lot of court cases of recent times and all those cases have acknowledged the need for the commissioner’s access powers … what the cases say is that you have to have regard to the purpose for which our access powers are conferred. The purpose is the obligation to pay tax in accordance with the law and the collection of that tax …

We have worked very hard with the tax profession and with the community to try to develop a rapport that allows us to go on the task of ascertaining assessable income in a way that will function differently from the criminal law function. We think that suggestions that every time we use our access powers we are looking from a criminal perspective are just counterproductive. The fact is that ATO officers do not use access powers for prosecution purposes.

In the case of serious offences or fraud, a search warrant procedure is invariably followed … Usually when that happens, we do it in conjunction with the Australian Federal Police. 

2.9 For other agencies, differences in purpose are explicitly recognised in the relevant legislation. For example, under the Industrial Chemicals (Notification and Assessment) Act 1989 the entry powers exercisable by the National Industrial Chemicals Notification and Assessment Scheme (NICNAS) to enable compliance monitoring are covered by a separate statutory provision from those which permit entry for the gathering of evidence.

2.10 Similarly, the offence-related warrant provisions available to the AQIS under the Quarantine Amendment Bill 1998, the Export Control Act 1982, the Imported Food Control Act 1992 and the Australian Meat and Livestock Act 1997 are all closely based on the model warrant provisions of the Crimes Act 1914. AQIS also has access to monitoring warrant provisions under some of its legislation if it satisfies a magistrate, by information on oath, that an authorised officer should have access to premises for deciding whether to exercise a power under the legislation, or for finding out whether the legislation has been complied with.
 AQIS reports that, in fact, it has not yet had recourse to a monitoring warrant “as generally entry and search is by consent”.

2.11 Interestingly, most legislation dealing with compliance monitoring still makes provision for entry under warrant where entry with consent cannot be obtained.

2.12 For some organisations, a distinction in purpose gives rise to a distinction in effect. For example, the Commonwealth Director of Public Prosecutions (DPP) stated that where criminal sanctions were likely – for example, where criminal offences were alleged as the basis for the issue of a warrant – then such a warrant should be issued by a judge or magistrate. Where administrative penalties or procedures were involved – for example, to ensure compliance with revenue legislation, the warrant might be issued by an officer of the agency.
 A similar approach was suggested by the Ombudsman.

2.13 Ms Felicity Hampel QC on behalf of Liberty Victoria drew a similar distinction:

So far as anything criminal or regulatory – that is, exposing somebody to some sort of criminal or statutory sanction – I think that the powers of entry and search have to be either by consent or under a form of compulsion like a warrant. So far as monitoring is concerned, where you have, say, a self-regulation regime, I think there is a proper basis for saying there are circumstances where, absent consent, it still may be appropriate to have a power of entry without warrant. But that would have to be the sort of power of entry for audit purposes, to check the books to see whether you are complying with the statutory regime and, if it is not by consent, I would say it would have to be on reasonable notice and the refusal to consent or the refusal to allow entry on reasonable notice would then be a springboard perhaps for an application for a warrant …

2.14 Where entry is sought for a purpose such as monitoring compliance or to audit “there should not be an unfettered right of entry without notice and for a general purpose”. Observing that there were two bases upon which authorities might enter premises for audit purposes – either to resolve a suspicion of breach, or to carry out a routine inspection where there is self-regulation – Ms Hampel QC suggested that, in either case, the authorities ought to enter only during business hours and with consent, or on reasonable notice. The circumstances of each case would determine the ‘reasonableness’ of the notice.
 For example, seeking access to voluminous documentation from a large corporation on a day’s notice might well be unreasonable. In summary, entry to monitor compliance could occur by consent at any time within ordinary operating hours or upon reasonable notice, the reasonableness depending on the circumstances of each case.

2.15 Some statutes confer powers of access to information on non government officials for defined purposes. For example, company auditors have a right of access to company records for the purposes of conducting an audit, and must report certain breaches of the law to the Australian Securities and Investments Commission (ASIC). The Official Receiver in Bankruptcy is entitled to access to the premises and books of a bankrupt for the purposes of the bankruptcy legislation.

2.16 Under State law, RSPCA inspectors are entitled to access to premises for the purposes of legislation which prohibits cruelty to animals. And under the Workplace Relations Act 1996, certain trade union officials are entitled to enter premises where work is being performed either to investigate suspected breaches of that Act to hold discussions with employees. The principles set out in this Report should apply to non-government officials who exercise statutory powers of entry and search as well as to government officials.

2.17 Where authorities misuse their powers, issues of fairness arise. This matter is dealt with in further detail in Chapter 4 of this Report.

Conclusions

2.18 The Committee accepts that search and entry provisions may be appropriate to enable the gathering of intelligence or evidence of offences, and to monitor compliance with some statutes. In either case, the provisions should conform with the general principles set out in Chapter 1 of this Report, and, unless there are exceptional circumstances, entry should only be by consent or on production of a warrant.

Recommendation

4.
The Committee recommends that the principles set out in Chapter 1 of this Report should apply to both government and non-government agencies, persons and bodies which seek to enter and search premises by virtue of statutory authorisation.

Entry by trade union officials

2.19 Submissions from Master Builders Australia (MBA) and the Australian Chamber of Commerce and Industry (ACCI) drew attention to the right of trade unions under the Workplace Relations Act 1996 to enter premises where work is being performed, either to investigate suspected breaches of the Act or to hold discussions with employees.

Current provisions under the Workplace Relations Act

2.20 Right of entry by union officials is comprehensively covered by the Workplace Relations Act. Currently, under Division 11A of Part IX of that Act, a union official who holds a permit under the Act may only enter premises, on 24 hours notice, during normal working hours, and may only hold discussions with employees during their meal time or other breaks. The union official is not entitled to enter any part of the premises that is used for residential purposes, and is required to act in a way which does not intentionally hinder or obstruct any employer or employee in their work.

Criticisms of the current provisions

2.21 MBA contended that the current entry provisions were “far too general and therefore open to abuse”.
 Specifically it submitted that entry powers in its industry were used to harass employers, or as ‘fishing expeditions’ when no real breach of an Act or award was suspected, or to determine whether non-union members were working on a particular site.

2.22 MBA suggested a number of amendments to the exercise of this right. Specifically, it proposed that:

· an application for a permit to enter should disclose whether the applicant had previously had a permit revoked;

· in deciding whether to grant a permit application, the Registrar should have to be satisfied that the applicant was a fit and proper person;

· the Act should specify that a permit may be revoked on the ground that the holder has used it for purposes other than those intended by the Act;

· in revoking a permit, a Registrar should be required to specify a period of time during which the holder may not be issued with a further permit;

· the Employment Advocate should have power to apply to revoke a permit;

· the Act should require a permit holder who is investigating a suspected breach of the Act to specify to the employer the nature of the breach and the grounds on which that suspicion has been formed;

· the Act should restrict the access of a permit holder to those documents which contain details in relation to union members or other persons who have specifically authorised the permit holder to act on their behalf;

· a notice of intention to enter premises should specify a day on which entry is to be exercised, and the notice should not be valid on any other day;

· where a right of entry is to be exercised to hold discussions with employees, the notice of intention should specify the time at which it was intended to hold those discussions, and the notice should not be valid at any other time; and

· where a permit holder exercises a power to require an employer to produce documents, the Act should permit the documents to be produced at the place where they are kept, rather than require them to be produced at the place at which the employees work.

2.23 MBA acknowledged that disputes in the building and construction industry over the exercise of the union right of entry were “limited”, and that, in principle, it had no objection to union officials having the power to enter premises where they believed that their members were being deprived of conditions to which they were entitled. However, it stated that entry provisions were “abused in times of industrial disputation where they are used for purposes other than those which are valid and prescribed by the Act”.

2.24 Broadly similar concerns were put by ACCI. Observing that trade union right of entry was “often a contentious issue”, ACCI suggested that the power be qualified by:

· a provision enabling employers to direct the movements of union officials on their premises, for example, having regard to occupational health and safety concerns; and

· a provision restricting the activities of union officials to those relevant to the members request.

Support for the current provisions

2.25 The Construction, Forestry, Mining and Energy Union (CFMEU) responded to these proposals by noting that:

· the entry powers in the Workplace Relations Act 1996 were more limited than the powers previously contained in the Industrial Relations Act 1988;

· under the Act, an entry permit may be revoked on the ground that the holder intentionally hindered or obstructed an employer or employee or otherwise acted in an improper manner;

· to date, no applications to revoke CFMEU permits had been proceeded with, either by the MBA or any of its members;

· the MBA submission had failed to make out any need for the amendments proposed, or to provide any evidence that they had been abused; and

· any further limitation of union entry powers would contravene Article 11 of the International Labour Organisation Convention 87 on Freedom of Association and Protection of the Right to Organise.

Conclusions

2.26 With regard to the right of trade union officials to enter and inspect premises for the purposes set out in the Workplace Relations legislation, the Committee notes that it received evidence on this issue from a limited range of witnesses involved in the building industry. The Committee acknowledges that this matter is regulated by statute, and understands that the issue is currently before the Parliament as part of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999. No evidence was put before the Committee to suggest that unions should not have a right to enter, but some dissatisfaction was expressed with the way in which the current provisions had operated on some occasions. Where practical difficulties such as these arise, they are better addressed through a voluntary code of practice developed between relevant employers and employees rather than through legislation.

Recommendation

5.
The Committee recommends that the right of entry provisions in the Workplace Relations Act 1996 should conform with the principles set out in Chapter 1 of this Report.
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