Chapter 5

                                                           The Effectiveness of Right of Entry Provisions


CHAPTER 5

THE EFFECTIVENESS OF RIGHT of ENTRY PROVISIONS

Introduction

5.1 This Chapter looks at the effectiveness of right of entry provisions. Like fairness, effectiveness is essentially a matter of administration. It raises issues such as whether entry powers are used, and whether their use achieves the purpose for which they have been granted.

5.2 The Committee was told that effectiveness had two aspects – whether the entry powers were effective in obtaining access and information; and whether there was any effective review of the exercise of the power and any effective remedy for abuse.
 The Committee considers the effectiveness of review under the head of fairness in Chapter 4.

Effectiveness for agencies
5.3 All agencies which made submissions to the inquiry used their entry powers, and felt that their work would be impeded without them.

Australian Federal Police and Commonwealth Director of Public Prosecutions

5.4 Both the AFP and the Commonwealth DPP – as the agencies responsible for seeking the issue of search warrants and making use of any evidentiary material obtained – considered that the current provisions in Pt 1AA of the Crimes Act were sound and operated effectively.

Australian Taxation Office

5.5 The ATO also used its entry powers extensively, though it was not possible to nominate an exact number of occasions. However, an estimate could be made based on approximately 1200 field staff seeking access to premises once a day. On this basis, more than 280,000 access visits occurred each year,
 and this figure was likely to increase substantially following the introduction of the Goods and Services Tax and the addition of some 3000 extra field staff. The majority of these visits were informal and involved the other party’s consent:

The ATO principally uses access powers to ensure that the business records of taxpayers accurately reflect their business activities. Access for this purpose includes review of documents held by third parties. Checks conducted with banks and other financial institutions represent the main use of access powers. Other tasks can include gathering strategic intelligence, undertaking risk assessment, improving current and future compliance with the tax laws, and undertaking case selection and enforcement activities. The Courts have noted that the ATO may need to use access powers to gather information long before any specific issue of fact arises between the ATO and a taxpayer. Also, access in relation to the ascertainment of the taxable income of large companies is invariably limited to the business premises or those of the company’s advisers.

5.6 The ATO also pointed out that its access powers were an integral part of the operation of the self-assessment approach to taxation:

Under self-assessment, taxpayers are obliged to ensure that tax returns accurately reflect earnings and outgoings. When the returns are lodged, a statement is signed attesting that the information contained in the return is accurate and that records are available for the ATO to confirm that the return is an accurate record. Taxation laws impose obligations on taxpayers to retain such records for minimum periods of time. In the scheme of things it is intended that we have access to these records wherever they are located. Access is only sought to check the truth of these statements by taxpayers.

5.7 The ATO stated that an alternative approach to self-assessment would involve compelling taxpayers to substantiate all claims with every return.

Australian Quarantine and Inspection Service

5.8 AQIS stated that it exercised its search and seizure powers “with prudence”, and wherever possible sought entry by consent, particularly to registered or approved premises. It had sought search warrants as an investigative device on ten occasions over the previous three years, and on six occasions had actually enforced those warrants. On the other four occasions, the warrants had been returned to court.

National Registration Authority

5.9 NRA stated that, without its ‘offence-related’ entry provisions “vital evidence necessary to secure effective prosecution of offenders would be missed”.
 In the six months to March 1999, it completed six successful prosecutions relating to the illegal importation and supply of unregistered agricultural chemical products, unregistered veterinary vaccines and the unauthorised supply of veterinary chemical products.

Every one of these prosecutions relied heavily on evidence which was obtained under the NRA’s powers of search, entry and seizure. Each of these prosecutions related to practices which posed substantial risks to one or more of human health and safety, Australia’s international trade, the environment, and crops or livestock.

National Industrial Chemicals Notification and Assessment Scheme

5.10 NICNAS stated that it used its compliance entry provisions, on average, on two occasions a month. On these occasions, there was often no search of the premises, with the visit used as an opportunity for NICNAS to express concerns, provide information and ensure compliance through voluntary remediation.

5.11 NICNAS had obtained a warrant to search premises on three occasions since the commencement of its legislation in 1990. It stated that the only clear and definitive record of the chemicals introduced by a company lay within that company’s own records. “Legally appropriate (and enforceable, if necessary) access to these records is necessary for NICNAS to be able to continue to ensure safe chemical use.”

Other agencies

5.12 Both ASIC and the HIC suggested that their entry powers were used much less frequently than their power to issue a notice for the production of documents. ASIC, for example, stated that it would almost invariably issue such a notice as a first step. Then, based on the documents produced, it would question the person concerned. While it did apply for search warrants, it was usually “in circumstances where the investigation is sufficiently progressed to justify their use”, or where there was a real concern about the destruction of evidence once ASIC’s interest in a matter became known.

5.13 A broadly similar approach is utilised by the HIC.
 HIC pointed out that the operation and conduct of its entry provisions had been audited by the Australian National Audit Office (ANAO) in 1995-96. ANAO concluded that:

· HIC’s enhanced powers to investigate fraud and excessive servicing have improved the Commission’s ability to conduct investigations and prepare prosecutions;

· without powers of this kind the ability of the Commission to conduct investigations and prepare prosecutions would be impaired; and

· HIC was using the enhanced powers in accordance with the legislation and in a professional manner.

5.14 On the evidence available to the Committee, it concludes that, in general terms, entry and search powers are being used effectively. While broad opposition has been expressed to any extension to such provisions,
 some agencies suggested that their powers might be amended to make them more effective in various ways.

Making the warrant provisions in the Crimes Act more effective

5.15 The AFP told the Committee that the current Crimes Act provisions in relation to search warrants were, in general, both fair to occupiers and provided an effective mechanism for the gathering of evidence. However, it proposed a number of specific procedural improvements to these provisions. These improvements, which were supported by the Commonwealth Director of Public Prosecutions,
 and the AFPA,
 and, in part, by Mr Michael Rozenes QC,
 are discussed below.

Telephone warrants

5.16 Under section 3R of the Crimes Act 1914, an application for a warrant may be made by “telephone, telex, facsimile or other electronic means”. Such warrants may only be issued to police officers in urgent cases, and an application must include all of the information that would ordinarily be provided in support of a warrant, although the information need not be sworn. If the issuing officer were satisfied that a warrant should be issued, he or she would sign a warrant in the normal form and inform the applicant of the terms of the warrant. The applicant was then required to complete a form of warrant reflecting the terms described by the issuing officer, and the officer who executed the warrant must send a copy of the warrant and a sworn copy of the information to the issuing officer within 1 day of executing the warrant. Obtaining a telephone warrant was intended to cover situations where delay could frustrate the execution of the warrant.

5.17 However, it was the experience of AFP members that section 3R was not operating as intended:

In many instances an issuing officer will not take verbal information and insists on a written application, requiring AFP members to type up the information and send it via facsimile to that issuing officer. This can be very time consuming and does not provide the AFP with the ability to utilise this valuable tool in the manner intended.

5.18 The AFP proposed that any doubts underlying the grant of telephone warrants could be reduced by providing for verbal applications for warrants to be recorded. This would reduce any concerns an issuing officer might have about whether an accurate record had been made of the application and the terms of any warrant issued. All questions put, answers provided, and the terms imposed on police would be recorded. A copy of the transcript of the record of the application and the terms of the warrant issued could then be made available to the issuing officer within the relevant time.

5.19 Such a change would enable police to obtain search warrants quickly in circumstances of urgency. At present it could take up to 2 hours to obtain a warrant by facsimile, and this delay might defeat the intent of the provision.

5.20 On this issue, Mr Michael Rozenes QC stated that he was generally in favour of facilitating the warrant process by electronic means “provided proper information is made available to a properly instructed judicial officer whose conduct is accountable and in circumstances where the product of the search is properly identified and … supervised thereafter”.

Searches outside specified hours

5.21 Section 3F(3) of the Crimes Act 1914 provides that, if a warrant states that it may be executed only during specified hours, it must not be executed outside those hours. This may lead to difficulties if a search takes longer than expected (for example, if it unearths a wealth of material, or if too few officers are sent to undertake the search):

The Commonwealth Director of Public Prosecutions has advised the AFP that if a warrant states that it can only be executed between the hours of 9am and 5pm, then the search must end at 5pm even if it has not been completed, unless the occupier gives informed consent for the search to continue. This is an outcome which has frustrated the effective execution of search warrants and leads to the potential for the loss or destruction of evidence …

At present, in cases where the executing officer is almost out of time within which to execute a warrant, that officer often has no other option other than to seize documents in bulk rather than taking the necessary time to determine whilst executing the warrant, precisely which documents are required as evidential material.

5.22 The AFP pointed out that such an approach often resulted in inconvenience to occupiers through the seizure of documents not necessarily required for an investigation. While an officer could seek the issue of a further search warrant prior to the expiry of the warrant being executed, this was considered “too time-consuming” and a cause of further delay.

5.23 The AFP suggested that it would be far simpler, and more consistent with the effective conclusion of a search instituted under warrant, for an application for an extension of time to be made by telephone. A similar approach could be taken to that presently provided in Part 1C of the Act in relation to the extension of an investigation period.

Clarification of when a warrant ceases to be in force

5.24 Section 3E(5)(e) of the Crimes Act 1914 provides that the period for which a warrant remains in force must be specified in the warrant, and must not be more than 7 days. Where a warrant is issued for a set number of days, the time at which it ceases to be in force is currently unclear.

5.25 For example, a warrant issued at 10am on the first day of the month for a period of 7 days might cease to be in force at midnight on the 8th day of that month; or at 10am on the 8th day of that month; or at midnight on the 7th day of that month.

5.26 Section 36 of the Acts Interpretation Act 1901 provides that, where a period of time is calculated from a given act (for example, the issue of a warrant) then, unless a contrary intention appears, that time should be calculated excluding the day of that given act. This would seem to suggest the first approach noted above. However, the DPP has advised that caution should be used and the third approach noted above adopted. The AFP proposes that the legislation be amended to make the position clear, and the DPP states that it is undesirable that that there should be uncertainty on such a basic issue as when a search warrant is actually in force.

Seizure of material relevant to State and Territory offences

5.27 It is common for AFP members, while executing Part 1AA warrants, to discover evidence of offences against State or Territory laws. This situation often arises in relation to narcotic investigations.

5.28 Under sections 3F(1)(d) and 3F(2)(c) of the Crimes Act 1914, an officer executing a Commonwealth warrant can seize a ‘thing’ that falls outside the terms of that warrant if the officer believes on reasonable grounds that it will provide evidence of an offence against Commonwealth law and there is a risk of its loss if it is not seized. However, the officer in these circumstances cannot seize a ‘thing’ that will provide evidence against a State law – the officer is only able to notify the relevant State or Territory police and hope that they might attend with a warrant before the evidence is lost.

5.29 A corresponding difficulty arises under section 3F(5). This provision gives the officer executing a Commonwealth warrant the power to make things seized available to officers of other (Commonwealth) agencies if it is necessary for the purpose of investigating or prosecuting offences to which the things relate. There is no corresponding statutory power to make things seized under a Part 1AA warrant available to State police or officers of State agencies. The AFP observes that this result “is clearly at odds with the reality of how modern criminals engage in criminal activity”. Criminals do not confine their unlawful activities to conduct which constitutes offences in only one jurisdiction”.

5.30 An example of the anomalous operation of the existing provision was provided by the AFPA:

We were executing a search warrant in relation to social security offences. We went into the premises, we conducted our search and, towards the end of the search, we went out to the backyard and noticed that there were between 15 and 20 marijuana plants that were about six foot high. We had just read the latest advice from the Director of Public Prosecutions that said we could not seize those items under the warrant. So, as the next best thing, we called the local state police and arranged for them to get a search warrant. I despatched the majority of my team away from the premises because they were still conducting the social security investigation … and I and another person stayed on hand and waited for the state police to come. It took about 2½ to three hours for them to come because they had to go and obtain another search warrant under their state legislation.

5.31 In order to improve the effectiveness of these provisions, the AFP sought a provision expressly authorising an executing officer to seize material relevant to a State or Territory offence where there were reasonable grounds for believing that the material was at risk of loss or destruction.

5.32 The DPP proposed allowing AFP officers to apply for search warrants under State law in cases where the AFP was investigating an offence under State law as part of its role to safeguard Commonwealth interests.

5.33 There was a suggestion that some of these proposals might face a constitutional difficulty. For example, the DPP stated that constitutional advice which had been obtained by the Attorney-General’s Department indicated that the Commonwealth could not enact a provision allowing a Commonwealth officer to seize evidence relating to state offences. While not agreeing with this advice, efforts by the DPP to seek a review of the matter by the Attorney-General’s Department had not so far succeeded.

Covert searches

5.34 Prior to the passage of the new Part 1AA of the Crimes Act 1914, it had been lawful for members of the AFP to conduct searches of premises, under warrant, without first notifying the owner/occupier of the search. The AFP also referred to cases in which police wished to execute a search warrant without the knowledge of an occupier of premises. In such cases, AFP officers would find it useful to be able to enter premises covertly to take photographs or fingerprints or obtain other secondary evidence of criminal conduct.
 This approach was currently prevented by the requirement that an occupier be given a copy of the search warrant and a receipt for any items removed during the search.
 There was also a presumption that an occupier should, if practicable, be present during the execution of a warrant.

5.35 The AFP proposed that the Act contain a provision which would authorise police to conduct covert searches, under warrant, with the knowledge and authority of the issuing officer, subject to appropriate safeguards.
 Two safeguards suggested included a requirement that the covert search be undertaken in the presence of an AFP member who was independent of the investigation, and notifying the occupier of the details of any covert search once charges were preferred, or an investigation finalised, or the reasons for the investigation remaining covert no longer applied.

5.36 In advancing this proposal, the AFP noted that this was “clearly a sensitive issue in which the community interest in effective law enforcement must be balanced against individual rights and freedoms”.

5.37 The AFPA supported this proposal.

5.38 Mr Michael Rozenes QC affirmed that the execution of a warrant covertly was probably an important part of the modern law enforcement process:

It just needs to be supervised. I do not mean supervised by some independent police officer, that is not supervision in which the community will have any confidence at all. The judicial office holder who issues the warrant and permits a covert execution of it in terms ought to be responsible for what is done there. Whether that means that you take the magistrate on the bust or the raid, I do not know. There has to be some accountability for what is done covertly, as there is, is there not, some provision in the Commonwealth listening device law that brings the product back to the court in some way? 

Making the warrant provisions in the Customs Act more effective

5.39 The ACS told the Committee that, in 1998-99, it had made 195 applications for warrants under the Customs Act 1901 (involving 516 premises); 23 applications for warrants under the Crimes Act 1914 (involving 106 premises), and 8 applications under the Wildlife Protection (Regulation of Exports and Imports) Act 1982 (involving 10 premises).

5.40 ACS stated that, although its 1995 search, entry and seizure scheme had “generally worked satisfactorily and is well accepted by Customs officers”, various practical and legal difficulties had arisen.
 These difficulties had arisen through a combination of the complexity of the 1995 amendments together with a number of unforeseen legal and practical circumstances. Some of these difficulties echoed those experienced by the AFP, referred to above.
 Other difficulties are outlined below.

Retention of evidential material

5.41 Where evidential material is being assembled for a prosecution under the Crimes Act, the Customs Act did not enable that material to be retained for more than 60 days. Provisions enabling an extension of time are currently limited to matters involving offences only under the Customs Act. Consequently, where the DPP considers that the suspected offences should be prosecuted as criminal offences (for example, under section 29D of the Crimes Act), and the material needs to be retained for more than 60 days, ACS finds it necessary either to seek a Crimes Act warrant (and a constable to execute it), or to ask the AFP to seize the material from Customs to bring it within the less restrictive retention provisions of the Crimes Act. ACS states that the Attorney-General’s Department agrees that this provision requires amendment.

5.42 Secondly, the 60 day retention period was said to be too short. In the majority of cases involving fraud, it was necessary to seek an extension. Although an extension was invariably granted, there was considerable cost to all parties, and significant delays in completing the investigation. ACS states that the Law Council of Australia acknowledged that this was a problem, and the Attorney-General’s Department agreed that this provision required amendment.

Collection of evidence of criminal offences

5.43 ACS states that, at the time its 1995 provisions were drafted, it was generally accepted that evidence of serious Customs offences collected by means of a Customs warrant could be used in a prosecution under the Crimes Act. There were now serious doubts about this, and “the DPP has advised that if serious offences are under investigation the safe course is to use a Crimes Act warrant to secure evidence”. This requires the co-operation of police to make an officer available to execute the warrant, even though the application is sworn by a Customs officer and the search team is comprised of Customs officers.

Forfeited goods seized as evidential material

5.44 ACS notes that current provisions draw a distinction between forfeited goods and evidence. This does not permit the seizure of goods as evidence where they are also forfeited goods. The only alternative is to seize the goods outright, or, if feasible, to use a Crimes Act warrant. Legal advice is that “seizure for evidential purposes does not fall within the criteria for demonstrating a necessity for seizure,” and therefore cannot be used. ACS proposes an ability to hold goods purely as evidence.

5.45 It also proposes the insertion of a provision permitting Customs to dispose of abandoned forfeited goods, whether the goods were seized as evidence or as forfeited goods.

Other amendments

5.46 ACS also proposes that:

· the telephone warrant provisions of the Customs Act, and other Commonwealth Acts, are complex and difficult to apply in practice, and should be reviewed to make them more effective;

· publication of a notice of seizure in a newspaper should not have to be in the same format as the usual seizure notice - printing the formal notice is expensive, and it should be able to use a briefer format without damaging the rights of any relevant party;

· when special forfeited goods (including narcotic goods) are seized, the outside packaging should also be seized along with the goods – the current provisions mean that narcotics can be seized without warrant, but any wrapping must be the subject of an application for a section 203 seizure warrant, because it is forfeited goods, but not special forfeited goods; and

· the definition of a “person assisting” in section 183UA of the Customs Act should be amended to specifically include police officers, and provide for standing authorisations to be granted in respect of certain specialist assistants (such as locksmiths, forensic experts and computer experts), and to enable the executing officer to authorise persons to assist.

Conclusions

5.47 While the Committee is not in a position to definitively decide, many of the above proposals put forward by the AFP and ACS would seem designed to make the administration of their search and entry provisions more effective without affecting the fair operation of those provisions.
5.48 However, the Committee has reservations about authorising the AFP to conduct covert searches, which, as the AFP itself observes, remains “a sensitive issue” involving a balance between effective law enforcement and the right not to have an otherwise illegal act performed on one’s property. It is well to remember the words of the Vice Chancellor, Sir JL Knight Bruce in Pearse v Pearse that:

the discovery and vindication and establishment of truth are main purposes certainly of the existence of Courts of Justice; still for the obtaining of these objects, which, however valuable and important, cannot be usefully pursued without moderation, cannot be either usefully or creditably pursued unfairly or gained by unfair means, not every channel is or ought to be open to them … Truth like all other good things, may be loved unwisely – may be pursued too keenly, may cost too much.
 

5.49 With that reservation, the Committee considers that the Attorney-General and the Minister for Justice and Customs should examine the feasibility and the ramifications of the other proposals put.

Recommendations

15.
The Committee recommends that the Attorney-General and the Minister for Justice and Customs examine the amendments to the Crimes Act 1914 proposed by the AFP, and the amendments to the Customs Act 1901 proposed by the Australian Customs Service, and introduce legislation to implement those amendments.

16.
While aware that covert searches might make law enforcement easier, the risks are such that the Committee is opposed to recommending such searches.
Senator Barney Cooney

Chairman
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