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Extract from Standing Order 24

(1) (a) Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in' respect of Acts of
the Parliament, whether such bills. or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(by  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

FIRST REPORT OF 1992

The Committee has the honour to present its First Report of 1992 to the Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles

1(a)(i) to (v) of Standing Order 24:

Arts, Sport, Environment and Territories Legislation
Amendment Bill 1991



ARTS, SPORT, ENVIRONMENT AND TERRITORWES LEGISLATION
AMENDMENT BILL 1991

This Bill was introduced into the House of Representatives on 28 November 1991

by the Minister for the Arts, Sport, the Environment, Tourism and Territories.

The Bill proposes to amend the following Acts:

the Australian Capital Territory (Planning and Land Management) Act

1988, to:

- introduce a Ministerial power of direction in relation to the
National Capital Plan; and

- empower the National Capital Planning Authority to charge
for planning and related approvals;

the Australian Sports Drug Agency Act 1990, to:

- ensure the notification of international anti-doping
arrangements in the regulations;

- change the reporting requirements regarding negative test
results;

- exempt the Australian Sports Drug Agency from taxation;
and

- enable the Agency to delegate certain powers to its
employees;

the Environment Protection (Sea Dumping) Act 1981 and the Wildlife

Protection (Regulation of Exports and Imports) Act 1982, to enable

analysts to give evidence and overcome gaps in evidence in judicial

proceedings;



the National Parks and Wildlife Conservation Act 1976, to enable
botanic gardens, parks and reserves to be managed under the Act and
insert three international agreements into the Schedule;

the Norfolk Island Act 1979, to delegate powers to the Acting and
Deputy Administrators when the Administrator is absent; and

the Protection of Movable Cultural Heritage Act 1986, to allow the
National Cultural Heritage Committee to approve a recommendation

or report without convening a meeting.

The Committee dealt with the Bill in Alert Digest No. 21 of 1991, in which it made
various comments.. The Minister for the Arts, Sport, the Environment and
Territories responded to those comments in a letter dated 26 February 1992. A
copy of that letter is attached to this report. Relevant parts of the response are also

discussed below.

'Henry VII' clause
Schedule - proposed new subsection 65A(3) of the Australian Sports Drug Agency
Act 19%0

In Alert Digest No. 21 of 1991, the Committee noted that the Schedule to the Bill
contains, among other things, several proposed amendments to the Australian
Sports Drug Agency Act 1990. Included in those proposed amendments is a
proposed new section 65A. The Committee noted that that proposed new section

provides:

(1) Subject to subsection (3), the Agency is not subject
to taxation under an law of the Commonwealth or of a State
or Territory.

(2) Subject to subsection (3), the transactions of the
Agency in respect of goods for use (whether as goods or in
some other form), and not for sale, by the Agency are not



The Committee indicated that proposed new subsection 65A(3) is what it would
generally consider to be a 'Henry VIII' clause, since, if enacted, it would allow the
Governor-General (acting on the advice of the Federal Executive Council) to
promulgate regulations to disapply subsections (1) or (2) in relation to taxation
under a specified law. The Committee suggested that, in effect, it would allow the

amendment of the operation of the primary legislation by subordinate legislation.

The Committee drew Senators' attention to the clause, as it may be considered an
inappropriate delegation of legislative power in breach of principle 1(a)(iv) of the

subject to the laws of the Commonwealth relating to sales
tax.

(3) The regulations may provide that subsection (1) or
(2) does not apply in relation to taxation under a specified
law.

Committee's terms of reference.

The Minister has responded as follows:

Though the Committee suggests that this is not a good reason, of itself, for

including such a clause in this Bill, the Committee notes that the Minister goes on

to say:

Provision for regulations to be made to remave, wholly or
partly, the tax exemption given by the Act establishing a
statutory authority has been made frequently in recent year.
Examples include section 50 of the Australian_Sports
Commission Act 1989, section 30 of the former Australian
Sports _Commission Act 1985, section 39 of the former
Australian Institute of Sport Act 1986, section 48 of the
Australian Tourist Commission Act 1987, and section 58 of

the Australian Horticultural Corporation Act 1987,




The reason for such provisions is that they cover future possibilities
where it may not be appropriate for bodies such as these to be totally
exempt from the specified taxes. For example, State taxation laws
could change rapidly and unexpectedly. As a matter of prudence in
taxation policy, the provision appears to me to be desirable.

The Committee thanks the Minister for this response.

Barney Cooney
(Chairman)



MINISTER FOR THE ARTS, SPORT. THE ENVIRONMENT
AND TERRITORIES

Hon. Ros Kelly M.P. Phone: 106 277 7640

Faesimile. 1060 273 4130
26 FEB 1892

Senator B Cooney
Chairman RECEIVED
Senate Standing Committee for

the Scrutiny of Bills 27 FEB 1992
Parliament House Senate §
CANBERRA ACT 2600 1or the Scruing ol Bie

Dear Senator Copaéy ,

I refer o Mr Argument’s letter of § December 1991 and the
comments in the attached Scrutzny of Bills Alert Digest on the
amendments to the Act 1990 i

the Arts, Sport, Environment and Territories Legislation
Amendment Bill 1991

The Committee notes that the proposed new section 65A of the
ASDA Act would exempt ASDA from Commonwealth, State and
Territory taxation, and exempt ASDA’s transactions in respect
of goods for use not sale from sales tax., However,
regulations could be made to remove these exemptions, as
regards taxation under a law specified in the regulations.

Provision for regulations to be made to remove, wholly or
partly, the tax exemption given by the Act establishing a
statutory authority has been made frequently in recent years.
Examples include section 50 of the
, section 30 of the former Australian
, section 39 of the former
, section 48 of the

3 1i 3 £ :
Australian Tourist Commission Act 1987, and section 58 of the

The reason for such provisions is that they cover future
possibilities where it may not be appropriate for bodies such
as these to be totally exempt from the specified taxes. For
example, State taxation laws could change rapidly and
unexpectedly. As a matter of prudence in taxation policy, the
provision appears to me to be desirable.

Yours sincerely

ROS KELLY %7

P iy L=
PARLIAMENT HOUSE, CANBERRA. A €T 2s0n
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TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a) Atthecor ment of each Parli a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i). trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

SECOND REPORT OF 1992

The Committee has the honour to present its Second Report of 1992 to the Senate.
The Committee draws the attention of the Senate to clauses of the following Act

and Bills which contain provisions that the Committee considers may fall within
principles 1(a)(i) to (v) of Standing Order 24:

Construction Industry Reform and Development Bill 1991

Electoral and Referendum Amendment Act 1991

Forest Conservation and Development Bill 1991

-11-



CONSTRUCTION INDUSTRY REFORM AND DEVELOPMENT BILL 1991

This Bill was introduced into the Senate on 19 December 1991 by the Minister for
Industrial Relations.

The Bill proposes to establish the Construction Industry Development and the
Construction Industry Reform Agency.

The Committee dealt with the Bill in Alert Digest No. 1 of 1992, in which it made
various comments. The Minister for Industrial Relations responded to those
comments in a letter dated 18 March 1992. A copy of that letter is attached to this
report.

The Committee notes the Bill passed the Senate on 5 March, with amendments.
However, the Minister's response may nevertheless be of interest to Senators.
Relevant parts of the response are, therefore, discussed below.

General comment

In Alert Digest No. 1, the Committee noted that clause 55 of the Bill provides for
periodic reporting by the proposed Construction Industry Reform Agency. It states:

Periodic reports

55.1) The Agency must, in addition to the requirement
to prepare an annual report under section 63M of the Audit Act
1901 (as applied under subsection 51(1) of this Act) prepare a
report in accordance with the regulations for each prescribed
period.

-12 -



(2) The Board must, as soon as possible afier a report
under subsection (1) is prepared, cause a copy of it to be given to
each of the following:

(a) the Minister;

(b) the Minister for Small Business and Customs;

(c) the Minister for Administrative Services;

(d) the Minister for Employment, Education and Training;

(e) the Minister for Health, Housing and Community
Services;

(f) the Minister for Defence.

3) The Board may cause a copy of a report prepared
under subsection (1) to be given to the Council.

The Committee noted that, while the clause contained a requirement that the
Agency report to various Ministers, there was no obligation to table such reports
in the Parliament. The Committee suggested that given that the Agency would be
appropriated funds by the Parliament, it would be appropriate for the legislation
to contain a requirement that periodic reports by the Agency be tabled in the

Parliament.

The Minister has responded as follows:

The Committee's concerns have been met as a result of an
amendment made to the Bill in the Senate on 5 March 1992. The
Senate accepted an amendment moved by the Australian
Democrats to add sub-clause 55(4) to the Bill, This clause
provides:

The Minister must cause a copy of each periodic
report prepared in accordance with this section to be
Jaid before each House of the Parliament within 15
sitting days of that House after the Minister receives
the periodic report.

This tabling requirement endorses the Committee's suggestion that

periodic reports of the Construction Industry Development Agency
be tabled in the Parliament.

S13-



The Committee thanks the Minister for his response and for accepting the
amendment referred to, which the Committee notes was passed by the Senate on
5 March.

-14-



ELECTORAL AND REFERENDUM AMENDMENT ACT 1991

The Bill for this Act was introduced into the Senate on 12 September 1991 by the
Minister for Administrative Services.

The Act gives effect to recommendations made by the Joint Standing Committee
on Electoral Matters in its Report No 3 (which flowed from its Inquiry into the
Conduct of the 1987 Federal Election and the 1988 Referendums) not already given
effect administratively or by regulation.

The Committee dealt with the (then) Bill in Alert Digest No. 16 of 1991, in which
it made various comments. The Minister for Administrative Services responded to
those comments in a letter dated 25 October 1991. The Minister's response was
discussed by the Committee in its Seventeenth Report of 1991, in which the
Committee made some further comments, The Minister has now responded to
those further comments in a letter dated 9 March 1992. A copy of that letter is
attached to this Report. Relevant parts of the response ate also discussed below.

Reversal of the onus of proof
Clause 42 - proposed new section 140A of the Referendum (Machinery Provisions)
Act 1984

In Alert Digest No. 16 of 1991, the Committee noted that clause 42 of the (then)
Bill proposed to insert a new section 140A into the Referendum (Machinery

Provisions) Act 1984, That proposed new section provided:

In proceedings for an offence against section 45 of this Act [which
deals with compulsory voting], an averment by the prosecutor

-15-



contained in the information of complaint is taken to be proof of
the matter averred in the absence of evidence to the contrary.

The Committee suggested that this was a reversal of the onus of proof, as the
provision would (if enacted) require a defendant to prove that matters averred to
by the prosecutor were not, in fact, correct. The Committee noted that, ordinarily,
it would be incumbent on the prosecution to prove all the matters contained in the

averment.

The Committee indicated that it strongly disapproved of this type of provision. In
making this statement, the Committee noted that the Senate Standing Committee
on Constitutional and Legal Affairs (as it then was), in its influential report entitled
The burden of proof in criminal proceedings (Parliamentary paper no 319/1982),
also indicated its disapproval of the use of such provisions. The Committee noted
that, in that report, the Constitutional and Legal Affairs Committee recommended
that Yfa]s a matter of legislative policy averment provisions should be kept to a
minimum.’ (at para 7.16 of the report).

The Committee drew Senators' attention to the provision, as it may have been’
considered to trespass unduly on personal rights and liberties, in breach of principle

1(a)(i) of the Committee's terms of reference.
On 25 October 1991, the Minister responded as follows:

The new provision is made necessary by the amendments to
section 45 of the Referendum (Machinery Provisions) Act 1984,
which replace. the current scheme for the enforcement of
compulsory voting with a 'penalty notice' scheme. Under the
penalty notice scheme, there will be no requirement on voters to
provide a statement of their reasons for failing to vote, nor will
there be an offence of failing to reply to notices sent to apparent
non-voters. Prosecutions of non-voters who do not take either the
option of paying the prescribed $20 penalty or the option of
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offering valid and sufficient reasons for failing to vote would be
impracticable without an averment provision of the type proposed,
since the prosecution would be unable in any particular case to
prove the absence of a valid and sufficient reason for the failure
to vote. The reversal of the onus of proof is in effect required
because the matters which would be deemed to be proved fall
within the specific knowledge of the defendant.

The Committee thanked the Minister for this response, but, for several reasons, the
retained its concern about the provision. First, the Committee re-iterated its in-
principle objection to the use of such provisions and re-stated its belief that their

use should be kept to a minimum.

Second, the Committee noted that, in the Minister's opinion, prosecutions for the
relevant offences would be 'impracticable’ without an averment provision. However,
the Committee noted that this appeared to be largely a result of the penalty notice
scheme which was to be put in place by the amendments to section 45 of the
Referendum (Machinery Provisions) Act 1984 to which the Minister referred. The
Committee suggested that, in other words, if the scheme were differently framed,

these averments might not be required.

Finally, the Committee noted. that, according to the Minister's response, the
averments would relate to matters which were ‘within the specific knowledge of the
defendant'. The Committee observed that this meant that, on the scheme proposed,
matters peculiarly within the defendant's knowledge were to be deemed to be
proved by way of their being averred to by the prosecutor..

For those reasons, the Committee continued to draw Senators' attention to the

provision, as it may have been considered to trespass unduly on personal rights and
liberties, in breach of principle 1(a)(i) of the Committee's terms of reference.

.17 -



In his letter of 9 March 1992, the Minister has responded to those comments as

follows:

I noted in my letter of 25 October 1991 that prosecutions for
failure to vote at a referendum without a valid and sufficient
reason would be impracticable in many cases without an averment
provision like section 140A, because under the new penalty notice
scheme for the enforcement of compulsory voting, there will be no
requirement on apparent non-voters to provide a statement of
their reasons for failing to vote, nor will there be an offence of
failing to reply to a non-voter's notice. The Committee has
observed that ‘'if the scheme were differently framed, these
averments might not be required'.

The Minister goes on to say:

While I sympathise with the Committee's concern over the use of
averment provisions, the purpose of the new scheme for the
enforcement of compulsory voting is to relieve voters of the
requirement to engage in the lengthy correspondence which is a
feature of the current enforcement scheme. The retention of the
obligation currently placed on all apparent non-voters to show
cause why they should not be prosecuted would defeat the
purpose of the new scheme. In the absence of that obligation
however it will in general be impossible for the lack of a valid and
sufficient reason for failure to vote to be proved by direct
evidence rather than by averment. It is therefore not clear to me
that there is any way in which the use of averments can be
avoided short of abandoning the new penalty notice scheme, and
the considerable benefits associated with it.

I note furthermore that the existing requirement to show cause
why proceedings for failure to vote without a valid and sufficient
reason for such failure should not be instituted is. in effect a
reversal of the onus of proof. Thus the new provision does not
amount to a major change in legal policy.

- 18-



The Minister concludes by saying:

1 should mention that under the new provisions, a prosecution will
only be launched against a person who has failed to reply to two
Ppenalty notices: a person who has a valid and sufficient reason for
failing to vote will be given two opportunities to state it before.any
possibility arises of a prosecution. It can reasonably be expected
that the great bulk of cases in which a person has a valid and
sufficient reason for failing to vote will be resolved satisfactorily
well before any question of court proceedings relying on an
averment arises.

The Committee thanks the Minister for his further response. However, the
Committee retains its original concerns about use of this type of provision.

-19-



FOREST CONSERVATION AND DEVELOPMENT BILL 1991

This Bill was introduced into the House of Representatives on 28 November 1991
by the Minister for Resources.

The Bill proposes to identify and facilitate the protection of forest areas of
significant environmental, cultural and heritage value and facilitate investment by
enterprises in major wood processing projects to produce goods for import

replacement and/or export.

The Committee dealt with the Bill in Alert Digest No. 21 of 1991, in which it made
various comments. The Minister for Resources responded to those comments in a
letter dated 9 March 1992. A copy of that letter is attached to this report. Relevant

parts of the response are also discussed below.

Non-reviewable decision
Subclause 10(1), clauses 11 to 15 and 17 to 21

In Alert Digest No. 21 of 1991, the Committee noted that subclause 10(1) of the
Bill provides:

If the Minister is satisfied that the conditions imposed
by [clauses] 11 to 15 (inclusive) have been met in
relation to a particular wood processing project, the
Minister must, by instrument in writing, declare that
this Act applies to the project.

The Committee noted that clauses 11 to 15 set out five conditions which are to be
met, inchuding conditions relating to the dominant purpose of a wood processing
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project, the completion of an appropriate assessment process, the enactment of
appropriate State laws, etc.

The Committee further noted that a decision by the Minister under subclause 10(1)
would not appear to be subject to any form of review on the merits. The
Committee suggested that, as a result, such a decision would only appear to be
subject to challenge as to its legality under, for example, the Administrative
Decisions (Judicial Review) Act 1975.

Similarly, the Committee noted that, under clauses 11 to 15, 'the designated
Ministers' would be given a discretion to determine whether or not the various
conditions set out in those clauses had been met. The Committee noted that the
clauses appear to offer no scope for a review of those Ministerial decisions on their

merits.

Finally, the Committee noted that clauses 17 to 21 would give ‘the designated.
Ministers' a discretion in relation to certain ‘exceptions' under the legisiation. The
Committee noted that those exceptions would operate against subclause 15(2),
which provides that the Commonwealth must not exercise any of its other decision
making powers in such a way as to prevent or obstruct a wood processing project.
The Committee suggested that the various Ministerial decisions involved did not
appear to be subject to any form of review on the merits.

The Committee drew Senators' attention to the clauses, as they may be considered
to make rights, liberties or obligations unduly dependent on non-reviewable
decisions, in breach of principle 1(a)(iii) of the Committee's terms of reference.

The Minister has responded as follows:

I do not consider the decisions you have referred to would be
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appropriate for review on the merits, as they are decisions made
at a high level of government and involve major issues which are
likely to attract significant Parliamentary scrutiny. With respect to
decisions under this legislation it is appropriate that the
Government itself make the final determination with respect to
the granting and, in appropriate circumstances, the removal of
resource security. It should be the responsibility of the
Government, and the Government alone, to defend the merits of
such decisions in. Parliament and any other forum. Accordingly,
decisions under this legislation fit into that narrow category of
decisions for which merits review would be inappropriate.

The Minister goes on to say:

I also note that an essential objective of the Bill is to provide
security and certainty to both the forest industry and to the
Australian community, At each of the preconditional stages to the
grant of resource security by the Prime Minister under subclause
10(1), the relevant designated Minister must decide whether
he/she is satisfied or not as to whether the project meets the
requirements imposed by these clauses.

The Minister concludes by saying:

The granting of resource security under the legislation is
necessarily an exhaustive process involving extensive consultation
with relevant parties. It involves, inter alia, the project being
judged eligible, the satisfactory completion of up front assessments
and the entering into of legally binding and public agreements
between the Commonwealth, State and the enterprise concerned.
Following the completion of this process, the need to achieve
certainty in decision-making outweighs the benefits of independent
merits review. Of course judicial review, through both the
prerogative writs and under the Administrative Decisions (Judicial
Review) Act remain available for aggrieved persons to challenge
the Jawfulness of decisions.

The Committee thanks the Minister for this response.
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Designation of species as being ‘threatencd’
Subparagraph 17(3(a)(i)

In Alert Digest No. 21 of 1991, the Committee noted that clause 17 of the Bill
provides that the first exception to the general rule that other Commonwealth laws
are not to operate so as to prevent or obstruct a wood processing project is if the
designated Ministers are satisfied that major and unforseen environmental or
cuitural impact will result if the project goes ahead. The Committee noted that
subclause 17(2) makes specific provision in relation to threatening species of fauna
and flora, Paragraph 17(3)(a) provides that a species of fauna or flora is taken to
be 'threatened' for the purposes of subclause (3) if:

(i) the designated Ministers have, by instrument published
in the Gazette, declared the species to be a threatened
species; or

(ii) it comes within one of the threatened species set
out in the Schedule [to the Act].

The Committee suggested that subparagraph 17(3)(a)(i) may be considered to
insufficiently subject the exercise of legislative power to parliamentary scrutiny, as
it would allow the designated Ministers to declare a species of fauna or flora to be
'threatened' (and thereby open up the possibility of the security of a wood
processing project being subject to an exception) by simply publishing a notice in:
the Gazette. The Committee suggested that, in the circumstances, it may be
appropriate for such a declaration to be subject to tabling in both Houses of the
Parliament and, perhaps, to disallowance by either House.

The Committee drew Senators' attention to the provision, as it may be considered
to insufficiently subject the exercise of legislative power to parliamentary scrutiny,
in breach of principle 1(a)(v) of the Committee's terms of reference.



The Minister has responded as follows:

Subparagraph 17(4) of the Bill requires that the Minister
responsible for deciding whether a species is threatened must
satisfy himself/herself that there is adequate scientific basis for the
declaration and there has been appropriate consultation with the
States concerning the declaration and the views of the States have
been taken into account. This process will ensure that the
appropriate experts are consulted in order to establish a scientific
basis for categorising a species as ‘threatened'.

The Minister goes on to say:

I do not believe it would be desirable or appropriate for the
Parliament to be involved in establishing whether or not a species
is 'threatened! as the process will be based on independent
scientific advice. As such, it is appropriate for the decision to be
taken by the relevant Minister after consulting the qualified
experts and for the Minister to be able to make the declaration
immediately after the decision has been taken. Of course it would
be up to the Minister to defend his/her action in the Parliament
and the Administrative Decisions (Judicial Review) Act would be
available for aggrieved persons to challenge the lawfulness of such
decisions.

The Committee thanks the Minister for this response. The Committee remains of
the view that it would be desirable if the declarations in question were at least
tabled in the Parliament, as it is essential that as much effort is made as is
practicable to make the content of the declarations known to persons who may be
affected by them.

Barney Cooney
(Chairman)




PARLIAMENT HOUSE,
CANBERRA,ACT 2600

Senator B Cooney

Chalrman

Senate Standing Committee for
the Scrutiny of Bills

Parilament House

CANBERRA ACT 2600

Dear Senator Cooney

{NanK you 70 your ewer or &7 repary 1yye i re@uon 1o e LonsTucuon
Industry Reform and Development BIIl 1991 (the Bill) which | introduced Into the
Senate on 19 December 1991,

The Committes's concerns have baen met as a result of an amendment made to
the Bllt in the Senate on 5 March 1992, The Senate acceptsd an amendment
moved by the Australlan Democrats to add sub-clause 55 (4) to the Bill. This

clause provides:

-'The Minister must cause a copy of each pariodic report prepared in
accordance with this section to be lald before each House of the
Parilament within 15 sitting days of that House after the Minister
recolves the periodic report.”

This tebling requirement endorses the Committee's suggestion that periodic reports
of the Construction Industry Development Agency be tabled In the Pariament.

Yours fraternally

Petor Cook
19312,

MINISTER ASSISTING THE PRIME MINISTER
FOR PUBLIC SERVICE MATTERS
.. Telephone: {06} 277 7320 Facsimils (06) 273 4115 N
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SENATOR THE HON. NICK BOLKUS Parlioment House
Minister for Administrative Services Canberro, A.C.T. 2600

Telephone: (06) 277 7600
Focsimile: (06) 273 4124

Senatoxr B Cooney

Chairman

Senate Committee for the Scrucmy of Bills
Parliament House

CANBERRA ACT 2600

Dear Colleague

I am writing in response to the comments on the Electoral and
Referendum Amendment Bill 1991 made in the Seventeenth Report
of 1991 of the Senate Standing Committee for the Scrutmy of
Bills.

Concerns about three aspects of the Bill were raised in the
Scrutiny of Bills Alert Digest No. 16 of 1991 (9 October
1991), and I responded to them in my letter of 25 October
1991. One of those aspects remains: of concexn to the
Committee: the reversal of the onus of proof arising from new
section 140A of the Referendum (Machinery Provisions) Act
1984.

I noted in my lettexr of 25 October 1991 that prosecutions for
failure to vote at a referendum without a valid and sufficient
reagson would be impracticable in many cases without an
averment provision like section 140A, because under the new
penalty notice scheme for the enforcement of compulsory
voting, there will be no requirement on apparent non-voters to
provide a statement of their reasons for failing to vote, nor
will there be an offence of failing to xeply to a non-voter’s
notice. The Committee hag ‘observed that "if the scheme were
differently framed, these averments might not be reguired".

While I sympathise with the Committee’s concern over the use
of averment provisions, the purpose of the new scheme for the
enforcement of compulsory voting is to relieve voters of the
requirement to engage in the lengthy correspondence which is a
feature of the current enforcement scheme. The retention of
the obligation currently placed on all apparent non-voters to
show cause why they should not be prosecuted would defeat the
purpose of the new scheme. In the absence of that obligation
however it will in general be impossible for the lack of a
wvalid and sufficient reason for failure to vote to be proved
by direct evidence rather than by averment, It is therefore
not clear to me that there is any way in which the use of
averments can be avoided short of abandoning the new penalty
notice scheme, and the considerable benefits associated with
it.
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I note furthermore that the existing requirement to show cause
why proceedings for failure to .vote without a valid and
sufficient reason for such failure should not be instituted is
in effect a reversal of the onus of proof. Thus the new
provision does not amount to a major change in legal policy.

1 should mention that under the new provisions, a prosecution
will only be launched against a person who has failed to reply
to two penalty notices: a person who has a wvalid and
sufficient reason for failing to vote will be given two
opportunities to state it before any possibility arises of a
prosecution., It can reasonably be expected that the great
bulk of cases in which a person has a valid and sufficient
reason for failing to vote will be resolved satisfactorily
well before any question of court proceedings relying on an
averment arises.

Yours sincerely

"7

t
-

o eyecne

- —
NICK BOLKUS

9 MAR 1322
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11 MAR 1992

Senste Sianding
for the Scrutmy dc;lt:“

MINISTER FOR RESOURCES
The Hon. Alan Griffiths, MP

-8 MAR 1997

Senator B Cooney
Chai

airman
Senate Standing Committee for the Scrutiny of Bills
Parliament House
CANBERRA ACT 2600

@

Dear Senaor Cogney

I refer to the letter of 5 December 1991 from your Committee Secretary, Mr Argument, inviting
me to respond to the comments on the Forest Conservation and Devel Bill 1991 ined
in the Scrutiny of Bills Alert Digest No. 21 of 1991 (4 December 1991).

Your committee noted that certain decisions under the proposed legislation were not reviewable.
Tdo not consider the decisions you have referred to would be appropriate for review on the
merits; as they are decisions made at a high level of government and involve major issues which
are likely to attract significant Parliamentary scrutiny., With respect to decisions under this
legislation it is appropriate that the Government itself make the final determination with respect to
the granting and, in appropriate circumstances, the removal of resource security. It should be the
responsibility of the Government, and the Government alone, to defend the merits of such
decisions in Parliament and any other forum. Accordingly, decisions under this legislation fit
into that narrow category of decisions for which merits review would be inappropriate.

1 also note that an essential objective of the Bill is to provide security and certainty to both the
forest industry and to the Australian community. At each of the preconditional stages to the grant
of resource security by the Prime Minister under subclanse 10(1), the relevant designated
Minister must decide whether he/she is satisfied or not as to whether the project meets the
requirements imposed by these clauses.

The granting of resource security under the legislation is necessarily an exhaustive process
involving exiensive consultation with relevant parties. Tt involves, inter alia, the project being
judged eligible, the satisfactory completion of up front assessments and the entering into of
legally binding and public agreements between the Commonwealth, State and the enterprise
concerned. Following the completion of this process, the need to achieve certainty in decision-
making outweighs the benefits of independent merits review. Of course judicial review, through
both the prerogative writs and under the Administrative Decisions (Judicial Review) Act remain
available for aggrieved personsto challenge the lawfulness of decisions.

Munisienal Office: Electorate Office:
Parhament House Shop 25 \Milicara Malt
CANBERRA ACT 2600 Milleara Road. EAST KEILOR VIC 3033
Tele (060 227 2480 Fax 106 2714154 Tele 113 331 1922 Fav 103 23] 1928
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In relation to subparagraph 17(3)(a)(i) of the Bill, your committee also noted that it may be
appropriate for a declaration of a threatened species of fauna or flora by notice in the Gazette to be
subject to tabling in, and perhaps disallowance by, both Houses of the Parliament, Subparagraph
17(4) of the Bill requires that the Minister. responsible for deciding whether a-species is th d
must satisfy himself/herself that there is adequate scientific basis for the declaration and there has
been appropriate consultation with the States concerning the declaration and the views of the
States have been taken into account. This process will ensure that the appropriate experts are
consulted in order to establish a scientific basis for categorising a species as 'threatened',

1do not believe it would be desirable or appropriate for the Parliament to be involved in
establishing whether or not a species is 'threatened' as the process will be based on independent
scientific advice. As such, it is appropriate for the decision to be taken by the relevant Minister
after consulting the qualified experts and for the Minister to be able to make the declaration
immediately after the decision has been taken. Of course it would. be up to the Minister to defend
his/her action in the Parliament and the Administrative Decisions (Judicial Review) Act would be
available for aggrieved persons to challenge the Jawfulness of such decisions.

1 have forwarded a copy of this letter. to Mr Argument, the Secretary to the Senate Standing
Committee for the Scrutiny of Bills,

Yours sincerely

e

Qﬂ_ﬁuﬁ%"’_——/ﬂ ‘7
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TERMS OF REFERENCE
Extract from Standing Order 24

(1) (a)  Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and'in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

THIRD REPORT OF 1992

The Committee has the honour to present its Third Report of 1992 to the Senate.
The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Austratian National University Amendment (Autonomy) Bill 1992

Customs and Excise Legislation Amendment Bill 1992
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AUSTRALIAN NATIONAL UNIVERSITY AMENDMENT (AUTONOMY)
BILL 1992

This Bill was introduced into the Senate on.4 March 1992 by Senator Tierney as
a Private Senator’s Bill.

The Bill proposes to ensure that the Council of the Australian National University
has' the sole responsibility for the application of money appropriated by the
Parliament for the purposes of the University and its management.

The Committee dealt with the Bill in Alert Digest No. 3 of 1992, in which it made
various comments. Senator Tierney responded to those comments in a letter dated
31 March 1992. A copy of that letter is attached to this report. Relevant parts of

the response are also discussed below.

Retrospectivity
Clause 3

In Alert Digest No. 3, the Committee noted that clause 3 of the Bill proposes to
insert two new subsections into section 42 of the Australian National University Act
1991, That section deals with the appropriation of money to the University by the
Parliament. It also allows the Minister to give directions as to how that money is

to be paid to the University.

The Committee noted that proposed new subsections 42(4) and (5) provide:
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(4) The power of the Minister under subsection (2) may
not be exercised so as to allow any person or body other than the
Council effectively to control the application of money payable to
the University, or otherwise to abridge the entire control and
management of the University vested in the Council by subsection
9(1).

(5) A direction under this section which is contrary to
subsection (4), whether given before or after the commencement
of that subsection, is of no effect.

The Committee noted that, if enacted, proposed new subsection (5) could operate
retrospectively to invalidate a Ministerial direction given prior to the

commencement of the new sections.

The Committee drew attention to the provision, as it may be considered to trespass
unduly on personal rights and liberties, in breach of principle 1(a)(i) of the

Committee's terms of reference.

Senator Tierney has provided a detailed response to the Committee’s comment,
including some further background to the Bill. That background is as folfows:

The Minister for Higher Education and Employment Services has
decided that money appropriated by the Parliament to the
Australian National University for the purposes of the John Curtin
School of Medical Research, which is established under the Act as
one of the schools of the University, should be taken out of the
control of the Council of the University and placed in the control
initially of the National Health and Medical Research Council
and now apparently of the Department of Health, Housing and
Community Services. I regard this decision as a threat to the
autonomy of the University, and the purpose of the bill is to
render that decision of no effect and to ensure that a similar
decision cannot be taken in the future.

It appears that the Minister has acted under subsection 42(2) of
the Act which gives the Minister the power to determine the
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amounts in which and the times at which money appropriated by
the Parliament for the University is to be paid to the University.
The Minister's decision has apparently been carried out by a
ministerjal direction under this subsection.

As is pointed out in the explanatory memorandum to the bill, it is
arguable that this arrangement is contrary to the Act, which
provides in subsection 9(1) that the Council has the entire control
and management of the University, in subsection 19(4) that the
John Curtin School of Medical Research is one of the research
schools of the University, and in section 43 that money received
by the University, including money appropriated by the Parliament
and payable to the University under subsection 42(1), must be
applied by the Council solely for the purposes of the University.

The bill seeks to deal with the action of the Minister by amending
section 42 of the Act to make it clear that the power of the
Minister in that section cannot be used in such a way as to give
any person or body other than the Council effective control over
the application of money payable to the University, or otherwise
to take the control and management of the University or any part
of the University out of the hands of the Council. The bill
therefore may not alter the substantive law as contained in the Act
but merely clarify that law in so far as the Act gives the control
and management of the University to the Council.

Having given this background, Senator Tierney goes on to say:

It is quite true, as the Committee notes, that proposed new
subsection 42(5) operates retrospectively to invalidate a ministerial
direction given prior to the commencement of the bill. The bill is
deliberately framed in this way because it appears that the
Minister has already given a direction under subsection 42(2) of
the Act whereby the money for the John Curtin School of Medical
Research has been transferred to the control of the Department
of Health, Housing and Community Services. If the bill operated
only in relation to future directions under subsection 42(2),
therefore, it probably would not have the effect of reversing the
decision of the Minister. The bill is therefore deliberately
retrospective.
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Senator Tierney goes on to say:

I am surprised that the Committee should suggest, however, that
proposed new subsection 42(5) may be considered to trespass
unduly on personal rights and liberties. I cannot see any way in
which the personal rights and liberties of any person could be
affected by the operation of the provision. If the provision
operates as intended, the Minister's direction would be of no
effect, the control of the funds for the John Curtin School of
Medical Research would be returned to the Council of the
University, and the Department would no longer have any control
over those funds. It may be that the Committee considers that
there is some possibility of legal action being taken against the
Minister and officers for acting under the Minister's direction. I do
not see how any such action could be taken, and I think that the
possibility of such action is so remote as not to merit any
consideration, It would be possible, of course, to include in the bill
a provision to the effect that nobody is liable for any acts done
under a ministerial direction which is rendered of no effect by the
bill, but I do not think that such a provision is.warranted given the
unlikelihood of anyone being able to take any legal action.

The Committee thanks Senator Tierney for this detailed response. In making the
original comment, the Committee was not concerned. by the possibility of legal
action (as envisaged by Senator Tierney's response) so much as the risk that a
person who has received funds from, say, the National Health and Medical
Research Council (NHMRC) could have those funds withdrawn because the
payment of the funds to the NHMRC was, pursuant to the proposed amendments,
subsequently invalidated. The Committee was concerned that a person receiving
funds in such circumstances, in good faith, might be penalised.
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CUSTOMS AND EXCISE LEGISLATION AMENDMENT BILL. 1992

This Bill was introduced into the House of Representatives on 26 February 1992
by the Minister for Small Business, Construction and Customs.

The Bill proposes to:

provide for electronic transmission and lodgement of information
concerning imported goads;

amend the advance reporting regime for ships and aircraft and
their cargo, passengers and crew; and

streamline the claims procedure, accountability and administration
of the diesel fuel rebate scheme.

The Committee dealt with the Bill in Alert Digest No. 2 of 1992, in which it made
various comments. The Minister for Small Business, Construction and Customs
responded to those comments in a letter dated 26 March 1992, A copy of that letter
is attached to this report. Relevant parts of the response are also discussed below.

Reversal of the onus of proof
Clause 12 - proposed new subsection 64AE(3) of the Customs Act 1901

In Alert Digest No. 2, the Committee noted that clause 12 of the Bill proposes to
insert a new section 64AE into the Customs Act 1901. The Committee noted that,
if enacted, that new section would require the master and owner of a ship or the
pilot and owner of an aircraft to answer questions and produce documents in

certain circumstances. Failure to do so would carry a $500 penalty. However,
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proposed new subsection 64AE(3) goes on to provide:

It is a defence to a prosecution for an offence against
subsection (1) or (2) if the person charged had a reasonable
excuse for:.

(a) refusing or failing to answer questions asked by a
Collector; or

(b) refusing or failing to produce documents when so
requested by a Collector.

The Committee suggested that this clause involves a reversal of the onus of proof,
as. it is ordinarily incumbent on the prosecution to prove all the elements of an
offence. The Committee noted that, pursuant to- the proposed amendment, if a
person had a reasonable excuse for failing to provide such information, it would be
incumbent on them to prove it. In making this observation, the Committee noted
that it would not be unusual for the provisions relating to the provisions of
information to state that it is an offence for a master, pilot or owner to fail, 'without

reasonable excuse', to answer a question or produce documents.

The Committee drew Senators' attention to the provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee's terms of reference.

The Minister has provided the following response:

As your Committee has noted, proposed subsection 64AE(3) does
involve a reversal of the onus of proof. It is considered in this case
however, that because the matters to be raised by way of defence
by the defendant are peculiarly within the knowledge of the
defendant, this reversal of the onus could be considered
appropriate.
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The Minister goes on to say:

Section 64AE only applies to ships or aircraft arriving in Australia
from a place outside Australia. Therefore, information given to
Customs concerning the ship's or aircraft's cargo, passengers, crew
or stores is information which the master, pilot or owner would
possess but which Customs would not be able to find out without
the master, pilot or owner's assistance. In particular, the cargo
report concerns information which would not be available to
Customs in most circumstances as the source of the information
is overseas and beyond the reach of Customs' investigative powers.
Given this difficulty, it is considered in this limited circumstance
appropriate to have the defendant raise and establish as
reasonable the failure to answer questions or to produce requested
documents,

The Committee thanks the Minister for this response.

Inappropriate delegation of legislative power
Clause 13 - proposed new paragraph 68(1Xi) of the Customs Act 1901

In Alert Digest No. 2, the Committee noted that clause 13 of the Bill proposes to
repeal sections 68, 69, 71, 71A and 71B of the Customs Act 1901, and to substitute
a series of new sections. The Committee noted that proposed new section 68 deals
with entry of imported goods. If enacted, it would apply to certain types of goods
but not apply to a series of other categories of goods. The Committee noted that
proposed paragraph 68(1)(i) provides that the section will not apply to:

goods that, under the regulations, are exempted from this section,
either absolutely or on such terms and conditions as are specified
in the regulations.



The Committee suggested that this may be considered an inappropriate delegation
of legislative power. If enacted, the paragraph would enable the Governor-General
(acting on the advice of the Federal Executive Council) to pass regulations to
exempt (either absolutely or conditionally) further goods (je goods additional to
those set out in proposed new paragraphs 68(1)(d) - (h)) from the operation of the

section.

The Committee drew Senators' attention to the provision, as it may be considered
an inappropriate delegation of legislative power, in breach of principle 1(a)(iv) of
the Committee's terms of reference.

The Minister has provided the following response:

.. 1 do not consider this to be an inappropriate delegation of
legislative power. In fact, as set out on pages 16 and 17 of the
Explanatory Memorandum's notes on this particular section, the
new import entry provision essentially remakes the existing section
68 of the Principal Act, including the current facility to exempt
classes or categories of goods from the import entry requirement
by subsidiary legislation (see Customs Regulation 42, made
pursuant to the head of power in current section 71A of the
Customs Act 1901).

The Minister goes on to say:

The proposed new section 68 actually brings into the Principal Act
all the current exemptions from the import entry requirement
contained in Regulation 42 (propossd new paragraphs 68(1)(d-h)
refer). Where, however, new fact situations arise which justify a
further exemption from the import entry obligation (as indeed, the
exemptions which we currently have were added to regulation 42),
then it is proposed those situations be catered for via subsidiary
legislation under the proposed head of power in new paragraph

68(1)().
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The Minister concludes by saying:

I consider such a legislative mechanism to be appropriate for
dealing with this type of future event, especially as the
parliamentary scrutiny which Regulations are subject to is in my
view sufficient to ensure the exemptions are within both the spirit
and the letter of the law.

The Committee thanks the Minister for this response and for his assistance with the

Bill.

Barney Cooney
(Chairman)
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Dear Senator Cooney

AUSTRALIAN NATIONAL UNIVERSITY AMENDMENT
(AUTONOMY) BILL 1992

I refer to the invitation by the Committee of 26 March 1992 to respond to the
comments made in the Committee's Scrutiny of Bills Alert Digest No. 3 of 1992 in
relation to the Australian National University Amendment (Autonemy) Bill 1992
which I introduced in the Senate on 4 March 1992.

The Committee notes that proposed new subsection 42(5) to be inserted into the
Australian National University Act 1991 by the bill could operate retrospectively,
and draws attention to the provision as it may be considered to trespass unduly on
personal rights and liberties.

Before responding to these comments, it is necessary that I provide some
background information on the bill,

Background to the Bill

The Minister for Higher Education and Employment Services has decided that
money appropriated by the Parliament to the Australian National University for the
purposes of the John Curtin School of Medical Research, which is established under
the Act as one of the schools of the University, should be taken out of the control
of the Council of the University and placed in the control initially of the National
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Health and Medical Research Council and now apparently of the Department of
Health, Housing and Community Services. I regard thig decision as a threat to the
autonomy of the University, and the purpose of the bill is to render that decision of
no effect and to ensure that a similar decision cannot be taken in the future.

It appears that the Minister has acted under subsection 42(2) of the Act which gives
the Minister the power to determine the amounts in which and the times at which
money appropriated by the Parliament for the University is to be paid to the
University. The Minister's decision has apparently been carried out by a ministerial
direction under this subsection.

As is pointed out in the explanatory memorandum to the bil}, it is arguable that this
arrangement is contrary to the Act, which provides in subsection 9(1) that the
Council has the entire control and management of the University, in subsection
19(4) that the John Curtin School of Medical Research is one of the research schools
of the University, and in section 43 that money received by the University, including
money appropriated by the Parliament and payable to the University under
subsection 42(1), must be applied by the Council solely for the purposes of the
University.

The bill seeks to deal with the action of the Minister by amending section 42 of the
Act to make it clear that the power of the Minister in that section cannot be used
in such a way as to give any person or body other than the Council effective control
over the application of money payable to the University, or otherwise to take the
control and management of the University or any part of the University out of the
hands of the Council. The bill therefore may not alter the substantive law as
contained in the Act but merely clarify that law in so far as the Act gives the control
and management of the University to the Council.

I now proceed to respond to the Committee's comments.

Response to the Committee's comments

It is quite true, as the Committee notes, that proposed new subsection 42(5) operates
retrospectively to invalidate a ministerial direction given prior to the commencement
of the bill. The bill is deliberately framed in this way because it appears that the
Minister has already given a direction under subsection 42(2) of the Act whereby the
money for the John Curtin School of Medical Research has been transferred to the
control of the Department of Health, Housing and Community Services. If the bill
operated only in relation to future directions under subsection 42(2), therefore, it
probably would not have the effect of reversing the decision of the Minister. The bill
is therefore deliberately retrospective.

I am surprised that the Committee should suggest, however; that proposed new
subsection 42(5) may be considered to trespass unduly on personal rights and
liberties. I cannot see any way in which the personal rights and liberties of any
person could be affected by the operation of the provision. If the provision operates
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as intended the Minister's direction would be of no effect, the contro} of the funds
for the John Curtin School of Medical Research would be returned to the Council
of the University, and the Department would no longer have any control over those
funds, It may be that the Committee considers that there is some possibility of legal
action being taken against the Minister and officers for acting under the Minister's
direction. I do not see how any such action could be taken, and I think that the
possibility of such action is so remote as not to merit any consideration. It would be
possible, of course, to include in the bill a provision to the effect that nobody is liable
for any acts done under a ministerial direction which is rendered of no effect by the
bill, but I do not think that such a provision is warranted given the unlikelihood of
anyone being able to take any legal action.

If the Committee considers that there is some possibility of some such legal action,
or that the provision may affect personal rights and liberties in some other way, I
would be pleased to be advised of the Committee's thoughts and to consider and
respond to them.

Yours sincerely

b

(John Tierney)
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Minister for Small Business, Construction. and Customs
The Hon. David Beddall, MP
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Senator Barney Cooney

Chaixman

Senate Standing Committee
for the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Scrutiny of Bills Alert Digest No. 2 of 1992, dated
4 March 1952, which contained comments by the Senate Standing
Committee for the Scrutiny of Bills on the Customs and Excise
Legislation Amendment Bill 1992, Your Committee expressed two
concerns with the Bill; the first relating to a reversal of the
onus of proof, and the second relating to an alleged inappropriate
delegation of legislative power.

a) Revergal of the onus of proof - Clause 12 - proposed new

subsection 64AE(3)

Proposed new section 64AE if enacted would require the master and
owner of a ship on a voyage to Australia from a place outside
Australia or the pilot and owner of an aircraft on a flight to
Australia from a place outside Australia to answer questions and
to pxoduce documents relating to the ship or aircraft and its
caxgo, crew, passengers, stores or voyage. It is considered that
these new provisions are necessary for Customs to be able to
ascertain whether the information it receives from reports under
sections 64AA, 64AB or 64AC is correct.

As your Committee has noted, proposed subsection 64AE(3) does
involve a reversal of the onus of proof. It is considered in this
case however, that because the matters to be raised by way of
defence by the defendant are peculiarly within the knowledge of
the defendant, this reversal of the onus could be considered
appropriate.

Section 64AE only applies to ships or aircraft arriving in
Australia from a place outside Australia. Therefore, information
given to Customs concerning the ships' or aircraft’‘s cargo,
passengers, crew or stores is information which the master, pilot
or owner would possess but which Customs would not be able to find
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out without the master, pilot or owner’s assistance. In
particular, the cargo report concerns information which would not
be available to Customs in most circumstances as the source of the
information is overseas and beyond the reach of Customs’
investigative powers. Given this difficulty, it is considered in
this limited circumstance appropriate to have the defendant raise
and establish as reasonable the failure to answer questions ox to
produce requested documents.

b) Inappropriate deleqation of legislative power - Claugse 13 -
pxoposed new paraqraph 68(1)i

In addressing the Committee’s second concern, relating to the
proposed facility to exempt by regulation future categories of
goods from the import entry requirement in proposed new section
68, I do not consider this to be an inappropriate delegation of
legislative power. In fact, as set out on pages 16 and 17 of the
Explanatory Memorandum’s notes on this particular section, the new
import entry provision essentially remakes the existing section 68
of the Principal Act, including the current facility to exempt
classes or categories of goods from the import entry requirement
by subsidiary legislation (see Customs Regulation 42, made
pursuant to the head of power in current section 71A of the
Customs Act 1901).

The proposed new section 68 actually brings into the Principal Act
all the current exemptions from the import entry requirement
contained in Regulation 42 (proposed new paragraphs 68(1){d-h)
refer). Where however, new fact situations arise which might
Justify a further exemption from the import entry obligation (as
indeed, the exemptions which we currently have were added to
Regulation 42), then it is proposed those situations be catered
for via subsidiary legislation under the proposed head of power in
new paragraph 68(1)(i).

I consider such a legislative mechanism to be appropriate foxr
dealing with this type of future event, especially as the
parliamentary scrutiny which Regulations are subject to is in my
view sufficient to ensure the exemptions are within both the
spirit and the letter of the law.

I trust the abovg is of assistance to the Committee.
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TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a)  Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express wards or
otherwise

(3) trespass unduly on personal rights and liberties;

(if) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iif) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

v) insufficiently subject the exercise of legislative
ly subj 6
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, dacument or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

FOURTH REPORT OF 1992

The Committee has the honour to present its Fourth Report of 1992 to the Senate.
The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24;
Australian National University Amendment (Autonomy) Bill 1992
Corporations Legislation (Evidence) Amendment Bill 1992

Deer Slaughter Levy Bill 1992

Transport and Communications Legislation Amendment Bill 1992
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AUSTRALIAN NATIONAL UNIVERSITY AMENDMENT (AUTONOMY)
BILL 1992

This Bill was introduced into the Senate on 4 March 1992 by Senator Tierney as
a Private Senator's Bill.

The Bill proposes to ensure that the Council of the Australian National University
has the sole responsibility for the application of money appropriated by the

Parliament for the purposes of the University and its management. *

The Committee dealt with the Bill in Alert Digest No. 3 of 1992, in which it made
various comments. Senator Tierney responded to those comments in a letter dated
31 March 1992. His response was dealt with in the Committee's Third Report of
1992, in which the Committee made certain further comments. Senator Tierney
responded to those further comments in a letter dated 28 Apri} 1992. A copy of
that letter is attached to this report. Relevant parts of the response are also

discussed below.

Retrospectivity
Clause 3

In Alert Digest No. 3, the Committee noted that clause 3 of the Bill proposes to
insert two new subsections into section 42 of the Australian National University Act
1991. That section deals with the appropriation of money to the University by the
Parliament. It also ajlows the Minister to give directions as to how that money is
to be paid 10 the University.
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The Committee noted that proposed new subsections 42(4) and (5) provide:

(4) The power of the Minister under subsection (2) may
not be exercised so as to allow any person or body other than the
Council effectively to control the application of money payable to
the University, or otherwise to abridge the entire control and
management of the University vested in the Council by subsection
9(1).

(5) A direction under this section which is contrary to
subsection (4), whether given before or after the commencement
of that subsection, is of no effect.

The Committee noted that, if enacted, proposed new subsection (5) could operate
retrospectively to invalidate a Ministerial direction given prior to the

commencement of the new sections.

The Committee drew attention to the provision, as it may be considered to trespass
unduly on personal rights and liberties, in breach of principle 1(a)(i) of the

Commitiee's terms of reference.

Senator Tierney provided a detailed response to the Committee's comment,

including some further background to the Bill. That background is as follows:

The Minister for Higher Education and Employment Services has
decided that money appropriated by the Parliament to the
Australian National University for the purposes of the John Curtin
School of Medical Research, which is established under the Act as
one of the schools of the University, should be taken out of the
control of the Council of the University and placed in the contro}
initially of the National Health and Medical Research Council
and now apparently of the Department of Health, Housing and
Community Services. I regard this decision as a threat to the
autonomy of the University, and the purpose of the bill is to
render that decision of no effect and to ensure that a similar
decision cannot be taken in the future,
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It appears that the Minister has acted under subsection 42(2) of
the Act which gives the Minister the power to determine the
amounts in which and the times at which money appropriated by
the Parliament for the University is to be paid to the University.
The Minister's decision has apparently been carried out by a
ministerial direction under this subsection.

As is pointed out in the explanatory memorandum to the bill, it is
arguable that this arrangement is contrary to the Act, which
provides in subsection 9(1) that the Council has the entire contro)
and management of the University, in subsection 19(4) that the
John Curtin School of Medical Research is one of the research
schools of the University, and in section 43 that money received
by the University, including money appropriated by the Parliament
and payable to the University under subsection 42(1), must be
applied by the Council solely for the purposes of the University.

The bill seeks to dea) with the action of the Minister by amending
section 42 of the Act to make it clear that the power of the
Minister in that section cannot be used in such a way as to give
any person or body other than the Council effective control over
the application of money payable to the University, or otherwise
to take the contro} and management of the University or any part
of the University out of the hands of the Council. The bill
therefore may not alter the substantive law as contained in the Act
but merely clarify that law in so far as the Act gives the contro!
and management of the University to the Council.

Having given this background, Senator Tierney went on to say:

It is quite true, as the Committee notes, that proposed new
subsection 42(5) operates retrospectively to invalidate a ministerial
direction given prior to the commencement of the bill. The bill is
deliberately framed in this way because it appears that the
Minister has already given a direction under subsection 42(2) of
the Act whereby the money for the John Curtin School of Medical
Research has been transferred to the control of the Department
of Health, Housing and Community Services. If the bill operated
only in relation to future directions under subsection 42(2),
therefore, it probably would not have the effect of revovsing the
decision of the Minister. The bill is therefore deliberotely
retrospective,
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Senator Tierney then went on to say:

T am surprised that the Committee should suggest, however, that
proposed new subsection 42(5) may be considered to trespass
unduly on personal rights and liberties. I cannot see any way in
which the personal rights and liberties of any person could be
affected by the operation of the provision. If the provision
operates as intended, the Minister's direction would be of no
effect, the control of the funds for the John Curtin Schooi of
Medical Research would be returned to the Council of the
University, and the Department would no longer have any control
over those funds. It may be that the Committee considers that
there is some possibility of legal action being taken against the
Minister and officers for acting under the Minister's direction. I do
not see how any such action could be taken, and I think that the
possibility of such action is so remote as not to merit any
consideration. It would be possible, of course, to include in the bill
a provision to the effect that nobody is liable for any acts done
under a ministerial direction which is rendered of nio effect by the
bill, but I do not think that such a provision is warranted given the
unlikelihood of anyone being able to take any legal action.

In its Third Report, the Committee thanked Senator Tierney for his detailed
response, but noted that, in making the original comment, it was not concerned by
the possibility of legal action (as envisaged by Senator Tierney's response) so much
as the risk that a person who had received funds from, say, the National Health and
Medical Research Council (NHMRC) could have those funds withdrawn because
the payment of the funds to the NHMRC was, pursuant to the proposed
amendments, subsequently invalidated. The Committee indicated that it was
concerned that a person receiving funds in such circumstances, in good faith, might
be penalised.

Senator Tierney has responded to those concerns as follows:

The Bill would operate solely to prevent the Minister exercising
discretion as to how funding appropriated by the Parliament to the
Australian National University was allocated by the University.
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The Minister, under s.42 of the Australian National University Act
1991, has never had the power to specifically allocate monies
provided to the University by Parliament to individual projects.

Therefore the retrospectivity of the Bill will only apply to ensure
that only the ANU Council controls the application of the funding
appropriated by the Parliament to the University.

Senator Tierney concludes by saying:

Individual allocations to praojects cannot, therefore, be affected by
the retrospectivity of the Bill as it only affects the funding of the
University as a whole.

The Committee thanks Senator Tierney for this further response and for his

assurance that the amendments cannot operate in the manner contemplated by the
Committee.
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CORPORATIONS LEGISLATION (EVIDENCE) AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 26 February 1992
by the Parliamentary Secretary to the Attorney-General.

The Bill proposes to remove certain immunities available to witnesses under the
Australian Securities Commission Law and the Corporations Law,

The Committee dealt with the Bill in Alert Digest No. 2 of 1992, in which it made
various comments, The Attorney-General responded to those comments in a letter
dated 27 April 1992. A copy of that letter is attached to this report. Relevant parts
of the response are also discussed below.

General comment - abrogation of the privilege against self-incrimination

In Alert Digest No. 2, the Committee noted that the Bill contains several proposed
amendments which, if enacted, would alter the immunity which several provisions
of the existing Corporations Law provide in relation to the giving of information or
the production of documents in certain circumstances. The Committee noted that
the Explanatory Memorandum to the Bill states:

Serious difficulties in investigations and prosecutions have been
caused by the compensatory provision that neither a person's self-
incriminatory statements, nor the signing of a record nor the fact
of having produced a book (‘use immunity'), nor any information
of material derived from, or obtained as a result of, these
statements or actions (derivative use immunity') are admissible in
evidence against the person in criminal proceedings and other
proceedings for the recovery of a penalty.
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1t goes on to state:

The major problems are caused by:

. the derivative use immunity which places an excessive
burden on the prosecution to prove beyond a reasonable
doubt the negative fact that any item of evidence (of which
there may be thousands in a complex case) has not been
obtained as a result of information subject to the use
immunity; and

that aspect of the use immunity which prevents the
admission into evidence of the fact that a person, having
claimed that to do so might tend to be self-incriminatory, has
produced a book (which is broadly defined to include
virtually all business-related records). This immunity may
prevent a person from being linked in the chain of evidence
with the documents which establish the commission of a
corporate offence, preventing any effective prosecution of
that person.

The Committee noted that, in relation to the particular amendments, the
Explanatory Memorandum states:

The proposed amendments to the Australian Securities
Commission Act 1989 provide for the removal of the derivative
use immunity available to witnesses giving evidence under
compulsion in investigations under that Act, and, for witnesses
who have produced a document under claim of potential self-
incrimination, of the use immunity currently available in relation
to the fact of that production, The proposed amendments would
also deny to bodies corporate the benefit of any use or derivative
use immunity in proceedings under the Act, since these would be
available only to natural persons,

The proposed amendments to section 597 of the Corporations
Law (which relates to evidence given under compulsion in
examinations before the Court) provide for the removal of the
derivative use immunity available to witnesses under the existing
subsection 597(12), leaving tlie use immunity intact. Neither the
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use immunity nor the derivative use immunity is to be available to
bodies corporate.

Proposed section 1316A is inserted to ensure that in any
Corporations Law criminal proceeding a body corporate, whether
it is a defendant or not, may not refuse or fail to comply with a
requirement to provide evidence on the ground that to do so
might tend to be incriminating or to make the body liable to a

penalty.
The outline of the amendments concludes by stating:

The proposed amendments are required to ensure that effective
investigation and prosecution of corporate offences is not hindered
by inappropriate evidentiary requirements in the particular
circumstances of corporate crime. In such cases frequently the
perpetrator is the only person having knowledge of the details of
complex transactions by which an offence has been committed or
concealed, and may consciously use the present immunities,
provided by operation of statute, to make a full confession of
crimes for which he or she may then not be prosecuted.

The Committee also observed that, by way of further explanation for the proposed
amendments, the Attorney-General noted in his Second Reading speech on the Bill
that

The issue was recently re-examined by the Parliamentary Joint
Committee on Corporations and Securities, which in its report
tabled on 15 November 1991, recommended the removal of the
derivative use immunity from the national scheme, together with
the use immunity with regard to the fact that a person has
produced a document. It also recommended that corporations be
expressly excluded from claiming the privilege against self
incrimination. These recommendations followed the recognition
that the availability of full vse/derivative use immunity is
threatening to defeat the purpose of significant portions of the
corporations legislation.
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This Bill adopts those recommendations by removing the
derivative use immunity from subsection 68(3) of the Australian
Securities Commission Act 1989 and from subsection 597(12) of
the Corporations Law contained in section 82 of the Corporations
Act 1989, It removes the immunity in respect of the fact that a
person had produced a document from subsection 68(3) of the

Australian_Securities Commission Act_1989, and confines the

availability of the remaining use immunity to natural persons.

The Committee stated that the common law privilege against self-incrimination is
a fundamental right and that, as a result, it had, since its inception, maintained a
serious concern about provisions which abrogate the privilege. The Committee sent
on to say that, while maintaining its concern, however, it had, in the past, accepted
that the right might be altered in certain limited circumstances and for good

reasons.

The Committee noted that in this instance, the amendment proposed to alter a
provision which abrogates the privilege against self-incrimination but which, as it
stands, is in a form which it had been prepared to accept. In making that comment,
the Committee stated that it was evident from the material which it extracted that
arguments have been advanced to support the need for the proposed amendment.
Further, the Committee noted that these arguments have, in effect, been endorsed
by the majority of the Joint Parliamentary Committee on Corporations and
Securities in its recommendation that the immunities be removed. The Committee
acknowledged those arguments but also re-stated its in-principle concern that the
privilege against self-incrimination is a fundamental right which, in the absence of

good reasons, ought not to be interfered with.

In making this comment, the Committee sought the Attorney-General’s advice as
to whether there might be alternative methods of addressing the problems
identified in the Explanatory Memorandum and the Second Reading speech.



The Committee drew Senators' attention to the clauses referred to, as they may be
considered o trespass unduly on personal rights and liberties, in breach of principle
1(a)(i) of the Committee's terms of reference.

The Attorney-General has responded as follows:

The proposed amendment removes from the relevant legislation
certain use and derivative use immunities, which were included as
compensation for the abrogation of the privilege against self-
incrimination. The current legislation is broadly based on the co-
operative scheme companies legislation, under which the privilege
against self-incrimination was abrogated, but under which the
extensive compensatory use and derivative use immunities
provided by the current legislation were not available.

The Attorney-General goes on to say:

The proposed amendments do not interfere with the privilege
against self-incrimination, that privilege having been abrogated by
Parliament in relation to Corporations matters for over a decade.
The amendments deal only with the level of protection provided
by statute as compensation for the loss of the privilege, and are
praposed in reliance on the well recognised power of the
Parliament to determine what, if any, immunities should be
provided in return for the abrogation of the privilege.

The Attorney-General concludes by saying:

As the problems with the current legislation, identified in the
Explanatory Memorandum and the Second Reading Speech, are
a direct result of the inclusion in the legislation of the use and
derivative use immunities as compensation for the abrogation of
the privilege against self-incrimination, there is no alternative
method available of addressing them.
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The Committee thanks the Attorney-General for his response. The Committee
retains the concerns which it originally expressed in relation to the Bill and to the

issue of the abrogation of the privilege against seif-incrimination.
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DEER SLAUGHTER LEVY BILL 1992

This Bill was introduced into the House of Representatives on 26 February 1992
by the Minister for Primary Industries and Energy.

The Bill proposes to impose a levy on the slaughter of deer, effective from 1 July
1992, to fund a research and development program,

The Committee dealt with the Bill in Alert Digest No. 2 of 1992, in which it made
various comments. The Minister for Primary Industries and Energy responded to
those comments in a letter dated 16 April 1992. A copy of that letter is attached
to this report. Relevant parts of the response are also discussed below.

Inappropriate delegation of legislative power
Subclause 5(1)

In Alert Digest No. 2, the Committee noted that subclause 5(1) of the Bill contains
various definitions, including the following:

'cold dressed carcase weight, in relation to a slavghtered deer,
means the weight of its dressed carcase determined in accordance
with the regulations;

‘dressed carcase’ has the meaning that is specified in the
regulations;

'hot dressed carcase weight', in relation to a slaughtered deer,

means the weight of its dressed carcase determined in accordance
with the regulations.
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These definitions are relevant to clause 7 of the Bill, which provides for the rate of
levy to be imposed on the slaughter of deer, The Committee noted that subclauses
7(1) and (2) provide:

(1) The rate of levy imposed on deer slaughtered at an
abattoir where the hot dressed carcase weight of the slaughtered
deer is determined is the prescribed amount per kilogram of that
weight of each slaughtered deer.

(2) The rate of levy imposed on deer slaughtered at an
abattoir where the cold dressed carcase weight of the slaughtered
deer is determined is the prescribed amount per kilogram of that
weight of each slaughtered deer, multiplied by 1.03.

The Committee suggested that, as a result of the definitions, it would appear that
the rate of levy could, in effect, be set by the regulations, because definitions
relevant to the levy could be set by the regulations. The Committee suggested that
if that was the case, it might be considered an inappropriate delegation of
legislative power, as the level of the levy could be regarded as a matter more
appropriately dealt with in the primary legislation rather than the regulations.

The Committee drew Senators' attention to the clause, as it may be considered an
inappropriate delegation of the legislative power, in breach of principle 1(a)(iv) of

the Committee's terms of reference.

The Minister has responded as follows:

During the drafting of the Deer Slaughter Levy Bill 1992 it was
not possible to fully define 'cold dressed carcase weight', ‘dressed
carcase' and ‘hot dressed carcase weight' as there are no industry
standards for the preparation of a deer carcase. The uniform
language for describing cattle, sheep, goats, and buffaloes, and
their carcases, is developed and administered by the Authority for
Uniform Specification Meat and Livestock (AUS-MEAT) which
is an authority empowered under the Australian Meat and



Livestock Act 1977. The Deer Farmers' Federation of Australia
(DFFA), the peak deer industry producer body, is currently
negotiating with AUS-MEAT to develop standards for deer
carcases which, I am informed, should be finalised and published
by AUS-MEAT later this year. If AUS-MEAT standards are not
finalised by the time the Bill is to come into effect, then a set of
interim standards would be incorporated in the Regulations on the
advice of the deer industry.

The Minister goes on to say:

While it is theoretically correct that the total amount of levy
payable could, in effect, be aliered by changing the definition of
'dressed carcase weight!, 'dressed carcase', and 'hot dressed carcase
weight' in the regulations, the committee is incorrect in its
conclusion that the rate of levy could be manipulfated in this way.
Any future variation in levy rates will be through the provisions in
clause 7, that is by regulation, following consultations by the
Minister for Primary Industries and Energy with the DFFA. Any
future operative rate of levy must fall within the legislated
maximum rate. The provision to define the 'dressed carcase
weight', ‘dressed carcase', and 'hot dressed carcase weight' in the
regulations is for the purpose of clarifying how the carcase weight
of a deer is to be determined and it is not the intention to
manipulate the total amount of levy payable.

The Minister concludes by saying:

If there had been an industry standard for a dressed carcase in
relation to deer at the time the Deer Slaughter Levy Bill 1992
was drafted, the provision to define the standard in the regulations
would not have been included in the Bill, Instead, the canvention
used in other livestock slaughter levies would have been used
which, either do not define 'dressed carcase’, or define it to be a
carcase prepared in accordance with AUS-MEAT specifications.
Therefore, the mechanism for defining 'dressed carcase' as
proposed in this Biff would appear to offer greater transparency
and accountability to levy payers and Parliament,
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The Committee thanks the Minister for this detailed response and for his assistance
with the Bill.



TRANSPORT AND COMMUNICATIONS LEGISLATION AMENDMENT BILL
1992

This Bill was introduced into the House of Representatives on 26 February 1992
by the Parliamentary Secretary to the Attorney-General.

The Bill proposes to make minor miscellaneous amendments to the following
portfolio Acts:

Alr Navigation Act 1920;
Broadcasting Act 1942; and
Radio Licence Fees Act 1964.

The Committee dealt with the Bill in Alert Digest No. 2 of 1992, in which it made
various comments, The Minister for Shipping and Aviation responded to those
comments in a letter dated 2 April 1592. A copy of that letter is attached to this
report. Relevant parts of the response are also discussed below.

Insufficient parliamentary scrutiny
Clause 12 - proposed new section 18 of the Air Navigation Act 1920

In Alert Digest No. 2, the Committee noted that clause 12 of the Bill proposes to
insert a new section 18 into the Air Navigation Act 1920, That proposed new
section provides:

The Secretary must cause any determinations made under
subsections 13A(3), 14(3A), 15(2C) and 17(1B) to be included in
the Aeronautical Information Publications published under section
18 of the Civil Aviation Act 1988.
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The determinations referred to are provided for in proposed new sections and
subsections of the Air Navigation Act which are to be inserted by clauses 7, 8, 9
and 11 of the Bill. They relate to approvals for non-scheduled international flights
by Australian aircraft and to certain categories of commercial non-scheduled flights
being exempted from the existing requirements of obtaining prior permission.

The Committee noted that these were matters which appeared to be currently dealt
with by regulation. The Committee also noted that the effect of the amendments
proposed by the Bill would be to allow these matters to be dealt with by a
determination by the Secretary. The Committee suggested that, if this was the case,
it would be a significant change, as the determinations, unlike the regulations which
they replace, would not be subject to any form of Parliamentary scrutiny. In
particular, the Committee noted that there would not even be a requirement to
table such determinations in the Parliament.

The Committee indicated that it would appreciate the Minister's advice as to
whether or not this is the case and, if so, why it was not considered appropriate that
the matters to be dealt with by the determinations should be subject to scrutiny by
the Parliament. Further, the Committee requested the Minister's advice as to the
types of matters which the determinations would cover and the extent to which
those matters were limited,

The Committee drew Senators' attention 1o the provision, as it may have been
considered to insufficiently subject the exercise of legislative power to parliamentary
scrutiny in breach of principle 1(a)(v) of the Committee's terms of reference.

The Minister has responded as follows:

All international charter operations require the permission of the
Secretary or the approval of the Minister, depending upon
whether or not the aircraft concerned possesses the nationality of



a contracting State to the Chicago Convention. Under current
arrangements each charter operation must be approved by the
Secretary or the Minister, as the case may be, in accordance with
the Government's International Passenger and Freight Charter
Guidelines. These Guidelines enable certain categories of charter
flights, for example, ad hoc charter fiights and livestock charter
flights, to receive automatic approval, Such automatic approvals
are affected by delegates of the Secretary or the Minister, as the
case may be, under authority of the Act and the Regulations.

The Minister goes on to say:

The new provisions are designed to create a more visible basis for
exempting some of the commercial charter operations which come
within the automatic approval categories in the Charter Guidelines
from the requirements to lodge a prior application. The industry
will be notified of these exemptions by way of their publication in
the Civil Aviation Authority's Aeronautical Information
Publication.

The Minister concludes by saying:

The new provisions do not, however, allow all charter operations
to be given blanket approval. Passenger charter programs and
charters to and from countries which are subject to foreign policy
considerations from time to time (e.g., Iraq, Libya) will continue
to be considered on a case-by-case basis under the Government's
current passenger charter guidelines.

The Committee thanks the Minister for this detailed response and for his assistance
with the Bill.

Barney Cooney
(Chairman)
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Chairman
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The Senate
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Dear Senator Cooney

AUSTRALIAN NATIONAL UNIVERSITY AMENDMENT
(AUTONOMY) BILL 1992

t refer to the comment by the Committee on page 37 of its Third Report for 1992
regarding the abovementioned Bill.

The Committee states that it had some concerns that the Australian National University
Amendment (Autonomy) Bill 1992 could operate to possibly disallow funding received
in good faith by a researcher.

The Bill would operate solely to prevent the Minister exercising discretion as to how
funding appropriated by the Parliament to the Australian National University was
alfocated by the University.

The Minister, under s.42 of the Australian National University Act 1991, has never had
the power to specifically allocate monies provided to the University by Parfiament to
individual projects.

Therefore the retrospectivity of the Bill will only apply to ensure that only the ANU
Council controls the application of the funding appropriated by the Parfiament to the
University.

Individual allocations to projects cannot, therefore, be affected by the retrospectivity
of the Bill as it only affects the funding of the University as a whole.
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1 hope this clarifies any doubt about the eflects of the Bill that the Committee may
have.

Yours sincerely

b L

enator John Tierney
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Senator B Cooney R 1092
Chairman
Standing Committee for the Scrutiny of Bills
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to Mr Argument’s letter of 5 March 1992, drawing my attention to the comments
contained in the Scrutiny of Bills Alert Digest No 2 of 1992 (4 March 1992) in relation to the
Corporations Legislation {Evidence) Amendment Bill 1992 , and inviting me to respond to
those comments.

1 note that the Committee, while acknowledging the arguments in favour of the amendments
to the legislation, “restates its in-principle concern that the privilege against self-
incrimination is a fundamental right which, in the absence of good reasons, ought not to be
interfered with”, and invites my advice on whether any alternative methods of addressing the
problems identified with the current legislation might be available,

The proposed amendment removes from the relevant legistation certain use and derivative
use immunities, which were included as compensation for the abrogation of the privilege
against self-incrimination. The current legislation is broadly based on the co-operative
scheme companies legislation, under which the privilege against self-incrimination was
abrogated, but under which the extensive compensatory use and derivative use immunities
provided by the current legisiation were not available.

The proposed amendments do not interfere with the privilege against self-incrimination, that
privilege having been abrogated by Parliament in relation to Corporations matters for over a
decade. The amendments deal only with the level of protection provided by statute as
compensation for the loss of the privilege, and are proposed in reliance on the weli
recognised power of the Parliament to determine what, if any, immunities should be provided
in return for the abrogation of the privilege.

As the problems with the current Jegislation, identified in the Explanatory Memorandum and
the Second Reading Speech, are a direct result of the inclusion in the legisiation of the use
and derivative use immunities as compensation for the abrogation of the privilege against
self-incrimination, there is no alternative method available of addressing them,

Yours sincerely

MICHAEL DUFFY
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Simon Crean, MP
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Sonate Slanding C'iis
Senator B Cooney for the oy ol Bide
Chairman
Standing Committee for the Scrutiny of Bills
Pasliament House

CANBERRA ACT 2600

Dear Scwm

I sefer to a letter of 5 March 1992 from Mr Stephen Argument, Secetary, Standing
Committee for the Scrutiny of Bills, informing me of the Committee's concerns over the
Deer Slaughter Levy Bill 1992 as introduced into the House of Represcntatives on 26
February 1992. Enclosed with Mr Argument's letter was a copy of Scrutiny of Bills
Alert Digest No 2 of 1992, which contained the Committec's comments on the above
Bill on pages 22-23.

The Committee expressed concems that clause S(1) of the Bill may be considered an
inappropriate delegation of the legislative power, in breach of principle 1(a)(iv) of the
Committee's terms of reference.

Specifically, the Committee expressed concemns that definitions of ‘cold dressed carcase
weight', ‘dressed carcase’, and 'hot dressed carcase weight', in subctause 5(1) are to be
defined by regulation and are relevant to clause 7 of the Bill, which provides for the rate
of levy to be imposed on the slaughter of deer, and therefore the rate of levy could, in
effect, be set by regulation which might be considered an inappropriate delegation of
legislative power.

During the drafting of the Deer Slaughter Levy Bill 1992 it was not possible to fully
define 'cold dressed carcase weight', 'dressed carcase’ and 'hot dressed carcase weight' as
there are no industry standards for the preparation of a decr carcase. The uniform
languagc for dcscnbmg cattle, sheep, goats, and buffalocs, and their carcases, is
developed and administered by the Authority for Uniform Specification Meat and
Livestock (AUS-MEAT) which is an authority empowered under the Australian Meat
and Livestock Act 1977. The Deer Farmers' Federation of Australia (DFFA), the peak
deer industry producer body, is currently negotiating with AUS-MEAT to develop
standards for deer carcases which, [ am informed, should be finalised and published by
AUS-MEAT later this year. If AUS-MEAT standards are not finalised by the time the
Bill is to come into effect, then a set of interim standards would be incorporated in the
Regulations on the advice of the deer industry.

While it is theoretically correct that the total amount of levy payable could, in effect, be
altered by changing the definition of 'dressed carcase weight', 'dressed carcase’, and ‘hot
dressed carcase weight' in the regulations, the Committee is incomect in its conclusion
that the rate of Jevy could be manipulated in this way. Any future vaniation in [evy ratcs
will be through the provisions in clause 7, that is by regulation, following consultations
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by the Minister for Primary Industrics and Encrgy with the DFFA. Any futurc operative
rate of levy must fall within the legislated maximum rate. The provision to define the
'dressed carcase weight', 'dressed carcase’, and ‘hot dressed carcase weight' in the
regulations is for the purpose of clarifying how the carcase weight of a deer is to be
determined and it is not the intention to manipulate the total amount of levy payable.

If there had been an industry standard for a dressed carcase in relation to deer at the time
the Deer Slaughter Levy Bill 1992 was drafted, the provision to define the standard in the
regulations would not have been included in the Bill. Instead, the convention used in
other livestock slaughter levies would have been used which, cither do not define
'dressed carcase!, or define it to be a carcase prepared in accordanoe thh AUS-MEAT

specifications. Therefore, the mechanism for defining ‘d: ' as p d in
this Bill would appear to offer greater transparency and accountability to Ievy paycxs and
Parliament.

Yours sincerely

SIMON CREAN
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Minister for
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Parliament House
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Australia

an Tel. {06) 277 7040

-2 PR 2 Fax. (06) 273 4572

Senator B Cooney

Chairman

Senate Standing Committee for
the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

Thank you for your letter dated 5 March 1992 attaching a
copy of the Scrutiny of Bills Alert Digest No. 2 of 1992
concerning the Transport and Communications Legislation
Amendment Bill 1992.

You draw attention to certain amendments to the Air
Navigation Act 1920 (the Act) contained in the Transport
and Communications Legislation Amendment Bill 1992 which
enable the Secretary or the Minister, as the case may be,
to exempt certain categories of commercial non-scheduled
(i.e., charter) flights from the requirements of obtaining
prior approval. You are concerned that the effect of these
amendments is to allow charter approvals to be dealt with
by determination rather than by regulation thereby avoiding
any form of Parliamentary scrutiny.

All international charter operations require the permission
of the Secretary or the approval of the Minister, depending
upon whether or not the aircraft concerned possesses the
nationality of a contracting State to the Chicago
Convention. Under current arrangements each charter
operation must be approved by the Secretary or the
Minister, as the case may be, in accordance with the
Government's International Passenger and Freight Charter
Guidelines. These Guidelines enable certain categories of
charter flights, for example, ad hoc charter flights and
livestock charter flighta, to receive automatic approval.
Such automatic approvals are affected by delegates of the
Secretary or the Minister, as the case may be, under
authority of the Act and the Regulations.

The new provisions are designed to create a more visible
basis for exempting some of the commercial charter
operations which come within the automatic approval
categories in the Charter Guidelines from the requirements
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to lodge a prior application. The industry will be
notified of these exemptions by way of their publication in
the Civil Aviation Authority's Aeronautical Information
Publication.

The new provisions do not, however, allow all charter
operations to be given blanket approval. Passenger charter
programs and charters to and from countries which are
subject to foreign policy considerations from time to time
(e.qg., Iraq, Libya} will continue to be considered on a
case-by-case basis under the Governments current passenger
charter guidelines.

Yours sincerely
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the Parliament, whether such bills or Acts, by express words or
otherwise
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notwithstanding that such proposed law, dacument or information has
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

FIFTH REPORT OF 1992

The Committee has the honour to present its Fifth Report of 1992 to the Senate.

The Committee draws the attention of the Senate to clauses of the following Bill
which contains provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Mutual Assistance in Busi Regulation Bill 1992
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MUTUAL ASSISTANCE IN BUSINESS REGULATION BILL 1992

This Bill was introduced into the House of Representatives on 26 February 1992
by the Parliamentary Secretary to the Attorney-General.

The Bill proposes to proposes to enable prescribed Australian agencies, with the
Attorney-General's consent, to compel the provision of information documents and
sworn testimony in aid of requests from foreign agencies.

The Committee dealt with the Bill in Alert Digest No. 2 of 1992, in which it made
various comments. The Attorney-General responded to those comments in a letter
dated 29 April 1992. A copy of that letter is attached to this report. Though the
Committee notes that the Senate passed the Bill (with amendments) on 30 April
1992, the Attorney-General’s response may nevertheless be of interest to Senators.

Relevant parts of the response are, therefore, discussed below.

Abrogation of the privilege against self-incrimination
Clause 14

In Alert Digest No. 2, the Committee noted that clause 10 of the Bill, if enacted,
would allow 'the Commonwealth regulator' (as defined in clause 3 of the Bill) to
require a person or a body corporate to provide information or produce documents

in certain circumstances.

The Committee noted that subclause 13(1) provides that a failure to comply with
such a requirement, without reasonable excuse, is punishable by imprisonment for

1 years.



Clause 14 provides:

(1)  For the purposes of subsection 13(1), it is not
a reasonable excuse for a person to refuse or fail to give
information or evidence, or to produce documents, in
accordance with a requirement under section 10, that the
information, evidence or production of the documents
might tend to incriminate the person or make the person
liable to a penalty.

(2) Subsection (3) applies if:

(a) before giving information or evidence in
accordance with such a requirement, a
person claims that the information or
evidence might tend to incriminate the
person or make the person liable to a
penalty; and

(b) the information or evidence might in fact
tend to incriminate the person or make the
person liable to a penalty.

(3) The information or evidence, as the case may
be, is not admissible in evidence against the person in:

(a)  a criminal proceeding; or
(b)  a proceeding for the imposition of a penalty;
other than a proceeding in respect of the falsity of the

information or evidence, as the case may be.

The Committee noted that this is a 'use indemnity', in that it would protect a person
from having information provided by them in response to such a requirement used
against them in criminal-type proceedings. However, the Committee went on to

note that the provision would not protect the person providing the information
from such information being used against them indirectly, eg as a lead to further
evidence of an offence. Protection against such use would be a 'derivative use’

indemnity.
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As the Committee noted elsewhere in this Alert Digest No. 2, (in relation to the
Corparations Legislation (Evidence) Amendment Bill 1992), it has maintained a
serious concern about any abrogation of the common law privilege against self-
incrimination. However, the Committee had been prepared to accept a degree of
interference with this privilege, if that interference is for good reason and if it
applies in limited circumstances only. The Committee noted that the so-called
‘use/derivative use indemnity' is the best example of an approach to the abrogation
of the privilege which it has been prepared to accept. On this basis, the Committee
observed that a plain 'use indemnity' is, by definition, not as acceptable, as it
provides less protection to an individual whose privilege against self-incrimination

is abrogated.

The Committee drew Senators' attention to the clavse, as it may be considered to
trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the

Committee's terms of reference.

The Attorney-General responded as follows:

The Bill will enable Australian business regulatory
agencies to use compulsory powers to acquire information
to assist foreign busi regulatory agencies in carrying
out their functions. It is appropriate that persons required
to provide evidence or information under this Bilf should
be entitled to receive the same level of protection of their
civil liberties as would be accorded to them should they
be called upon to assist an Australian agency in its own
investigations.

Accordingly, the civil liberty safeguards included in the
Bill have been closely modelled on similar provisions in
the Australian Securitics Commission Act 1989 as that
Act represents one of the Government's most recent
initiatives in relation to the reguiation and investigation of
business activity,
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In particular, clause 14 of this Bill which deals with self-
incrimination is based on section 68 of the ASC Act as
proposed to be amended by the Corporations Legislation
(Evidence) Amendment Bill 1992 (the Evidence Bill), I
have, by separate letter, answered the concerns raised by
the Committee in relation to the Bvidence Bill. The
Committee has acknowledged in the Digest the arguments
supporting the need to remove the derivative use
immunity from the Australian Securities Commission Act.
As noted in the Explanatory Memorandum to the
Evidence Bill, the derivative use immunity causes serious
difficulties in investigations and prosecutions of corporate
malpractice.

The Attorney-General goes on to say:

The Committee has noted in the Digest in relation to the
Mutual Assistance in Business Regulation Bill, that it has
been prepared to accept a degree of interference with the
privilege against self incrimination if it is for good reason
and applies in limited circumstances only.

The Mutual Assistance in Business Regulation Bill deals
with the enforcement of laws regulating business. It is
intended to be used to collect evidence to be used in
connection with the application of administrative
sanctions, such as the refusal to licence persons to
participate as brokers or dealers in the securities markets
or the cancellation of such licences.

The Attorney-General concludes by saying:

As pointed out in relation to the Evidence Bill, a
derivative use immunity can severely hamper the
investigation of business law offences. It may be that
during the course of collecting evidence under this Bill for
a fareign regulator, the Australian regulator may uncover
information that indicates that criminal conduct has
occurred in Avstralia. It would impose unwarranted
restrictions on the investigation and prosecution of such
criminal conduct if the Australian agency was precluded
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from using material obtained as a result of a person's self-
incriminating evidence to investigate and prosecute
offences under Australian legislation.

The Committee thanks the Attorney-General for this response.

Barney Cooney
(Chairman)



RECEIVED

¥ 30 APR 1992
fah (o

Attorney-General
The Hon. Michael Duffy M.P.
Parliament House
Canberra ACT 2600
Senator B Cooney 29 APR 1992
Chairman
Standing Committee for the
Scrutiny of Bills
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

Thave recewad a copy of the Scruuny of Bills Alen ngcst No.2 of 1992 which refers to the
Mutual A gulation Bill 19!

The Digest draws attention to the provisions of the Bill dealing with self incrimi and

notes that the protection provided by Bill does not prevent the derivative use of self
incriminating evidence.

The Bill will enable Australian business mgu!alory agencies to use compulsory powers to
acquire information to assist foreign b Y ag in carrying out their
functions. It is appropriate that persons requu'ed to provide evidence or information under
this Bill should be entitled to receive the same level of protection of their civil liberties as
would be accorded to them should they be called upon to assist an Australian agency in its
own investigations.

Accordingly, the civil liberty safeguards included in the Bill have been closely modelled on
similar provisions in the Australian Securitics Commission Act 1989 as that Act represents
one of the Government’s most recent initiatives in relation to the regulation and investigation
of business activity.

In particular, clause 14 of this Bill which deals with self-incrimination is based on section 68
of the ASC Act as proposed to be amended by the Corporations Legislation (Evidence)
Amendment Bill 1992 (the Evidence Bill). Thave, by separate letter, answered the concerns
raised by the Committec in relation to the Evidence Bill. The Committee has acknowledged
in the Digest the arguments supporting the need to remove the derivative use immunity
from the Australian Securities Commission Act. As noted in the Explanatory Memorandum
to the Evidence Bill, the derivative use immunity causes serious difficulties in investigations
and prosecutions of corporate malpractice.

The Committee has noted in the Digest in relation to the Mutual Assistance in Business
Regulation Bill, that it has been prepared to accept a degree of interference with the privilege
against self incrimination if it is for good reason and applies in limited circumstances only.

The Mutual Assistance in Business Regulation Bill deals with the enforcement of laws
regulating business. It is intended to be used to collect evidence to be used in connection
with the application of administrative sanctions, such as the refusal to licence persons to
participate as brokers or dealers in the securities markets or the ¢ Tlation of such Ii

As pointed out in relation to the Evidence Bill, a derivative use immunity can severely
hamper the investigation of business law offences. It may be that during the course of
collecting evidence under this Bill for a foreign regulator, the Australian regulator may
uncover information that indicates that criminal conduct has occurred in Australia. It would
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2.
impose unwarranted restrictions on the investigation and prosecution of such criminal
conduct if the Australian agency was precluded from using material obtained-as a result of a

{)cr;(]nn's self-incriminating evidence to investigate and prosecute offences under Australian
egislation.

Yours sincerely

PSSR Y2

MICHAEL DUFFY
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The Committee has the honour to present its Sixth Report of 1992 to the Senate.

The ittee draws the ion of the Senate to clavses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

National Food Authority Act 1991

Superannuation Legislation (Consequential Amendments
and Transitional Provisions) Bill 1992
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NATIONAL FOOD AUTHORITY ACT 1991

The Bill for this Act was introduced into the House of Representatives on 14 May
1991 by the Minister for Aged, Family and Health Services.

The Act establishes the National Food Authority. It makes provision for the
membership, staffing, function and powers of the Authority. The Act also prescribes
the process by which food standards will be developed, ensuring the participation
of consumer, industry and scientific experts in the setting of the standards.

The Committee dealt with the Bill in Alert Digest No. 9 of 1991, in which it made
various comments. The Minister for Aged, Family and Health Services responded
to those comments in a letter dated 20 May 1392. A copy of that letter is attached
to this report. Though the Committee notes that the Bill passed the Senate on 20
June 1991 (and received the Royal Assent on 27 June 1991), the Minister's
response may, nevertheless, be of interest to Senators. Relevant parts of the

response are, therefore, discussed below.

‘Henry VIIT' clauses
Subclauses 3(1), 31(1), 35(1) and paragraph 39(4)(b)

In Alert Digest No. 9 of 1991, the Committee noted that subclauses 3(1), of the
(then) Bill set out various definitions for the purposes of the Bill. Food' is defined

as including:

(a) any substance or thing of a kind used or
capable of being used as food or drink by
human beings; or



(b)  any substance or thing of a kind used or
capable of being used as an ingredient or
additive in, or substance used in the
preparation of, a substance or thing referred
to in paragraph (a); or

(¢) such other substance or thing as is
prescribed;

whether or not it is in a condition fit for human
consumption, but does not include a therapeutic good
within the meaning of the Therapeutic Goods Act 1989,

The Committee indicated that paragraph (c) of the definition is what it would
ordinarily regard as a 'Henry VIII' clause, as it allows the definition of 'food' set out
in the Act to be widened by regulation. The Committee suggested that, as such, it
effectively allows the amendment of a piece of primary legislation by way of

subordinate legislation.

Section 31 of the Act deals with the reconsideration of draft standards or variations
of standards by the National Food Authority. It provides that if the National Food
Standards Council returns a draft standard or variation of a standard for
reconsideration by the Authority (pursuant to paragraphs 20(1)(d) or 28(1)(d)), the

Authority must undertake that reconsideration

as scon as practicable but not later than 12 months or
such shorter period as may be prescribed for the purpose
of subsection 35(1) after the return of the draft.

The Committee noted that this means that a shorter period for reconsideration can

be prescribed by regulation and that, effectively, the operation. of the primary

legislation can be amended by subordinate legistation.
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Section 35 of the Bill deals with the Authority's obligation to make a
recommendation to the National Food Standards Council concerning a draft
standard or variation of a standard which the Authority has prepared in relation to
an application made under Part 3 of the Act. Subsection 35(1) requires the
Authority to make such a recommendation

within 12 months or such shorter period as may be
prescribed after the receipt of the application that gave
rise to that draft standard or variation.

As with subsection 31(1), the operation of the primary legislation can, in effect, be
amended by subordinate legislation.

Section 39 of the Act prescribes the manner in which the Authority is required to
deal with confidential commercial information. Subsection 39(1) prohibits a person
connected with the Authority from disclosing any confidential commercial
information in respect of food that has been acquired by the person in that
capacity. However, pursuant to subsection 39(4), the Chairperson of the Authority
is able to disclose such information if the Minister certifies that it is in the public
interest to do so. The Chairperson is also authorised to disclose information to a

person involved in the development of variation of a food standard.

Pursuant to paragraph 39(4)(b), the Chairperson is aiso able to disclose the
information 'to any prescribed authority or person'. If the Governor-General (with
the advice of the Federal Executive Council) can, by regulation, prescribe that an
authority or person can be given such information, then such a regulation would,
in effect, amend the operation of the provision in the legislation prohibiting such

disclosure.

In Alert Digest No. 9, the Committee noted that, as a matter of principle, it draws

attention to provisions which would allow for the amendment of primary legislation
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by means of regulation. In making this comment, the Committee stated that, while
there may be reasons advanced for altering legislation in this way, the amendment
of legislation is prima facie as much a matter for the Parliament as the passage of
the legislation in the first instance. Any interference with the Parliament's power in
relation to the passage and amendment of legislation is a matter of concern to the

Committee.

In the case of the provisions discussed above, the Committee noted that while they
would not enable the amendment of the text of the legislation, they wounld,
nevertheless, enable the operation of the legislation to be amended by subordinate
legislation. As such, they are the sorts of provisions to which the Committee will
continue to draw attention.

In addition to its ‘in principle’' concerns, the Committee noted that no justification
is given for the sections referred to being drafted as they are. For example, in the
case of the definition of 'food', the Committee wondered what kinds of substances
would be likely to fail outside the definition provided and, therefore, require that
regulations be promulgated to declare them as such. In the case of the sections
setting time limits on the National Food Authority, the Committee was curious to
know the reason why it was necessary that the opportunity exist to shorten this time
limit by regulation. Finally, in the case of the disclosure of confidential commercial
information, the Committee indicated that it would like to know what kinds of
bodies or persons might be authorised to have such information disclosed to them.

The Committee drew Senators' attention to the provisions, as they may have been

considered an inappropriate delegation of legislative power, in breach of principle

1(a)(iv) of the Committee's terms of reference.
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The Minister responded as follows:

In the first instance in subsection 3(1), the definition of
"“food" provides in paragraph (c) for "such other substance
or thing as may be prescribed”. This particular provision
is designed to cover a grey area that exists between the
definition of food in paragraphs (a) and (b) and the
definition of a therapeutic good under the Therapeutic
Goods Act 1989. The kind of substance that could fall
into this area might be a quasi-pharmaceutical (such as a
medically supervised diet, herbal treatment and the like)
that might be considered to have food value. I consider it
prudent that the Act provides for such substances. to be
prescribed rather than having to enact an amendment to
the legislation.

The second and third instances, subsections 31(1) and
35(1) provide that time limits imposed on the National
Food Authority may be shortened by regulation. The
Government expects food standards to be developed and
put in place as expeditiously as possible to assist product
innovation within the food industry while protecting public
health and safety. In the initial stages the Government
recognises that it is most likely that the Authority will
take the full twelve months to develop food standards.
However, the possibility exists that, as time passes and
more experience is gained, the Authority might be able to
reduce the implementation time below twelve months.
Allowing the time limit to be reduced by regulation
ensures that best administrative practice is both
implemented by and recognised in the operations of the
Authority.

The last instance refers to paragraph 39(4)(b), which
allows the Chairperson to disclose confidential
commercial information to any prescribed person or
authority. The present intention is to prescribe most of
the “appropriate government agencies” defined in
subsection 3(1) of the Act for the purposes of paragraph
39(4)(b) as they have a vital role to play jn contributing
to the development of new standards and the review of
existing standards. These government agencies include the
State and Territory health authorities who enforce the
provisions of the Code.
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The Minister concludes by saying:

In each case, I consider the specific provision as drafted
to be the most appropriate way of achieving the required
flexibility in food regulation while retaining executive
responsibility to Parliament, Considering the scope and
complexity of the issues covered by the National Food
Authority Act, | am satisfied that the Committee's general
concerns about the use of Henry VIII clauses does not
indicate any practical problems with the operation or
administration of that Act.

Despite the. effluxion of time since the Committee drew
attention to clauses in the then Bill, I felt it important to
place on record a response to the Committee's concerns.

The Committee thanks the Minister for his detailed and helpful response. Of

course, this response would have been even more helpful, to the Committee and
the Senate, if it had been made available prior to the legislation being passed.
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SUPERANNUATION LEGISLATION (CONSEQUENTIAL AMENDMENTS
AND TRANSITIONAL PROVISIONS) BILL 1992

This Bill was introduced into the House of Representatives on 2 April 1992 by the
Minister for Finance.

The Bill proposes to amend 28 Acts, to update various provisions relating to
superannuation. The amendments are required as a result of the enactment of the
Superannuation Act 1990 and also amendments made to the Superannuation Act
1976, with effect from 1 July 1990.

The Superannuation Act 1990 provided for the establishment of the Public Sector
Superannuation Scheme, a new superannuation scheme for Commonwealth

employees.

The Superannuation Act 1976 provides for the Commonwealth Superannuation
Scheme, which was previously the main scheme for Commonwealth employees.

The Committee dealt with the Bill in Alert Digest No. 5 of 1992, in which it made
various comments. The Minister for Finance responded to those comments in a
letter dated 21 May 1992. A copy of that letter is attached to this report. Relevant
parts of the response are also discussed below.

Retrospectivity
Subclause 2(2)

In Alert Digest No. 5, the Committee noted that subclause 2(2) of the Bill provides
that clause 3 of the Bill is to be taken to have commenced on 1 July 1990, The
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Committee noted that clause 3, if enacted, would give effect to the proposed
amendments set out in the Schedule to the Bill.

The Committee noted that the relevant amendments are essentially technical in
nature. They make provision for such matters as changing references in other Acts
to the Superannuation Act 1976 to the "Superannuation Act 1990". Clauses 4 to 7
provide for certain transitional arrangements, to cover matters occurring after 1 July
1990. Nevertheless, the Committee indicated that it was concerned that these
amendments were not introduced at the same time as the Superannuation Bill 1990
and, further, that it has taken almost two years for the provisions to be introduced.
Accordingly, the Committee indicated that it would appreciate the Minister's advice
as to why this delay has occurred.

The Minister has provided a detailed response, prepared by his Department, on the
reasons for the delay. That response is attached to this Report. However, the
Minister sums up the response as follows:

In view of the technical and consequential nature of the
amendments made by the Bill and the demands on the
resources of the Office of Parliamentary Counsel to meet
the needs of Parliament, I regret that the Government
was unable to accord the drafting of this Bill a high

priarity.

The Committee thanks the Minister for his detailed response.

Barney Cooney
(Chairman)
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Hon. Peter Staples MP

RECEIVED

Minister for Aged;. Family and Health Services

Padiament House
Canberra ACT 2500
Telephone: (06} 277 7220
Facsimile: (06) 273 4146

25 MAY 1992 A
SR, Y
Porifoho ol

Health, Housing
angd Communily Services

Senator B. Cooney
Chairman
Senate Standing Committee for
the Scrutiny of Bills
Parliament House
CANBERRA  ACT 2600 20 MAY 1332

Dear Barney

I refer to the comments made in the Standing Committee for
the Scrutiny of Bills Alert Digest No 9 of 1991 in respect of
the National Food Authority Bill (now the National Foed
Authority Act 1991). I apologise for the delay in replying
but the National Food Authority has been working with the
Attorney-General’s Department on regulations which could have
had 2 significant impact on the administration of some of the
areas of your concern.

The Standing Committee identified four instances in the Bill
where "Henry VIII" clauses occur.

In the first instance in subsection 3{1), the definition of
"food" provides in paragraph (c} for "such other substance or
thing as may be prescribed”. This particular provision is
designed to cover a grey area that exists between the
definition of food in paragraphs (a) and (b) and the
definition of a therapeutic good under the Therapeutic Goods
Act 1989. The kind of substance that could fall into this
area might be a gquasi-pharmaceutical (such as a medically
supervised diet, herbal treatment and the like) that might be
considered to have food value. I consider it prudent that
the Act provides for such substances to be prescribed rather
than having to enact an amendment to the legislation.

The second and third instances, subsections 31(1l} and 35(1}
provide that time limits imposed on the National Food
duthority may be shortened by regulation. The Government
expects food standards to be developed and put in place as
expeditiously as possible to assist product innovation within
the food industry while protecting public health and safety.
In the initial stages the Government recognises that it is
most likely that the Authority will take the full twelve
months to develop food standards. However, the possibility
exists that, as time passes and more experience is gained,
the Authority might be able to reduce the implementation time
below twelve months. Allowing the time limit to be reduced
by regulation ensures that best administrative practice is
both implemented by and recognised in the operations of the
Authority.
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The last instance refers to paragraph 39(4)(b), which allows
the Chairperson to disclose confidential commercial
information to any prescribed person or authority. The
present intention is to prescribe most of the “appropriate
government agencies"” defined in subsection 3(1l) of the Act
for the purposes of paraqraph 39(4)(b) as they have a vital
role to play in contributing to the development of new
standards and the review of existing standards. These
government agencies include the State and Territory health
authorities who enforce the provisions of the Code.

In each case, I consider the specific provisicn as drafted to
be the most appropriate way of achieving the required
flexibility in food regulation while retaining executive
responsibility to Parliament. Considering the scope and
complexity of the issues covered by the National Food
Authority Act, I am satisfied that the Committee’s general
concerns about the use of Henry VIII clauses does not
indicate any practical problems with the operation or
administration of that Act.

Despite the effluxion of time since the Committee drew
attention to clauses in the then Bill, I felt it important to
place on record a response to the Committee‘s concerns.

Yours sincerely

S

Peter Staples
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Minister For Finance
Hon. Ralph Willis M.P.

T

Senator B. Cooney

Chairman

Senate Standing Committee for
the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to comments made by the Comtiittee and reported in
the Scrutiny of Bills Alert Digest No. 5 of 1992 concerning
the Superannuation Legislation (Consequential Amendments and
Transitional Provisions) Bill 1992.

The Committee's comments relate to subclause 2(2) of the
Bill which provides that clause 3 is to be taken to have
commenced on 1 July 1990. Clause 3 would give effect to the
proposed amendments to various Acts set out in the Schedule
to the Bill. The Committee has expressed concern that the
amendments were not introduced at the same time as the
Superannuation Bill 1990 and that it has taken almost two
years for the provisions to be introduced.

I am attaching a response prepared by my Department to the
Committee's comments.

In view of the technical and conseguential nature of the
amendments made by the Bill and the demands on the resources
of the Office of Parliamentary Counsel to meet the needs of

Parliament, I regret that the Government was unable to
accord the drafting of this Bill a high priority.

Yours sincerely

4
GF Ll
Radph Willis

2 1MAY 1992

Parliament House. Canberra ACT 2600
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JINTRODUCTION

1. Comments were made by the Committee and reported in the
Scrutiny of Bills Alert Digest No. 5 of 1992 concerning the
Superannuation Legislation (Consequential Amendments and
Transitional Provisions) Bill 1992.

2. The Committee's comments relate to subclause 2(2) of
the Bill which provides that clause 3 is to be taken to have
commenced on 1 July 1990. <Clause 3 would give effect to the
proposed amendments to various Acts set out in the Schedule
to the Bill. In particular, the Committee has expressed
concern that the amendments were not introduced at the same
time as the Superannuation Bill 1990 and that it has taken
almost two years for the provisions to be introduced.

RESPONSE

. There are a number of factors that have contributed to
the delay in the introduction of these amendments.

Workload

4. The Superannuation Bill 1990 was introduced to
establish the Public Sector Superannuation Scheme (PSS), a
new superannuation scheme for Commonwealth employees. That
scheme and amendments to the Superannuation Act 1976 were to
be implemented with effect from 1 July 1990 in part to meet
the Government's decision that public sector schemes should
comply with the Occupational Superannuation Standards. from
that date.

5. The Superannuation Act 1990 received Royal Assent on
7 June 1990. The Superannuation Legislation Amendment Act
1990 and the Superannuation Benefits (Supervisory
Mechanisms) Act 1990 which effected changes to the
Superannuation Act 1976 also received Royal Assent on that
date.

6. The development of the PSS and the changes to the
Superannuation Act 1976, particularly against the need to
meet the 1 July 1990 target date, required the full
commitment of the available experienced resources before
that date, both in the Department of Finance and the Office
of Parliamentary Counsel.
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Leaislative precedent

7. The Superannuation Bill 1990 also broke new ground by
providing for the implementation of the PSS in a Trust Deed
and Rules that were scheduled to the Bill. This was
consistent with the Occupational Superannuation Standards,
but was the first time that such an approach had been
submitted for Parliamentary approval.

8. It was by no means certain that Parliament would pass
the Bill in that form and any anticipation of consequential
amendments at that time may well have been premature.

Extent of the Tas

9. Work commenced on the Superannuation Legislation
(Consequential Amendments and Transitional Provisions) Bill
1992 in mid 1990. At that time it was not expected that
there would be many Acts that would require amendment.
However, preparation of the Bill proved to be a considerable
task.

10. An extensive search of legislation revealed some 163
references to the Superannuation Act 1976 or other
provisions related to superannuation in 82 Acts. After
examination of the legislation and consultation with some 19
other Departments and agencies, the number of Acts
apparently requiring amendment when preparation of the
drafting instructions for the Bill commenced had been
reduced to 35.

11, While the drafting instructions for the Bill were
provided to the Office of Parliamentary Counsel by May 1991,
there were considerable demands on the resources of that
Office to meet the needs of Parliament. That, together with
the relative priority placed on the Bill by the Government
meant that drafting of the Bill did not commence until
January this year.

12. By the time the Bill had been drafted, the number of
Acts involved had been reduced to 28. The reduction
resulted from intensive examination of the Acts involved as
well as the discovery that a number of the Acts had
subsequently been changed or repealed.

13. At the same time, amendments to some of the other Acts
since July 1990 in some cases increased the number of
amendments required to an Act. In other words, the Bill was
aimed at a constantly moving target.
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Nature of the Amendments

14. As the Committee has noted, the amendments made by the
Bill are essentially technical in nature. In general they
are changes required to reflect the introduction of the PSS
under the Superannuation Act 1990 and changes made to the
Superannuation Act 1976 from 1 July 1990.

15. In some cases the amendments are not strictly
necessary. For example, many of the amendments that include
references to the invalidity retirement provisions of the
Superannuation Acts 1976 and 1990 are included for reference
purposes only.

16. Those provisions are already applicable under the
relevant Superannuation Act. However, the inclusion of
those references is considered desirable so as to flag the
invalidity retirement requirements and avoid the possibility
of administrative error under those Acts.

17. The inclusion of transitional or "savings" provisions
in relation to certain of the amendments to four of the Acts
is also a prudential measure. No evidence has been
presented that anyone has actually been the subject of
incorrect administrative action that would be affected by
the amendments.

18. However, the particular provisions to which the
"savings"™ provisions relate are those that will have applied
to some numbers of employees. It was therefore considered
that it would be prudent to include the "savings" provisions
to protect anyone who might inadvertently have been the
subject of any administrative action that is inconsistent
with the amendments.

Department of Finance
May 1992
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clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise
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dependent upon insufficiently defined
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(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.
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when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

SEVENTH REPORT OF 1992

The Committee has the honour to present its Seventh Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Australian Nuclear Science and Technology Organisation
Amendment Bill 1992

Coal Industry Amendment Bill 1992

Migration Amendment Act 1992

Social Security (Family Payments) Amendment Bill 1992
Social Security Legislation Amendment Bill 1992

States and Northern Territory Grant (Rural Adjustment)
Amendment Bill 1992

- 107 -



AUSTRALIAN NUCLEAR SCIENCE AND TECHNOLOGY ORGANISATION
AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 2 April 1992 by the
Minister for Science and Technofogy.

The Bili proposes to amend the Australian Nuclear Science and Technology
Organisation Act 1987, to implement the Government's decision to:

increase the functions of the Australian Nuclear Science
and Technology Organisation (ANSTO), to allow for the
conditioning, storage and management of radioactive
materials and radioactive wastes and to allow for more
commercial operations for ANSTO;

provide ANSTO with an immunity from specified classes
of State and Territory laws and regulations;

include provisions relating to resignation and termination
of appointment of Executive Director;

provide the Nationa) Safety Bureau with independence
from ANSTO; and

make changes of an administrative nature.

The Committee dealt with the Bill in Alert Digest No. 5 of 1992, in which it made
various comments. The Minister for Science and Technology responded to those
comments in a letter dated 28 May 1992. A copy of that letter is attached to this

report. Relevant parts of the response are also discussed below.
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Exercise of legislative power insufficiently subject to parliamentary scrotiny /
delegation of power to 'a person'
Clause 12

In Alert Digest No. 5, the Committee noted that clause 12 of the Bill proposes to
insert a new Part VIIA into the Australian Nuclear Science and Technology
Organisation Act. That proposed new Part deals with the establishment, functions,
operations, etc. of the Nuclear Safety Bureau. Proposed new section 37U provides:

37U(1) The Bureau may submit to the Minister such
reports relating to the performance of the Bureaw's
functions as the Bureau considers appropriate.

(2)  The Bureau must submit to the Minister such
reports relating to the performance of its functions as the
Minister directs,

(3) The Minister may cause a copy of a report
received by the Minister under this section to be laid
before each House of the Parliament if the Minister
considers that the report is of sufficient importance to
justify it being brought to the attention of the Parliament.

The Committee noted that, pursuant to proposed new subsection 37U(3), the
Minister would have an unfettered discretion to decide which reports of the Bureau
are of sufficient importance to justify it being brought to the attention of the
Parliament. The Committee sought the Minister's advice as to why it is necessary
to give the Minister this discretion.

The Minister's response first gives some background on the Nuclear Safety Bureau:

The [Nuclear Safety Bureau (NSB)] was established as
part of the Australian Nuclear Science and Technology
Organisation (ANSTO) under the provisions of the
ANSTO Act in 1987. The NSB is responsible for
monitoring and reviewing nuclear plant operated by
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ANSTO and it reports to the Minister. Under standing
arrangements, these reports are prepared on a quarterly
basis. The reports are available pubiicly, on request. As
the NSB is currently a part of ANSTO, the ANSTO Act
does not require the NSB to prepare an annual report.
Nevertheless, the NSB furnishes the Minister with an
annual report and this is incorporated into the annual
report of the Safety Review Committee (SRC), also
established under the provisions of the ANSTO Act, It is
a requirement of the ANSTO Act that the SRC's annual
report be tabled each year.

Having given this background, the Minister goes on to say:

The ANSTO Amendment Bill 1992 is intended, inter alia,
to establish the NSB as an entity separate from ANSTO.
Under the provisions of the proposed new section 37R,
the NSB will be required to produce an annual report for
tabling in the Parliament each year. The proposed new
section 37U follows closely those reporting provisions of
the principal Act which apply to the SRC, Those
provisions include Ministerial discretion to decide which
of the SRC's reports, other than the annual report, are to
be tabled in the Parliament.

The NSB's quarterly reports are of a technical nature,
with an emphasis on aspects of nuclear reactor
engineering. They are not the type of report which it
would normally be considered either appropriate or
necessary to have tabled in the Parliament. These reports
will continue to be available upon request and their
substance will be recorded in the NSB's annual report.

Incidents involving the nuclear plant operated by ANSTO
will continue to be reported in the NSB's normal
quarterly reports and in its annual reports. In this regard,
I am already giving consideration to the question of
appropriate directions to the NSB under the provisions of
section 37D of the Bill (the ANSTO Act does not contain
an equivalent provision at present).
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The Minister concludes by saying:

Although the NSB has not produced any special reports
to the Minister since its establishment in 1987, it is
possible that it will occasionally do so in the future (either
at the request of the Minister or at its own volition). The
subject matter of these reports could vary considerably,
from minor operational details to matters of importance
for which tabling in the Parliament would be appropriate.
In these circumstances, it does not seem unreasonable for
the Minister to have discretion as to which reports
warrant the attention of the Parliament.

The Committee thanks the Minister for this response. While the Committee accepts
that many of the relevant reports may be trivial, the Committee is, nevertheless,
concerned that there is scope for important matters to escape the Parliament's

attention.

In Alert Digest No. 5, the Committee also noted that, pursuant to section 42 of the
Principal Act, the Minister would be able to delegate to 'a person’ the power to
decide whether or not a report under proposed new section 37U is of sufficient
importance to justify it being tabled in the Parliament. The Committee suggested
that, in the circumstances, this may be considered to be inappropriate.

The Minister responded to that comment as follows:

The Committee has also noted that pursuant to section 42
of the Principal Act, the Minister can delegate to “a
person” the power to decide whether or not a report is of
sufficient importance to justify it being tabled in the
Parliament. From my comments above, it is apparent that
the need for such a decision will arise only rarely. It is
unlikely, therefore, that the use of section 42 would co-
incide with the need to make a decision as to the tabling
of a report from the NSB. Moreover, pursuant to section
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42(3) of the Principal Act, the delegate is subject to the
directions of the Minister.

The Committee thanks the Minister for this response. As the Committee has
already indicated above, its concern is that matters of jmportance may not be
brought to the Parliament's attention. While the Minister indicates that the need
for a decision under proposed new subsection 37U(3) is likely to be rare, it is
equally likely that such exceptional cases are those most likely to warrant the
attention of the Parliament.
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COOAL INDUSTRY AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 30 April 1992 by the
Minister for Primary Industries and Energy.

The Bill proposes to amend the Coal Industry Act 1946. The amendments are
designed to give effect to the Commonwealth and New South Wales Governments'
decision to reform the powers, functions and activities of the Joint Coal Board,

The Committee dealt with the Bill in Alert Digest No. 6 of 1992, in which it made
various comments. The Minister for Primary Industries and Energy resporded to
those comments in a letter dated 26 May 1992. A copy of that letter is attached to
this report. Relevant parts of the response are also discussed below.

Commencement by Proclamation
Subclause 2(2)

In Alert Digest No. 6 of 1992, the Committee noted that subclause 2(2) of the Bill
provides:

Commencement

2,(1) Sections 1 and 2 commence on the day on
which this Act receives the Royal Assent.

(2) Subsection 3(1) commences on a day to be
fixed by Proclamation,

(3) Subsection 3(2) is taken to have commenced on
31 March 1992,
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Clauses 1 and 2 of the Bill are formal. The Committee noted that subclause 3(1),
if enacted, would give effect to the proposed amendments to the Coal Industry Act
1946 which are set out in Schedules 1 to 4 of the Bill. Subclause 3(2) would enact
the amendments set out in Schedule 5.

The Committee noted that the provision for cc by Proclamation set
out in subclause 2(2) is open-ended. The Committee suggested that, in that respect,
it would appear to be in conflict with Office of Parliamentary Counsel Drafting
Instruction No. 2 of 1989, which provides:

3. As a general rule, a restriction should be placed on
the time within which an Act should be proclaimed (for
simplicity I refer only to an Act, but this includes a
provision or provisions of an Act). The commencement
clause should fix either a period, or a date, after Royal
Assent, (I call the end of this period, or this date, as the
case may be, the "fixed time"). This is to be accompanied
by either:

(@)  a provision that the Act commences at the
fixed time if it has not already commenced
by Proclamation; or

(b)  a provision that the Act shall be taken to be
repealed at the fixed time if the
Proclamation has not been made by that
time.

4.  Preferably, if a period after Royal Assent is chosen,
it should not be longer than 6 months. If it is longer,
Departments should explain the reason for this in the
Explanatory Memorandum. On the other hand, if the date
option is chosen, [the Department of the Prime Minister
and Cabinet] do not wish at this stage to restrict the
discretion of the instructing Department to choase the
date.

5. It is to be noted that if the "repeal" option is
followed, there is no limit on the time from Royal Assent
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to commencement, as long as the Proclamation is made
by the fixed time.

6. Clauses providing for commencement by
Proclamation, but without the restrictions mentioned
above, should be used only in unusual circumstances,
where the commencement depends on an event whose
timing is uncertain (eg enactment of complementary State
legislation).

The Committee noted that, by way of explanation for the Proclamation provision
in this Bill, the Explanatory Memorandum to the Bill states:

Clause 2 does not provide for the usual six month limit on

Procl ion as cc of these amendments has
to be in parallel with New South Wales' Coal Industry
Amendment Act 1992

The Committee suggested that, on its face, this explanation would appear to satisfy
the criterion set out in paragraph 6 of the Drafting Instruction. However, the
Committee noted by way of analogy that a similar situation arises in relation to the
Coal Mining Industry (Long Service Leave Funding) Bill 1992, which the
Comnmittee dealt with elsewhere in Alert Digest No. 6. The Committee noted that
subclause 2(2) of that Bill provides:

Subject to subsection (3), sections 35 and 44 to 49
commence on a day or days to be fixed by Proclamation.

The Explanatory Memorandum to that Bill indicates that (as with this Bill) the
commencement of the clauses referred to is dependent on the passage of
complementary State legislation and the 6 month time. limit contemplated by
Drafting Instruction No. 2 is, therefore, inappropriate, Nevertheless, subclause 2(3)
of the Coal Mining Industry (Long Service Leave Funding) Bill 1992 goes on to

provide:
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(3) If a section mentioned in subsection (2) does
not commence under that subsection within the period of
12 months beginning on the day on which this Act
receives the Royal Assent, it commences on the first day
after the end of that period.

The Committee suggested that a similar approach in the Coal Industry Amendment
Bill 1992 would be preferable to the open-ended Proclamation clause which is
contained in this Bill. The Committee indicated that it would appreciate the

Minister's views on this suggestion.
The Minister has responded as follows:

No direct comparison should be drawn between the Coal
Industry Amendment Bill and the ining Indust

Unllke the Coal
Indystry Amendment Bill, theQQalemn.any_nL(m_uz
Service Leave Funding) Bill is not dependent upon the

passage of parallel State legislation.

The Joint Coal Board is a unique statutory body
constituted under Commonwealth and NSW Coal Industry
Acts of 1946. Both Acts parallel each other and both
commenced on 1 February 1946. The timing of
commencement of amendments to the Acts have been
coordinated with the State to ensure that the legal basis
on which the Board was formed was correct at all times.

The objective of subclause 2(2) is to allow the
Commonwealth and State to have the same
commencement date for both Amendment Acts. The
State Bill was introduced into the State Parliament on
30 April, the same day the Coal Industry Amendment Bill
was introduced into the House of Representatives. It is
the intention of both the Commonweaith and State
Governments that the Acts be proclaimed as soon as
possible after Royal Assent to facilitate implementation
of the changes to the powers and functions of the Board
and of the other arrangements provided for in the
amendments.

-116 -



The Committee thanks the Minister for this response. However, the Committee has
some difficulty with the Minister's statement that no direct comparison with the
Coal Mining Industry (Long Service Leave Funding) Bill 1992 should be drawn,
because that Bill is not dependent on the passage of parallel State legislation. The
Explanatory Memorandum to the Coal Mining Industry (Long Service Leave

Funding) Bill refers to the cc t of the rel amendments needing to
be 'parallel' to a New South Wales Act. In making its original comment, the
Committee assumed that the same general problems would apply in each instance.

Inappropriate delegation of legislative power
Schedule 2 - p d new section 25 of the Coal Industry Act 1946

{4

In Alert Digest No. 6, the Committee noted that Schedule 2 of the Bill contains a
series of proposed amendments to the Coal Industry Act which relate to the
functions of the Joint Coal Board. The Committee noted that proposed new section
25 provides:

Until such time as the Commonwealth Minister
and the State Minister direct, the Board has the following
powers and functions:

(a) to monitor, promote ard specify adequate
training standards relating to health and
safety for workers engaged in the coal
industry;

(b)  to monitor dust in coal mines;
(c)  to collect, collate and disseminate statistics
related to the coal industry, other than

statistics related to the health and welfare of
workers.
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The Committee noted that in relation to this proposed new section, the Explanatory
Memorandum to the Bill states:

This new section empowers the Board to continue with its
powers and functions in relation to workers' training, dust
monitoring and other industry statistics not related to the
health and welfare of workers until such time as both the
Commonwealth and State Ministers direct.

The Committee suggested that the effect of the proposed new section, if enacted,
would be to allow the Commonwealth and State Minister to agree to, in effect,
repeal the section or any of its parts. In making this comment, the Committee
noted that there is no requirement for the Parliament to be notified of such an
action, by the tabling of the relevant direction or otherwise.

The Committee drew Senators' attention to the provision, as it may be considered
a delegation of legislative power which is insufficiently subject to parliamentary
scrutiny in breach of principle 1(a)(v) of the Committee's terms of reference.

The Minister has responded as follows:

The abave [provision is] considered appropriate because
of the joint Commonwealth/State constitution of the
Board. It is to be noted that the Board is required to lay
before both the Commonwealth and State Parliaments an
Annual Report for the financial year. Any change to the
Board's functions as set out in proposed new section 25
and the Board's orders would be reported in the Annual
Report and therefore open to parliamentary scrutiny this
way.

The Committce thanks the Minister for this response. While the Committee accepts

that the Parliament may become aware of any changes to the Board's functions and
of any orders by virtue of their being reported in the Board's annual report, this
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notification would probably occur a significant time after the event. Further, the
Committee notes that, in these circumstances, knowledge of an event does not
necessarily equate to the event being open to scrutiny.

Exercucofleg:slahvcpowcrmsuiﬁuenﬂysub)eulopaﬂmmen serutiny
Schedule 2 - jon 28 of the Coal Industry Act 1946

Prop

In Alert Digest No. 6, the Committee noted that Schedule 2 to the Bill contains a
proposed new section 28 of the Coal Industry Act, which provides:

(1) The Board may, with the approval of the
Commonwealth Minister and the State Minister, make
orders, not inconsistent with this Act or the regulations,
for or with respect to the Board's powers and functions
under sections 23 and 25 to 27,

(2) The Board may, with the approval of the
Commonwealth Minister and the State Minister, by order
amend or revoke any order made by the Board.

The Committee noted that proposed new section 284, if enacted, would require
orders made pursuant to proposed new section 28 to be published in the Gazette
and the State Gazette.

The Committee observed that orders made pursuant to the proposed new section
would be, on their face, delegated legislation. They could have significant effect. For
example, proposed new subsection 53(1) (which is contained in Schedule 2 to the
Bill), provides for a substantial monetary penalty in relation to the failure to comply
with an order made under proposed new section 28. The Committee suggested that,
this being the case, it would appear to be appropriate that any orders made
pursuant to the proposed section be subject to scrutiny by the Parliament.

-119-



The Committee noted that, on this point, the Explanatory Memorandum to the Bill
states:

49. This new section empowers the Board to make
orders in regard to its functions as set out in new sections
23 and 25 to 27 inclusive. The Board will need to obtain
the approval of both the Commonwealth and State
Ministers before making an order. Ministerial approval is
also required before the Board can amend or revoke an
order.

50. The order is not, as would normally be the case for
such an instrument, disallowable. This is to avoid possible
inconsistencies between the Commonwealth and State
Parliaments, that is, where one Parliament disallows an
order while the other Parliament allows it.

The Committee indicated that, while it accepted that, under the circumstances, a
disallowance mechanism might provide difficulties in relation to such orders, it was
not satisfactory that, as a result, the orders should not be subject to any form of
parliamentary scrutiny. In making this comment, the Committee noted that there
were only two governments involved.

The Committee drew Senators' attention to the provision, as it may be considered
to insufficiently subject the exercise of legislative power to parliamentary scrutiny
in breach of principle 1(a)(v) of the Committee's terms of reference.

The Minister responded as follows:

The above [provision is] considered appropriate because
of the joint Commonwealth/State constitution of the
Board.

The Committee thanks the Minister for this response. However, the Committee
notes. that the response essentially re-states what is contained in the Expl oy
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Memorandum and does not address the Committee's comments in Alert Digest
No. 6.

Privilege against sclf-incrimination
Schedule 4 - proposed new subsection 53(2) of the Coal Industry Act 1946

In Alert Digest No. 6, the Committee noted that Schedule 4 of the Bill proposes
to insert a new section 53 into the Coal Industry Act. That proposed new section
provides, in part:

(2) A person must not, without reasonable excuse,
refuse to answer any question referred to in section 51.
Penalty:

(a) in the case of an individual - $3,000; and

(b) in the case of a body corporate - $10,000.

(3) A person must not, without reasonable excuse,
fail or refuse to produce any books, records or documents
referred to in section 51.

Penalty:
(a) in the case of an individual - $3,000; and
(b) in the case of a body corporate - $10,000.

The Committee indicated its assumption that, in each case, it would be a
'reasonable excuse' for a person to decline to answer questions or produce
documents on the grounds that it might tend to incriminate him or her, relying on
the common law privilege against self-incrimination. However, the Committee noted
that many persons are not aware of this privilege. The Committee, therefore,
requested the Minister's advice as to whether there is any provision for a person
who is asked questions or required to produce documents in these circumstances
to be given a warning about the use that can be made of any information obtained

and their rights to decline to answer questions, etc.
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‘The Minister has responded as follows:

I will write to the NSW Minister who has responsibility
for the Joint Coal Board on this matter once the
Commonwealth and State Bills are passed through both
Parliaments. It is my intention to issue a direction to the
Board, jointly with the NSW Minister, requiring its
inspectors to notify persons of their common law privilege
prior to carrying out duties under new section 53,

The Committee thanks the Minister for this response anid notes his intention to
issue a direction to the Board on this matter.
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MIGRATION AMENDMENT ACT 1992

The Bill for this Act was introduced into the Senate on 19 December 1991 by the
Minister Representing the Minister for Immigration, Local Government and Ethnic
Affairs.

As originally presented to the Senate, the Bill proposed to amend the Migration
Act 1958, t0:

make changes to the merits review system;

distinguish the power to detain a person under the Act;

increase certain penalty provisions in line with
Commonwealth criminal law policy and allow consistent
application of pecuniary penalties under the Crimes Act
1914; and

provide that the obligation to endorse a visa or entry
permit will be satisfied by an endorsement being recorded
in a notified data base.

The Committee dealt with the Bill (as Migration Amendment Bill (No. 4) 1991) in
Alert Digest No. 1 of 1992, in which it made no comment.

On 5 May 1992, the House of Representatives substantially amended the Bill, by
inserting a new clause 2A which, in turn, inserted a new Division 4BA into Part 2
of the Migration Act 1958. That new Division deals with the custody of 'certain non-

citizens',
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The Senate passed the Bill, as amended by the House of Representatives, on the
same day as the House. As a result, it was not possible for the Committee to give
the Senate its views on the proposed amendments prior to passing those
amendments. Though the amendments have now passed into law, the Committee
offers the following comments.

Discrimination against individuals on the ground of race or national origin
Section 2A - new section 54K of the Migration Act 1958 : definition of *designated

person'

Section 2A of the Act insets a new Division 4B into the Migration Act 1958, Section
54K of this new Division inciudes a definition of a 'designated person' for the
purposes of the Division. That definition is as follows:

“designated person™ means a non citizen who:

(a)  has been on a boat in the territorial sea of
Australia after 19 November 1989 and
before 1 December 1992; and

(b)  has not presented a visa; and
(c) is in Australia and
(d)  has not been granted an entry permit; and

(e) is a person to whom the Department has

given a designation by:

(i) determining and recording which boat
he or she was on; and

(ii) giving him or her an identifier that is
not the same as an identifier given to
another non-citizen who was on that
boat;

and includes a non-citizen born in Australia whose mother
is a designated person.
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Paragraph (a) of the definition makes it clear that the purpose of the new Division
is to make special rules relating to a particular group of people. This may be
considered to be contrary to Article 2, paragraph 2 of the International Covenant
on Civil and Palitical Rights, to which Australia is a signatory. The paragraph
provides:

Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
status.

Breach of the separation of powers doctrine
Section 2A - new subsections 54L(1) and 54N(2) of the Migration Act 1958

New section 54L of the Migration Act 1958 provides:

Designated persons to be in custody

541(1) Subject to subsection (2), after
comr a desij d person must be kept in
custody.

(2) A designated person is to be released from
custody if, and only if, he or she is:

(a) removed from Australia under section 54Q;
or

(b) given an entry permit under section 34 or
115.

(3) This section js subject to section 54R.
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New section 54N provides, in part:

Detention of designated person

S54N(1) If a designated person is not in custody
immediately after commencement, an officer may, without
warrant:

(a)  detain the person; and

(b) take reasonable action to ensure that the
person is kept in custady for the purposes of
section 54L.

(2) Without limiting the generality of subsection
(1), that subsection even applies to a designated person
who was held in a place described in paragraph 11(a) or
a processing area before commencement and whose
release was ordered by a court.

The combined effect of subsections 54L(1) and 54N(2) is that a person is to be
kept in custody despite the fact that a court has ordered their release. this may be
regarded as being contrary to the fundamental constitutional principle of the
separation of powers. Under this doctrine, the powers f the courts are regarded as
equal to and ought not to be subservient to the powers of the Executive and the
Legislature.

Arrest without warrant
Section 24 - new subscction S4N(1) of the Migration Act 1958

New subsection 54N(1) of the Migration Act 1958 (reproduced above) empowers
an immigration officer to arrest a 'designated person' without warrant. While the
Committee notes that the law generally accepts the right of any person (not
necessarily a police officer) to arrest a person without warrant, the law does so only
in circumstances where the person arrested is committing a serious offence. There

is, therefore, a question as to whether an offence pursuant to section S4N(1) is such
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an offence.

Denial of access to the courts
Paragraph 54R(3)(€) and section 54S of the Migration Act 1958

New section 54R of the Migration Act 1958 provides:

No custody or removal after certain period

54R(1) Sections 541 and 54Q cease to apply to
a designated person who was in Australia on 27 April
1992 if the person has been in application custody after
commencement for a continuous period of, or periods
whose sum is, 273 days.

(2) Sections 54L and 54Q cease to apply to a
designated person who was not in Australia on 27 April
1992, if:

(a) there has been an entry application for the
person; and

(b) the person has been in application custody,
after the making of the application, for a
continuous period of, or periods whose sum
is, 273 days.

(3) For the purposes of this section, a person is
in application custody if:

(a) the person is in custody; and

(b)  an entry application for the person is being
dealt with;

unless one of the following is happening:

(c)  the Department is waiting for information
relating to the application to be given by a
person who is not under the control of the
Department;

(d) the dealing with the application.is at a stage
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whose duration is under the control of the
person or of an adviser or representative of
the person;

(e)  court or tribunal proceedings relating to the
application have been begun and not
finalised;

(f)  continued dealing with the application is
otherwise beyond the control of the
Department.

New section 54S provides:

Courts must not releasc designated persons
54S. A court is not to order the release from
custody of a designated person.

The combined effect of new paragraph 54R(3)(e) and section 545 is that a
‘designated person' is effectively denied access to the courts for the purposes of
determining whether or not they should continue to be obtained. This may be
considered to be contrary to Article 9, paragraph 4 of the International Convention
on Civil and Political Rights, which provides:

Anyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings before a
court, in order that that court may decide without delay
on the lawfulness of his detention and order his release if
the detention is not lawful.

It may also be contrary to Article 10, paragraph 1, which provides:

All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the
human person.
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The provisions may also be contrary to Article 14, paragraph 1, which provides, in

part:

All persons shall be equal before courts and tribunals.

General comment

By way of a general comment in relation to all the matters discussed above, the
Committee notes, at the outset, that these are legislative measures which the
Parliament has already considered and, clearly, found to be necessary in the
circumstances. As these are matters of particular sensitivity, both in a political and
in a public policy sense, the Parliament is the place for decisions in relation to such
matters to be taken. The role of the Committee in relation to matters such as this
is to ensure, as far as possible, that when the Senate considers legislation, it is
aware of the implications of the legislation in terms of the principles which operate
as the Committee's terms of reference.

In the present instance, some of the provisions referred to above would, no doubt,
have been drawn to the attention of Senators if the Committee had had the
opportunity to consider them prior to enactment. As a result of the combined effect
of the provisions coming before the Parliament as amendments to a Bill which the
Committee had already considered and also the speed with which the legislation
was passed, that was, unfortunately, not possible in this case.

The Committee makes one final comment in relation to the matters discussed
above. Senators will note that some reliance is placed in those comments on
Articles of the International Covenant on Civil and Political Rights. It might be
suggested that these are not matters for the Committee and that they are beyond
the terms. of reference against which the Committee is charged to measure all
legislation introduced into the Parliament. The Committee would tend to disagree
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with such a suggestion.

Principle 1(a)(i) of the terms of reference requires the Committee to draw attention
to provisions which may 'trespass unduly on personal rights and liberties'. This
phrase is not defined. However, over a period of years, the Committee has
developed, on the basis of precedent, a rough check-list of the kinds of matters to
which it will draw attention under the principle. That check-list continues to evolve.

In 'evolving' its check-list, the Committee will have regard to whatever extrinsic
material it considers rel The International Co on Civil and Political

Rights is, clearly, relevant to the issue of what constitutes 'personal rights and
liberties'. It is especially significant given the fact that Australia is a signatory to the
Covenant and, consequently, has certain obligations in relation to the matters dealt
with.in the Covenant.
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SOCIAL SECURITY (FAMILY PAYMENT) AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 7 May 1992 by the
Minister for Family Support.

The Bill proposes to introduce a new system of social security payments to families
with children. The legislation involved is the Social Security Act 1991 and the
Income Tax Assessment Act 1936. The integration of family allowance supplement
and additional pension and benefit will result in a program of nearly $2 billion,
which will assist about 800,000 families or nearly 1%z million children. In addition,
family allowance and family allowance supplement will be amalgamated into a
single payment with entitlement calculated under a two-step income and asset test,

The Committee dealt with the Bill in Alert Digest No. 7 of 1992, in which it made
various comments. The Minister for Family Support responded to those comments
in a letter dated 2 June 1992. A copy of that letter is attached to this report.
Relevant parts of the response are also discussed below,

Requi t to provide tax file 1
Clause 3 - proposed new sections 855 and 856 of the Social Security Act 1991

In Alert Digest No. 7, the Committee noted that clause 3 of the Bill proposes to
repeal Parts 2.17 and 2.18 of the Social Security Act 1991 and replace them with
2 new Parts. Proposed new Part 2.17, if enacted, would provide for a 'family
payment' in substitution of the 'family allowance' payable under the existing

legislation.
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The Committee noted that proposed new sections 855 and 856, if enacted, would
allow the Secretary of the Department of Social Security to require a recipient of
or a claimant for family payment or their partner to provide the Secretary with
their tax file number.

The Committee has previously indicated (most recently in Alert Digest No. 10 of
1991, in relation to the Social Security (Disability and Sickness Support)
Amendment Bill 1991) that, while such provisions may be seen as necessary to
prevent persons defrauding the social security system, they may also be considered
as unduly intrusive upon a person's privacy. Accordingly, the Committee drew
Senators’ attention to the provisions, as they may be considered to trespass unduly
on personal rights and liberties, in breach of principle 1(a)(i) of the Committee's

terms of reference.

The Minister has responded as follows:

‘TFN's are collected from claimants and recipients and
their partners for use in the data-matching program
authorised by the Data-matching Program (Assistance and
Tax) Act 1990. The policy allowing the collection of TFNs
has already been sanctioned by Parliament for family
allowance and is now simply being transferred into the
new family payment. The new TFN provisions for family
payment mirror those already contained in the Act in
relation to family allowance.

While the Committee accepts that the provisions in question mirror existing

provisions relating to the family allowance, the Committee notes that this does not

necessarily affect its objection to such provisions.
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The Minister goes on to say:

In income testing family payment and additional family
payment, a person's income, and his or her partner's
income, is taken into account to determine the rate of
payment. The Government decided some time ago to
introduce a data-matching program in which the income
information that people disclose to agencies such as the
Department of Social Security, is to be checked
automatically against the income information disclosed to
the Australian Taxation Office (ATO) and other paying
agencies. For this to be done efficiently and to prevent
people defrauding the social security system, both

partners' TFNs may be required.

The Minister concludes by saying:

It should also be noted that these provisions, while
requiring people to provide a TFN, also allow the
Department to assist in that task. Some people, for
example, may have difficulty in obtaining a TFN because
of proof of identity requirements. The TFN provisions
allow the Department to act as agents for the ATO by
accepting applications for TFNs on behalf of the ATO
and conducting the necessary proof of identity checks.
Since the Department conducts its own proof of identity
checks, any inconvenience for clients is minimised and
there is no increase in intrusiveness from a practical point
of view. Indeed, disabled people, people with language
difficulties and new entrants to the workforce such as
school leavers should all find benefit in the Department's

involvement in the TFN application process.

The Committee thanks the Minister for this response.
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SOCIAL SECURITY LEGISLATION AMENDMENT BILL. 1992

This Bill was introduced into the House of Representatives on 2 April 1992 by the
Minister for Social Security.

The Bill proposes to implement changes in the areas of telephone concessions, Job
Search Allowance and Newstart Allowance, social security agreements with other
countries, debt recovery, the income and assets test, compensation payments and
data-matching. The Bill also provides for a number of minor and technical
amendments.

The Committee dealt with the Bill in Alert Digest No. 5 of 1992, in which it made
various comments. The Committee made some further comments in Alert Digest
No. 6 of 1992. The Minister for Social Security responded to those comments in
letters dated 5 May and 29 May 1992 respectively. Copies of these letters are
attached to this report. Relevant parts of the response are also discussed below.

Retrospectivity
Subclauses 2(3) to (10)

In Alert Digest No. 5, the Committee noted that subclauses 2(3) to (10) of the Bill
provide that various amendments proposed by the Bill are to operate
retrospectively from various dates, the earliest being 1 July 1991. The Committee
noted that, according to the Explanatory Memorandum to the Bill, the amendments
referred to are essentially either beneficial to social security recipients or else they
correct drafting oversights.
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However, the Committee noted that the Explanatory Memorandum states that the
amendments proposed by Division 14 of Part 2 of the Bill, which deal with recovery
of social security debts,

will validate consents already given by Social Security
recipients fin relation to certain jnstalment deductions]
and will provide a statutory basis for previous deductions.

The Committee indicated that it would appreciate some further background from
the Minister on these amendments. The Committee indicated that, in particular, it
would appreciate advice as to why it is necessary to 'validate' the consents referred

to.

The Minister has responded as follows:

The Depariment has for many years operated on the
basis that people could consent to withholdings being
made from their payments to repay a social security debt
owed by another person.

This was common in cases where a married couple
claimed an invalid pension/disability support pension (for
the man) and a wife pension (for the woman). Pending
confirmation of the man's medical condition, sickness
benefit/allowance was paid so that the couple were
receiving an income support payment meantime.

This benefit/allowance was paid at the combined married
rate, ie the man received twice the married rate of
benefit. This was, and still is, the usual way to pay
benefit/allowance.

When the medical issue is resolved and the pensions are
granted, the law provides for the pensions to be paid
from the date of the original claims. The
benefit/allowance paid until then becomes an
overpayment under the law. This is necessary to prevent
dual payments for the same period.
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However, in practice, the arrears of the pensions will
cover the overpayment, usually exactly.

A technical problem which was identified in 1991 is that
the arrears of wife pension are not available to offset the
man's debt. Her pension entitlement is inalienable, even
with her consent.

From the clients' point of view, there was no difficulty in
these arrangements before the legal problem was
identified in 1991. These arrangements have a high level
of acceptance from clients. Couples in this situation want
overpayments cleared as smoothly as possible. The
Department has therefore continued the practice of
taking the arrears of wife pension to complete the
repayment of the debt, and the legislation proposes to
validate the current arrang both prospectively and
retrospectively.

Other cases like this may occur where a sole parent
continues to be paid a sole parent pension after forming
a marital relationship. The pay is an overpay

The partner is often receiving a job search or newstart
allowance at the single rate.

It is common for the couple to ask for the woman's debt
to be reduced by the arrears of the upward adjustment in
the man's allo to the combined married rate. That
is reasonable and a sensible arrangement. The consent
provisions would enable that to be done.

Because there is a requirement that people actually
consent to this form of debt recovery (which means a
voluntary and informed consent), there is not seen to be
any difficulty about validating these cases retrospectively.

The Committee thanks the Minister for this response.
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Privilege against self-incrimination
Clause 115

In Alert Digest No. 5, the Committee noted that clause 115 of the Bill propases to
repeal various provisions of the Social Security Act 1991 which abrogate the
privilege against self-incrimination. Amendments included in Schedule 1 of the Bill
also would amend related provisions, the effect of which is that a person who has
a 'reasonable excuse' may decline to give to the Department information requested
by it. The Committee noted that one such reasonable excuse is that the information
requested may tend to incriminate the person from whom it is sought.

The Committee noted that the overall effect of the amendments is that, unless a
person declines to provide information on the grounds of self-incrimination, the
information obtained by the Department may be used for any purpose and is
admissible as evidence of any criminal conduct on the part of any person - not only
the person providing the information.

While the Committee welcomed the proposal to repeal the provisions which
abrogate the privilege against self-incrimination, it was also mindful that persons
who are requested to provide information may be unaware that they have the right
to decline to answer a question or to provide information on the grounds that it
may tend to incriminate them. The Committee indicated that it would, therefore,
appreciate the Minister's advice as to whether or not persons are advised of their
rights before being requested to provide information and whether any warnings are
given as to the use to which any information obtained may be put.

The Minister has responded as follows:

The Department does not generally advise people who
are asked to give information that they have the right to
decline to answer a question or to provide information on
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the grounds that it may incriminate them. The reasons for
this are straight-forward.

The Department jssues many millions of standard pre-
printed forms to clients every year, seeking notification of
changes in circumstances and reviewing entitlement, The
situation of clients providing self-incriminating information
might be thought to have the potential to arise in review
forms, but in fact the Department's review forms do not
seek self-incriminatory information.

The Department could include in its forms advice that
clients need not respond to self-incriminatory questions.
However, there is a real risk that this would cause
concern to large numbers of clients about answering
standard questions which are not self-incriminatory in any
way. That would be quite unwarranted and is unnecessary.

When the Department is considering prosecution action,
it attempts to interview the client personally. This is done
to ensure that the client is correctly identified (eg that the
Department is not mistaken and should not be looking at
another client with the same name) and so that the client
has the opportunity of explaining the situation if he or she
wishes to do so. The client is always given the standard
formal caution. A client's rights to decline to provide
information and to decline to be interviewed are
explained.

As a general principle, the Department would not use
self-incriminatory information provided without the
caution during an interview or which could be regarded as
having been unfairly, unreasonably or improperly
obtained. The Director of Public Prosecutions scrutinises
the information the Department submits for prosecution
purposes and would also reject information obtained in
that way.

Finally, the court would reject evidence offered which was
obtained by unfair or improper means.

The Committee thanks the Minister for this response and notes his advice

concerning his Department's practices in relation to interviewing clients.
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Concerns raised by Privacy Commissioner
Schedule 2 - propased new subsection 10(2), (3), (3A), (3B), 11(1) and (2) of the
Data-matching Program (Assistance and Tax) Act

In Alert Digest No. 5, the Committee also drew Senators' attention to various
concerns about the Bill raised by the Privacy Commissioner in a letter to the
Committee dated 2 April 1992, The Privacy Commissioner's concerns relate to
certain proposed amendments to the Data-matching Program (Assistance and Tax)
Act 1990, which are contained in Schedule 2 of the Bill. The Commitiee attached
a copy of the Privacy Commissioner's letter to Alert Digest No. 5 for the
information of Senators. However, the Committee summarised the Privacy
Commissioner's concerns as follows.

The Privacy Commissioner noted that the Schedule proposes to omit subsection
10(2) of the Dat. hing Program (Assi and Tax) Act and replace it with
the following new subsection (2):

Where a source agency receives particular
information under Step 1, 4 or 6 of a data matching cycle,
the agency must destroy that particular information within
90 days of its receipt unless, within those days:

(a) the agency has considered that particular
information and made a decision:

(i) to take action allowed by subsection
(1) on the basis of that particular
information; or

(ii) to carry out an investigation of the
need to take action allowed by
subsection (1) on the basis of that
particular information; or

(b) the agency has, by wusing sampling

procedures,  identified that particular
information as information that will form the
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basis for the agency:

(i) to take action allowed by subsection
(1) on the basis of that particular
information; or

(ii) to carry out an investigation of the
need to take action allowed by
subsection (1) on the basis of that
particular information.

The Privacy Commissioner stated:

.. 1 am concerned that the text of the proposed
amendment is so broadly expressed that an inadequate
level of screening could occur. I believe that a systematic
process of screening results should occur within the 90
day period. The present language of the amendment
would appear to allow agencies routinely to defer any
action of this kind being taken at all. This could lead to
a situation where large numbers of untested matching
results - results which bring together data given
confidentially in different settings to government agencies
- could remain in circulation for very long periods of time.
I regard that as a situation which should be avoided.

The Privacy Commissioner went on to say:

If agencies feel that bulk deferral of results may
sometimes be unavoidable, and wish to put the legal
authority for this beyond doubt, I would prefer to have an
approach which allowed an extension for say a further 90
days where the Secretary certifies to the Privacy
Commissioner that exceptional circumstances exist.

In Alert Digest No. 5, the Committee indicated that it did not necessarily adopt the

Privacy Commissioner's interpretation of proposed paragraph 10(2)(b). On the
Committee's reading of the proposed new paragraph, an agency must destroy
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information within 90 days, unless within that period of %0 days the agency has, by
using sampling procedures, identified the information as being a basis for action.
In other words, an agency cannot defer a sampling process for any more than 90

days.

However, the Committee indicated that it would, nevertheless, appreciate the
Minister's views on what the Privacy Commissioner had stated.

The Minister has responded as follows:

1 do not agree with the Privacy Commissioner that the
proposed new version of subsection 10(2) "is so broadly
expressed that an inadequate level of screening could
occur” nor that "the amendment would ... allow agencies
routinely to defer any {screening} action being taken at
all” I note that the Committee does mot necessarily
accept the Privacy Commissioner's interpretation of the
amendment. I concur with the Committee that there s
under the amendment to be an application of sampling
procedures within the 90 days period. It should also be
noted that an addition to subsection 10(5) for which the
Bill provides involves the Privacy Commissioner in the
process of arriving at acceptable sampling procedures.

Schedule 2 also proposes to omit subsection 10(3) of the Data-matching Program
(Assistance and Tax) Act and substitute the following new subsection (3):

Subject to subsection (3A), a source agency must
commence any action in relation to information it receives
under subsection (1) within 12 months from the date that
it receives the information from the matching agency.
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Proposed new subsection (3A) provides:

The Secretary to an assistance agency, the Commissioner
of Taxation or a Deputy Commissioner of Taxation may
grant an extension or extensions of time for up to 12
months each of the 12 month period referred to in
subsection (3).

Proposed new subsection (3B) provides:

The power to grant an extension or extensions of time
referred to in subsection (3A) must not, despite any other
law, be delegated.

The Privacy Commissioner stated:

This amendment seeks to allow a decision on extending
an investigation beyond 12 months to be made by Deputy
Commissioners of Taxation. In the absence of any
evidence that the current provision (decision to be taken
by Commissioner) is proving unworkable, I can see no
reason for the amendment.

He went on to say:

In passing the Act, Parliament provided that this decision
should be made only by Secretaries of Departments and
the Commissioner of Taxation, and should not be
delegated. I would not expect this provision to create a
significant problem, given that it confers a discretion
intended to be used occasionally. As with the section
10(2) provision, the clear intention of the legislation is
that data-matching results should be dealt with
expeditiously.

-142-



The Committee noted that these provisions are essentially a re-drafting of the
existing subsection 10(3). As the Privacy Commissioner observed, the only change
of substance is to allow a Deputy Commissioner of Taxation, as well as the
Commissioner of Taxation, the power to grant an extension of time for taking
action under subsection 10(1). The Committee stated that this would not appear
to be a matter which came within its terms of reference, though the Committee
indicated that it would be interested in the Privacy Commissioner's further views if
he believes that this is not the case,

The Privacy Commissioner has not provided any further views on this' point.
However, the Minister has offered the following further information on the
proposed amendment:

The new form of subsection 10(3) is, as the Privacy
Commissioner and your Committee comment, largely a
tidying up of the old subsection. The only new element is
to allow a Deputy Commissioner of Taxation, as well as
the Commissioner of Taxation, the power to grant an
extension of time for taking action under subsection 10(1).
This change was requested by the Treasurer for the
following reasons;

a Deputy Commissioner is an extremely senior
officer in the Australian Taxation Office structure;
and

. the devolved structure and devolution of authority
in the Australian Taxation Office add further to the
authority of a Deputy Commissioner.

In essence the Treasurer's view is that a Deputy
Commissioner's power and responsibility are so great that
no purpose is served in differentiating between them in
this context.

The Privacy Commissioner also drew the Committee's attention to some proposed
amendments to section 11 of the Data hing Program (Assit and Tax) Act
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which are contained in Schedule 2 to the Bill. The Committee noted that section
11 currently provides:

Notice of proposed action

11.(1) Subject to subsection (4), where, solely or
partly because of information given in Step 6 of a data
matching cycle, an assistance agency considers taking
action:

{a)  to cancel or suspend any personal assistance
to; or

(b)  to reject a claim for personal assistance to;
or

(¢)  to reduce the rate or amount of personal
assistance to; or

(d) to recover an overpayment of personal
assistance made to;

a person, the agency:

(e)  must not take that action unless it had given
the person written notice:

(i) giving particulars of the information
and the proposed action; and

(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(f)  must pot take that action until the expiration
of those 21 days.

(2)  Subject to subsection (5), where, solely or
partly because of information given in Step 6 of a data
matching cycle, the tax agency considers taking action to
issue an or an ded of tax to
a person, the agency:

(a)  must not take that action unless it has given
the person written notice:

(i) giving particulars of the information
and the proposed action; and
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(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(b)  must not take that action until end of those
21 days.

[The remaining subsections are not relevant in the context
of this comment]

The Committee noted that the amendment proposed by the Schedule would apply
the same regimen currently operating in relation to information obtained in Step
6 of a data-matching cycle to information obtained in Steps 1 and 4 of a cycle.

In the context of the proposed section 11 amendments, the Privacy Commissioner
stated:

I support ... the proposal to refer in section 10(1)(a) and
(b) to another type of administrative action that may be
taken on the basis of data-matching results - this being:

"to correct the personal identity data it [the
agency] holds ..."

This amendment allows agencies to make any factual
carrections to file-data that come to light in the course of
the matching, thereby enabling agencies to fulfil their
responsibilities under the Privacy Act in relation to the
accuracy and completeness of data.

He went on to say:

The question then arises as to whether the usual
requirement - (s.11) that prior notice of any proposed
action be given to individuals - should apply to this new
type of administrative action.

-145-



Clearly this would not be appropriate in cases where the
correction was trivial, e.g. an incorrect postcode. I am
however concerned that some changes to an individual's
file could prove more significant and if not notified or
checked with the individual lead to significant and
potentially adverse consequences. This could for example
occur if an assumption were made about a discrepancy in
name or address, and a correction made to relevant
records. If the assumption was incorrect, this could then
result in communications going astray, or in the individual
being targeted for action, perhaps even as a result of a
later data-matching cycle.

An approach which might relieve agencies of the need to
give notice in minor cases but preserve the basic principle
of section 11 might be to include a further sub-section in
section 11 which would allow the Privacy Commissioner
to specify in the guidelines circumstances in which it
would be permissible for an agency not to give a section
11 notice of carrection of a record arising from data-
matching, or to allow for notices of correction to be given
promptly after-the-event.

The Privacy Commissioner concluded by saying:

The principle of section 11 is that individuals should be
given notice, and the opportunity to comment, before any
action is taken on the basis of a data-matching result. I
believe this principle should extend to alteration of
records.

The Committee indicated that it agreed that it may be considered to trespass
unduly on a person's rights and liberties if, as the Privacy Commissioner points out,
that person was not given notice of (and the oppartunity to correct) an incorrect
amendment of his or her record. Accordingly, the Committee drew Senators'
attention to the provision, as it may be considered to be in breach (by omission) of
principle 1(a)(i} of the Committee's terms of reference.
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The Minister has responded as follows:

The Privacy Commissioner also criticises the amendments
because they do not explicitly require a source agency to
notify an affected person of an intention to correct the
personal identity data it holds on that person, The Privacy
Commissioner was repr d at di jons on these
amendments with the agencies involved in the data-
matching program. It was common ground that a
provision of the type suggested by the Commissioner
would be acceptable. What could not be agreed, however,
was a formulation distinguishing between trivial and non-
trivial amendments. It was therefore agreed that one
solution to the problem would be to leave the question
open in the legislation and allow the Privacy
Commissioner to cover the matter in his guidelines which
have the force of law under section 12 of the Data-
matching Program (Assistance and Tax) Act 1990 and
which appear in the Schedule to that Act.

I fail to see how this trespasses on rights as there is
nothing in the Act to constrain the enactment or content
of such a guideline and it will have the same status once
in force as would a section of the Act. It is not necessary
to pursue the Privacy Commissioner's proposal to advert
in section 11 to the guidelines because section 12 already
provides plenary powers for the Privacy Commissioner in
that regard.

The Committee thanks the Minister for his response and notes the Minister's advice
that this is a matter for the Privacy Commissioner to address in his guidelines. The

Committee will draw the Minister's response to the attention of the Privacy

Commissioner.

Inappropriate delegation of legislative power
Clause 81 - proposed ncw subsection 1208 of the Social Security Act 1991

In Alert Digest No. 6, the Commitiee noted that clause 81 of the Bill proposes to
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amend section 1208 of the Social Security Act 1991, That section currently provides:

(1)  The provisions of a scheduled international
social security agreement have effect despite anything in
this Act.

(2)  Subsection (1) does not apply to a provision
of an agreement before the day on which the agreement
enters into force.

(3) Subsection (1) applies to a provision of an
agreement only in so far as the provision remains in force
and affects the operation of this Act.

(4) An agr is a scheduled international
saocial security agreement if:
(a) the agreement is between Australia
and a foreign country; and
(b) the agreement relates to reciprocity in
social security matters; and
(c) the text of the agreement is set out in
a Schedule to this Act.

(5) A reference in this Act to a scheduled
international social security agreement includes a
reference to a scheduled international social security
agreement as amended by further agreements between
Australia and the foreign country concerned.

Clause 81 of the Bill proposes to insert a new subscction (4A), which provides:

(4A) An agreement is also a scheduled
international social security agrecment if:
(a) the agreement is between Australia and the
Republic of Austria; and
(b) the agreement relates to reciprocity in social
security matters.
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The Committee suggested that the effect of this provision, if enacted, would be to
allow the Government to over-ride provisions of the Social Security Act on the
basis of an agreement between Ausiralia and the Republic of Austria rejating to
reciprocity in social security matters, The Committee noted that, unlike the existing
provision relating to such agreements, there would be no need to include the text
of such an agreement in a schedule to the Social Security Act. Indeed, there would
appear to be no requirement for the Parliament even to be notified of the existence

of such an agreement.

The Committee drew Senators' attention to the clause, as it may be considered an
inappropriate delegation of legislative powers, in breach of principle 1(a)(iv) of the

Committee's terms of reference.

In a letter received by the Committee on 29 May 1992, the Minister responded as

follows:

Legislation in the Autumn Sittings is necessary to enable
the Agreement's implementation later this year. Owing to
delays in Awustria in meeting its constitutional
requirements, the Agreement was not signed by the
deadline for inclusion in this Amendment Bill.

The Agreement was signed on 1 April 1992,

Debate on the Bill has been delayed longer than I
expected. It is therefore now possible to introduce an
amendment to the Bill to provide for scheduling of the
Agreement in the normal way. I would prefer to introduce
the amendment during Senate debate because of the
expected House of Representatives timetable.

Thank you for the Committee's constructive comment.

The Committee thanks the Minister for this response and for agreeing to introduce
the amendment foreshadowed.
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STATES AND NORTHERN TERRITORY GRANT (RURAL ADJUSTMENT)
AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 30 April 1992 by the
Minister for Primary Industries and Energy.

The Bill proposes to give effect to changes in the provisions of the Rural
Adjustment Scheme which were introduced to provide additional assistance
measures to farmers experiencing or facing financial difficulties during the rural
downturn, These amendments were announced in media statements made by the
Minister for Primary Industries and Energy in April and October 1991 and by the
Prime Minister in his Economic Statement of 26 February 1992.

The Committee dealt with the Bill in Alert Digest No. 6 of 1992, in which it made
various comments. The Minister for Primary Industries and Energy responded to

those comments in a letter dated 26 May 1992. A copy of that letter is attached to
this report. Relevant patrts of the response are also discussed below.

Retrospectivity
Subclauses 2(2) and (3)

In Alert Digest No. 6, the Minister noted that subclause 2(2) of the Bill provides:

Sections 6 and 7, subsection 10(1) and sections 11 and 12
are taken to have commenced on 20 December 1991,

Essentially, the clauses referred to relate to the approval and execution of the first
amending agreement to the original Agreement under which the Rural Adjustment
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Scheme operates.

Subclause 2(3) provides:

Section 8, subsection 10(2) and section 13 are taken to
have commenced on 1 March 1992,

Essentially, these clauses relate to the approval and execution of the second

amending agreement.

The Committee noted that the cc dates nominated in clause 2 appear

to relate to the dates on which the first and second amending agreements,
respectively, were entered into, though the Committee also noted that neither the
Explanatory Memorandum to the Bill nor the Minister's Second Reading speech

give any indication as to the relevance of the dates.

The Committee assumed that, given the general intention of the Bill, the
retrospectivity proposed by subclauses 2(2) and (3) would be beneficial to persons
other than the Commonwealth. However, in the absence of any clear statement to
this effect in the Explanatory Memorandum, the Committee indicated that it would

appreciate the Minister's confirmation that this is the case.

The Minister's response confirms that this is the case.

General comment

In Alert Digest No. 6, the Committee noted that, at paragraph 3, the Explanatory

Memorandum states:
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Under section 27 of the Agreement, these amendments
can be introduced through agresment between the
Commonwealth and the States prior to amendment of the
legislation.

The Committee noted that section 27 of the Agreement provides:

(1)  The operation of the Scheme in relation to
all of the States will be reviewed from time to time as
appropriate by the Commonwealth and the States in the
light of experience in its administration,

(2)  Where on a review of the operation of the
Scheme the Ministers of the Commonwealth and of the
States consider an amendment to the agreement should
be made the Commonwealth Minister will seek to have
the agreement so amended.

The Committee was unsure as ta what is meant by paragraph 3 of the Explanatory
Memorandum. The Committee noted that the paragraph appeared to suggest that

amend to the Agr could be ‘introduced’ prior to the amendment of the
legislation. Section 27 of the Agreement is given as authority for this proposition.
The Committee suggested that, on its face, section 27 did not appear to be open

to such an interpretation.

The Committee indicated that it would appreciate the Minister's clarification as to
what was meant by paragraph 3 of the Explanatory Memorandum.

The Minister has responded as follows:

When these initiatives were first proposed in April 1991,
my Department sought advice from the Attorney-
General's Department on the implication of their

introduction under the States and Northern Territory
Grants (Rural Adjustment) Act 1988,
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The Attorney-General's Department advised that

The terms of the RAS Agreement could be
amended in order to introduce the new forms of
assistance without amending the Grants Act. The
RAS Agreement itself contemplates amendments
(see clauses 10(5) and 27). Clause 27 provides for
the review of the Agreement and effectively
specifies that any amendment to the Agreement
requires the concurrence of the States.

However, the view has long been held by this
Department that, where an agreement that was
itself required to be submitted to the
Commonwealth Parliament for approval (as was the

RAS Agr ) is ded, any
agreement ougbt, as a matter of policy, also to be
b d to the Parli: so that the Parliament

may have an opportunity of expressing its view on
the amendments. Furthermore, authorizing
legisiation would provide an opportunity to make it
clear that the reference in s.5 of the Grants Act to
‘the agreement’ is in fact a reference to the
agreement as amended from time to time. This
would put the question of the availability of money
appropriatedfor the purposes of 5.5 beyond doubt.

Under these arrangements it is possible to introduce new
assistance measures through amendment of the
Agreement between the Commonwealth and the States
without necessarily amending legislation. I have endorsed
the view of the Attorney-General's Department, however,
that as the initiatives involve the availability of public
funds, the amendments to the Agreement should then be
authorized by legislation.

Due to the need to provide assistance quickly to farmers,
the terms of the RAS Agreement whereby the new
provisions could be introduced provided there has been
agr by the C« Ith and the States,
have been applied. I executed the first amending
agreement to introduce the Debt Reconstruction with
Interest Subsidies (DRIS) and amend the funding
arrang Part B assi on 20 December 1991 and
the second amendment to facilitate the Crop Planting
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Scheme on 13 March 1992. State and Territory Ministers
responsible for the administration of the Rural
Adjustment Scheme (RAS) have all agreed to the
amendments and have been instrumental in ensuring that
these new assistance measures are provided to farmers in
severe financial hardship.

The Committee thanks the Minister for this detailed response.

Barney Cooney
(Chairman)

154 -



RECEIVED
2 8'MAY 1992
1o S W
MINISTER FOR SCIEHCE AND TECHNOLOGY

PARLIAMENT HOUSE
CANBERRA, A.C.T, 2600

2 8 MAT 1992

Senator B Cooney

Chairman

Senate Standing Committee for the
Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

I (e
Dear 57

The Scrutiny of Bills Alert Digest, edition No.5 of
29 April 1992, contains comment on the Australian Nuclear Science
and Technology Organisation Amendment Bill 1992,

At page 6, the Scrutiny of Bills Committee notes that pursuant to
proposed new subsection 37U(3), the Minister has an unfettered
discretion to decide which reports of the Nuclear Safety Bureau
(NSB) are of sufficient importance to justify their being brought
to the attention of the Parliament. The Committee sought advice
as to why it is necessary to give the Minister this discretion.

The NSB was established as part of the Australian Nuclear Science
and Technology Organisation (ANSTO) under the provisions of the
ANSTO Act in 1987. The NSB is responsible for monitoring and
reviewing nuclear plant operated by ANSTO and it reports to the
Minister. Under standing arrangements, these reports are
prepared on a quarterly basis. The reports are available
publicly, on request. As the NSB is currently a part of ANSTO,
the ANSTO Act does not require the NSB to prepare an annual
report. Nevertheless, the NSB furnishes the Minister with an
annual report and this is incorporated into the annual report of
the Safety Review Committee (SRC), also established under the
provisions of the ANSTO Act. It is a requirement of the ANSTO
Act that the SRC's annual report be tabled each year.

The ANSTO Amendment Bill 1992 is intended, inter alia, to
establish the NSB as an entity separate from ANSTO. Under the
provisions of the proposed new section 37R, the NSB will be
required to produce an annual report for tabling in the
Parliament each year. The proposed new section 37U follows
closely those reporting provisions of the principal Act which
apply to the SRC. Those provisions include Ministerial
discretion to decide which of the SRC's reports, other than the
annual report, are to be tabled in the Parliament.

The NSB's quarterly reports are of a technical nature, with an
emphasis on aspects of nuclear reactor engineering. They are not
the type of report which it would normally be considered either
appropriate or necessary to have tabled in the Parliament., These
reports will continue to be available upon request and their
substance will be recorded in the NSB's annual report.
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Incidents involving the nuclear plant operated by ANSTO will
continue to be reported in the NSB's normal quarterly reports and
in its annual reports. In this regard, I am already giving
consideration to the question of appropriate directions to the
NSB under the provisions of section 37D of the Bill (the ANSTO
Act does not contain an equivalent provision at present).

Although the NSB has not produced any special reports to the
Minister since its establishment in 1987, it is possible that it
will occasionally do so in the future (either at the request of
the Minister or at its own volition). The subject matter of
these reports could vary considerably, from minor operational
details to matters of importance for which tabling in the
Parliament would be appropriate. In these circumstances, it does
not seem unreasonable for the Minister to have discretion as to
which reports warrant the attention of the Parliament.

The Committee has also noted that pursuant to section 42 of the
Principal Act, the Minister can delegate to *a person” the power
to decide whether or not a report is of sufficient importance to
justify it being tabled in the Parliament. From my comments
above, it is apparent that the need for such a decision will
arise only rarely. It is unlikely, therefore, that the use of
section 42 would co-incide with the need to make a decision as to
the tabl;ng of a report from the NSB. Moreover, pursuant to
section 42(3) of the Principal Act, the delegate is subject to
the directions of the Minister.

Yours sincerely
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260

Senator B Cooney

Chairman

Standing Committee for the Scrutiny of Bills

Parliament House RECEIVED

Canberra ACT 2600

Dear S%onem

1 refer to Mr Argument's letter of 7 May 1992 to my office and the attached
Scrutiny of Bills Alert Digest No. 6 of 1992 (6 May 1992). Mr Argument drew
attention to the comments contained in the Digest on the_Coal Industry
Amendment Bill 1992 and the States and Northern Territory Grant (Ruyal
Adjustment) Amendment Bill 1992.

I'note the Committee's comments and queries on the two Bills and am happy to
provide the following advice.

Coal Industry Amendment Bill 1992
The Committee raised three issues in regard to the above Bill.

26 MAY 1982
Al

A R

Firstly, the Committee noted that the provision for commencement by
Proclamation set out in subclause 2(2) is open-ended. It noted the explanation
contained in the Explanatory Memorandum to the Bill which states that the clause
does not provide for the usual six month limit on Proclamation as commencement
of the amendments has to be in parallel with New South Wales' Coal Industry
Amendment Act 1992.

However, the Committee noted that a similar situation arises in relation to the
Coal Mining Industry {Long Service Leave Funding) Bill 1992 where the
commencement of the clauses referred to is also dependent on the passage of
complementary State legislation. Nevertheless, subclause 2(3) of the Bill provides:

“(3) If a section mentioned in subsection (2} does not commence
under that subsection within the period of 12 months beginning
on the day on which this Act receives the Royal Assent, it
commences on the first day after the end of that period. "

The Committee suggested that the Coal Industry Amendment Bill adopts a similar
approach on commencement.

Parliament House, Canberra ACT 2600. Tolephone: (06) 277 7520 Facsimile: {06) 273 4120
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No direct comparison should be drawn between the Coal Industry Amendment
Bill and the Coal Mini dus! n e ve Fupding) Bill. Unlike the

Coal Industry Amendment Bill, the Coal Mining Industry (Long Service Leave
Funding) Bill is not dependent upon the passage of parallel State legislation.

The Joint Coal Board is a unique statutory body constituted under
Commonwealth and NSW Coal Industry Acts of 1946. Both Acts parallel each
other and both commenced on 1 February 1946, The timing of commencement of
amendments to the Acts have been coordinated with the State to ensure that the
legal basis on which the Board was formed was correct at all times.

The objective of subclause 2(2) is to allow the Commonwealth and State to have
the same commencement date for both Amendment Acts. The State Bill was
introduced into the State Parliament on 30 April, the same day the Coal Industry
Amendment Bill was introduced into the House of Representatives. Itis the
intention of both the Commonwealth and State Governments that the Acts be
proclaimed as soon as possible after Royal Assent to facilitate implementation of
the changes to the powers and functions of the Board and of the other
arrangements provided for in the amendments.

Secondly, the Committee sought advice on whether a person who is asked
questions or required to produce documents under proposed new section 53 will
be advised of his or her right to decline on the basis of the common law privilege
against self-incrimination,

I note the Committee's concern that many persons are not aware of this common
law privilege. I will write to to the NSW Minister who has responsibility for the
Joint Coal Board on this matter once the Commonwealth and State Bills are passed
through both Parliaments. It is my intention to issue a direction to the Board,
jointly with the NSW Minister, requiring its inspectors to notify persons of their
common law privilege prior to carrying out duties under new section 53.

Finally, the Committee drew Senators’ attention to proposed new section 25 and
proposed new section 28. Proposed new section 25 empowers the Board to
continue with its powers and functions in relation to mineworkers' training, dust
monitoring and the collection of other industry statistics not related to health and
welfare until such time as both the Commonwealth and State Ministers direct.

Proposed new section 28 empowers the Board to make orders in regard to its
functions after obtaining approval from both Ministers. As explained in the
Explanatory Memorandum, the orders are not, as would normally be the case for
such instruments, disallowable so as to avoid possible inconsistencies in their
consideration by Commonwealth and State Parliaments.

The Committee drew Senators' attention to these two provisions as they may be
considered a delegation of legislative power which is insufficiently subject to
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parliamentary scrutiny in breach of principle 1(a)(v) of the Committee’s terms of
reference.

The above provisions are considered appropriate because of the joint
Commonwealth/State constitution of the Board. It is to be noted that the Board is
required to lay before both the Commonwealth and State Parliaments an Annual
Report for the financial year. Any change to the Board's functions as set out in
proposed new section 25 and the Board's orders would be reported in the Annual
Report and therefore open to parliamentary scrutiny this way.

States and Northern Territory Grant (Rural Adjustment) Amendment Bill 1992

The Committee sought clarification in relation to paragraph 3 of the Explanatory

Memorandum for the States and Northern Territory Grants (Rural Adjustment)

Amendment Bill 1992.

When these initiatives were first proposed in April 1991, my Department sought
advice from the Attorney-General's Department on the implication of their

introduction under the States and Northern Territory Grants (Rural Adjustment}
Act 1988,

The Attorney-General's Department advised that

The terms of the RAS Agreement could be amended in order fo introduce the new
formns of assistance without ding the Grants Act. The RAS Agreement itself
contemplates amendments (see clauses 10(5) and 27). Clause 27 provides for the
review of the Agreement and effectively specifies that any amendment fo the
Agreement requires the concurrence of the States.

However, the view has long been held by this Department that, where an
agreement that was itself required to be submitted to the Commonwealth
Parliament for approval (as was the RAS Agr t) is ded, any
agreement ought, as a matter of policy, alse to be submitted to the Parliament Py
that the Parliament may have an opportunilty of expressing its view on the
amendments, Furthermore, authorizing legislation would provide an opportunity
to make it clear that the reference in 5.5 of the Grants Act fo 'the agreement' is in
fact a reference to the agreement as amended from time to time. This would put the
question of the availability of money appropriated for the purposes of 5.5 beyond
doubt.

M

Under these arrangements it s possible to introduce new assistance measures
through amendment of the Agreement between the Commonwealth and the
States without necessarily amending legislation. I have endorsed the view of the
Attorney-General's Department, however, that as the initiatives involve the
availability of public funds, the amendments to the Agreement should then be
authorized by legislation.
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Due to the need to provide assistance quickly to farmers, the terms of the RAS
Agreement whereby the new provisions could be introduced provided there has
been agreement between the Commonwealth and the States, have been applied. 1
executed the first amending agreement to introduce the Debt Reconstruction with
Interest Subsidies (DRIS) and amend the funding arrangements Part B assistance
on 20 December 1991 and the second amendment to facilitate the Crop Planting
Scheme on 13 March 1992. State and Territory Ministers responsible for the
administration of the Rural Adjustment Scheme (RAS) have all agreed to the
amendments and have been instrumental in ensuring that these new assistance
measures are provided to farmers in severe financial hardship.

Yours sincerely

I

SIMON CREAN
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*

Minister for Local Government

AL Minister for Family Support

The Hon. David Simmons, MP Federal Member for Calare

RECEIVED

2 JUN 192
- JuN19sz I Snsios o
Senator B C Cooney
Chaitman

Standing Committee for the Scrutiny of Bills
Australian Senate

Parliament House

CANBERRA ACT 2600

Dear Semtfy:mnc'y

On 28 May 1992, your Committee's Secretary drew my attention to the comments in
the Bills Alert Digest No 7 (27 May 1992) concerning the Social Security (Family
Payments) Amendment Bill 1992 (the amending Bill).

The comments relate to proposed new sections 855 and 856 of the Social Security
Act 1991 (the Act), which would be inserted by clause 3 of the amending Bill. These
sections would allow the Secretary of the Department of Social Security to require a
recipient of, or claimant for, family payment or their partner to provide the Secretary
with their tax file number (TFN). The Committee commented that, while such
provisions may be considered necessary to prevent people from defrauding the social
security system, they may also be regarded as intrusive upon personal privacy.

TFN’s are collected from claimants and recipients and their partners for use in the
data-matching program authorised by the Data-matching Program (Assistance and
Tax) Act 1990. The policy allowing the collection of TFNs has already been
sanctioned by Parliament for family allowance and is how simply being transferred
into the new family payment. The new TFN provisions for family payment mirror
those already contained in the Act in relation to family allowance.

In income testing family payment and additional family payrment, a person's income,
and his or her partner’s income, is taken into account to determine the rate of payment.
The Government decided some time 2go to introduce a data-matching program in
which the income information that people disclose to agencies such as the Department
of Social Security, is to be checked automatically against the income information
disclosed to the Australian Taxation Office (ATO) and other paying agencies. For
this to be done efficiently and to prevent people defrauding the social security system,
both partners’ TFNs may be required,
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It should also be noted that these provisions, while requiring people to provide a TFN, also
allow the Department to assist in that task. Some people, for example, may have difficulty in
obtaining a TFN because of proof of identity requirements, The TFN provisions allow the
Department to act as agents for the ATO by accepting applications for TFNs on behalf of the
ATO and conducting the necessary proof of identity checks. Since the Department conducts its
own proof of identity checks, any inconvenience for clients is minimised and there is no
increase in intrusiveness from a practical point of view. Indeed, disabled people, people with
language difficulties and new entrants to the workforce such a school leavers should all find
benefit in the Department’s involvement in the TFN application process.

Yours sincerely

w LW
DAVID SIMMONS
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2 RECEIVED
o § MAY 1992

o S il

COMMONWEALTH OF AUSTRALIA

MINISTER FOR SOCIAL SECURITY

PARLIAMENT HOUSE

CANBERRA, A.C.T. 2600

47 MAY 102

Senator B Cooney

Chairman

Standing Committee for the
Scrutiny of Bills

Australian Senate

Parliament House

CANBERRA ACT 2600

Dear Barney

In Scrutiny of Bills Alert Digest No 5 of 1992 (29 April 1992) your Committee
commented on the Social Security Legislation Amendment Bill (the Bill) 1992 and
invited my comments. Iam happy to provide these, adopting the same headings and
order of treatment as appears in the Digest.

1 jvity : Subel 2

The Department has for many years operated on the basis that people could consent to
withholdings being made from their payments to repay a social security debt owed by
another person,

This was common in cases where a married couple claimed an invalid
pension/disability support pension (for the man) and a wife pension (for the woman).
Pending confirmation of the man's medical condition, sickness benefit/allowance was
paid so that the couple were receiving an income support payment meantime.

This benefit/allowance was paid at the combined married rate, ie the man received
twice the married rate of benefit. This was, and still is, the usual way to pay
benefit/allowance.

When the medical issue is resolved and the pensions are granted, the Jaw provides for
the pensions to be paid from the date of the original claims. The benefit/allowance
paid until then becomes an overpayment under the Iaw. This is necessary o prevent
dual payments for the same period.

However, in practice, the arrears of the pensions will cover the overpayment, usually
exactly. .
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A technical problem which was identified in 1991 is that the arrears of wife pension
are not available to offset the man's debt. Her pension entitlement is inalienable, even
with her consent.

From the clients' point of view, there was no difficulty in these arrangements before
the legal problem was identified in 1991. These arrangements have a high Ievel of
acceptance from clients. Couples in this situation want overpayments cleared as
smoothly as possible. The Department has therefore continued the practice of taking
the arrears of wife pension to complete the repayment of the debt, and the legislation
proposes to validate the current arrangement, both prospectively and retcospectively.

Other cases like this may occur where a sole parent continues to be paid a sole parent
pension after forming a marital relationship. The payment is an overpayment. The
partner is often receiving a job search or newstart allowance at the single rate.

1t is common for the couple to ask for the woman's debt to be reduced by the arrears

of the upward adjustment in the man's allowance to the combined married rate. That
is reasonable and a sensible arrangement. The consent provisions would enable that

to be done.

Because there is a requirement that people actually consent to this form of debt
recovery (which means a voluntary and informed consent), there is not seen to be any
difficulty about validating these cases retrospectively.

ivi in -

The Department docs not generally advise people who are asked to give information
that they have the right to decline to answer a question or to provide information on
the grounds that it may incriminate them. The reasons for this are straight-forward.

The Department issues many millions of standard pre-printed forms to clients every
year, secking notification of changes in circumstances and reviewing entitlement.
The sitation of clients providing self-incriminating information might be thought to
have the potential to arise in review forms, but in fact the Department's review forms'
do not seek self-incriminatory information.

The Department could include in its forms advice that clients need not respond to
self-incriminatory questions. However, there is a real risk that this would cause
concern to large numbers of clients about answering standard questions which are niot
self-incriminatory in any way. That would be quite unwarranted and is unnecessary.

When the Department is considering prosecution action, it attempts to interview the
client personally. This is done to ensure that the client is correctly identified (eg that
the Department is not mistaken and should not be looking at another client with the
same name) and so that the clicnt has the opportunity of explaining the sitvation if he
or she wishes to do so. The client is always given the standard formal caution. A
client's rights 10 decline to provide information and to decline to be interviewed are
explained.
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As a gencral principle, the Department would not use self-incriminatory information
provided without the caution during an interview or which could be regarded as
having been unfairly, unreasonably or improperly obtained. The Director of Public
Prosecutions scrutinises the infarmation the Department submits for prosecution
purposes and would also reject information obtained in that way.

Finally, the court would reject evidence offered which was obtained by unfair or
improper means.

. . N . .
MWM&MMW“ (). (34, GBI ) -Matching P (Assi i
Tax) Act 1990

1do not agree with the Privacy Commissioner that the proposed new version of
subsection 10(2) "is 5o broadly expressed that an inadequate level of screening could
occur” nor that "the amendment would... allow agencies routinely to defer any
{screening} action being taken at all." I note that the Committee does not ily
accept the Privacy Commissioner's interpretation of the amendment. I concur with
the Committee that there is under the d to be an application of sampling
procedures within the 90 days period. 1t should also be noted that an addition to
subsection 10(5) for which the Bill provides involves the Privacy Commissioner in
the process of amriving at acceptable sampling procedures.

The new form of subsection 10(3) is, as the Privacy Commissioner and your
Comnmittee comment, largely a tidying up of the ofd subsection. The only new
element is to allow a Deputy Commissioner of Taxation, as well as the Commissioner
of Taxation, the power to grant an extension of time for taking action under
subsection 10(1). This change was requested by the Treasurer for the following
reasons:

a Deputy Commissioner is an extremely senior officer in the Australian Taxation
Office structure; and

the devolved structure and devolution of authority in the Australian Taxation
Office add fusther to the authority of a Deputy Commissioner,

In essence the Treasurer's view is that a Deputy Commissioner's power and
responsibility are so great that no purpose is served in differentiating between them in
this context.

The Privacy Commissioner also criticises the amendments because they do not
explicitly require a source agency to notify an affected person of an intention to
correct the personal identity data it holds on that person. The Privacy Commissioner
was represented at discussions on these amendments with the agencies involved in the
data-matching program. It was common ground that a provision of the type
suggested by the Commissioner would be acceptable. What could not be agreed,
however, was a formulation distinguishing between trivial and non-trivial
amendments. It was therefore agreed that one solution to the problem would be to
leave the question open in the legislation and allow the Privacy Commissioner to
cover the matter in his guidelines which have the force of law under section 12 of the
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5 i and which appear in the
Schedule to that Act.

1 fail to see how this trespasses on rights as there is nothing in the Act to constrain the
enactment or content of such a guideline and it will have the same status once in force
as would a section of the Act. Itis not necessary to pursue the Privacy
Commissioner’s proposal to advert in section 11 to the guidelines because section 12
already provides plenary powers for the Privacy Commissioner in that regard.

I would be happy to provide further information if you need it.

Yours sincerely

Yo ¢

NEAL BLEWETT
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3 ‘y; RECEIVED
et 29.MAY 1392
COMMONWEALTH OF AUSTRALIA ml:vm'ucp‘&

MINISTER FOR SQCIAL SECURITY
PARLIAMENT HOUSE
CANBERRA, A.C.\T. 2600

Senator B Cooney

Chairman

Standing Commities for the
Scrutiny of Bills

Australian Senate

Parfiament House

CANBERRA ACT 2600

ﬁ“h
Dear Seyo(kmey

In Scrutiny of Bills Alert Digest No.6 of 1992 (6 May 1992), your Committee
raised concerns on one item in the Social Security Legislation Amendment
Bill 1992 and invited my response.

The item in question is a proposed amsendment to section 1208 of the Social
Security Act 1991 ('the Act’) intended to give legislative force 1o the Social
Security Agreement with Austria.

Legislation in the Autumn Sittings is necessary to enable the Agreement's
implementation later this year. Owing to defays in Austria in mesting its

constitutional requirements, the Agreement was not signed by the deadline
for inclusion in this Amendment Bill.

The Agreement was signed on 1 April 1992,

Debate on the Bill has been delayed longer than | expected. [t is therefore
now possible to introduce an amendment to the Bill to provide for scheduling
of the Agreement in the normal way. | would prefer to introduce the
amendment during Senate debate because of the expected House of
Representatives timetable.

Thank you for the Committee's constructive comment.

Yours sincerely

NEAL BLEWETT
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

MEMBERS OF THE COMMITTEE

Senator B Cooney (Chairman)
Senator A Vanstone (Deputy Chairman)
Senator R Crowley
Senator J Powell
Senator N Sherry
Senator J Tierney

TERMS OF REFERENCE
Extract from Standing Order 24

(I) (@ Atthec of each Parli , a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iiiy make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

EIGHTH REPORT OF 1992

The Committee has the honour to present its Eighth Report of 1992 to the Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Coal Mining Industry (Long Service Leave Funding) Bill 1992
Coal Mining Industry (Long Service Leave) Payroll Levy Bill 1992

Coal Mining Industry (Long Service Leave) Payroll Levy Collection Bill
1992

Customs Tariff Amendment Bill 1992

Pooled Development Funds Bill 1992

Primary Industries and Energy Legislation Amendment Bill (No. 2) 1992
Social Security Legislation Amendment Bill 1992

Taxation Laws Amendment Bill (No. 3) 1992

Taxation Laws Amendment (Self Assessment) Bill 1992
Telecommunications (Public Mobile Licence Charge) Bill 1992

Veterans' Affairs Legislation Amendment Bill 1992
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COAL MINING INDUSTRY (LONG SERVICE LEAVE FUNDING) BILL 1992

This Bill was introduced into the House of Representatives on 30 April 1992 by the
Minister Representing the Minister for Industrial Relations.

The Bill was introduced in conjunction with:

the Coal Mining Industry (Long Service Leave) Payroll
Levy Bill 1992

the Coal Mining Industry (Long Service Leave) Payroll
Levy Collection Bill 1992

the States Grants (Coal Mining Industry Long Service
Leave) Amendment Bill 1992

These Bills propose to give effect to the Government's proposal to reform the
funding of long service leave in the black coal mining industries of New South
Wales, Queensland, Western Australia and Tasmania. The proposals were
developed in response to the report of the Willett Inquiry, entitled ‘Review of
Funding Arrangements: Coal Mining Industry Long Service Leave', which was
commissioned by the Minister for Industrial Relations in August 1990.

On the basis of these Bills, the Government aims to establish a compulsory,
national industry scheme, to fully fund, on an accrual basis, the long service leave
entitlements of persons employed in the black coal mining industry by participating
praducers. In particular, this Bill establishes the framework for the new scheme.

The Committee dealt with the Bill in Alert Digest No. 6 of 1992, in which it made
various comments. The Minister for Industrial Relations responded to those
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comments in a letter dated 28 May 1992. A copy of that letter is attached to this
report. In the letter, the Minister makes the following comments by way of putting
his detailed response in context:

First, the scheme is, as I have already observed, to be run
along commercial lines. Apart from providing a legislative
framework and for sufficient Ministerial involvement to
safeguard the overall integrity of the scheme, the
proposed arrangements are broadly the machinery for a
joint industry scheme run by ami for members of the
industry. Accordingly, the degree of government
involvement has, in line with the preferences of employer
and union representatives, been kept to a minimum.

Secondly, consultation with the industry has been
extensive. Both employer representatives and union
officials and their respective legal advisers have had the
opportunity of cc ing n the legislation as it has been
developed. 1 am advised that the industry generally
accepts the legislative package and, moreover, has not
raised concerns n relation to any of the specific matters
referred to by the Committee in its Alert Digest.

Thirdly, T wish to refer to the Committee's concerns
regarding the possible infringement of individual rights by
some of the policing powers contained in the legislation.
I developing the legislation both the Commonwealth and
the industry have sought to ensure that the scheme
operates efficiently and the integrity of the Fund is
protected. To further these objectives, the legislation has
been drafted so as to make it possible for the Australian
Taxation Office (ATO) to collect levy monies payable
under the legislation. As noted in the Explanatory
Memorandums, the supervisory powers conferred on the
ATO are modelled on those contained in the existing
legislation (for instance sections 263 and 264 of the
Income Tax Assessment Act 1936 which refer to powers
of access to premises and books and to obtain
information). The obligations imposed by the legislation
on officers of companies participating in the scheme are,
in my view, fair. No specialist legal knowledge is assumed
although ready access to legal advice might not be
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uncommon in organisations participating in the scheme.
The obligations imposed are to be commensurate with
what [ believe to be their usual responsibilities as senior
executives.

Relevant parts of the Minister's more specific response are discussed below.

Inappropriate delegation of legislative power
Subclause 4(1)

In Alert Digest No. 6, the Committee noted that subclause 4(1) of the Bill sets out

various definitions which are relevant to the Bill. It defines 'eligible employee' as:

(a) aperson employed in the black coal mining industry
under a relevant industrial instrument the duties of
whose employment are carried out at or about a
place where black coal is mined; or

(b) a person employed by a company that mines black
coal the duties of whose employment (wherever
they are carried out) are directly connected with the
day to day operation of a black coal mine; or

(c) a person permanently employed on a full-time basis
in connection with a mines rescue service for the
purposes of the black coal mining industry the
duties of whose employment require him or her to
be located at a mines rescue station; or

(d) any prescribed person who is, or is any person who
is included in a prescribed class of persons who are,
employed in the black coal mining industry;

but does not include:

(e) a person the duties of whose employment are
performed in South Australia; or

(f) a person who is, or a person who is included in a
class of person who are, declared by the regulations
not to be an eligible employee or eligible employees
for the purposes of this Act.

-174 -



The Committee noted that, by way of explanation, the Explanatory Memorandum
states:

This provision allows coverage of the scheme to be
varied, without the need for further legislation, to take
account of changed circur including revised work
practices and job classifications. The Minister's powers in
relation to the scope of the Act are to be exercised on the
advice of the Board.

The Committee suggested that paragraphs (d) and (f) may be considered to be an
inappropriate delegation of legislative power, as they would allow the Governor-
General (acting on the advice of the Federal Executive Council) to issue regulations
which would have the effect of amending the definition of 'eligible persons’, by
either reducing or enlarging the range of persons covered. The Committee stated
that, as the definition appears to be central to the Bill, this may be considered to
be a matter which is more appropriately dealt with by amendment to the primary

legislation.

In making this comment, the Committee noted the extract from the Explanatory
Memorandum quoted above but sought from the Minister examples of the kinds
of 'changed circumstances' with which the clause is intended to deal,

The Committee drew Senators' attention to the subclause, as it may be considered
an inappropriate delegation of legislative power, in breach of principle 1(a)(iv) of
the Committee's terms of reference.

The Minister has responded as follows:

First, by way of general background, I note the inclusion
or exclusion of an employee does not affect any obligation
which the employer has to that individual; its implication
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is for the calculation of levy and reimbursement for the
purposes of the scheme. There may be some employees
who belong to a particular class of staff (eg managers)
whose long service entitlements are separately provided
for.

The paragraphs in question supplement the provisions in
paragraphs (a),(b) and (c) which are intended to deal
with all but a handful of workers, present and future,
engaged in the black coal mining industry in the relevant
States. Paragraphs (d) and (f) provide for the coverage,
or the cessation of coverage, of a handful of persons
performing disparate tasks now entitled to, or who may at
some future date become entitled, to long service leave
pursuant to a relevant industrial instrument and who may
not come within any of the identifiable classes specified
in the principal provisions.

The Minister goes on to say:

Whilst it is not possible to identify in advance what the
precise changes in work practices and work arrangements
may be over the projected life of the scheme, the likely
sources of such changes may be identified. Principally they
are technological change and award restructuring. other
changes may stem from restructuring of a company's
operations.

Such changes, as well as becoming more common, have
been sources of industrial friction and it is therefore
necessary to provide a mechanism for dealing with them
expeditiously. It is not practical or desirable to go through
the lengthy process of amending the Principal Act on
each occasion a change of this sort, which may be
relatively minor, occurs in the industry. The proposed
arrangements are therefore designated to ensure
flexibility. At the same time they contain the necessary
safeguards to protect the interests of the individuals
affected and retaining Parliamentary supervision over the
Executive's actions, as the regulations are, of course,
disallowable.
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The Minister concludes by saying:

I also point out that the flexibility of the definition was
actively pursued by industry groups.

The Committee thanks the Minister for this response.

Delegation of power to "a person’

Subclause 8(2)

In Alert Digest No. 6, the Committee noted that clause 8 of the Bill sets out the

powers of the Coal Mining Industry (Long Service Leave Funding) Corporation

which is to be established by the Bill. It provides, in part:

)

The Corporation has power to do all things

that are necessary or convenient to be done for, or in
connection with, the performance of its functions and, in
particular, may:

@

®)
©

(@
(e)

&)

acquire, hold and dispose of real or personal
property; and

enter into contracts; and

accupy, use and control any land or building
owned or leased by the Commonwealth and
made available for the purposes of the
Corporation; and

appoint agents and attorneys; and

do anything incidental to any of its powers.

The power of the Corporation to enter into

contracts includes the power to enter into a contract with
a person under which that person will administer the
[Coal Mining Industry (Long Service Leave)] Fund on
behalf of the Board.
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The Committee noted that subclause 8(2), if enacted, would allow the Corporation
to contract out the administration of the Coal Mining Industry (Long Service
Leave) Fund. The Committee suggested that the administration of the Fund would
appear to be central to the responsibilities of the Corporation and that, as a result,
the proper management of the Fund would appear to be essential in terms of the
welfare of the workers whose long service leave entitlements are to be drawn from
it. The Committee suggested that, in these circumstances, it may be inappropriate
that the Corporation be able, pursuant to subclause 8(2), to enter into a contract
with 'a person', with no limit as to the qualification of the person to whom the
power can be contracted, under which that person administers the Fund on behalf

of the Corporation.

The Committee drew Senators' attention to the provision as it may be considered
to make rights, liberties or obligations unduly dependent on insufficiently defined
administrative powers, in breach of principle 1(a)(ii) of the Committee's terms of

reference.

The Minister has responded as follows:

I point out that the relevant employer's obligations and
worker's entitlements do not stem from the existence of
the scheme but from the relevant industrial agreements
and individual contracts of employment. The scheme
operates on a reimbursement basis with employers able
to claim on the Fund for long service leave payments
made to eligible employees. The actual entitlement to
long service leave is thus not dependent on the state of
the Fund. There is, therefore, no connection between
"administrative powers" and the rights, liberties or
obligations of the employees.

The legislation contains numerous safeguards designed to

ensure  appropriate  protection of the Fund's
administration. These include the following:
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- the membership of the Board comprises
representatives of the industry including employee
representatives who are charged with the
administration of the Fund;

- subclause 42(1) provides that the Minister may set
out principles to be followed in respect of
investment of the Fund;

- subclause 42(2) provides that as soon as practicable
after the cc 1t of the sck , the Board
must prepare a plan for investment of the Fund
which must be submitted to the Minister;

- clause 39 provides that transactions and affairs
relating to the Fund are subject to the relevant
provisions of the Audit Act 1091; and

- clause 43 imposes a range of obligations on the
Board in respect of the sufficiency of the Fund,
reporting requirements and the seeking of actuarial
advice,

The Minister concludes by saying:

Notwithstanding the points noted above, I appreciate the
Committee's concerns and I note that it is proposed to
ensure by way of regulation that the "person” contracted
to administer the Fund has suitable qualifications.

The Committee thanks the Minister for this response and for agreeing to address
the Committee's concerns in the regulation.
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COAL MINING INDUSTRY (LONG SERVICE LEAVE) PAYROLL LEVY
BILL 1992

This Bill was introduced into the House of Representatives on 30 April 1992 by the
Minister Representing the Minister for Industrial Relations,

The Bill, which is part of a package of Bills, proposes to give effect to the
Government's proposal to reform the funding of long service leave in the black coal
mining industries of New South Wales, Queensland, Western Australia and
Tasmania, The proposals were developed in response to the report of the Willett
Inquiry, entitled 'Review of Funding Arrangements: Coal Mining Industry Long
Service Leave', which was commissioned by the Minister for Industrial Relations in
August 1990.

The Bills propose to implement the Government's aim to establish a compulsory,
national industry scheme, to fully fund, on an accrual basis, the long service leave
entitlements of persons employed in the black coal mining industry by participating
producers. In particular, this Bill proposes to impose a levy upon the wages paid
to certain employees in the black coal mining industry.

The Committee dealt with the Bill in Alert Digest No. 6 of 1992, in which it made
various comments. The Minister for Industrial Relations responded to those
comments in a letter dated 28 May 1992. A copy of that letter is attached to this
report. In the letter, the Minister makes the following comments by way of putting

his detailed response in context:

First, the scheme is, as I have already observed, to be run
along commercial lines. Apart from providing a legislative
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framework and for sufficient Ministerial involvement to
safeguard the overall integrity of the scheme, the
proposed arrangements are broadly the machinery for a
joint industry scheme run by and for members of the
industry. Accordingly, the degree of government
involvement has, in line with the preferences of employer
and union representatives, been kept to a minimum.

Secondly, consultation with the industry has been
extensive, Both employer representatives and union
officials and their respective legal advisers have had the
opportunity of commenting n the legislation as it has been
developed. I am advised that the industry generally
accepts the legislative package and, moreover, has not
raised concerns in relation to any of the specific matters
referred to by the Committee in its Alert Digest.

Thirdly, I wish to refer to the Committee's concerns
regarding the possible infringement of individual rights by
some of the policing powers contained in the legislation.
I developing the legislation both the Commonwealth and
the industry have sought to ensure that the scheme
operates efficiently and the integrity of the Fund is
protected. To further these objectives, the legislation has
been drafted so as to make it possible for the Australian
Taxation Office (ATO) to collect levy monies payable
under the legislation. As noted in the Explanatory
Memorandums, the supervisory powers conferred on the
ATO are modelled on those contained in the existing
legislation (for instance sections 263 and 264 of the
Income Tax Assessment Act 1936 which refer to powers
of access to premises and books and to obtain
information). The obligations imposed by the legislation
on officers of companies participating in the scheme are,
in my view, fair. No specialist legal knowledge is assumed
although ready access to legal advice might not be
uncommon in organisations participating in the scheme.
The obligations imposed are to be commensurate with
what I believe to be their usual responsibilities as senior
executives.

Relevant parts of the Minister's more specific response are discussed below.
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Setting of rate of levy by regulation
Clause 5

In Alert Digest No, 6, the Committee noted that clause 5 of the Bill provides:

The rate of levy is the prescribed percentage of the
eligible wages paid.

Clause 8 provides:

(1) The Governor-General may make regulations
prescribing a percentage for the purposes of section 5.

(2) Before making a regulation under subsection
(1), the Governor-General is to take into consideration
any advice given to the Minister by the Corporation under
the Funding Act.

The Committee noted that there is no limit as to the rate of levy which could be

applied by the regulations.

The Committee noted that it has consistently drawn attention to such provisions,
on the basis that they leave open the possibility of something being imposed as a
‘levy' which, in fact, could amount to a tax. Generally, the Committee prefers in
these circumstances, that the maximum rate of levy (or a means of calculating the

maximum rate) be set out in the primary legislation.

In making this comment, the Committee noted that clause 7 of the Bill provides
that the purpose of the levy is to fund payments made to eligible employees in
respect of long service leave. While this statement of purpose may be regarded as
some limitation on the rate of the levy, it did not allay the Committee's concerns.
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In the same vein, the Committee noted that, in relation to clause 5 of the Bill, the

Explanatory Memorandum states:

The initial rate of the levy is yet to be determined but is
unlikely to exceed 6.5 percent of payroll.

Further, the Committee noted that, in his Second Reading speech on the Coal
Mining Industry (Long Service Leave Funding) Bill 1992, the Minister stated:

It is envisaged that the scheme is to be fully funded over
a period of ten years including the unfunded liability for
leave accrued prior 1 January 1993. Presently, it is
estimated the initial levy will be in the vicinity of 6% of
payroll. The actual rate of levy will be precisely
determined by an actuarial review conducted under the
auspices of the Corporation.

These statements did not allay the Committee's concerns either. The Committee
noted that, on the face of the Bill, it remained open to the Governor-General,
acting on the advice of the Federal Executive Council and taking into account any
advice given to the Minister, by the Corporation, pursuant to paragraph 6(c) of the
Coal Mining Industry (Long Service Leave Funding) Bill 1992, to make regulations
imposing a rate of ‘levy' which amounts to a tax. The Committee suggested that if,
as the Minister and the Explanatory Memorandum state, a maximum rate of levy
is contemplated, then 2 maximum rate should preferably be provided for in the

primary legislation.
The Committee drew Senators' attention to the clause, as it may be considered an

inappropriate delegation of legislative power, in breach of principle 1(a)(iv) of the

Committee's terms of reference.
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The Minister has responded as follows:

In developing the legislation, consideration was given to
including in it a provision limiting the amount of levy. The
idea was rejected for the following reasons:

- existing controls were seen as adequate;

- a statutory limit which allowed for an appropriate
level of flexibility to be retained would not provide
a meaningful protection from the excessive levels of
taxation;

- asnet funds raised and earnings of the Fund are to
be returned to the industry there is no reason for
the Commonwealth to impose an excessive rate of

levy:

- a specified maximum rate of levy might be
misrepresented or misconstrued as being the actual
rate; and

- the actual rate (and therefore any notional
maximum rate) cannot be determined until a final
decision is made in relation to taxation treatment of
earnings of the fund.

To conform with the objects of the legislation, the rate
must be set on the basis of actuarial advice provided to
the Corporation which is comprised of industry
representatives [refer to clause 43 of the Coal Mining
Industry (Long Service Leave Funding) Bill]. I cannot
envisage a situation in which the industry would seek the
imposition of an excessive levy on its own operations nor,
for reasons that I have already mentioned, is there any
reason for the Commonwealth to seek to impose such a
charge. I also note the since the rate of levy will be set by
regulation parliamentary scrutiny is maintained as a
protection.

The industry, whose scheme this is, has not objected to
the approach taken,
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The Committee thanks the Minister for this response. While the Committee does
not believe that the absence of any objection from the industry in question is, of
itself, a determining factor, the Committee notes that this is the case.
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CQOAL MINING INDUSTRY (LONG SERVICE LEAVE) PAYROLL LEVY
COLLECTION BILL 1992

This Bill was introduced into the House of Representatives on 30 April 1992 by the
Minister Representing the Minister for Industrial Relations.

The Bill, which is part of a package of Bills, proposes to give effect to the
Government's proposal to reform the funding of long service leave in the black coal
mining industries of New South Wales, Queensland, Western Australia and
Tasmania. The proposals were developed in response to the report of the Willett
Inquiry, entitled 'Review of Funding Arrangements: Coal Mining Industry Long
Service Leave', which was commissioned by the Minister for Industrial Relations in
August 1990.

Through these Bills, the Government aims to establish a compulsory, nationat
industry scheme, to fully fund, on an accrual basis, the long service leave
entitlements of persons employed in the black coal mining industry by participating
producers. In particular, this Bill proposes to allow for the collection of the levy
which is to be imposed by the Coal Mining Industry (Long Service Leave) Payroll
Levy Collection Bill 1992.

The Committee dealt with the Bill in Alert Digest No. 6 of 1992, in which it made
various comments. The Minister for Industrial Relations responded to those
comments in a letter dated 28 May 1992, A copy of that letter is attached to this
report. In the letter, the Minister makes the following comments by way of putting
his detailed response in context:

First, the scheme is, as I have already observed, to be run
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along commercial lines. Apart from providing a legislative
framework and for sufficient Ministerial involvement to
safeguard the overall integrity of the scheme, the
proposed arrangements are broadly the machinery for a
joint industry scheme run by and for members of the
industry. Accordingly, the degree of government
involvement has, in line with the preferences of employer
and union representatives, been kept to a minimum.

Secondly, consultation with the industry has been
extensive. Both employer representatives and union
officials and their respective legal advisers have had the
opportunity of commenting n the legislation as it has been
developed. I am advised that the industry generally
accepts the legislative package and, moreover, has not
raised concerns n relation to any of the specific matters
referred to by the Committee in its Alert Digest.

Thirdly, I wish to refer to the Committee's concerns
regarding the possible infringement of individual rights by
some of the policing powers contained in the legislation.
1 developing the legislation both the Commonwealth and
the industry have sought to ensure that the scheme
operates efficiently and the integrity of the Fund is
protected. To further these objectives, the legislation has
been drafted so as to make it possible for the Australian
Taxation Office (ATO) to collect levy monies payable
under the legislation. As noted in the Explanatory
Memorandums, the supervisory powers conferred on the
ATO are modelled on those contained in the existing
legislation (for instance sections 263 and 264 of the
Income Tax Assessment Act 1936 which refer to powers
of access to premises and books and to obtain
information). The obligations imposed by the legislation
on officers of companies participating in the scheme are,
in my view, fair. No specialist legal knowledge is assumed
although ready access to legal advice might not be
uncommon in organisations participating in the scheme.
The obligations imposed are to be commensurate with
what I believe to be their usual responsibilities as senior
executives.

Relevant parts of the Minister's more specific response are discussed below.
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Strict liability offences / reversal of the onus of proof
Subclauses 5(1) and (3), clausc 10

In Alert Digest No. 6, the Committee noted that subclause 5(1) of the Bill provides:

A person who employs eligible employees at any time
during a month that ends after the commencement of this
Act must, within 28 days after the end of that month,
make a return of the eligible wages paid by the person to
those employees during that month.

Penalty: $1,000.

Subclause 5(3) provides:

1t is a defence to a prosecution for failure to comply with
subsection (1) if the defendant establishes that there was
a reasonable excuse for the failure.

The Committee noted that, similarly, clause 10 of the Bill provides, in part:

(1) If a company, at any time during a financial
year of the company, employed eligible employees, the
auditor of the company appointed under the Corporations
Law must give to the Corporation, not later than 6
months after the end of that year, a certificate stating
whether, in the opinion of the auditor, the company has
paid all amounts of levy, or amounts of additional levy
under section 7, that the company was required to pay in
respect of that year.

Penalty: $1,000.

(2) The Board may give to the auditor of a
company that employed eligible employees at any time
during a particular period a written notice requiring the
auditor to give to the Corporation, not later than 28 days
after receiving the notice, a certificate stating whether in
the opinion of the auditor, the company has paid all
amounts of levy, or amounts of additional levy under
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section 7, that the company was required to pay in
respect of the first-mentioned period, and, if such a natice
is given, the auditor must comply with the notice.
Penalty: $1,000.

(3) If the auditor of a company gives a certificate
under subsection (1) or (2) stating that, in the opinion of
the auditor, the company has not paid all the amounts of
levy, or the amounts of additional levy under section 7,
that the company was required to pay in respect of a
financial year or other period, the auditor must also state
in the certificate in what respect and to what extent, in
the auditor's opinion, the company has not paid those
amounts.

Penalty: $1,000.

(6) It is a defence to a prosecution for failure to
comply with a provision of this section if the defendant
establishes that there was a reasonable excuse for the
failure.

The Committee suggested that the offences created by subclauses 5(1) and 10(1),
(2) and (3) may be regarded as strict liability offences, as they provide that, if a
certain fact exists or a certain event occurs, then an offence has been committed.
No further proof on the part of the prosecution would be required, beyond the fact
or event alleged.

However, subclauses 5(3) and 10(6), respectively, provide a defence in relation to
such an offence, if the person charged establishes that there was a reasonable

excuse for the failure,
The Committee indicated that it accepted that, as a matter of policy, there are

matters which are appropriately dealt with by imposing strict liability and then

providing a defence of 'reasonable cause' for failure to meet the obligations
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imposed. However, in scrutinising such provisions, the Committee looks to whether
the mechanism is appropriate, taking into account all the circumstances of the
proposed offence. The Committee also noted that it is mindful of the extent to

which such provisions (and their increasing use) create a precedent.

In making these comments, the Committee noted that the provision in question is
different to similar criminal offences, which include the lack of reasonable excuse

as an element of the offence (ie by stating that it is an offence for a person without

reasonable excuse to not do a particular thing - see, for example, subclause 13(8)
of this Bill). The Committee suggested that this places the onus of proving that the
person charged did not have a reasonable excuse on the prosecution. The
Committee indicated that it would appreciate the Minister's advice as to why the

offence has been cast differently in this case.

The Committee drew Senators’ attention to the clauses, as they may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of

the Committee's terms of reference.

The Minister has responded as follows:

The primary provisions of clauses 5 and 10 place
obligations on a person to do an act (je make a return,
comply with a notice, etc). It was considered
inappropriate to express a provision in the form “A
person must make a return unless the person has a
reasonable excuse for not doing so". This would have
diluted the emphasis of the positive obligation imposed by
the clause. It was therefore considered preferable to
express the exception to the obligation (ie, the existence
of a reasonable excuse) as a matter of defence if the
person is prosecuted for contravening this section.

The onus of proof in subclauses 5(3) and 10(6) is
precisely the same as the onus of proof in clause 13(8)
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which provides that a person is not to fail to comply with
a notice without reasonable excuse. each formulation
places the onus on the defendant of establishing the there
was a reasonable excuse. This is appropriate, since
whether such an exists is peculiarly within the
knowledge of the defendant, It would be impracticable to
require the prosecution to negative all possible grounds of
excuse.

The Minister goes on to say:

The Committee is mistaken in stating that the effect of
subclause 13(8) is to place on the prosecution the onus of
proving that the person charged did not have a
reasonable excuse. Section 14 of the Crimes Act makes it
clear that the onus in such a case lies on the defendant.

The Committee notes that section 14 of the Crimes Act 1914 provides:

Proof of exceptions ete.

14.  Where any person is charged, before a court
of summary jurisdiction, with an offence against the law
of the Commonwealth, any exception, exemption, proviso,
excuse, or qualification, whether it does or does not
accompany the description of the offence in the section of
the law creating the offence, may be proved by the person
charged, but need not be specified or negatived in the
information, and, if so specified or negatived, no proof in
relation to the matter so specified or negatived shall be
required on the part of the informant.

The Committee thanks the Minister for this response and notes the effect of section
14 of the Crimes Act in this context.
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Delegation of power to "a person’

Subclause 11(2)

In Alert Digest No. 6, the Committee noted that clause 11 of the Bill sets out the
functions of the Coal Mining Industry (Long Service Leave Funding) Corporation,
which is to be established by the Coal Mining Industry (Long Service Leave
Funding) Bill 1992. The Committee noted that subclause 11(1) provides:

The Corporation has the following functions on
behalf of the Commonwealth under this Act:

®

®

@

to receive returns made, or financial
statements or certificates given, under this
Act; and

to receive payments of levy made under this
Act; and

to receive payments of additional levy made
under section 7; and

to sue for and recover amounts of ievy and
amounts of additional levy that have not
been paid.

Subclause 11(2) provides:

The Corporation may, on behalf of the
Commonwealth, enter into an agreement with a person
authorising that person to perform on behaif of the
Commonwealth any one or more of the functions referred
to in subsection (1).

The Committee noted that there is no limit as to the 'persons’ to whom the
Corporation could delegate, pursuant to subclause (2), the important functions set
out in subclause (c). The Committee has consistently drawn attention to such
unlimited powers of delegation, on the basis that there should be some limit as to
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the types of persons to whom the power can be delegated or as to the qualifications

or attributes which such persons should have.

The Committee drew Senators' attention to the subclause, as it may be considered
to insufficiently exercise the exercise of legislative power to parliamentary scrutiny,

in breach of principle 1(a)(v) of the Committee's terms of reference.

The Minister has responded as follows:

The Committee comments that the provision places no
limit on the class of "persons" to whom the Corporation
may delegate its powers to collect levies. I note, however,
the subclause 9(4) of the Coal Mining Industry (Long
Service Leave) Payroll Levy Collection Bill allows the
Minister to give directions as to how amounts paid to
either the corporation of another person re to be dealt
with prior to being paid into the consolidated Revenue
Fund. This, in conjunction with any duties of care or
fiduciary duties, is designed to ensure the integrity and
security of the Fund.

The Minister goes on to say:

Subclause 12(1) provides that persons other than officers
of the Australian Taxation Office and Commonwealth
Officers who have a written authorisation from the
Commissioner of taxation cannot exercise any of the
powers of entry and investigation given exclusively to the
ATO under the Bill. This provision effectively limits the
delegation of relevant Commonwealth powers to officers
of the ATO and authorised Commonwealth Officers.

Moreover, Clause 11 of the Coal Mining Industry (Long
Service Leave Funding) Bill provides that the Board must
prepare guidelines for the management of the affairs of
the Corporation.
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The Minister goes on to say:

In the unlikely event of the contract for the collection of
the levy not going to the Australian Taxation Office,
collection of levy monies would have to accur within such
guidelines and without the use of ATO powers.

The Committee thanks the Minister for this response.

Vesting of powers of entry and investigation in ‘an officer of the Commonwealth’
Subclauses 12(2) and 13(2)

In Alert Digest No. 6, the Committee noted that clause 12 of the Bill provides:

(1) This section applies if the Corporation enters
into an agreement under subsection 11(2) authorising the
Commissioner of Taxation to perform a function referred
to in subsection 11(1).

(2) An officer of the Commonwealth authorised in
writing by the Commissioner of Taxation to exercise
powers under this section is entitled at all reasonable
times to full and free access to all premises and books for
the purpose of performing the function, and for that
purpose may make copies of, or take extracts from, any
such book.

(3) An officer is not entitled to enter or remain in
or on any premises under this section if, on being
requested by the occupier of the premises for proof of
authority, the officer does not produce his or her
authority under subsection (2).

(4) The occupier of any premises entered or

proposed to be entered by an officer under subsection (2)
must provide the officer with all reasonable facilities and
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assistance for the effective exercise of powers under this
section.
Penalty: $3,000.

The Committee noted that clause 13 provides, in part:

(1)  Thissection applies if the Corporation enters
into an agreement under subsection 11(2) authorising the
Commissioner of Taxation to perform a function referred
to in subsection 11(1).

(2)  The Commissioner of Taxation, or an officer
of the Commonwealth authorised in writing by the
Commissioner of Taxation to exercise powers under this
section, by written notice given to a person, including a
person employed by or in connection with a Department,
or an authority, of the Commonwealth, of a State or of a
Territory, may require the person:

(a) to give to the Commissioner of Taxation or
officer such information as the Commissioner
of Taxation or officer requires for the
purpose of the performance of the function;
and

(b) to attend before the Commissioner of
Taxation or officer and:

(i) give evidence; and

(iiy produce all books in the possession of
the person;

relating to any matters connected with the

performance of the function.

(3)  The Commissioner of Taxation or authorised
officer may require the information or evidence to be
given on oath, and either orally or in writing, and for that
purpose may administer an oath.

(8 A person must not, without reasonable
excuse, fail to comply with a notice under subsection (2).
Penalty: $3,000.
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The Committee observed that clauses 12 and 13, if enacted, would allow for the
vesting of significant powers of entry and investigation in 'an officer of the
Commonwealth'. The Committee noted that this term is not defined, either in the
Bill or in the Acts Interpretation Act 1901. The Committee suggested that while,
on its face, the meaning of this term might be regarded as being well-known, it may
be preferable for the power to be delegated only to an officer of the Corporation
or of the Australian Taxation Officer or of any other relevant agencies.

Further, the Committee noted that the effect of subclause 13(2), if enacted, would
be to allow the Commissioner of Taxation or ‘an officer of the Commonwealth', to
require certain persons to provide information or documents. The Committee noted
that, pursuant to subclause 13(2), the Commissioner or officer could require the
information or documents to be provided under oath and that the Commissioner

or officer would be empowered to administer such an oath, if it was required.

The Committee also noted the, pursuant to subclause 13(8), a person must not
‘without reasonable excuse' fail to comply with a notice to provide information of
documents under subclause 13(2). Failure to comply carries a penalty of §3,000.
The Committee presumed that a 'reasonable’ excuse would be that the information
or documents might tend to incriminate the person providing it. This excuse relies
on the common law privilege against self-incrimination. However, the Committee
noted that a person required to give evidence or produce documents pursuant to
such an order may not be aware of their rights in this regard. The Committee,
therefore, sought the Minister's advice as to whether or not there is any provision
for a person who is questioned under the circumstances contemplated by clause 13

to be apprised of their rights in this regard.
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The Committee drew attention to the clauses, as they may be considered to
trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the
Committee's terms of reference.

The Minister has responded as follows:

The powers of entry and investigation in question may, of
course, only be delegated to an officer of the
Commonwealth on the written authority of the
Commissioner of Taxation. This is only likely to occur
where the ATO does not have staff located in immediate
proximity of the point of collection. Otherwise the ATO
will use its own officers to collect the levy monies.

Given the industry-based membership of the Corporation,
I do not consider it appropriate that its officers be given
the powers of entry and investigation in question.

The Minister goes on to say:

The Committee has sought advice as to whether there is
any provision for a person who is questioned under the
circumstances contemplated by clause 13 to be apprised
of their rights in relation to the production of documents
and the giving of evidence.

The provisions in question are modelled on similar
powers in the Income Tax Assessment Act. ] am advised
that it is the usual practice of the ATO to administer an
appropriate caution against self-incrimination in cases
where prosecution for an offence is possible. This practice
will be followed in relation to the exercise of powers
under this Bill.

The Committee thanks the Minister for this response and notes his advice regarding

the administration of cautions,
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CUSTOMS TARIFF AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 6 May 1992 by the
Minister for Small Business, Construction and Customs.

The Bill proposes to enact various changes to the Customs Tariff Act 1987. Many
of the amendments have already been introduced as customs tariff proposals. The
purpose of the amendments is to:

subtract the customs duty component from the New Zealand rate of
duty for tobacco products;

allow for motor vehicle component manufacturers to use directly
import credits which they earn under the motor vehicle export
facilitation scheme;

allow certain capital equipment which is technologically more
advanced, more efficient or more productive than equipment available
from Australian manufacturers to be imported free;

allow certain materials to be imported duty free for specific end-uses,
in order to assist the competitiveness of certain Australian industries;
change the concessional tariff treatment accorded to goods from
Yugoslavia and its Republics;

amend the definition of off-road and passenger motor vehicles;
insert new quote tender and tender extension duty rates for textile,
clothing and footwear;

clarify the clearance levels applicable to off-road vehicles;

reduce the duty on cold-rolied, and clad, plated or coated flat-rolled

steel products;
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impose a $12,000 per vehicle duty on imported used or second-hand
cars;

provide a new tariff structure for short stack bicycles;

clarify the customs co-operation council in relation to the classification
of certain goods; and

provide for a number of technical and administrative changes.

The Committee dealt with the Bill in Alert Digest No. 7 of 1992, in which it made
various comments. The Minister for Small Business, Construction and Customs
responded to those comments in a letter dated 3 June 1992. A copy of that letter
is attached to this report. Relevant parts of the response are also discussed below.

Cc Procl ion

by by
Subclauses 2(12) and (13)

In Alert Digest No. 7, the Committee noted that subclauses 2(12) and (13) of the
Bill, if enacted, would allow clauses 3 and 15 of the Bill, respectively to commence
either on Proclamation or 12 months after the Bill receives the Royal Assent,
whichever occurs first. The Committee noted that, while the Proclamation period
is closed, the period specified is in excess of the 6 months 'general rule’ provided
for in Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989.

The Committee noted that, by way of explanation for the clauses, the Explanatory
Memorandum states that the amendments to be made by clauses 3 and 15 are
consequential on the amendments to be made to the Customs Act 1901 by the
Customs Legislation (Tariff Concessions and Anti-Dumping) Amendment Bill 1952.
The Committee noted that, pursuant to subclause 2(2) of that Bill, the amendments
in question would commence not later than 6 months from that Bill receiving the
Royal Assent.
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The Committee indicated that, in the circumstances, it did not understand why the
12 month period within which commencement must take place is specified in the
Bill, rather than some lesser period, (je a period closer to 6 months). The
Committee, therefore, sought the Minister's advice as to why this is the case.

The Minister has responded as follows:

The relevant clauses in the Customs Tariff Amendment
Bill 1992 are consequential upon amendments contained
in the Customs Legislation (Tariff Concessions and Anti-
Dumping) Amendment Bill 1992 as noted at page 13 of
your Alert Digest. Although both Bills were granted
essential for passage status this Sittings, the former Bill is
accorded a higher priority in terms of Parliamentary
debating time b of the requir to incorporate
certain previously notified customs tariff rate alterations
in an Act of Parliament within the period specified in
sections 226 and 273EA of the Customs Act 1901, that is,
12 months from tabling of the proposal. I am advised the
Tariff Bill is currently scheduled for Senate debate on 16
June 1992, whereas the Tariff Concessions and anti-
dumping package is only programmed for Senate debate
on 24 June 1992,

The Minister goes on to say:

Since the relevant clauses in the Customs Tariff
Amendment Bill 1992 are consequential upon passage of
the Customs Legislation (Tariff Concessions and Anti-
Dumping) Amendment Bill 1992 however, it was
considered prudent to allow for the possibility that the
latter Bill may not complete its passage through the
Senate before the Autumns Sittings conclude. If that
circumstance eventuated, the latter Bill wouldn't
commence until some time after the standard 6 month
from Royal Assent period, thereby nullifying any
consequential amendments contained in the Customs
Tariff Amendment Bill 1992, Furthermore, since the
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Customs Legislation (Tariff Concessions and Anti-
Dumping) Amendment Bill 1992 contains amendments
relating to more than one subject matter and the relevant
clauses of the Customs Tariff Amendment Bill 1992 relate
to one only of those subjects (being the creation of a new
tariff concessions regime), it was considered inappropriate
to relate the commencement of the latter clauses to the
commencement of the former Bill as a whole. Therefore,
on instruction, the Office of Parliamentary Counsel
drafted the 12 month commencement provision.

The Committee thanks the Minister for this detailed and helpful response.
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POOLED DEVELOPMENT FUNDS BILL 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Representing the Minister for Industry, Technology and Commerce.

The Bill proposes to set up a mechanism for channelling patient equity capital into
eligible 'small and medium-sized' Australian companies. The benchmark for 'small
and medium-size' is to be total assets of no more than $30 million. The mechanism
for providing funds involves the creation of concessionally-taxed investment
companies, which are to be called 'Pooled Development Funds'.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Minister for Industry, Technology and Commerce
responded to those comments in a letter dated 16 june 1992. A copy of that letter
is attached to this report. Relevant parts of the response are also discussed below.

Inappropriate delegation of legislative power
Subclauses 3(2), 4(1)

In Alert Digest No. 8, the Committee noted that clause 3 of the Bill sets out the
objects of the legislation:

(1) This Act sets up a scheme under which
companies and their shareholders can qualify for certain
income tax concessions.

(2) The object is to encourage the provision of
patient equity capital to small or medjum-sized Australian
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companies whose primary activities are not excluded
activities.

The Committee observed that, on the face of subclause 3(2), it would appear that
the concept of ‘excluded activities' is central to the legislation.

The Committee noted that 'excluded activity' is defined in subclause 4(1) of the Bill

as follows:

“excluded activity” means a prescribed activity,

The Committee suggested that this meant that ‘'excluded activities' are those
activities prescribed as such by regulations issued under clause 76 of the Bill. The
Committee suggested that, if it was the case that the concept of 'excluded activities'
is central to the Bill, then it may be inappropriate for the definition of the term to

be, in effect, left to the regulations.

The Committee drew Senators' attention to the provisions, as they may be
considered to be an inappropriate delegation of legislative power, in breach of
principle 1(a)(iv) of the Committee's terms of reference.

The Minister has responded as follows:

The purpose of these exclusions is to ensure that the
companies that are the target of this legislation are not
those engaged in property speculation or retailing.

The reason for prescribing the area of exclusion is the
need to be able to amend the area of exclusion in a
timely manner. If situations arise once the Program is
established that require some finetuning of this regulation
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in the light of experience or which justify a tightening of
the excluded activities due to possible abuse, then the
regulations can be amended quickly.

The Minister goes on to say:

The Government has widely publicised the extent of the
excluded activities. It was set out in the One Nation
Statement, the Explanatory Memorandum and in the
Second Reading Speech. It has been noted in all the
material relating to the introduction of the PDF Program.

1 consider that the use of regulations is an appropriate
way of dealing with this type of future event, especially as
the Parliamentary scrutiny of regulations is in my view
sufficient to ensure that the area of exemption is within
both the spirit and the letter of the law.

The Committee thanks the Minister for this response.
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PRIMARY INDUSTRIES AND ENERGY LEGISLATION AMENDMENTBILL
(NO. 2) 1992

This Bill was introduced into the House of Representatives on 6 May 1992 by the
Minister Representing the Minister for Primary Industries and Energy.

The Bill is an omnibus Bill for legislation administered within the Primary Industries ~
and Energy portfolio. It proposes to make a number of amendments to existing
legislation. The Bill proposes to amend the following Acts:

Australian Meat and Live-stock Corporation Act 1987;
Australian Wool Corporation Act 1991;
. Australian Wool Realisation Commission Act 1991;
Primary Industries and Energy Research and Development Act 1987;
Primary Industries Levies and Charges Collection Act 1991;
Snowy Mountains Hydro-electric Power Act 1949.

The Committee dealt with this Bill in Alert Digest No. 7 of 1992, in which it made
a general comment on the need to insert certain definitions into the Primary
Industries Levies and Charges Collection 1991, The Minister for Primary Industries
and Energy responded to that comment in a letter dated 16 June 1992. Though the
Committee has not had the opportunity to consider the substance of the Minister's
response, a copy of the letter is attached to this Report for the information of

Senators. The letter is self-explanatory.
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SOCIAL SECURITY LEGISLATION AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 2 April 1992 by the
Minister for Social Security.

The Bill proposes to implement changes in the areas of telephone concessions, Job
Search Allowance and Newstart Allowance, social security agreements with other
countries, debt recovery, the income and assets test, compensation payments and
data-matching. The Bill also provides for a number of minor and technical
amendments.

The Committee dealt with the Bill in Alert Digest No. 5 of 1992, in which it made
various comments. The Committee made some further comments in Alert Digest
No. 6 of 1992. The Minister for Social Security responded to those comments in
letters dated 5 May and 29 May 1992 respectively. The Minister’s responses were
dealt with in the Committee's Seventh report of 1992.

On 4 June 1992, te Privacy Commissioner wrote to the Committee in response to
the Minister's response to the Committee's comments. A copy of the Privacy
Commissioner's letter is attached to this Report. Relevant parts of the letter are

also discussed below.

Concerns raised by Privacy Commissioner
Schedule 2 - proposed new subsection 10(2), (3), (3A), (3B), 11(1) and (2) of the
Data-mwatching Program (Assistance and Tax) Act

In Alert Digest No. 5, the Committee drew Senators' attention to various concerns
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about the Bill raised by the Privacy Commissioner in a letter to the Committee
dated 2 April 1992. The Privacy Commissioner's concerns relate to certain proposed
amendments to the Dat. hing Program (Assi and Tax) Act 1990, which
are contained in Schedule 2 of the Bill. The Committee attached a copy of the

Privacy Commissioner's letter to Alert Digest No. 5 for the information of Senators.
However, the Committee summarised the Privacy Commissioner's concerns as

follows.

The Privacy Commissioner noted that the Schedule proposes to omit subsection
10(2) of the Data-matching Program (Assistance and Tax) Act and replace it with
the following new subsection (2):

Where a source agency receives particular
information under Step 1, 4 or 6 of a data matching cycle,
the agency must destroy that particular information within
90 days of its receipt unless, within those days:

(a) the agency has considered that particular
information and made a decision:

(i) to take action allowed by subsection
(1) on the basis of that particular
information; or

(i) to carry out an investigation of the
need to take action allowed by
subsection (1) on the basis of that
particular information; or

(b) the agency has, by using sampling
procedures, identified that particular
information as information that will form the
basis for the agency:

(i) to take action allowed by subsection

(1) on the basis of that particular
information; or
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(ii) to carry out an investigation of the
need to take action allowed by
subsection (1) on the basis of that
particular information.

The Privacy Commissioner stated:

. I am concerned that the text of the proposed
amendment is so broadly expressed that an inadequate
level of screening could occur. I believe that a systematic
process of screening results should occur within the 90
day period. The present language of the amendment
would appear to allow agencies routinely to defer any
action of this kind being taken at all. This could lead to
a situation where large numbers of untested matching
results - results which bring together data given
confidentially in different settings to government agencies
- could remain in circulation for very long periods of time.
I regard that as a situation which should be avoided.

The Privacy Commissioner went on 1o say:

If agencies feel that bulk deferral of results may
sometimes be unavoidable, and wish to put the legal
authority for this beyond doubt, I would prefer to have an
approach which allowed an extension for say a further 90
days where the Secretary certifies to the Privacy
Commissioner that exceptional circumstances exist.

In Alert Digest No. 5, the Committee indicated that it did not necessarily adopt the
Privacy Commissioner's interpretation of proposed paragraph 10(2)(b). On the
Committee's reading of the proposed new paragraph, an agency must destroy
information within 90 days, unless within that period of 90 days the agency has, by
using sampling procedures, identified the information as being a basis for action.
In other words, an agency cannot defer a sampling process for any more than %0

days.
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Minister's views on what the Privacy Commissioner had stated.

The Minister responded as follows:

I do not agree with the Privacy Commissioner that the
proposed new version of subsection 10(2) "is so broadly
expressed that an inadequate level of screening could
occur” nor that "the amendment would ... allow agencies
routinely to defer any {screening} action being taken at
all” I note that the Committee does not necessarily
accept the Privacy Commissioner's interpretation of the
amendment. 1 concur with the Committee that there js
under the amendment to be an application of sampling
procedures within the 90 days period. It should also be
noted that an addition to subsection 10(5) for which the
Bill provides involves the Privacy Commissioner in the
process of arriving at acceptable sampling procedures.

T accept the impracticality of asking the data-matching
agency to assess all results within 90 days. However I am
keen to see a serious level of preliminary assessment
oceur within 90 days, through sampling. I will seek to
develop guidelines or arrangements to bring this about.

Tax) Act and substitute the following new subsection (3):

Subject to subsection (3A), a source agency must
commence any action in relation to information it receives
under subsection (1) within 12 months from the date that
jt receives the information from the matching agency.
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The Privacy Commissioner has responded to the Minister's response as follows:

In Alert Digest No. 5, the Committee noted that Schedule 2 of the Bill also
proposes to omit subsection 10(3) of the Dat. hing Program (A

and



Proposed new subsection (3A) provides:

The Secretary to an assistance agency, the Commissioner
of Taxation or a Deputy Commissioner of Taxation may
grant an extension or extensions of time for up to 12
months each of the 12 month period referred to in
subsection (3).

Proposed new subsection (3B) provides:

The power to grant an extension or extensions of time
referred to in subsection (3A) must not, despite any other
law, be delegated,

The Privacy Commissioner stated:

This amendment seeks to allow a decision on extending
an investigation beyond 12 months to be made by Deputy
Commissioners of Taxation. In the absence of any
evidence that the current provision (decision to be taken
by Commissioner) is proving unworkable, I can see no
reason for the amendment.

He went on to say:

In passing the Act, Parliament provided that this decision
should be made only by Secretaries of Departments and
the Commissioner of Taxation, and should not be
delegated. I would not expect this provision to create a
significant problem, given that it confers a discretion
intended to be used occasionally. As with the section
10(2) provision, the clear intention of the legislation is
that data-matching results should be dealt with
expeditiously.
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In Alert Digest No. 5, the Committee noted that these provisions are essentially a
re-drafting of the existing subsection 10(3). As the Privacy Commissioner observed,
the only change of substance is to allow a Deputy Commissioner of Taxation, as
well as the Commissioner of Taxation, the power to grant an extension of time for
taking action under subsection, 10(1). The Committee stated that this would not
appear to be a matter which came within its terms of reference, though the
Committee indicated that it would be interested in the Privacy Commissioner's

further views if he believes that this is not the case.

At the time that the Committee reported on the Bill, the Privacy Commissioner had
not provided any further views on this point. However, the Minister offered the
following further information on the proposed amendment:

The new form of subsection 10(3) is, as the Privacy
Commissioner and your Committee comment, largely a
tidying up of the old subsection. The only new element is
to allow a Deputy Commissioner of Taxation, as well as
the Commissioner of Taxation, the power to grant an
extension of time for taking action under subsection 10(1).
This change was requested by the Treasurer for the
following reasons:

a Deputy Commissioner is an extremely senior
officer in the Australian Taxation Office structure;
and

the devolved structure and devolution of authority
in the Australian Taxation Office add further to the
authority of a Deputy Commissioner.

In essence the Treasurer's view is that a Deputy
Commissioner's power and responsibility are so great that
no purpose is served in differentiating between them in
this context.
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The Privacy Commissioner has responded to the Minister's response as follows:

Conferring authority on Deputy Commissioners means
that a relatively large number of officials will become
involved in granting extensions. Restricting the grant of
permission to the head of agency (in this. instance the
commissioner) was meant to underline the seriousness of
applying to keep output data any longer than 12 months.
An extension of this kind will make it difficult to counter
similar demands for devolution from the departmental
Secretaries. Changes of this kind weaken the discipline
sought to be imposed by the Act.

The Privacy Commissioner goes on to say:

I note the Committee's query as to whether a provision of
this kind falls within its jurisdiction. May I simply offer the
observation that in guarding against intrusions into privacy
as they relate to the handling of personal information one
is inevitably involved in the enumeration of detailed
procedural safeguards. All of the detailed provisions of
the Data-matching Act fall into this category (similarly,
Part IIIA of the Privacy Act dealing with credit
reporting). Thus a provision as apparently-administrative
as one designating who is entitled to allow data to remain
active for longer than the usual period becomes
significant in ensuring an adequate level of protection of
the right to privacy.

In his letter of 2 April 1992, the Privacy Commissioner also drew the Committee's
attention to some proposed amendments to section 11 of the Data-matching
Program (Assistance and Tax) Act which are contained in Schedule 2 to the Bill.
The Committee noted that section 11 currently provides:

Notice of proposed action
11.(1) Subject to subsection (4), where, solely or
partly because of information given in Step 6 of a data
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matching cycle, an assistance agency considers taking
action:
(a) to cancel or suspend any personal assistance
to; or
(b)  to reject a claim for personal assistance to;
or
(¢) to reduce the rate or amount of personal
assistance to; or
(d) to recover an overpayment of personal
assistance made to;

a person, the agency:
(e)  must not take that action unless it had given
the person written notice:

(i) giving particulars of the information
and the proposed action; and

(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(f)y  must not take that action until the expiration
of those 21 days.

(2) Subject to subsection (5), where, solely or
partly because of information given in Step 6 of a data
matching cycle, the tax agency considers taking action to
issue an assessment or an amended assessment of tax to
a person, the agency:

(a)  must not take that action unless it has given

the person written notice:

(i) giving particulars of the information
and the proposed action; and

(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(b)  must not take that action until end of those
21 days.

[The remaining subsections are not relevant in the context
of this comment]
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In Alert Digest No. 5, the Committee noted that the amendment proposed by the
Schedule would apply the same regimen currently operating in relation to
information obtained in Step 6 of a data-matching cycle to information obtained in
Steps 1 and 4 of a cycle.

In the context of the proposed section 11 amendments, the Privacy Commissioner
stated:

I support ... the proposal to refer in section 10(1)(a) and
(b) to another type of administrative action that may be
taken on the basis of data-matching results - this being:

"to correct the personal identity data it [the
agency] holds ..."

This amendment allows agencies to make any factual
corrections to file-data that come to light in the course of
the matching, thereby enabling agencies to fulfil their
responsibilities under the Privacy Act in relation to the
accuracy and completeness of data.

He went on to say:

The question then arises as to whether the usual
requirement - (s.11) that prior notice of any proposed
action be given to individuals - should apply to this new
type of administrative action.

Clearly this would not be appropriate in cases where the
correction was trivial, e.g. an incorrect postcode. I am
however concerned that some changes to an individual's
file could prove more significant and if not notified or
checked with the individual lead to significant and
potentially adverse consequences. This could for example
occur if an assumption were made about a discrepancy in
name or address, and a correction made to relevant
records. If the assumption was incorrect, this could then
result in communications going astray, or in the individual
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being targeted for action, perhaps even as a result of a
later data-matching cycle.

An approach which might relieve agencies of the need to
give notice in minor cases but preserve the basic principle
of section 11 might be to include a further sub-section in
section 11 which would allow the Privacy Commissioner
to specify in the guidelines circumstances in which it
would be permissible for an agency not to give a section
11 notice of correction of a record arising from data-
matching, or to allow for notices of correction to be given
promptly after-the-event.

The Privacy Commissioner concluded by saying:

The principle of section 11 is that individuals should be
given notice, and the opportunity to comment, before any
action is taken on the basis of a data-matching result. I
believe this principle should extend to alteration of
records.

In Alert Digest No. 5, the Committee indicated that it agreed that it may be
considered to trespass unduly on & person's rights and liberties if, as the Privacy
Commissioner points out, that person was not given notice of (and the opportunity
to correct) an incorrect amendment of his or her record. Accordingly, the
Committee drew Senators' attention to the provision, as it may be considered to be

in breach (by omission) of principle 1(a)(i) of the Committee's terms of reference.

The Minister responded as follows:

The Privacy Commissioner also criticises the amendments
because they do not explicitly require a source agency to
notify an affected person of an intention to correct the
personal identity data it holds on that person. The Privacy
Commissioner was represented at discussions on these
amendments with the agencies involved in the data-
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matching program. It was common ground that a
provision of the type suggested by the Commissioner
would be acceptable. What could not be agreed, however,
was a formulation distinguishing between trivial and non-
trivial amendments. It was therefore agreed that one
solution to the problem would be to leave the question
open in the legislation anrd allow the Privacy
Commissioner to cover the matter in his guidelines which
have the force of law under section 12 of the Data-

matching Program_(Assistance and Tax) Act 1990 and
which appear in the Schedule to that Act.

1 fail to see how this trespasses on rights as there is
nothing in the Act to constrain the enactment or content
of such a guideline and it will have the same status once
in force as would a section of the Act. It is not necessary
to pursue the Privacy Commissioner's proposal to advert
in section 11 to the guidelines because section 12 already
provides plenary powers for the Privacy Commissioner in
that regard.

In its Seventh Report, the Committee thanked the Minister for his response and
noted the Minister's advice that this was a matter for the Privacy Commissioner to
address in his guidelines. The Committee indicated that it would draw the Minister's
response to the attention of the Privacy Commissioner.

The Privacy Commissioner has responded as follows:

The Committee appears to accept the Minister's view that
I can deal with the notice-of-correction issue via the
guidelines. I have taken the view to date that it is not
open to me via the guidelines to deal with matters which
have been comprehensively addressed by the text of the
Act. For that reason I would not see it as open to me to
provide by a guideline for a further notice when the issue
of what notices are necessary would appear to have been
comprehensively addressed by the Act.
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The Privacy Commissioner goes on to say:

Consequently, to enable me to meet the Minister's
indication that he is happy for me to address this matter,
I would request the Committee to recc d an extra
provision in s.11 empowering me to make guidelines
concerning the giving, where appropriate, of notices of
correction of address.

While, in its Seventh Report, the Committee was prepared to accept the Minister's
advice that this matter could be dealt with by the Privacy Commissioner in his
guidelines, the Privacy Commissioner has indicated that he disagrees with the
Minister's advice on this matter. The Committee would, therefore, appreciate the
Minister's further advice on the points made by the Privacy Commissioner. If, as the
Privacy Commissioner states, an amendment to section 11 of the Privacy Act is
required, then the Committee suggests that such an amendment should be made.
Since the Minister has indicated that it is appropriate for the problem identified by
the Privacy Commissioner to be dealt with by the Privacy Commissioner's
guidelines, the Committee assumes that the Minister will have no difficulty with
amending the legislation to ensure that the Privacy Commissioner can, in fact, deal

with the problem in that way.

The Committee, again, thanks the Privacy Commissioner for his useful contribution
on this Bill.
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TAXATION LAWS AMENDMENT BILL (NO. 3) 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Assisting the Treasurer,

The Bill proposes to amend the Income Tax Assessment Act 1936 and the
Occupational Superannuation Standards Act 1987. In particular, the Bill proposes
to make changes in the following areas:

the definition of primary production;

expenditure on research and development activities;
. Pooled Development Funds

bad debts;

tax exempt infrastructure borrowing;

depreciation on property on leased land;

traveller accommodation;

industrial building;

income-producing structural improvements; and

development allowance tax deduction.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
certain comments, The Treasurer responded to those comments in a letter dated
17 June 1992. Though the Committee has not had the opportunity to consider the
substance of the Treasurer's response, a copy of the letter is attached to this Report
for the information of Senators. The letter is self-explanatory.
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TAXATION LAWS AMENDMENT (SELF ASSESSMENT) BILL 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Assisting the Treasurer.

The Bill proposes to improve the system of self assessment taxation which Australia
has had since 1986. The changes are intended to make that system fairer and more
certain for taxpayers.

The Bill proposes changes to the law to:

introduce a new system of Public and Private Rulings, which are to
apply to income tax, Medicare levy, withholding taxes, franking deficit
tax and fringe benefits tax;

introduce a new system of reviewing Private and Public Rulings;
limit objection rights against an assessment, to prevent a review of
matter that is already the subject of a review of a Private Ruling;
extend the period within which a taxpayer can object against
assessments and related determinations, from 60 days to 4 years;
allow the Commissioner, in making assessments, to rely on statements
made by taxpayers made other than in tax returns;

introduce a new system of penalties for understatements of income tax
and franking tax deficit liability;

introduce a new interest system for underpayments and late payments
of income tax;

reduce late payment penalties, to take into account the new interest

system;
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: provide deductibility to all taxpayers for interest payments made to the
Australian Taxation Office;

. remove, in most cases, the requirement for taxpayers to lodge notices
of elections or other notifications with the Commissioner.

The Committee deait with the Bill in Alert Digest No. 8 of 1992, in which it made
certain comments. The Treasurer responded to those comments in a letter dated
17 June 1992. Though the Committee has not had the opportunity to consider the

it of the Tr 's response, a capy of the letter is attached to this Report

for the information of Senators. The letter is self-explanatory.
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TELECOMMUNICATIONS (PUBLIC MOBILE LICENCE CHARGE) BILL
1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Parliamentary Secretary to the Minister for Transport and Communications.

The Bill proposes to impose a charge on the grant of certain public mobile licences
under the Telecommunications Act 1991. The Bill should be read in conjunction
with the Transport and Communications Legislation Amendment Bill (No. 2) 1992.
That Bill contains amendments to the Telecommunications Act which, together with
this Bill, will enable a fee to be charged for the grant of the third public mobile

licence.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Minister for Transport and Communications responded to
those comments in a letter dated 16 June 1992. A copy of that letter is attached to
this report. Relevant parts of the response are also discussed below.

Setting of charges by regulation
Paragraph 5(b)

In Alert Digest No. 8, the Committee noted that clause 5 of the Bill provides:

Amount of

5. The amount of the charge payable in respect of
the grant of a public mobile licence is such amount as is
equal to:
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(a) in a case in which tenders were called in
respect of the grant of the licence - the
amount of the bid:

(i) submitted by the grantee of the licence
under the allocation system relating to
the licence; and

(i) accepted under that system; or

(b) in any other case - such amount as is
calculated in accordance with the regulations.

The Committee noted that, pursuant to paragraph 5(b), the amount of the charge
is, in certain circumstances, to be determined in accordance with the regulations.
The Committee suggested that, given the importance of the charge, this may be

considered a matter which is not appropriately left to the regulations.

In making this comment, the Committee noted that the Long Title to the Bill
indicates that the Bill imposes 'a charge in the nature of a tax'. Further, the
Committee noted that there is no upper limit set out in the primary legislation as
to the rate of the charge, nor is there a method by which such an upper limit could
be calculated.

The Committee noted that this is a matter to which it has consistently drawn
attention. Accordingly, the Committee drew Senators' attention to the clause, as it
may be considered an inappropriate delegation of legislative power, in breach of
principle 1(a)(iv) of the Committee's terms of references.

The Minister's response begins by giving some further background on the Bili:

The Government announced in November last year, after
considering a report by AUSTEL, that a third public
mobile licence should be granted. The Government also
announced that the selection of the third mobile licensee
will be based on criteria including the bid price, industry
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experience and financial strength, industry development
commitments and Australian equity participation,

It was realised, however, that the Telecommunications Act
does not currently envisage the awarding of a licence as a
result of a process which takes account of the price bid for
the licence. Accordingly, instructions were prepared for the
preparation of amendments to the Telecommunications
Act to enable an allocation process to be determined for
the grant of a public mobile licence and a fee to be
obtained as a result of that process. During the drafting
process, the Office of Parliamentary Counsel expressed the
view that it was desirable, for the purposes of certainty, to
draft a separate Bill imposing the fee as a tax,

Having given this background information, the Minister goes on to say:

Clause 5(a) of the Bill recognises that the amount of the
charge for the grant of the third public mobile licence will
be, under a tendering system, the amount bid by the
grantee of the licence and accepted under the allocation
system.

Clause 5(b) deals with a situation where a tendering
system is not used. This provision is included in case some
other mechanism were to be adopted in the future for the
grant of further licences. The Government has announced
that the number of public mabile licences will be reviewed
in 1995. Where, after the review, a new system that was
not tender based was to be put in place for the allocation
of future licences (for example - an auction system),
paragraph 5(b) requires the amount of the charge to be
calculated in accordance with regulations.

The Minister concludes by saying:

The Committee is correct in noting that the legislation
does not set out any upper limit for the rate of the charge
under paragraph 5(b). However, any limits on the rate of



the charge would appear to be quite inappropriate in
legislation designed to encourage competitive bidding for
the grant of licences. Furthermore, any regulations which
attempted to impose a charge greater than applicants were
willing to bid for a licence would be counterproductive, as
applicants would not be willing to bid for licences in such
circumstances. Any such regulations would also be
disallowable by the Parliament. Accordingly, in the context
of these provisions, I think that the use of a regulation
making power does not involve any issues of real concern.

The Committee thanks the Minister for this detailed and informative response.



VETERANS' AFFAIRS LEGISLATION AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 7 May 1992 by the
Minister for Veterans' Affairs,

The Bill is a portfolio Bill, which proposes to introduce a number of technical and
minor amendments to the veterans' affairs legislation. The Bill also contains some
minor consequential and technical amendments to other legislation. Among the
most important measures contained in this Bill are:

the extension of benefits to members of the Australian Defence Force
serving in Cambodia;

the replacement of the existing voucher system for telephone rental
concessions with an annual telephone allowance; and

hanges to the rules for unlisted property trust investments.

The Committee dealt with the Bill in Alert Digest No. 7 of 1992, in which it made
various comments. The Minister for Veterans' Affairs responded to those comments
in a letter dated 12 June 1992. A copy of that letter is attached to this report.
Relevant parts of the response are also discussed below.

Retrospectivity
Subclauses 2(2) - (12)

In Alert Digest No. 7, the Committee noted that subclauses 2(2) to (12) of the Bill
provide that various amendments proposed by the Bill are to be taken to have
commenced on various specified dates, the earliest being 22 May 1986. The



Committee noted that, in all but one instance, the Explanatory Memorandum to the
Bill indicates that the amendments in question are either beneficial to persons other
than the Commonwealth or correct drafting errors.

The Committee observed that the exception is the amendments proposed by Part
7 of the Schedule to the Bill which, pursuant to subclause 2(6), would be taken to
have commenced on 25 June 1991. These amendments relate to Section 74 of the
Veterans' Entitlements Act 1986, which relates to payments by way of compensation
or damages. The Committee observed that the amendments proposed would
appear to reduce or extinguish certain pension entitlements under the Veterans'
Entitlements Act if that pensioner has received a lump sum payment under section
30 of the Commonwealth Employees' Rehabilitation and Compensation Act 1988.
The Committee suggested that the amendments proposed would, therefore, appear
to be prejudicial to such persons. Accordingly, the Committee sought the Ministers'
advice as to why the retrospectivity is considered necessary.

The Minister has responded as follows:

Whilst the amendment may appear to reduce or extinguish
pension entitlement, it does provide a favourable
assessment for a person who receives a Commonwealth
lump sum compensation payment and disability pension
for the same condition.

By way of explanation, the Minister goes on to say:

Rates of pension payable to members of the Defence
Force or Peacekeeping Forces and their dependants, may
be reduced in specified circumstances where the member,
or dependant, is also in receipt of compensation payments.

Section 74 of the Veterans' Entitlements Act details the
way in which such payments are treated. Specifically,
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subsection 74(3) provides the it:

. a lump sum compensation payment is made;
and
. the person is in receipt of disability pension,

or is subsequently granted disability pension
for the same condition,

the person is deemed to have been in receipt of
compensation for life, as determined by the
Commonwealth Actuary instructions, from:

the date of commencement of pension; or
the date the lump sum is paid,

whichever is the earliest date.

Section 30 of the Commonwealth Employees'
Rehabilitation and Compensation Act 1988 (CERC Act)
enables a current employee who is being paid
compensation in weekly payments (of less than $58.05) to
commute these payments to a lump sum. Section 137 of
the CERC Act allows a similar commutation for a former
employee.

Section 74 of the Veterans' Entitlements Act does not take
into account these redemptive provisions. A strict
interpretation of subsection 74(3) could require
retrospective adjustment of disability pension from the
date the pension was first paid, even if the pension had
previously been adjusted for regular compensation
payments received.

To address this matter, the Veterans' Entitlements Act was
amended in Autumn 1991 to provide special assessment
rules for lump sum compensation payments made under
section 137 of the CERC Act (ss74(3A) of the Veterans'
Entitlements Act refers). This amendment commenced
from 25 June 1991 and ensured that persons electing to
commute their compensation fro regular payments to a
lump sum were not disadvantaged.

However, at the time of this amendment, the provisions of
section 30 of the CERC Act were overlooked.
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Part 7 of the Schedule to the Veterans' Affairs Legislation
Amendment Bill 1992 inserts new subsection 74(3B) into
the Veterans' Entitlements Act and provides special
assessment rules for lump sum compensation payments
made under section 30 of the CERC Act (similar to those
for section 137 of the CERC Act).

The Minister concludes by saying:

This minor amendment will provide consistent assessment
of Commonwealth lump sum compensation payments
under the Veterans' Entitlements Act and the retrospective
date will ensure that no person would be disadvantaged by
the original amendment referring only to one relevant
section of the CERC Act.

The Committee thanks the Minister for this detailed and helpful response.

=z g
///_;/:’//,/‘“ "
Bamey_W
(Chairman) .
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Senator B Cooney
Chairman
Senate Standing Committee
for the Scrutiny of Bills
Aoom S.G. 49.5 28 MAY 1%
Parliament House
Canberra ACT 2600

Dear Senator Cooney,

i refer to comments by the Standing Committee in Scrutiny of Bills Alert Digest
No.6 of 1992 in relation to the following Bills:

~oal Mining Ind Long Seni Funding) Bill 1992;
Coal Mining | : Service.L ) Payroll Levy Bill 1992;

Coal Mining Industry (Long Service Leave) Payroll Leyy Collection Bill 1892; and
State G Coal Mining 1 Senyice | A Bill 1992,

Background

As you know, the Bills will give effect to the Government's proposals to reform
arrangements providing for the funding of long service leave entitlements within the
black coal mining industry in New South Wales, Queensland, Western Australia
and Tasmania.

The legisfation has been devefoped in co-operation with the refevant States and
representatives of employers and workers in the industry.

As was noted in Explanatory Memorandums accompanying the legislation, the
Government aims to establish an equitable and compulsory, national industry
scheme, which will ultimately fully fund, on an accrual basis, the long service leave
entitlements of persons employed in the black coal mining industry by firms
covered by the scheme,

The Bills provide for the creation of a statutory corporation to be known as the Coal
Mining Industry (Long Service Leave Funding) Corporation.

The Corporation will administer the new scheme and is to advise the Minister on
the operation of the Act and the rates of levy to be imposed on employers

MINISTER ASSISTING THE PRIME MINISTER
FOR PUBLIC SERVICE MATTERS
Telephane: (06} 277 7320 Facsurule, {06)273 4115
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participating In the scheme. Membership of the Cerporation is to be drawn from
representatives of the industry with employers and unions being represented in
equal numbers.

Importantly, the Corporation is to operate along commaercial lines although the
scheme itself is to be independently reviewed at regular intervals.

Once the scheme is fully funded, responsibility for its operation will be devolved to
the industry.

All monies raised by the relevant levy, apart from a relatively small sum which is to
be applied to the Commonwealith’s costs in establishing the scheme, are to be
reimbursed to the industry over the life of scheme. Similarly, the legislation
provides that any surplus left in the Fund when direct government Involvement
ceases Is o be returned to the industry.

General Remarks

To put my later comments in context (and to avoid repetition) | ask that the
Committee take note of the fallowing factors when considering my detailed
response to its comments on the Bills.

First, the scheme is, as | have already observed, to be run along commercial lines.
Apart from providing a legislative framework and for sufficient Ministerial
involvement to safeguard the overall integrity of the scheme, the proposed
arrangements are broadly the machinery for a joint industry scheme run by and for
members of the industry. Accordingly, the degree of government involvement has,
in line with the preferences of employer and union representatives, been kept to a
minimum,

Secondly, consultation with the industry has been extensive. Both employer
representatives and union officials and their respective legal advisers have had the
opportunity of commenting on the legislation as it has been developed. 1am
advised that the industry generally accepts the legislative package and, moreover,
has not raised concerns in relation to any of the specific matters referred to by the
Committee in its Alert Digest.

Thirdly, | wish to refer to the Committee’s concerns regarding the possible
Infringement of individual rights by some of the policing powers contained in the
legislation. In developing the legislation both the Commonwealth and the industry
have sought to ensure that the scheme operates efficiently and the integrity of the
Fund is protected. To further these objectives, the (egistation has. been drafted so
as to make it possible for the Australian Taxation Office (ATO) to collect levy
monles payable under the legislation. As noted in the Explanatory Memorandums,
the supervisory powers conferred on the ATO are modelled on those contained in
existing legislation (for instance sections 263 and 264 of the Income Tax
Assessment Act 1936 which refer to powers of access to premises and books and
to obtaln information). The obligations imposed by the legisiation on officers of

- 230 -



companies participating In the scheme are, in my view, falr. No specialist legal
knowledge Is assumed although ready access to legal advice might not be
uncommon In organisations participating in the scheme. The obligations Imposed
are to be commensurate with what [ believe to be their usual responsibilities as
senior executives.

Whilst these general remarks do not, of themselves, provide a complete answer to
the questions raised by the Committee, | trust they provide useful additional
background on the Bllls. My response to the points raised by the Committee forms
Attachments A-C to this letter. | would be grateful if the Committee would consider
these observations in the context of my more general remarks outlined above.

Yours fraternally

Peter Cook

cc Stephen Argument
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ATTACHMENT A
COAL MINING INDUSTRY (LONG SERVICE LEAVE FUNDING) BILL 1992
*Eligible Employse”

Subclause 4(1) of the Bill includes a definition of ‘eligible employee”, that is, an
employee whose iong service feave entitlements are to be covered by the scheme.
The Committee draws attention paragraphs (d) and (f) of the definition stating that:

they would allow the Governor-General (acting on the advice of the Federal
Executive Councll) to Issue regulations which would have the effect of
amending the definition of 'eligible persons' (sic), by either reducing or
enlarging the range of persons covered.

The Committee also makes reference to the passage in the Explanatory
Memorandum which states:

This provision allows coverage of the scheme to be varied without the need
for further legislation, to take account of changed circumstances including
revised work practices and job classifications. The Ministet's powers in
relation to the scope of the Act are to be exercised on the advice of the
Board.

In light of these remarks the Committee has invited me to provide examples of the
‘changed circumstances' with which the clause is intended to deal.

First, by way of general background, | note that inclusion or exctusion of an
employee does not affect any obligation which the employer has to that individual;
its implication is for the calculation of levy and reimbursement for the purposes of
the scheme. There may be some employees who belong to a particular class of
staff (eg managers) whose long service entitiements are separately provided for.

The paragraphs in question suppiement the provisions in paragraphs (a),(b) and (c)
which are intended to deal with all but a handful of workers, present and future,
engaged in the black coal mining industry in the relevant States. Paragraphs (d)
and () provide for the coverage, or the cessation of coverage, of a handful of
persons performing disparate tasks now entitied to, or who may at some future
date become entitled, 1o Jong service leave pursuant o a relevant industrial
instrument and who may not come within any of the identifiable classes specified in
the princlpal provisions.

Whilst it is not possible to identify in advance what the precise changes in work
practices and work arrangements may be over the projected life of the scheme, the
likely sources of such changes may be identified. Principally they are technological
change and award restructuring. Other changes may stem from restructuring of a
company's operations.

Such changes, as well as becoming more common, have been sources of

industrial friction and it Is therefore necessary to provide a mechanism for dealing
with them expeditiously. It is not practical or desirable to go through the lengthy
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process of amending the Principal Act on each occasion a change of this sort,
which may be relatively minor, occurs in the industry. The proposed arrangements
are therefore designed to ensure fiexibility. At the same time they contain the
necessary safeguards to protact the interests of the individuafs affected and
retaining Parliamentary supervision over the Executive's actions, as the regulations
are, of course, disallowable.

1 also point out that the flexibility of the definition was actively pursued by industry
groups.

Contracting Out Administration of the Fund

Subclause 8(2) allows the Corporation to contract out the administration of the
Fund. The Committee is critical of the provision for not laying down requirements
as to the qualifications of the person or body engaged to administer the Fund.

The Committee suggests that the provision may conflict with princlple 1(a)(ii} of its
terms of reference. The basis of this conclusion is that:

Proper management of the Fund would appear to be essential in terms of
the weifare of the workers whose long service leave entitiements are to be
drawn from t.(emphasis added)

| point out that the relevant employer's obligations and worker's entitiements do not
stem from the existence of the scheme but from the relevant industrial agreements
and individual contracts of employment. The scheme operates on a reimbursement
basis with employers able to claim on the Fund for long service leave payments
made to eligible employees. The actual entittement to long service leave: is thus
not dependent on the state of Fund. There is, therefore, no connection between
"administrative powers® and the rights, liberties or obligations of the employess.

The legislation contains numerous safeguards designed to ensure appropriate
protection of the Fund's administration. These include the following:

- the membership of the Board comprises representatives of the
industry including employee representatives who are charged with the
administration of the Fund;

-  subclause 42(1) provides that the Minister may set out principles to be
followed in respect of investment of the Fund;

- subclause 42(2) provides that as soon as practicable after the
commencement of the schems, the Board must prepare a plan for
investment of the Fund which must be submitted to the Minister;

- clause 39 provides that transactions and affairs retating to the Fund
are subject 1o the relevant provisions of the Audit Act 1901; and

- clause 43 imposes a range of obligations on the Board in respect of

the sufficiency of the Fund, reporting requirements and the seeking of
actuarial advice.
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Notwithstanding the points noted above, { appreclate the Committee's concerns and
I note that it Is proposed to ensure by way of regulation that the "person®
contracted to administer the Fund has suitable qualifications.

- 234 -



ATTACHMENT B

COAL MINING INDUSTRY (LONG SERVICE LEAVE) PAYROLL LEVY BILL

Rate of Levy

The Committee has expressed concern that no maximum rate of levy is provided
for under the Bill. In doing so It acknowledges that:

the Bifl provides that the purpose of the levy Is to fund payments to
eligible employees in respect of long service leave;

in relation to clause 5 of the Bill, the Explanatory Memorandum states
that *{tjhe initial levy is yet fo be determined but is unlikely to exceed
6.5 percent of payroll*;

in the Second reading Speech on the Coal Mining Industry {Long
Service Leave Funding) Bill 1992, the Minister stated:

It is envisaged that the scheme is to be fully funded over a
period of ten years . . . it is estimated the initial levy will be in the
vicinity of 6% of payroll. The actual rate of levy will be precisely
determined by an actuarial review conducted under the auspices
of the Corporation

In developing the legislation, consideration was given to including in it a provision
limiting the amount of levy. The idea was rejected for the following reasons:

existing controls were seen as adequate;

a statutory fimit which allowed for an appropriate level of flexibility to
be retained would not provide a meaningfu! protection from the
excessive levels of taxation;

as net funds raised and earnings of the Fund are to be returned to the
industry there is no reason for the Commonwealth to impose an
excessive rate of fevy; :

a specified maximum rate of levy might be misrepresented or
misconstrued as being the actual rate; and

the actual rate (and therefore any notional maximum rate) cannot be
determined until a final decision is made In relation to taxation
treatment of earnings of the fund.

To conform with the objects of the legislation, the rate must be set on the basis of
actuarlal advice provided to the Corporation which Is comprised of industry
representatives [refer to clause 43 of the Coal Mining Industry (Long Service L.eave
Funding) Bill}. 1 cannot envisage a situation in which the industry would seek the
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Imposition of an excessive levy on Its own operations nor, for reasons that | have
already mentioned, Is there any reason for the Commonwaealth to seek to Impose
such a charge. 1 also note that since the rate of levy will be set by regulation
Parliamentary scrutiny is maintalned as a protection,

The Industry, whose scheme this Is, has not objected to the approach taken.
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ATTACHMENT C

COAL MINING INDUSTRY (LONG SERVICE LEAVE) PAYROLL LEVY
COLLECTION BILL 1992

Strict Liability Offences: Onus of Proof

The Committee has asked for an explanation as to why subclauses 5(3) and 10(6)
are in a different form from subclause 13(8). The essential difference is that the
first two subcfauses require a person to do an act while the third subclause
requires a person not to do an act.

The primary provisions of clauses 5 and 10 place obligatichs on a person to do an
act (ie make a return, comply with a notice, etc). It was considered inappropriate
to express a provision in the form "A person must make a return unless the person
has a reasonable excuse for not doing se”. This would have diluted the emphasis
of the positive obligation imposed by the clause. It was therefore considered
preferable to express the exception to the obligation (je, the existence of a
reasonable excuse) as a matter of defence if the person is prosecuted for
contravening this section.

The onus of proof in subclauses 5(3) and 10(6} is precisely the same as the onus
of proof in clause 13(8) which provides that a person is not to fail to comply with a
notice without reasonable excuse. Each formulation places the onus on the
defendant of establishing that there was a reasonable excuse. This is appropriate,
since whether such an excuse exists is peculiarly within the knowledge of the
defendant. 1t would be impracticable to require the prosecution to negative all
possible grounds of excuse,

The Committee is mistaken in stating that the effect of subclause 13(8) is to place
on the prosecution the onus of proving that the person charged did not have a
reasonable excuse. Section 14 of the Crimes Act makes it clear that the onus in
such a case lies on the defendant.

Delegation of power to a person
Subclause 11(2)

The Committee comments that the provision places no limit on the class of
*persons’ to whom the Corporation may delegate its powers to collect levies. |
note, however, that subclause 9(4) of the Coal Mining Industry (Long Service
Leave) Payroll Levy Collection Bill allows the Minister to give directions as to how
amounts paid to either the Corporation of another person are to be dealt with prior
to being paid into the Consolidated Revenue Fund. This, in conjunction with any
duties of care or fiduciary duties, is designed to ensure the integrity and security of
the Fund.

Subclause 12(1) provides that persons other than officers of the Australian

Taxation Office and Commonweaith Officers who have a written authorisation from
the Commissloner of Taxation cannot exercise any of the powers of entry and
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Investigation given exclusively to the ATO under the BIll. This provision effectively
limits the delegation of relevant Commonwealth powers to officers of the ATO and
authorised Commonwealth Officers,

Moreover, Clause 11 of the Coal Mining industry (Long Service Leave Funding) Biil
provides that the Board must prepare guidelines for the management of the affalrs
of the Corporation,

in the unfikely event of the contract for the collection of the levy not going to the
Australian Taxation Office, collection of levy monies would have to occur within
such guidelines and without the use of ATO powers.

Vesting of powers of entry and Investigation in ‘an officer of the Commonwealth

The Committee notes that clauses 12 and 13, if enacted, would allow for the
vesting of significant powers of entry in ‘an officer of the Commonweaith' and
suggests that it may be preferable for the power to be delegated only to an officer
of the Corporation or of the ATO or any other relevant agencies.

The powers of entry and investigation in guestion may, of course, only be
delegated to an officer of the Commonwealth on the written authority of the
Commissioner of Taxation. This is only likely to occur where the ATO does not
have staff located in immediate proximity of the point of collection. Otherwise the
ATO will use its own officers to collect the levy monies.

Given the industry-based membership of the Corporation, 1 do not consider it
appropriate that its officers be given the powers of entry and investigation in
question,

The Committee has sought advice as to whether there is any provision for a person
who is questioned under the circumstances contemplated by clause 13 to be
apprised of their rights in relation to the production of documents and the giving of
evidence.

The provisions in question are modelled on similar powers in.the Income Tax
Assessment Act. | am advised that it is the usual practice of the ATO to administer
an appropriate caution against self-incrimination in cases where prosecution for an
offence is possible. This practice will be followed in relation to the exercise of
powers under this Bill.
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thf& Minister for Small Business, Construction and Customs
g The Hon. David Beddall, MP RECEIVED

9 Juw 1882

1o D' seniin e Bl

Senator Barney Cooney _ e
Chairman 3 JUR T2
Senate Standing Committee

for the Scrutiny of Bills
Parliament House
CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Scrutiny of Bills Alert Digest No. 7 of 1992, dated
27 May 1992, which contained comments by the Senate Standing
Committee for the Scrutiny of Bills on the Customs Tariff
Amendment Bill 1992. Your Committee expressed some concern as to
why the 12 month period within which commencement must take place
is specified in the Bill, rather than some lesser period (closer
to 6 months).

The relevant clauses in the Customs Tariff Amendment Bill 1992 arxe
conseqguential upon amendments contained in the Customs Legislation
{(Tariff Concessions and Anti-Dumping) Amendment Bill 1992 as noted
at page 13 of your Alert Digest. Although both Bills were granted
essential for passage status this Sittings, the former Bill is
accorded a higher priority in terms of Parliamentary debating time
because of the requirements to incorporate certain previously
notified customs tariff rate alterations in an Act of Parliament
within the period specified in sections 226 and 273EA of the
Customs Act 1901, that is, 12 months from tabling of the proposal.
I am advised the Tariff Bill is currently scheduled for Senate
debate on 16 June 1992, whereas the Tariff Concessions and
anti-dumping package is only programmed for Senate debate on 24
June 1992.

Since the relevant clauses in the Customs Tariff Amendment Bill
1992 are consequential upon passage of the Customs Legislation
(Tariff Concessions and Anti-Dumping) Amendment Bill 1992 however,
it was considered prudent to allow for the possibility that the
latter Bill may not complete its passage through the Senate before
the Autumns Sittings conclude. If that circumstance eventuated,
the latter Bill wouldn’t commence until some time after the
standard 6 month from Royal Assent period, thereby nullifying any
consequential amendments contained in the Customs Tariff Amendment
Bill 1992. Purthermore, since the Customs Legislation (Tariff
Concessions and Anti-Dumping) Amendment Bill 1992 contains
amendments relating to more than one subject matter and the
relevant clauses of the Customs Tariff Amendment Bill 1992 relate

cel/2

CANBERRA OFFICE
Swite MF45, Parliament House, Canberra, 2600. Ph: (06} 277 7080 Fax. (06) 273 4571
MINISTRY FOR INDUSTRY, TECHNOLOGY AND COMMERCE
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2.

to one only of those subjects (being the creation of a new tariff
concessions regime), it was considered inappropriate to relate the
commencenent of the latter cl to the cc of the

former Bill as a whole. Therefore, on instruction, the Office of
Parliamentary Counsel drafted the 12 month commencement provision.

I trust the above is of assistance to the Committee.
Yours sincerely

i
DAVID {BEDDALY
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MINISTER FOR INDUSTRY,
. TECHNOLOGY AND COMMERCE
16 JUN 992 PARLIAMENT HOUSE

CANBERRA, AC.T. 2600
Senator B Cooney

Chairman

Senate Standing Committee for the Scrutiny of Bills RECEIVED
Parliament House

CANBERRA ACT 2600 16 JUN 1992

i sl
Dear Senator

POOLED DEVELOPMENT FUNDS BILL 1992

1 refer to the Scrutiny of Bills Alert Digest No 2 of 1982, dated 3 June 1592, which
contained comments by the Senate Standing Committee for the Scrutiny of Bills on
the Pooled Development Funds Bill 1992.

The Pooled Development Funds (PDF) Bill establishes a scheme which encourages
the investment of patient equity capital to small or medium sized Austrafian
companies whose primary activities are not excluded activities.

The purpose of these exclusions is to ensure that the companies that are the target
of this legislation are not those engaged in property speculation or retailing.

Your Committee considers that there is inappropriate delegation of legislative power
in the PDF Bill because the ‘excluded’ activities are not defined in the Bill but are to
be prescribed by regulation.

The reason for prescribing the area of exclusion is the need to be able to amend the
area of exclusion in a timely manner. If situations arise once the Program is
established that require some finetuning of this regulation in the light of experience
or which justify a tightening of the excluded activities due to possible abuse, then
the regulations can be amended quickly.

The Government has widely publicised the extent of the excluded activities. It was
set out in the One Nation Statement, the Explanatory Memorandum and in the
Second Reading Speech. It has been noted in all the material relating to the
introduction of the PDF Program.

| consider that the use of regulations is an appropriate way of dealing with this type
of future event, especially as the Parliamentary scrutiny of regulations is in my view
sufficient to ensure that the area of exemption is within both the spirit and the
letter of the law.

} trust that this explanation is of assistance to the Committee.

Yours sincerely

m\n N F‘B«H‘-\

(John N Button)
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... Minister for Primary Industries and Energy

Simon Crean, MP

Py 1) P
T 16 JUN 1222
Senator B Cooney

Chairman

Senate Standing Committee for the Scrutiny of Bills

Parliament House RECEIVED

CANBERRA ACT 2600.
/A 17 JUN 1992
Dear Sena Coon B
/ i 108 Eoring ot oke

I refer to a letter from Mr Stephen Argument, Secretary, Senate
Standing Committee for the Scrutiny of Bills, informing me of the
Committee’s concerns over amendments to the Primary Industries
Levies and Charges Collection Act. 1991 [PILCC Act] contained in
the Primary Industries and Energy Legislation Amendment Bill (No
2) 1992 as introduced into the House of Representatives on 6 May
1992. The Committee indicated that it was uncertain as to the
purpose of the amendments.

The amendments are to rectify minor anomalies concerning the
allowing of minimum quantity or minimum monetary thresholds for
small producers. Similar provisions were contained in former
collection Acts and inadvertently omitted from the PILCC Act in
1991.

The intention of the amendments is to allow small producers a
threshold before having to pay levy as well as providing a
necessary reduction in the cost of collection of levies. The
basis for setting the threshold is not linked to the actual levy
rates but is related to the estimated collection costs per levy
return. The provisions will permit different thresholds to be
prescribed, in consultation with the appropriate industry, for
future levy years as economic events change. The initial values
prescribed are those originally contained in the repealed Acts.

In most levy or export charge schemes about 85% of income is paid
by only 15% of the levy payer population, whereas 40% to 50% of
that population would be liable to pay less than the limits
proposed. Once the threshold is exceeded then levy would become
payable on the total quantity or amount, as the case may be.

with full cost recovery for levy collection operating since
1988/89 there has been an increasing need to ensure economical
collection techniques are adopted by my Department. These
amendments will allow for a reduction in the administrative burden
for small producers by delaying levy payments until the threshold
is reached.

Yours sincerely

SIMON CREAN

Parliament House, Canberra ACT 2600. Telephone (06) 277 7520 Facsimie (06)273 4120
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16 Jun 1952

Senats Sland, ‘the
S 1he Gbruney i A

Human Rights Australia ’ Privacy Commissioner
9 T————
k4
-

Our reference 90/464
34k140

Senator Barney B Cooney

Chairman

Standing Committee for the
Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

SOCIAL SECURITY LEGISLATION AMENDMENT BILL 1992

1 refer to the Minister’s comments on my concerns.

(1)  Section 10(2): 1T accept the impracticality of asking the data-matching agency
to assess all results within 90 days. However I am keen to see a serious level of
preliminary assessment occur within 90 days, through sampling. I will seek to develop
guidelines or arrangements to bring this about.

(2)  Section 10(3): Conferring authority on Deputy Commissioners means that a
relatively large number of officials will become involved in granting extensions.
Restricting the grant of permission to the head of agency (in this instance the
Commissioner) was meant to underline the seriousness of applying to keep output
data any longer than 12 months. An extension of this kind will make it difficult to
counter similar demands for devolution from the departmental Secretaries. Changes
of this kind weaken the discipline sought to be imposed by the Act.

I note the Committee's query as to whether a provision of this kind falls within its
jurisdiction. May I simply offer the observation that in guarding against intrusions
into privacy as they relate to the handling of personal information one is inevitably
involved in the enumeration of detailed procedural safeguards. All of the detailed
provisions of the Data-Matching Act fall into this category (similarly, Part HIA of the
Privacy Act dealing with credit reporting). Thus a provision as apparently-
administrative as one designating who is entitled to allow data to remain active for
longer than the usual period becomes significant in ensuring an adequate level of
protection of the right to privacy.

Hurman Rights and Equal Oppounty Commmnson  Level 24 Amerkan Express Budang 388 George Sureet Syaney NSW 2000 GPOBox 5218 Sydney NSW 2001
Teiephone 229 7600 Facumde 229 7611 Teiex AA178000 DX 849 Syaney

- 243 -



(3) Section 11: The Committee appears to accept the Minister’s view that I can
deal with the notice-of-correction issue via the guidelines. I have taken the view to
date that it is not open to me via the guidelines to deal with matters which have been
comprehensively addressed by the text of the Act. For that reason I would not see it
as open to me to provide by a guideline for a further notice when the issue of what
notices are necessary would appear to have been comprehensively addressed by the
Act. Consequently, to enable me to meet the Minister’s indication that he is happy
for me to address this matter, I would request the Committee to recommend an extra
provision in s.11 empowering me to make guidelines concerning the giving, where
appropriate, of notices of correction of address.

I would be happy to elaborate on these points if desired.
Yours sincerely

KEVIN O'CONNOR

Privacy Commissioner

4 June 1992
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A7 Jun 192

TREASURER

' PARLIAMENT HOUSE
CANRIRRA 2800

Senator B'C Cooney

Chairman:

Standing Committee for the Scrutiny of Bills RECEIVED
Australian Scnate

Parliament House 17 JUN 1892
CANBERRA ACT 2600 ':'nmo ':mm.“agulﬁl

Dear Senajwr Cooney

On 4 June 1992, your Committee's Secretary drew attention to its comments on the
Taxation Laws Amendment Bill (No 3) 1992 in its Alert Digest No 8 of 1992,

The comments relate to clause 7 of the Bill. That clauss provides that the
amendments to the research and development tax ¢ ion are to be pective 0
the date of effect of that concession, 1 July 1985, The comments seek ray advice as
to whether the setrospectivity is likely to affect taxpayers adversely.

The proposed retrospectivity has no substantial adverse effect on taxpayers.

As the Committee accepts, the proposed amendments are intended merely to confirm
the existing state of the law. The Government believes this is what the amendments
do. They confimn that exploration and prospecting ase not automatically research and
development, entitled to & possible deduction of more than 100%. This is consistent
with the annovncement of the R&D concession, the explanatory memorandum that
accompanied its introduction, and the consistent administrative views of the
Avstralian Taxation Offics and the Industry Development and Research Board, the
two bodies that administer the concession.

No deductions previously sllowable as R&D will be denied by the amendments. Nor
are there any disputes known to the ATO or the IR&DB in which taxpayers claim a
deduction only on the basis that exploration and prospecting are &s such research and
development. So there are no claims on foot which would be precluded by the
retrospectivity of the amendment.

Some !axpayers may suffer a tactical detriment. There is a large claim on foot in
which the taxpayer claims certain exploration and prospecting activities to be R&D;
the Board regards the sctivities as no more than ordinary exploration and prospecting,
with no real R&D element. In that dispute, the taxpayer would have a tactical
mvmmgT if the amendment did not preclude argument that all exploration and

|
i
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prospecting is necessarily R&D. Others, who have made no claim that exploration
and prospecting are necessarily R&D, could still do so and would lose the opportunity
of pressing such a claim.

The amendment is retrospective because it confirms the original meaning of the
provisions. It does so consistently with the first anrouncement of the provisions, the
explanatory memorandum that accompanied them, and the consistent views of the
bodies charged with administering the provisions. Taxpayers will be treated after the
amendmeht only as they were told they would be treated before the concession was
enacted, ahd as they have been consistently treated since the provisions were enacted.
No transactions will be penalised by being treated in a way of which there was no
notice.

Yours sincerely

John W

~ 246 -



k3

: 3
¢

: AT JuN 1992

{

, TREASURER

PARLIAMENT HOUSE
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! RECEIVED
Senator B Cooney
Chairmman | 17 JuN 1992
Senate Standing Comumittee for the Scrutiny of Bills (Sona fandieg Ol
Parliament House

CANBERRA ACT 2600

Dear Senatoxf Cooney

In its Scrutiny of Bills Alert Digest No 8 of 1992 (3 June 1992) the Committee drew
attention to proposed new sections 170BA and 170BB being inserted in the Income
Tax Assessment Act by clause 22 of the Taxation Laws Amendment (Self
Assessment) Bill 1992. The Committee believes that the provisions may be
considered to be an inappropriate delegation of legislative power.

The provisions in question, together with proposed sections 170BC, 170BD, 170BE
and 170BF of the Income Tax Assessment Act and proposed sections 744, 74B and
74C of the Fringe Benefits Tax Assessment Act (the second group of sections is being
inserted by clause 36 of the Bill), give effect to the proposals in the Government's
information paper of August 1991, "Improvements to Self Assessment - Priority
Tasks", that public and private rulings by the Commissioner of Taxation would be
made binding in law on the Commissioner.

The Bill proposes that a public ruling or a private ruling is to be the Commissioner's
opinion of the way in which a tax law or tax laws would apply in relationtoa
particular arrangement or class of arrangements. In this context, a tax lawis a
provision of the law under which the extent of 2 person's liability for income tax or
fringe benefits tax is worked out. Binding rulings will not deal with procedural or
other provisions that are not used in the ascertainment of liability for income tax or
fringe benefits tax.

As requested, I confirm the Committee’s understanding, stated at page 45 of the
Digest, that the effect of the provisions in the circumstances mentioned there is that
an assessment would be made as if the law applied in the way ruled by the
Commissioner so as to produce the lower tax liability. In other words, taxpayers
would be given a guarantee by the Jaw that a ruling fixes the upper limit of their
liability on that issue if, at the time at which liability is established (generally by
assessment), the ruling is found to contain an error of law. The position proposed is

|
|
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similar to that which existed prior to 1986 under section 170 of the Income Tax
Assessment Act, which generally did not allow the Comumissioner to amend
assessments {o correct errors of law, except where the taxpayer objected against the
assessment. Taxpayers will be entitled under the proposed rulings provisions to
object ag; ¢ private rulings. A taxpayer dissatisfied with a public ruling would be
entitled to seek a private ruling on the matter and object against that. If the taxpayer
did not object against an adverse private ruling that contained an error of law, the
provisions in question would be of no effect. The assessment would ignore the
ruling.

Neither undér the pre-1986 section 170 (it was amended as one of the legislative
changes supporting the original move to self-assessment) nor under the proposed
rulings provisions could the Commissioner be said to be overriding the taxation
law. The most that could be said Is that, where the prindiple of giving taxpayers
certainty and early ﬁnality in their tax affairs and the prindple of collecting the
"right” amount of tax are in conflict, the proposed legislative system for rulings
favours the former principle - as did section 170 in its earlier form. Section 12D of
the Sales Tax Procedure Act is another example of a taxation law that adopts a
similar policy. It provides for the remission of sales tax where a taxpayer has paid
less than the "right” amount of tax in reliance on an incorrect ruling given by the
Commisslon?r.

The funcﬁon‘being exercised by the Commissioner in giving rulings under the
proposed arrangements would be - as it is in making assessments - an
administrative one, albeit that, in the circumstances in question, the statute would
provide for the taxpayer's liability on assessment to be worked out by a different
method from the one that would be used if the ruling had not been given. Ido not
consider that process to involve a delegation of legislative power. The discretionary
powers that could be exercised by the Commissioner in giving rulings would be no
different from those that are available to the Commissioner now in making
assessments. The Commissioner would be required to apply the same principles in
interpreting the law for the purposes of giving a ruling as he would for the purposes
of making an assessment.

|
The advice of the Attorney-General's Department is that the proposed provisions
would not bé invalid on the ground that they involved an abdication of legislative

power.

‘Yours sincergly

John D
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Minister for Transport 16 JUN 1962
. . Sensis Gisnding C'is
and Communications tor ths Sciviey of S
Parliameni House
Canberra ACT 2600
16 JUN 1992 Tel. {06) 2700

Fax. (06) 273 4106
Senator B Cooney
Chairman
Senate Standing Committee for
the Scrutiny of Bills
Parliament House
CANBERRA ACT 2600

Dear Senator Cooney

I refer to the comments on the Telecommunications (Public
Mobile Licence Charge) Bill 1992 contained in the Scrutiny
of Bills Alert Digest No. 8 of 1992.

The Committee has raised the concern that under paragraph
5(b) of the Bill, the amount of the charge payable in
respect of the grant of a public mobile licence could, in
certain circumstances, be determined in accordance with
regulations. The Committee is concerned that given the
importance of the charge, it perhaps should not be left to
regulations.

It may assist the Committee in considering this issue, if I
set out some further background in relation to the new
Bill. The Government announced in November last year,
after considering a report by AUSTEL, that a third public
mobile licence should be granted. The Government also
announced that the selection of the third mobile licensee
will be based on criteria including the bid price, industry
experience and financial strength, industry development
commitments and Australian equity participation.

It was realised, however, that the Telecommunications Act
does not currently envisage the awarding of a licence as a
result of a process which takes account of the price bid
for the licence. Accordingly, instructions were prepared
for the preparation of amendments to the Telecommunications
Act to enable an allocation process to be determined for
the grant of a public mobile licence and a fee to be
obtained as a result of that process. During the drafting
process, the Qffice of Parliamentary Counsel expressed the
view that it was desirable, for the purposes of certainty,
to draft a separate Bill imposing the fee as a tax.

Clause 5(a) of the Bill recognises that the amount of the

charge for the grant of the third public mobile licence
will be, under a tendering system, the amount bid by the
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grantee of the licence and accepted under the allocation
system.

Clause 5(b) deals with a situation where a tendering system
is not used. This provision is included in case some other
mechanism were to be adopted in the future for the grant of
further licences. The Government has announced that the
number of public mobile licences will be reviewed in 1995.
Where, after the review, a new system that was not tender
based was to be put in place for the allocation of future
licences (for example - an auction system), paragraph 5(b)
requires the amount of the charge to be calculated in
accordance with regulations.

The Committee is correct in noting that the legislation
does not set out any upper limit for the rate of the charge
under paragraph 5(b). However, any limits on the rate of
the charge would appear to be quite inappropriate in
legislation designed to encourage competitive bidding for
the grant of licences. Furthermore, any regulations which
attempted to impose a charge greater than applicants were
willing to bid for a licence would be counterproductive, as
applicants would not be willing to bid for licences in such
circumstances. Any such regqulations would also be
disallowable by the Parliament. Accordingly, in the
context of these provisions, I think that the use of a
regulation making power does not involve any issues of real
concern.

Yours sincerely

( ng)
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15 JUN 1332

‘ ' W
Minister for Veterans' Affairs 4

Ben Humphreys, MP
Member for Griffith

12 JUN 1992

Dear Sc 6%6’:@7 ]

On 28 May 1992, the § y to your Committee wrote to me drawing attention to
the comments of the Committee contained in the Scrutiny of Bills Alert Digest No. 7
in relation to the Veterans' Affairs Legislation Amendment Bill 1992,

The concerus of the Committee arise in respect of the retrospective date of
commencement of Part 7 of the Schedule to the Bill. This Part inserts new
subsection 74(3B) into the Veterans' Entitlements Act.

Whilst the amendment may appear to reduce or extinguish pension entitlement, it
does provide a favourable assessment for a person who receives a Commonwealth
lump sum compensation payment and disability pension for the same condition.

Rates of pension payable to members of the Defence Force or Peacekeeping Forces
and their dependants, may be reduced in specified circ es where the b
or dependant, is also in receipt of compensation payments.

Section 74 of the Veterans' Endtlements Act details the way in which such payments
are treated. Specifically, subsection 74(3) provides that if:

a lump sum compensation payment is made; and
the person is in receipt of disability pension, or is subsequently granted
disability pension for the same condition,
the person is deemed 10 have been in receipt of compensation for life, as determined
by the Commonwealth Actuary instructions, from:

the date of commencement of pension; or
the daie te iump sum is paid,
whichever is the earliest date.

Section 30 of the Commonwealth Employees’ Rehabilitation and Compensation Act
1988 (CERC Act) enables a current employee who is being paid compensation in
weckly payments (of less than $58.05) to commute these payments to a lump sum.
Section 137 of the CERC Act allows a similar commutation for a former employee.

2/...

Fall of Singapore Bombing of Darwin  Bate of the Java Sea Battle of Coral Sea
Battles of Milne Bay and Kokoda Battle of El Alamein

Parliament House, Canberra ACT 2600 Telephone (06) 277 7820 Facsimile (06) 273 4140
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Section 74 of the Veterans' Entitlements Act does not take into account these
redemptive provisions. A strict interpretation of subsection 74(3) could require
retrospective adjustment of disability pension from the date the pension was first
paid, even if the pension had previously been adjusted for regular compensation
payments received.

To address this matter, the Veterans' Entitlements Act was amended in Autumn 1991
to provide special assessment rules for lump sum compensation payments made under
section 137 of the CERC Act (ss74(3A) of the Veterans' Entitlements Act refers).
This amendment commenced from 25 June 1991 and ensured that persons electing to
[< their comp ion from regular payments to a lump sum were not
disadvantaged.

However, at the time of this amendment, the provisions of section 30 of the CERC
Act were overlooked.

Part 7 of the Schedule to the Veterans' Affairs Legislation Amendment Bill 1992
inserts new subsection 74(3B) into the Veterans' Entitlements Act and provides
special assessment rules for lump sum compensation payments made under section 30
of the CERC Act (similar to those for section 137 of the CERC Act).

This minor amendment will provide consistent assessment of Commonwealth lump
sum compensation payments under the Veterans' Entitlements Act and the
retrospective date will ensure that no person would be disadvantaged by the original
amendment referring only to one relevant section of the CERC Act.

1 trust the above explanation meets the Committee's concerns. Should you require
further information the contact officer in my Department is Carolyn Spiers, Legal
Services Group, telephone number 289 6088.

Yours sincerely

A

BEN HUMPHREYS

Senator B Cooney

Chairman

Standing Committee for the Scrutiny of Bills
Parliament House

CANBERRA 2600

cc' Stephen Argument
Committee Secretary
(SG 49, Parliament House)
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TERMS OF REFERENCE

Extract from Standing Order 24

At the cc of each Parli a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(ili) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

NINTH REPORT OF 1992

The Committee has the honour to present its Ninth Report of 1992 to the Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Broadcasting Services Bill 1992

Broadcasting Services (Transitional Provisions and
Consequential Amendments) Bill 1992

Primary Industries and Energy Legislation Amendment
Bilf (No. 2) 1992

Sales Tax Amendment (Transitional) Biill 1992
Taxation Laws Amendment Bill (No. 3) 1992
Taxation Laws Amendment (Self Assessment) Bill 1992

Territories Law Reform Bill 1992
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BROADCASTING SERVICES BILL 1992

This Bill was introduced into the Senate on 4 June 1992 by the Minister for

Transport and Communications.

The Bill proposes to introduce a large number of changes to the broadcasting

industry.

Since 1983, there have been at least 20 substantial amendments to the Broadcasting
Act 1942. These amendments have mostly been ad hoc in nature, in that they were
responses to emerging circumstances rather than anticipating and providing for
trends in the provision of broadcasting-type services. The result has been that the
Broadcasting Act has become complicated and difficult to follow.

The main features of the Bill are:

to provide a simple regulatory regime for broadcasting services that
applies irrespective of the technical means of delivery;

to create a new regulatory authority, the Australian Broadcasting
Authority (the ABA);

to provide for a broadcasting planning process which is open to the
public and in the course of which social, economic and technical
factors are all brought to bear;

to establish a streamlined licence allocation and renewal process;

to provide, in relation to commercial broadcasting services, an

ownership and control regime;
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to provide for price-based competitive allocation of 'satellite
subscription television broadcasting licences';

to provide for the ABA to determine the program standards that are
to apply to commercial and community broadcasting services;

to provide for the ABA to supervise the development of 'codes of
practices' by groups representing the providers of the different types
of categories of broadcasting services, to be observed in the conduct
of the broadcasting operations of those sections of the broadcasting
industry;

to provide for the ABA to hear complaints from members of the
public relating to the broadcasting services pravided by the Australian
Broadcasting Commission and Special Broadcasting Service if they
have failed to resolve satisfactorily a complaint.

The Committee dealt with the Bill in Alert Digest No. 9 of 1992, in which it made
various comments. Some of those comments were made on the basis of a

submission to the Committee from Blake Dawson Waldron Solicitors, dated 15

June 1992, The Minister for Transport and Communications responded to the

Committee's comments in a letter dated 23 June 1992, A copy of that letter is

attached to this report. Relevant parts of the response are also discussed below.

Definition of "associate’ - reversal of the onus of proof
Subclause 6(1)

In Alert Digest No. 9, the Committee noted that clause 6 of the Bill sets out
various definitions. In subclause 6(1), 'associate' is defined as follows:

‘associate’, in relation to a person in relation to control of
a licence or a newspaper, or control of a company in
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relation to a licence or a newspaper, means:

but:

(@

(®)

©

@

(e)

®

the person's spouse (including a de facto

spouse) or a parent, child, brother or sister

of the person; or

a partner of the person or, if a partner of

the person is a natural person, a spouse or a

child of a partner of the person; or

if the person or another person who is an

associate of the person under another

paragraph receives benefits or is capable of
benefiting under a trust - the trustee of the
trust; or

a person (whether 2 company or not) who:

i) acts, or is accustomed to act; or

(if) under a contract or an arrangement or
understanding (whether formal or
informal) is intended or expected to
act;

in accordance with the directions,
instructions or wishes of, or in concert with,
the first-mentioned person or of the first-
mentioned person and another person who
is an associate of the first-mentioned person
under another paragraph; or

if the person is a company - another

company if:

(i) the other company is a related body
corporate of the person for the
purposes of the Corporations Act 1990;
or

(i) the person, or the person and another
person who is an associate of the
person under another paragraph, are in
a position to exercise control of the
other company;

persons are not associates if the ABA is
satisfied that they do not, in any relevant
dealings relating to that company, licence or
newspaper, act together, and neither of them
is in a position to exert influence over the
business dealings of the other in relation to
that company, licence or newspaper; and
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(g)  persons are not associates only because of an
association between them in relation to their
participation in a venture that operates the
initial satellite licence,

The Committee referred to the Blake Dawson Waldron submission on the Bill,
which states (at page 4):

The effect of this section is to create a reverse onus of
proof, whereby a person falling within one of those
categories must prove that they are not an associate of
the other person. This is fundamentally repugnant,
particularly as the definition of associate is so wide. In
accordance with normal legal principles, the ABA should
be required to demonstrate that persons act in concert,
before finding that they are associates.

The Committee indicated that it agreed with this statement. The Committee
suggested that, prima facie, a person would be an 'associate’ for the purposes of the
legislation if they come within paragraphs (a) to (e) of the definition. The
Committee noted that paragraphs (f) and (g) then provide exceptions to the
general rule set out in paragraphs (a) to (€). Paragraph (f), in particular, would
appear to place the onus of proving that a person should not be treated as an
‘associate' for the purposes of the legislation on the person concerned. This may,
therefore, be regarded as a reversal of the onus of proof.

The Committee drew Senators' attention to the provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee's terms of reference.

The Minister has responded as follows:

This definition is based on a number of provisions,
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including various provisions of the Income Tax
Assessment Act (see, for example, subsection 26AAB(14)
of that Act). It is not, however, as wide as that definition
or as the definition in the current Broadcasting Act 1942.

The associate provisions of the Broadcasting Act, which
were passed in 1991 (see subsection 90HA(10) and
92EA(10), were introduced because of wide public
concern about the influence of the media and the possible
use of associates to avoid ownership limits.

The Minister goes on to say:

The definition in the Bill covers certain categories of
people who could, in ordinary circumstances, be expected
to act in concert. However, there maybe cases where that
expectation is not justified. Therefore, the so-called
"reversal of the onus” is in fact a relaxation of the
previous definition because it allows the ABA to declare,
if it is satisfied that 2 persons do not act in concert in a
relevant way, that those persons are not associates. Such
a declaration could be made of the ABA's own accord or
on an application by a person affected.

The Minister concludes by saying:

The Bill does not make it an offence for persons to be
associates. Whether or not persons are associates will only
be of consequence if it is established that they exercise
actual control in potential breach of the ownership and
control rules set out in the Bill.

The Committee thanks the Minister for this response.
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Non-reviewable decisions
Clause 21

In Alert Digest No. 9, the Committee noted that clause 21 of the Bill, if enacted,
would atlow the proposed Australian Broadcasting Authority (ABA) to provide, on
request, an advisory opinion as to which category of broadcasting services a
particular service falls into. This categorisation is relevant in determining whether
an individual licence is required for the service, which program standards and codes
of practice apply, which licence conditions apply and also in determining various

other significant obligations under the legislation. Subclause 21(5) provides:

If the ABA has given an opinion under this section
to the provider of a broadcasting service, neither the
ABA nor any other Government agency may, while the
circumstances relating to the broadcasting service remain
substantially the same as those advised to the ABA in
relation to the application for the opinion;

(a) take any action against the provider of the
service during the period of § years
commencing on the day on which the
opinion is given on the basis that the service
falls into a different category of broadcasting
services than that advised in the opinion; or

(b)  unless the ABA has made a determination or
clarification under section 19 after that
opinion was given that places the
broadcasting service in a different category -
take any action against the provider of the
service after the end of that period on the
basis that the service falls into a different
category of broadcasting services.

The Committee noted that, despite being (pursuant to subclause 21(5)) binding on
the ABA and any other Government agency for 5 years, an advisory opinion under
clause 21 would not be reviewable, on its merits, by the Administrative Appeals
Tribunal (AAT). In making this comment, the Committee noted that a decision
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under clause 21 is not a decision listed in clause 203 of the Bill as being subject to
review by the AAT.

(The Committee noted that this point was also made in the Blake Dawson Waldron
submission, at page 2.)

In making this comment, the Committee accepted that there may be good reasons
for these decisions not being open to such review. The Committee accepted that
these reasons may relate to the character of the decision-maker (ie the ABA) as
much as the character of the decision., The Committee indicated that it would,
nevertheless, appreciate the Minister's views.

The Committee drew Senators' attention to the provision, as it may be considered
to make rights, liberties or obligations unduly dependent upon non-reviewable
decisions, in breach of principle 1(a)(iif) of the Committee's terms of reference.

The Minister has responded as follows:

Opinions by the ABA have no other status than being
legal opinions of the regulator. They are only binding on
the Commonwealth and the ABA. The person seeking the
opinion is free to obtain his or her own legal opinion or
act contrary to the conclusion in the opinion given by the
ABA. Whether or not an opinion is correct is a matter for
the courts.

The Committee thanks the Minister for this response.
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Non-reviewable decision
Clause 70

In Alert Digest No. 9, the Committee noted that clause 70 of the Bill, if enacted,
would allow the proposed ABA to issue to a person a ‘notice!, directing them to

take whatever action is necessary to cease their breaching of the o hip and

control provisions of the Bill, if it is satisfied that the person is in breach of those
provisions. It provides:

(1) If the ABA is satisfied that a person is in
breach of a provision of Division 2, 3, 4 or 5, the ABA
may, by notice in writing given to:

(a)  the person; or

(b) if the person is not the licensee and the

breach is one that can be remedied by the
licensee - the licensee;
direct the person or the licensee to take action so that the
person is no longer in breach of that provision.

(2) The ABA is not to give a notice to a person
under subsection (1) in relation to a breach if an approval
under section 67 has been given in respect of the breach
and the period specified under that section, or an
extension of that period, has not expired.

(3) The notice is to specify a period during which
the person must take action to ensure that the person is
no longer in that position.

(4) The period must be one month, 6 months, one
year or 2 years.

{5) If the ABA is satisfied the breach was
deliberate and flagrant, the period specified in the notice
must be one month,

(6) If the ABA gives a notice under subsection (1)
in respect of a breach that the ABA had approved under
section 67, the ABA must specify a period of one month
in the notice under subsection (1).
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(7) I the ABA is satisfied that the person breached
the relevant provision as a result of the actions of other
persons none of whom is an associate of the person, a
period of one year or 2 years must be specified, but such
a period must not be specified in other circumstances.

(8) The Parliament recognises that, if a period of
one month is specified in a notice, the person to whom
the notice is given or another person may be required to
dispose of shares in a way, or otherwise make
arrangements, that could cause the person a considerable
financial disadvantage. Such a result is seen as necessary
in order to discourage deliberate and flagrant breaches of
this Part.

The Committee noted that, pursuant to clause 72 of the Bill, failure to comply with
such a notice is an offence, carrying a penalty of up to $2 million per day (clause
76 of the Bill and section 4K of the Crimes Act 1914 refer).

The Committee noted that, despite the significant penalties attaching to a failure
to comply with a notice issued under clause 70, the issuing of the notice (and the
ABA's decision that the person is in breach of the ownership and control
provisions) would not be open to review, on the merits, by the AAT. The
Committee suggested that, in the circumstances, such an avenue for review might
be considered to be appropriate. the Committee stated that, if it is not considered
to be appropriate (eg because of the character of either the decision or the
decision-maker), it would appreciate the Minister's views as to why.

(The Committee noted that this point was also made in the Blake Dawson Waldron

submission, at pages 3 to 4.)
The Committee drew Senators' attention to the provision, as it may be considered

to make rights, liberties or obligations unduly dependent on non-reviewable
decisions, in breach of principle 1(a)(iii) of the Committee's terms of reference.
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The Minister has responded as follows:

The notice provisions form a crucial part of the stepped
enfort regime established by the Bill and ocutlined
in clause 5. The regulatory regime in the Bill removes
many of the costly and inefficient day-to-day interventions
in the industry, It must therefore provide a sufficiently
strong public interest safety net that provides adequate
investigative and intervention powers to the ABA and real
redressive measures to fix breaches quickly. It is intended
that notice provisions be used, along with the cancellation
provisions, as a last resort.

The Minister goes on to say:

It was therefore a deliberate decision not to allow an
appeal to the AAT from decisions under these provisions.
In effect, making these decisions reviewable would require
the AAT to review decisions whether or not to prosecute
a person for an offence.

The Minister concludes by saying:

If, for example, the ABA was of the opinion that a person
was in breach of the ownership and control provisions, it
would have a choice as to the action it could take. It
could ask the DPP to prosecute the person immediately
under clause 66, or it could take action under clause 70
to issue a notice to stop the breach. To allow the AAT to
review the choice between the two courses of action
would be to go beyond the notion that the AAT's function
is to act as a "review" Tribunal; rather, it would be
tantamount to making the AAT a primary decision
maker.

The Committee thanks the Minister for this response.
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Non-reviewable decision
Subclause 93(4)

In Alert Digest No. 9, the Committee noted that Division 1 of Part 7 of the Bill
deals with the allocation of subscription television broadcasting licences. Clause 93

provides:

Minister to determine allocation system

93.(1) The Minister is to determine in writing a

price-based allocation system for allocating:

(a) a licence to provide subscription television
broadcasting services with the use of 4
transponders on a subscription television
satellite; and

(b) at least 2 licences to provide subscription
television broadcasting services with the use
of one transponder on a subscription
television satellite.

(2) The licences referred to in paragraph (1)(b)
must be made available for allocation at the end of one
year after the allocation of the initial satellite licence.

(3) The system so determined may provide that
the ABA is to allocate the licences, and may require an
application fee.

(4) If the Minister decides, in accordance with
the system, that a licence referred to in subsection (1) is
to be allocated to a particular person, the Minister may
direct the ABA to allocate that licence to that person
and, subject to section 97, the ABA must aflocate that
licence to that person.

(5) If a satellite subscription television
broadcasting licence is allocated, the Minister must
publish in the Gazette the name of the successful
applicant and the amount that the applicant agreed to
pay to the Commonwealth for the allocation of the
licence.
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The Committee noted that subcl 93(4), i d, would allow the Minister to
decide which of the applicants for a subscription television licence is to be granted
that licence, subject only to the ABA being satisfied that the applicant is a suitable
person. The Committee noted that, while such a decision would presumably have
far-reaching financial implications for an unsuccessful applicant, there appears to
be no scope in the Bill for an unsuccessful applicant to challenge the Minister's
decision. The Committee suggested that, in the circumstances, such a review
mechanism might be considered appropriate. The Committee stated that if it was
not considered to be appropriate (eg because of the character of either the decision
or the decision-maker), it would appreciate the Minister's views as to why.

(The Committee noted that this point was also addressed in the Blake Dawson
Waldron submission, at pages 2 to 3. However, the Committee also noted that the
submission suggested that Ministerial decisions in this area should be subject to
Parliamentary disallowance rather than independent review.)

The Committee drew Senators' attention to the provision, as it may be considered

11,

to make rights, liberties or obligations unduly dependent on non:

decisions, in breach of principle 1(a)(iii) of the Committee's terms of reference.

The Minister has responded as follows:

The successful applicant will be decided by the price-
based allocation system determined under clause 93(1).
The ABA's decision as to whether the successful applicant
is suitable is reviewable (see clause 203).

So far as the price based allocation systems are
concerned, there are 2 main reasons for them not being
subject to Parliamentary disallowance:

Financial disadvantage to applicants - applicants
would have to incur. considerable costs in submitting
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their bids for licences. They would be reluctant to
do this if there were a chance that disallowance
could result in a complete change of ground rules.
It could be argued that it would be irresponsible to
proceed with the allocation process before the
disallowance period expired.

. Delay - possible disallowance could mean a delay of
up to 6 months in the licence allocation process,
thereby delaying the introduction of new services.
For subscription television, it could mean that no
satellite licences would be allocated until well after
1 October 1992, the Proclaimed date for the lifting
of the moratorium on the provision of subscription
television broadcasting services.

The Committee thanks the Minister for this response.

Non-reviewable decisions
Clauses 135 and 139

In Alert Digest No. 9, the Committee noted that clause 135 of the Bill provides:

If the ABA is satisfied that:
(a)  a person is providing:
(i) a commercial television broadcasting

service; or

(ii) a commercial radio broadcasting
service; or

(iii} a subscription television broadcasting
service;

without a licence to provide that service; or
(b) a person is providing a community
broadcasting service without a licence to
provide that service;
the ABA may, by notice in writing given to the person,
direct the person to cease to provide that service.
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The Committee noted that, pursuant to clause 136 of the Bill, failure to comply
with a notice issued under clause 135 would be an offence, attracting a penalty of
up to $2 million per day.

The Committee noted that, despite the substantal penalties involved, the Bill does
not appear to provide for a review of the ABA's decision (either that a person js
in breach or that the person continues to be in breach of the legislation). The
Committee suggested that, in the circumstances, such an avenue of review might
be considered appropriate, The Committee stated that, if such review was not
considered to be appropriate (eg because of the character of either the decision or

the decision-maker), it would appreciate the Minister's views as to why.

(The Committee noted that this point was also addressed in the Blake Dawson

‘Waldron submission, at pages 3 to 4.)
The Committee noted that, similarly, clause 139 of the Bill provides:

Notices to stop breaches of conditions of licences, class
licenices or of codes of practice

139.(1) If the ABA is satisfied that:

(@) a commercial television broadcasting
licensee, a commercial radio broadcasting
licensee or a community broadcasting
licensee is breaching a condition of the
licence; or

(b) a person who is in a position to exercise
control of a commercial television
broadcasting licence or a commercial radio
broadcasting ki is ing the li to
breach a condition of the licence; or

(¢©) a subscription television broadcasting
licensee is breaching a condition of a
subscription television broadcasting licence;
or
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(d) a person is providing subscription radio
services, subscription narrowcasting services
or open narrowcasting services otherwise
than in accordance with the relevant class
licence;

the ABA may, by notice in writing given to the person,
direct the person to take action to ensure that the service
is provided in a way that conforms to the requirements of
the licence or class licence.

(2) If the ABA is satisfied that a person who is
providing subscription radio broadcasting services,
subscription narrowcasting services or open narrowcasting
services is doing so in deliberate disregard of a code of
practice that applies to those services and that is included
in the Register of codes of practice, the ABA may, by
notice in writing given to the person, direct the person to
take action to ensure that those services are provided in
accordance with that code of practice.

(3) The notice is to specify a period, not
exceeding one month, during which the relevant action
must be taken.

The Committee noted that clause 140 provides that a failure to comply with a
notice issued under clause 139 is an offence, attracting a penalty of up to $2 million
and that, as with clause 135, the relevant ABA decisions would not be open to
review by the AAT. The Committee stated that, if such review was not considered
to be appropriate (eg because of the character of either the decision or the
decision-maker), it would appreciate the Minister's views as to why.

(The Committee noted that this point was also addressed in the Blake Dawson
Waldron submission, at pages 3 to 4.)

The Committee drew Senators' attention to the provisions, as they may be
considered to make rights, liberties or obligations unduly dependent on non-
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reviewable decisions, in breach of principle 1(a)(iii) of the Committee's terms of

reference.

The Minister's response on this point is in the same terms as his response to the
Committee's comment on clause 70. He said:

The notice pravisions form a crucial part of the stepped
enforcement regime established by the Bill and outlined
in clause 5. The regulatory regime in the Bill removes
many of the costly and inefficient day-to-day interventions
in the industry. It must therefore provide a sufficiently
strong public interest safety net that provides adequate
investigative and intervention powers to the ABA and real
redressive measures to fix breaches quickly. It is intended
that notice provisions be used, along with the cancellation
provisions, as a last resort.

It was therefore a deliberate decision not to allow an
appeal to the AAT from decisions under these provisions.
In effect, making these decisions reviewable would require
the AAT to review decisions whether or not to prosecute
a person for an offence.

If, for example, the ABA was of the opinion that a person
was in breach of the ownership and control provisions, it
would have a choice as to the action it could take. It
could ask the DPP to prosecute the person immediately
under clause 66, or it could take action under clause 70
to issue a notice to stop the breach. To allow the AAT to
review the choice between the two courses of action
would be to go beyond the notion that the AAT's function
is to act as a “review” Tribunal; rather, it would be
tantamount to making the AAT a primary decision
maker.

The Committee thanks the Minister for this response.
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Publication of reports of private investigations
Clause 177

In Alert Digest No. 10, the Committee noted that Part 13 of the Bill deals with
information gathering by the proposed ABA. Division 2 of Part 13 deals with
investigations by the ABA. Clause 176 provides:

(1) The ABA may prepare a report on an
investigation, and must prepare a report on an
investigation conducted at the direction of the Minister
and give a copy of each report conducted at the direction
of the Minister to the Minister.

(2) If a report on an investigation relates to
conduct that could constitute an offence under this Act or
another law of the Commonwealth, the ABA may give a
copy of the report or of a part of the report to the
Director of Public Prosecutions.

The Committee noted that clause 177 provides:

(1)  Except in the case of a report prepared as a
result of an investigation directed by the Minister, the
ABA may cause a copy of a report on an investigation to
be published.

(2) The Minister may direct the ABA to publish
a report on an investigation directed by the Minister.

(3) The ABA is not required to publish, or to
disclose to a person to whose affairs it relates, a report or
part of a report if the publication or disclosure would:

(a) disclose matter of a confidential character; or

(b) be likely to prejudice the fair trial of a

person.
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The Committee referred to the Blake Dawson Waldron submission in relation to
this provision, which states (at page 4):

Such a procedure is likely to be just as (if not more)
damaging to a person's reputation and livelihood than the
commencement of criminal proceedings. The stigma
attached to publication of such a report will be impossible
to remove, given that the investigation which led to the
report took place away from the public gaze. In addition,
no worthwhile public interest would be served by this
procedure. If a private investigation reveals some
wrongdoing, the ABA should commence licence action or
prosecution proceedings, rather than relying on
publication of a report as a form of sanction or threat.
For these reasons clause 177 should be deleted.

The Committee indicated that it believed that there was merit in this proposition.
The Committee suggested that, if the proposition was correct, the publication of an
adverse report on a person could cause great damage to the person's reputation
and livelihood and yet, unlike criminal proceedings, the person would not appear
to have the capacity to challenge the contents of the report.

The Committee drew Senators' attention to the provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee's terms of reference.

The Minister has responded as follows:

This clause is part of a package of provisions designed to
ensure that processes under the Bill are kept as public as
possible.

While the public interest in the accountability of the ABA

prevails over private interests under this clause, there are
safeguards in this area. Clause 178 requires the ABA to
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consult a person if publication of a report or part of a
report would adversely affect the interests of the person.
Subclause 177(3) states that the ABA is not required to
publish a report or part of a report if the publication
would disclose matter of a confidential character or would
be likely to prejudice the fair trial of a person, These
clauses do not displace the powers of courts to protect
confidential material,

The Comumittee thanks the Minister for this response.

Ministerial control over i
Paragraph 7(1)(d) of Scheduic 2

In Alert Digest No. 9, the Committee noted that Schedule 2 of the Bill sets out
certain 'standard conditions' which are to apply to each type of broadcasting service

ficence. Item 7 of Schedule 2 provides, in part:

(1) Each commercial television broadcasting
licence is subject to the following conditions:

(d)  the licensee will, if the Minister, by notice in
writing, given to the licensee, so requires
broadcast, without charge, such items of
national interest as are specified in the
notice.

The Committee noted that, in relation to this provision, the Blake Dawson Waldron
submission states (at pages 4 to 5):

This paragraph [ie paragraph 7(1)(d)) is based on section
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104 of the [Broadcasting Act 1942). However, whereas
section 104 provides that the Minister may not require a
licensee to broadcast items of national interest for more
than 30 minutes in any 24 hour period, paragraph 7(1)(d)
contains no limitation whatsoever. Such a sweeping power
is contrary to basic notions of democracy - at its widest,
the power would enable a Government to turn
commercial broadcasting into a vehicle for its own
information. Although that might be unlikely in the
present political climate, it is necessary to limit this
power. We submit that the limitation already contained in
section 104 should be retained.

The Committee indicated that it believed that there was merit in what the Blake
Dawson Waldron submission suggested. The Committee noted that section 104 of

the Broadcasting Act currently provides:

The Minister may, by notice given by telegram or
otherwise in writing, require a licensee to broadcast,
without charge, such items of national interest as the
Minister specifies, but the Minister shall not require the
broadcasting of matter for a period in excess of 30
minutes in any period of 24 consecutive hours.

The Committee indicated that it would appreciate the Minister's advice as to why
the standard condition contained in paragraph 7(1)(d) of Schedule 2 did not

contain the same limitations as section 104 of the existing legislation.
The Minister has responded as follows:

This power can only relate to matters of national
importance. It would only be used in rare circumstances.
If those circumstances arose, longer than 30 minutes per
day may be necessary. The governments of most western
nations reserve a power to require broadcasts of matters
of national interest.
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The Committee thanks the Minister for this response.

Other matters raised by the Blake Dawson Waldron submission

In Alert Digest No. 9, the Committee noted that the Blake Dawson Waldron
submission also set out various other concerns in relation to the Biil which are of
more genera) application. The Committee set those concerns out briefly in the
Alert Digest and sought the Minister's views on the matters raised. The concerns,

together with the Minister's responses, are set out below.
B P!

(i) Accountability of the Australian Broadcasting Authority

The Blake Dawson Waldron submission (at page 1) expressed a general concern
about the effect of the wide-ranging powers to be conferred on the ABA, coupled
with (according to the submission) the devolution of the 'ultimate Ministerial
responsibility for many decisions'. The submission suggested that there were three
basic sets of amendments which should be made to the Bill to ensure that the ABA
was properly accountable for its actions. They were:

a)  the provision for a ‘'mandatory inquiry procedure' in
relation to certain ‘critical decisions' (pages 1to 2 of
the submission);

b) an increase in the number of decisions subject to
AAT review (page 2 of the submission); and

c) an increase in the scope for Parliamentary scrutiny
of decisions by the ABA (pages 2 to 3 of the
submission).
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The Committee indicated that, while some of the decisions referred to had already
been dealt with in its earlier comments, it, nevertheless, believed that there was
merit in these general comments. The Committee indicated that it would, therefore,
appreciate the Minister's views on the points made in the Blake Dawson Waldron
submission under those headings.

On the question of a ‘mandatory inquiry procedure’, the Minister responded as
follows:

In this regard, it should be noted that the step away from
mandatory public inquiries on all matters is a deliberate
decision of the Government. Such inquiries are very
lengthy and very costly and tend to advantage only well
organised and resourced groups who have access to
specialist advisers. Those inquiries have been wasteful of
the resources of the regulator and made it difficult for it to
focus its efforts when issues of real concern arose. This
tends to lead to a very legalistic process.

In particular:

in relation to the {Blake Dawson Waldron] reference
to clause 141, it is not considered appropriate to
require a public inquiry on suspension or
cancellation of a licence because such action would
only be taken in relation to breaches that have
already been proven in the Federal Court. The ABT
currently has the power to suspend or revoke a
licence;

in relation to the other clauses mentioned by BDW
in this context, the Bill already contains significant
public consultation requirements but, to ensure
flexibility, allows the ABA a discretion as to the
precise method of that consultation. A full list of
public access and accountability provisions in the Bill
is attached;
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in relation to program standards, the ABA must, by
virtue of clause 124, seek public comment before
determining, varying or revoking a standard;

imposition of licence conditions is a necessary power
to allow the regulator to act quickly to stop a breach,
eg to constrain a broadcaster from continuing to
breach a code;

frequency allotment and licence area plans will only
be formulated as a result of the findings arising out
of the public prioritisation process. Clause 17 also
requires all these processes to involve wide public
consultation.

On the question of AAT appeals, the Minister says:

Program standards are disallowable. There is no need to
add an appeal to the AAT.

In relation to opinions, see the earlier comments.

Finally, on the question of Pariiamentary scrutiny, the Minister says:

So far as clauses 25 and 26 are concerned, the ABA is
required by clause 27 to make provision for wide public
consultation in exercising those powers. Therefore it is not
considered necessary to make these powers subject to
disallowance. Similar processes are currently undertaken
administratively and are not disallowable. The new process
will be far more accessible to interested parties and subject
to wide public scrutiny. In any event, these clauses relate
to planning of the radiofrequency spectrum, which requires
considerable technical skills not generally available. This
factor has traditionally been regarded as limiting the
effectiveness of parliamentary scrutiny.

So far as price-based allocation systems are concerned, see
the earlier comments in relation to clause 93.
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The Committee thanks the Minister for these responses.

(ii) Basic rights and notions of fairness

At page 2, the Blake Dawson Waldron submission states:

The Bill does not expressly provide that the ABA is subject
to the requirements of procedural fairness (or natural
justice, as it is otherwise known). An established
presumption of statutory interpretation is that the exercise
of administrative powers is subject to the requirements of
procedural fairness, However, it is arguable that in the
absence of an express provision confirming those
requirements, this presumption has been displaced or
weakened by other provisions of the Bill.

The submission goes on to provide the following example:

For example, clause 167 provides that when making a
decision on any matter, the ABA is not limited to a
consideration of material made available through an
investigation or hearing, but may take into account the
knowledge and experience of its members. On one view,.
this provision would entitle the ABA to make a decision
which adversely affects the rights of a person, without
putting to the person some information which one of its
members had obtained privately or at least otherwise than
through the usual investigative or inquiry procedures
established by the Bill. Such a result would be
fundamentally unfair. A provision which expressly stated
that the ABA was subject to the requirements of
procedural fairness would remove any doubt. It also does
no more than section 80A of the current Broadeasting Act,
which provides that the Australian Broadcasting Tribunal
is subject to the rules of natural justice. Given the far
larger range of powers vested in the ABA, it is important
that this provision is retained in the Bill.
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The Committee indicated that it believed that there was merit in this suggestion
and, accordingly, sought the Minister's views.

The Minister has responded as follows:

There is no need to expressly apply the rules of natural
justice. Those rules will apply in the absence of an express
provision to the contrary. Clause 167 is not such a
provision. It allows members to do certain things but it
does not allow them to do so without informing the person
affected. Clause 167 is designed to minimise legalistic and
unnecessarily costly processes in the procedures of the
ABA.

The Committee thanks the Minister for this response.

Under this heading, the submission goes on to say:

Recent judicial decisions in relation to privilege under the
Corporations Law indicate that the questions whether and
in what circumstances common law privileges are cut down
by legislation is unclear. To avoid expensive and
unnecessary litigation, it is important that legislation which
contains powers to compulsorily obtain documents and
receive evidence expressly states the legislative intention
regarding privilege. The only relevant provision in the Bill
is sub-clause 201(3), which preserves the privilege against
self-incrimination, However, the Bill is silent regarding
other privileges, such as legal professional privilege, which
have long been regarded as basic rights. It is a short and
sensible step to amend sub-clause 201(3) so that it applies
generally to all privileges. In the absence of this
amendment, the express reference to the privilege against
self-incrimination might ground an inference that the Bill
abrogates other privileges. Such a result would be totally
unfair.



Again, the Committee indicated that it believed that there was merit in what the
submission stated and, therefore, sought the Minister's views.

The Minister has responded as follows:

Clause 201(3) was included in the Bill as a result of a
previous comment by BDW and by some public interest
groups. It was never intended to override legal professional
privilege and would not be interpreted by a court as doing
so. A court would only regard legal professional privilege
as being displaced by an express provision, and even then
would only do so reluctantly. It is not clear what other
common law privileges (if any) BDW are referring to.

The Committee thanks the Minister for this response.

(iii) Breach notices

The Blake Dawson Waldron submission states (at pages 3 to 4):

The Bill contains several provisions under which the ABA
may issue a person with a nofice that the person is in
breach of the Act. The notice will require the alleged
breach to be rectified within a specified period (clauses 67,
69, 70, 72, 135, 136, 139 and 140). Failure to comply with
the notice constitutes an offence. When prosecuting a
person for an offence of failure to comply with such a
notice, the ABA will not be required to prove that the
original breach of the Act (upon which the notice was
based) had been committed, nor would it be a defence to
such a prosecution to establish that this breach had not
oceurred.
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The Committee noted that it had already dealt with some of the provisions referred

ta in its carlier comments.

The submission goes on to say:

This procedure is fundamentally unfair. It permits the ABA
to administratively determine whether or not a person has
breached the Act, without ever being required to prove in
a Court of law that the breach had occurred. Although
judicial review of the ABA's decision to issue the breach
notice could be sought, the grounds of judicial review are
very limited. Judicial review can be obtained only to
correct errors of law, not errors of fact, contained in a.
decision. Furthermore, in instituting proceedings, an
applicant would be required to prove its case, thereby
reversing the onus that a prosecuting authority is required
to establish that an offence has occurred. Due to the limits
of judicial review, it is quite possible for the ABA to
wrongly issue a breach notice and for a person to have no
redress - even though the ultimate consequence of this
pracess is liability be fined up to $2 million per day.

These notice of breach provisions are unnecessary. In any
given situation, a person should be prosecuted for a
primary breach of a provision of the Act, rather than a
failure to comply with an ABA notice. In our submission
they should be deleted from the Bill.

The Committee indicated that it would appreciate the Minister's views on this
suggestion and the statements made in the course of making it.

After referring to his earlier comments on clauses 70, 135 and 139 in relation to the
issuing of notices by the ABA, the Minister has responded as follows:

It is generally accepted that serious breaches of
broadcasting law should be able to be rectified. These
provisions are intended to provide an effective alternative
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to prosecution in appropriate cases. For example, where it
is necessary to rectify a breach more quickly than a
prosecution process would allow,

The Administrative Decisions (Judicial Review) Act will
provide an effective mechanism for review of decisions
under these provisions. While it may be correct to say that
judicial review does not allow a review of some errors of
fact, it does allow review of errors of fact relating to
jurisdiction. In other words, as the ABA is required to be
satisfied of certain matters before it can issue a notice,
judicial review could focus on whether or not there were
grounds for the ABA to be so satisfied (see ADJR Act
sections 5(1)(h) and 5(3)).

It will be possible to seek a review of action under a notice
provision because of:

a breach of natural justice;
. failure to observe proper procedures;
an error of law;
a lack of evidence to justify the decision;
regard to irrelevant considerations;
a failure to take into account relevant considerations;
bad faith;
an unreasonable exercise of power; and

various other matters.

The Committee thanks the Minister for this response.
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(iv) Penalties

The Blake Dawson Waldron submission makes a general observation about the
level of the manetary penalties provided for by the Bill. The Committee had
already noted in Alert Digest No. 9 that various offence provisions carry a penalty
of up to $2 million per day. The submission states (at page 5)

These astronomical penalties are completely out of kilter
with other Commonwealth legislation and any need for a
reasonable deterrent. By comparison even the proposed
revision of penalties under the Trade Practices Act will
establish penalties at a maximum of only $10 million.
Penalties under the Trade Practices Act are currently set
at a maximum of $250,000. The public interests relating to
enforcement of the Trade Practices Act are at least as
important as those relating to the Broadcasting Services
Bill. There are no reasons for imposing such draconian
penalties on broadcasters, the only effect of which would
be to drive them into liquidation, when no comparable
penalties appear in any other Commonwealth legislation.

The submission goes on to say:

By comparison, we understand that in the United States
the Federal Communications Commission is empowered to
impose maximum penalties on an American television
network of $US250,000. These penalties must be seen
within the context that each American television network
is in itself far larger than the entire Australian television
industry. In our submission the penalties under the Bill
should be reduced to $100,000 per day, which would
continue to far exceed the penalties set by any other
legislation, with a maximum cap tied to the same penalties

as the Trade Practices Act (ie. $250,000 at present).

In the light of these comments, the Committee sought the Minister's views on the

level of the penalties provided for by the Bill.



The Minister has responded as follows:

The penalties are maximum penalties only. Other Acts
provide for comparable penalty levels. For example,
section 349 of the Telecommunications Act 1991 provides
a maximum penalty of $10 million for a contravention of
a direction by AUSTEL. The level of penalties in the Bill
recognises the seriousness with which offences against
broadcasting law are regarded.

The Committee thanks the Minister for this response.

(iv) Prior approval of temporary breaches

Clause 67 of the Bill provides for applications for prior approval of temporary
breaches of the provisions of the Bill. In relation to this clause, the Blake Dawson
‘Waldron submission states (at pages 5 to 6):

There is a commercial need for these provisions and
FACTS supports them. Due to the extensive ownership
and contro] provisions of the Bill, a person may be placed
in breach of those provisions for some period, in
consequence of a commercial transaction.

The submission goes on to say:

However, the clause is deficient in not allowing for the
ABA to approve temporary breaches where an application
for approval is made after the relevant agreement or
transaction is entered into. There may be circumstances
where it is impossible to obtain pre-transaction approval,
due to the commercial speed with which a transaction
takes place (such as a share transaction). In addition, the
requirements of confidentiality often may prevent pre-




transaction disclosure to the ABA, unless the other party
to the transaction consents. In those circumstances the
clause should provide for some limited form of post-
transaction approval.

The Committee indicated this would niot appear to be a matter that falls within its
terms of reference. The Committee suggested that, indeed, it was possible that a
provision which did provide for 'post-transaction approval' might attract the
Committee's attention by virtue of its retrospective operation (though the
retrospectivity would presumably be beneficial to persons other than the
Commonwealth). The Committee sought the Minister's views,

The Minister has responded as follows:

Experience with the current Act has shown that provisions
for post-transaction approval are likely to be abused. In
relation to the matter of confidentiality, agreements
between parties should take account of current law.

The Committee thanks the Minister for this response.

Concluding comments

Clearly, this is a complex Bill which, in turn, has attracted some detailed and
complicated comments by the Committee. In miaking these comments, the
Committee has been assisted by the submission by Blake Dawson Waldron. That
assistance has been both welcome and appreciated. The Committee also
appreciates the Minister's detailed and helpful response and the effort which has
been made to provide the response within such a short time, The Committee trusts
that any subsequent debate in the Senate on the matters raised by the Committee
(and by Blake Dawson Waldron) will be assisted by the Minister's response.



BROADCASTING SERVICES (TRANSITIONAL PROVISIONS AND
CONSEQUENTIAL AMENDMENTS) BILL 1992

This Bill was introduced into the Senate on 4 June 1992 by the Minister for
Transport and Communications,

The Bill proposes to make certain transitional and consequential provisions,
pursuant to the proposed replacement of the regulatory scheme for broadcasting
services provided for by the Broadcasting Act 1942, with the new scheme proposed
by the Broadeasting Services Bill 1992.

The new scheme will cover a wide range of developing services which do not fall
within the traditional definition of broadcasting, but which, nevertheless, will have
substantial potential to influence public thought and attitudes. This ensures that
appropriate controls can be placed on all services of this nature to protect the

public interest.

General comment - submission from Blake Dawson Waldron Solicitors

The Committee dealt with this Bill in Alert Digest No. 9 of 1992. In that Alert
Digest, the Committee informed the Senate that, on 16 June 1992, it had received
a submission on the Bill from Blake Dawson Waldron Solicitors, on behalf of a
client. A copy of that submission is attached to this Report for the information of
Senators. The submission states (at page 1) that the client would be adversely
affected by the Bill, if enacted. The submission further states (at page 1) that 2
number of other cc ial radio li in Australia were likely to suffer the

same prejudice. A subsequent submission from Blake Dawson Waldron (which is
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also attached to this Report), dated 17 june 1992, confirmed the existence of at

least one other licensee in a similar position.

The submission of 16 June gives the following background on the problems caused
by the Bill:

Clause 12 of the Transitional Provisions Bill provides that
applications for the grant of commercial radio licences or
public radio licences may proceed under the Broadcasting
Act, notwithstanding the general repeal of that Act
effected by clause 27. However, no equivalent provision
exists in respect of supplementary FM licence applications.
In other words, those applications will cease to exist. The
unfairness of this provision is obvious, when it is applied to
[the client]. [The client] originally applied for a
supplementary licence in accordance with Government
policy in 1984. After several changes in that policy, its
application was finally referred to the Australian
Broadcasting Tribunal late last year. A hearing of its
application is scheduled to be held in Cairns on 21 and 22
July 1992. It is possible for the Tribunal to decide to grant
[the client] a suppl y licence b the date of
that hearing and the date of commencement of the
transitional provisions but that decision will have absolutely
no legal effect once the transitional provisions commence
operation. Consequently, the time, effort and expense in
prosecuting the supplementary licence application will have
been entirely wasted. In our submission no legislation
should operate to destroy rights in this way.

The submission goes on to say:

We should also indicate that in addition to our client's
supplementary licence application, the Tribunal is also
considering an application for an independent FM licence
for Cairns. Under the transitional provisions, that licence
application will proceed. Present Government policy would
allow [the client] to convert to FM (if it is not granted a
supplementary licence) upon the introduction of the



independent commercial FM licence. However, both the
transitional provisions and the Broadcasting Services Bill
are completely silent on the question of conversion of an
AM licensee to FM. In our submission the transitional
provisions should expressly preserve the current position,
under which our client would be entitled to convert to FM
upon the introduction of another FM licence.

It continues:

Clause 39 of the Broadeasting Services Bill provides in
essence that in a solus (or one-station) regional market,
the incumbent licensee may automatically obtain another
licence, if two or more licences are available for allocation.
‘We understand that these provisions were inserted as an
alternative to the p uppl li scheme.
Because the application for a commercial FM licence in
Cairns can proceed under the transitional provisions, our
client will cease to operate in a solus market at some time
in the near future. In that situation clause 39 would have
no application to it. Consequently, having been deprived of
its right to pursue a supplementary licence application
lodged with the Minister some 8 years ago, the
Broadcasting Services Bill offers it no alternative path.

Having given this background and made these comments, the submission goes on
to recommend (at pages 2 to 3) that:

the transitional provisions should be amended to
permit supplementary licence applications to remain
on foot;

the transitional provisions should be amended to
permit regional AM licensees to convert to FM in
accordance with current legislation;

alternatively, clause 39 of the Broadcasting Services

Bill should be amended to permit a licensee in [the
client's] circumstances to be able to apply for
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another licence under that clause. We appreciate
that this latter submission involves a substantive
amendment to the Bill. However, it is made to
address the problems described above, under which
our client and other regional radio licensees will be
deprived of their existing rights.

In Alert Digest No. 9, the Committee stated that, if the submission from Blake
Dawson Waldron is correct, it was concerned that the transitional provisions in the
Bill could operate to the detriment of a person who has an application for a licenice
on foot. The Committee suggested that this would appear to be contrary to the
usual effect of transitional provisions.

In making this c the Commi pted that the question turns largely

on the nature of the applicants' existing rights (if, indeed, they could be classified
as 'rights') and the extent to which the proposed new legislation would impinge on
those rights. The Committee sought the Minister's views on the matters raised by
the submission.

The Minister for Transport and Communications responded to this comment in his
fetter dated 23 June 1992, which has been discussed elsewhere in this report, in
relation to the Broadeasting Services Bill 1992. In relation to the Committee's

concerns on this Bill, the Minister states:

The Government intends to move an appropriate
amendment to the Bill to take account of the Committee's
concerns.

The Committee thanks the Minister for this response and note that he intends to
move an amendment to meet the concerns raised by the Committee.
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PRIMARY INDUSTRIES AND ENERGY LEGISLATION AMENDMENTBILL
(NO. 2) 1992

This Bill was introduced into the House of Representatives on 6 May 1992 by the
Minister Representing the Minister for Primary Industries and Energy.

The Bili is an omnibus Bill for legislation administered within the Primary Industries
and Energy portfolio. It proposes to make a number of amendments to existing
legislation. The Bill proposes to amend the following Acts:

Australian Meat and Live-stock Corporation Act 1987;
Australian Wool Corporation Act 1991;
Australian Wool Realisation Commission Act 1991;
. Primary Industries and Energy Rescarch and Development Act 1987;
Primary Industries Levies and Charges Collection Act 1991;
) Snowy Mountains Hydro-electric Power Act 1949.

The Committee dealt with the Bill in Alert Digest No. 7 of 1992, in which it made
various comments. The Minister for Primary Industries and Energy responded to
those comments in a letter dated 16 June 1992, A copy of that letter was attached
to the Committee’s Eighth Report of 1992 (17 June 1992) for the information of
Senators, since the Bill was about to be debated by the Senate. The Committee
notes that the Senate subsequently passed the Bill on 18 June. The Committee has
now had the opportunity to consider the Minister's response, a further copy of
which is attached to this report. Relevant parts of the response are also discussed

below.
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General comment

In Alert Digest No. 6, the Committee noted that Part 6 of the Bill proposes to
make certain amendments to the Primary Industries Levies and Chiarges Collection
Act 1991. The Committee noted that, in particular, clause 29 of the Bill proposes
to insert definitions of 'leviable amount' and ‘leviable weight' into section 4 of that
Act. The Committee was uncertain as to the need for these definitions in the Act
and, therefore, requested the Minister's advice as to the purpose of inserting the
definitions,

The Minister has responded as follows:

The amendments are to rectify minor anomalies
concerning the allowing of minimum quantity or minimum
monetary thresholds for small producers. Similar provisions
were contained in former collection Acts and inadvertently
omitted from the PILCC Act in 1991.

The Minister goes on to say:

The intention of the amendments is to allow small
producers a threshold before having to pay levy as well as
providing a necessary reduction in the cost of collection of
levies, The basis for setting the threshold is not linked to
the actual levy rates but is related to the estimated
collection costs per levy return. The provisions will permit
different thresholds to be prescribed, in consuitation with
the appropriate industry, for future levy years as economic
events change. The initial values prescribed are those
originaily contained in the repealed Acts.

In most levy or export charge schemes about 85% of
income is paid by only 15% of the levy payer population,
whereas 40% to 50% of that population would be liable to
pay less than the limits proposed. Once the threshold is
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exceeded then levy would become payable on the total
quantity or amount, as the case may be.

The Minister concludes by saying:

‘With full cost recovery for levy collection operating since
1988/89 there has been in increasing need to ensure
economical collection techniques are adopted by my
Department. These amendments will allow for a reduction
in the administrative burden for small producers by
delaying levy payments until the threshold is reached.

The Committee thanks the Minister for this response and for his assistance with the
Bill.
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SALES TAX AMENDMENT (TRANSITIONAL) BILY, 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Assisting the Treasurer.

In the 1990-91 Budget, the Government announced that there would be a review
of the Wholesale Sales Tax System, with a view to the simplification of that system.
On 2 April 1992, the Treasurer announced that the Government had accepted the
recommendations of the review which had subsequently taken place and that
legislation to implement these recommendations should be introduced in the
Parliament during the Autumn Sittings 1992. The new legislation comprises six Bills.

These Bills propose to replace the existing 27 Acts that deal exclusively with
Wholesale Sales Tax (WST). The WST legislation has been restructured so that it
will be easier to use. The new law has been drafted in plain English.

The primary features of the new legislation are as follows:

the existing exemption from WST for manufacturers with only a small
sales tax liability will be extended to include all taxpayers;

the existing administrative arrangements which allow unregistered
persons, who are entitled to WST exemption, to obtain tax free will be
enacted in the new law;

there will be special provisions to ensure that all costs incurred in
connection with the manufacture of goods, and any royalty incurred in
connection with goods, are included in the value for WST purposes;

the new law will contain a general anti-avoidance provision.
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This Bill will explain when and how the existing law will cease to apply, and when

the new law will commence to apply.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Treasurer responded to those comments in a letter dated
17 June 1992. A copy of that letter was attached to the Committee's Eighth Report
of 1992 (17 June 1992) for the information of Senators, since the Bill was about to
be debated by the Senate. The Committee. notes that the Senate subsequently
passed the Bill on 17 June. The Committee has now had the opportunity to
consider the Treasurer's response, a further copy of which is attached to this report.
Relevant parts of the response are also discussed below.

General comment

In Alert Digest No. 8, the Committee noted that the Schedule to the Bill contains
proposed consequential amendments to various Acts. A series of amendments to
the Crimes (Taxation Offences) Act 1980 are proposed. The Committee noted that
one of those proposed amendments is to replace the term ‘future sales tax' in
paragraph 3(2)(b) of that Act with the term 'future old sales tax'.

Paragraph 3(2)(b) currently provides that:

(b) areference to future sales tax payable by a company
or trustee, in relation to the purpose, or a purpose,
of a person in entering into, or the knowledge or
belief of a person concerning, an arrangement or
transaction, shall be read as a reference to some or
all of:

(i)  the sales tax (if any) that will become payable
by the company or trustee, after the
arrangement or transaction is entered into, in

- 295 -



relation to transactions entered into,

operations carried out and acts done by the

company or trustee before the arrangement or
transaction is entered into; and

(ii) the sales tax that may reasonably be expected
by that person to become payable by the
company or trustee after the arrangement or
transaction is entered into:

(A) in relation to likely transactions,
operations and acts of the company or
trustee; or

(B) by reason of the Commissioner altering
the sale value of goods in pursuance of
a power to do so conferred on him by
some one or other of the Sales Tax
Assessment Acts,

The Committee indicated that it would appear that (contrary to first impressions)
the effect of the proposed amendment is not to make what is currently 'young' sales
tax, ‘old' sales tax at some time in the future. Rather, the proposed amendment
refers to sales tax which would be imposed in the future under an Act which will
shortly terminate. The Committee suggested that this would appear to make

something which no longer exists apply to something which has not yet occurred,

The Treasurer has responded to those comments as follows:

The [Crimes (Taxation Offences) Act 1980] applies to
make certain actions in relation to the non-payment of tax
an offence. Under that Act, it is an offence if a person
enters into an arrangement or transaction to secure that a
company or trustee will be unable to pay sales tax liable to
become due and payable at some future date. This is
known as 'future sales tax',

The amendment proposed is designed to ensure that
subsection 3(2) will apply only to future sales tax that
becomes payable under the existing law. This will be called
'future old sales tax' to distinguish it from sales tax that will

- 296 -



be payable under the new law. To illustrate, a person may
become liable to pay sales tax under the existing law,
before the new law comes into operation, but the due date
for payment of that tax may be after the new law comes
into operation. This is necessary because the existing sales
tax law will still remain in force for any taxable acts,
transactions or operations that occur before the first taxing
day of the new law.

The Treasurer goes on to say:

The new sales tax legislation will only cc to impose
tax on any assessable dealings that occur on or after the
first taxing day, which.is the first day of the fourth month
after the law receives the Royal Assent.

The dments are y to ensure that the
provisions of the [Crimes (Taxation Offences)] Act will
apply to all sales tax transactions covered by the existing
law and the new law. They will apply regardless of whether
the 'future sales tax' referred to in that Act is payable
under the existing sales tax legislation or the revised sales
tax legislation.

The Committee thanks the Treasurer for this helpful response.
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TAXATION LAWS AMENDMENT BILL (NO. 3) 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Assisting the Treasurer.

The Bill proposes to amend the Income Tax Assessment Act 1936 and the
Occupational Superannuation Standards Act 1987, In particular, the Bill proposes
to make changes in the following areas:

the definition of primary production;
expenditure on research and development activities;
Pooled Development Funds
bad debts;
tax exempt infrastructure borrowing;
depreciation on property on leased land;
. traveller accommodation;
industrial building;
income-producing structural improvements; and
development allowance tax deduction.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Treasurer responded to those comments in a letter dated
17 June 1992. A copy of that letter was attached to the Committce’s Eighth Report
of 1992 (17 June 1992) for the information of Senators, since the Bill was about to
be debated by the Senate. The Committee notes that the Senate subsequently
passed the Bill on 17 June. The Committee has now had the opportunity to
consider the Treasurer's response, a further copy of which is attached 1o this report.
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Relevant parts of the response are also discussed below.

Retrospectivity
Clause 7

In Alert Digest No. 8, the Committee noted that Clause 7 of the Bill provides that
the amendments which are to be made by Division 3 of Part 2 of the Bill are to
apply to 'activities carried on after 1 July 1985 The Committee noted that, in
relation to this part of the Bill, the Explanatory Memorandum states:

2.1. This Bill will amend the Income Tax Assessment Act
1936 (ITAA) to confirm that prospecting, exploring or
drilling for minerals, petroleum or natural gas is not as
such research and development (R&D) for the purpose of
the special R&D deduction of up to 150% of expenditure.

2.2. This will make it clear that ordinary exploration,
prospecting or drilling expenditure does not qualify for
more than full deductions, but will not affect the treatment
of R&D activities relevant to the exploration, prospecting,
mining or quarrying industries.

2.11. The law will therefore be amended to confirm that
prospecting, exploring or drilling for minerals, petroleum
or natural gas is not as such R&D for the purpose of the
special R&D deduction, and never has been, {Clause 6]

The Committee suggested that, while it is clear that the proposed (retrospective)
amendments are intended to merely confirm the existing state of the legislation, it
was not clear whether the retrospectivity was likely to affect taxpayers adversely.
The Committee, therefore, sought the Treasurer's advice as to whether or not this

was the case.
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The Treasurer has responded as follows:

The proposed retrospectivity has no substantial adverse
effect on taxpayers.

As the Committee accepts, the proposed amendments are
intended merely to confirm the existing state of the law.
The Government believes this is what the amendment do.
They confirm that exploration and prospecting are not
automatically research and development, entitled to a
possible deduction of more than 100%. This is consistent
with the announcement of the [Research and
Development} concession, the explanatory memorandum
that accompanied its introduction, and the consistent
administrative views of the Australian Taxation Office and
the Industry Development and Research Board, the two
bodies that administer the concession.

No deductions previously allowable as R&D will be denied
by the amendments. Nor are there any disputes known to
the ATO or the TR&DB in which taxpayers claim a
deduction only on the basis that exploration and
prospecting are as such research and development. So
there are no claims on foot which would be precluded by
the retrospectivity of the amendment.

The Treasurer goes on to say:

Some taxpayers may suffer a tactical detriment. There is 2
large claim on foot in which the taxpayer claims certain
exploration and prospecting activities to be R&D; the
Board regards the activities as no more than ordinary
exploration and prospecting, with no real R&D element. In
that dispute, the taxpayer would have a tactical advantage
if the amendment did not preclude argument that all
exploration and prospecting is necessarily R&D. Others,
who have made no claim that exploration and prospecting
are necessarily R&D, could still do so and would lose the
opportunity of pressing such a claim.
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The Treasurer concludes by saying:

The amendment is retrospective because it confirms the
original meaning of the provisions. It does so consistently
with the first announcement of the provisions, the
explanatory memorandum that accompanied them, and the
consistent views of the bodies charged with administering
the provisions. Taxpayers will be treated after the
amendment only as they were told they would be treated
before the concession was enacted, and as they have been
consistently treated since the provisions were enacted. No
transactions will be penalised by being treated in a way of
which there was no notice.

The Committee thanks the Treasurer for this response. The Committee notes that
the Treasurer has advised that while the proposed retrospectivity 'has no substantial
adverse effect on taxpayers', some taxpayers 'may suffer a tactical detriment'. While
the Committee notes that the Treasurer goes on to explain what he means by this
latter statement, the Committee is, nevertheless, a little uncomfortable about the
distinction made by the statement.

The Committee thanks the Treasurer for his assistance with the Bill.
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TAXATION LAWS AMENDMENT (SELF ASSESSMENT) BILL 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister Assisting the Treasurer.

The Bill proposes to improve the system of self assessment taxation which Australia
has had since 1986. The changes are intended to make that system fairer and more
certain for taxpayers.

The Bill proposes changes to the law to:

introduce a new system of Public and Private Rulings, which are to
apply to income tax, Medicare levy, withholding taxes, franking deficit
tax and fringe benefits tax;

introduce a new system of reviewing Private and Public Rulings;
limit objection rights against an assessment, to prevent a review of
matter that is already the subject of a review of a Private Ruling;
extend the period within which a taxpayer can object against
assessments and related determinations, from 60 days to 4 years;
allow the Commissioner, in making assessments, to rely on statements
made by taxpayers made other than in tax returns;

introduce a new system of penalties for understatements of income tax
and franking tax deficit liability;

introduce a new interest system for underpayments and late payments
of income tax;

reduce late payment penalties, to take into account the new interest
system;
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provide deductibility to all taxpayers for interest payments made to the
Australian Taxation Office;

remove, in most cases, the requirement for taxpayers to lodge notices
of elections or other notifications with the Commissioner.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Treasurer responded to those comments in a letter dated
17 June 1992, A copy of that letter was attached to the Committee's Eighth Report
of 1992 (17 June 1992) for the information of Senators, since the Bill was about to
be debated by the Senate. The Committee notes that the Senate subsequently
passed the Bill on 17 June. The Committee has now had the opportunity to
consider the Treasurer's response, a further copy of which is attached to this report.
Relevant parts of the response are also discussed below.

Inappropriate delegation of legislative power
Clause 22 - proposed pew sections 170BA and 170BB of the Tamation
Administration Act 1953

In Alert Digest No. 8, the Committee noted that clause 22 of the Bill proposes to
insert a series of new sections into the Taxation Administration Act 1953 relating
to the Taxation Commissioner's 'public rulings' and private rulings'. The Committee
noted that, basically, a public ruling is a statement issued by the Commissioner in
which the Commissioner indicates the Australian Taxation Office's views in relation
to the interpretation or the administration of a particular aspect of the taxation
laws, Public rulings are issued for the guidance of taxpayers, tax practitioners and
officers of the Australian Taxation Office and are of general application.

A private ruling, on the other hand, only applies to the particular circumstances in
which it was given. Private rulings are generally sought by taxpayers who are

-303 -



uncertain about the tax effect of an arrangement that is proposed, commenced or

completed.

The Committee noted that, under the provisions of the Bill, it was proposed to
make both public rulings and private rulings binding on the Commissioner.

Proposed new section 170BA of the Taxation Administration Act 1953 provides:

Effect of public ruling on tax other than withholding tax
170BA.(1) In this section:
‘final tax!, in relation to a person, means ruling affected tax
payable in relation to the person after allowing:
(a) a credit within the meaning of Division 19 of

Part I1I; or
(b) an offset within the meaning of Division 1 of
Part IIIAA;
‘ruling affected tax' means:

(a) income tax; or
(b) franking deficit tax within the meaning Part
1IIAA; or
(c) Medicare levy;
but does not include withholding tax;
‘withholding tax' includes mining withholding tax.

) Expressions used in this section have the
same meanings as in Part IVAAA of the Taxation
Administration Act 1953,

(3) Subject to section 170BC, if:

a) there is a public ruling on the way in which an
income tax law applies to a person in relation
to an arrangement (‘ruled way’); and

(b) that law applies to a person in relation to that
arrangement in a different way; and

(c) the amount of final tax under an assessment in
relation to that person would (apart from this
section and section 170BC) exceed what it
would have been if that law applied in the
ruled way;
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the assessment and amount of final tax must be what they
would be if that Jaw applied in the ruled way.

Proposed new section 170BB provides:

Effect of private rulings on tax other than withholding tax
170BB.(1) In this section:
‘final tax' has the same meaning as in section 170BA.

(2) Expressions used in this section have the same
meanings as in Part IVAA of the Taxation Administration
Act 1953,

(3) Subject to sections 170BC, 170BG and 170BH,
if:

(a) there is a private ruling on the way in which
an income tax law applies to a person in
respect of a year of income in relation to an
arrangement (‘ruled way'’); and

(b) that law applies to that person in respect of
that year in relation to that arrangement in a
different way; and

(c) the amount of final tax under an assessment in
relation to that person would (apart from this
section and section 170BC) exceed what it
would have been if that law applied in the
ruled way;

the assessment and amount of final tax must be what they
would be if that law applied in the ruled way.

(4) Subsection (3) applies to an assessment
whether or not in respect of the year of income in
paragraphs 3(a) and (b).

The Committee suggested that these provisions may be considered to be an
inappropriate delegation of legislative power, as it would appear that, in each case,
a ruling by the Commissioner could operate to over-ride the taxation law. It
appeared to the Committee that if, on the basis of a ruling by the Commissioner,
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a lower liability to taxation is calculated than that applicable on the face of the
taxation law, the lower figure would apply. The Committee sought the Treasurer's
confirmation that this was the case.

The Committee drew Senators' attention to the provisions, as they may be
considered to be an inappropriate delegation of legislative power, in breach of
principle 1(a)(iv) of the Committee's terms of reference.

The Treasurer has responded as follows:

The provisions in question, together with proposed sections
170BC, 170BD, 170BE and 170BF of the Income Tax
Assessment Act and proposed sections 74A, 74B and 74C
of the Fringe Benefits Tax Assessment Act (the second
group of sections is being inserted by clause 36 of the Bill),
give effect to the proposals in the Government's
information paper of August 1991, "Improvements to Self
Assessment - Priority Tasks", that public and private rulings
by the Commissioner of Taxation would be made binding
in law on the Commissioner.

The Bill proposes that a public ruling or a private ruling is
to be the Commissioner's opinion of the way in which a tax
law or tax laws would apply in relation to a particular
arrang or class of arrang its. In this context, a tax
faw is a provision of the law under which the extent of a
person's liability for income tax or fringe benefits tax is
worked out. Binding rulings will not deal with procedural
or other provisions that are not used in the ascertainment
of liability for income tax or fringe benefits tax.

In response to the Committee's specific query, the Treasurer goes on to say:
P peciiic query, & 3

As requested, 1 confirm the Committee's understanding,
stated at page 45 of the Digest, that the effect of the
provisions in the circumstances mentioned there is that an
assessment would be made as if the law applied in the way
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ruled by the Commissioner so as to produce the lower tax
liability. In other words, taxpayers would be given a
guarantee by the law that a ruling fixes the upper limit of
their liability on that issue if, at the time at which liability
is established (generally by assessment), the ruling is found
to contain an error of law. The position proposed is similar
to that which existed prior to 1986 under section 170 of the
Income Tax Assessment Act, which generally did not allow
the Commissioner to amend assessments to correct errors
of law, except where the taxpayer objected against the
assessment. Taxpayers will be entitled under the proposed
rulings provisions to object against private rulings. A
taxpayer dissatisfied with a public ruling would be entitled
to seek a private ruling on the matter and object against
that. If the taxpayer did not object against an adverse
private ruling that contained an error of law, the provisions
in question would be of no effect. The assessment would
ignare the ruling..

Neither under the pre-1986 section 170 (it was amended as
one of the legislative changes supporting the original move
to self-assessment) nor under the proposed rulings
provisions could the Commissioner be said to be overriding
the taxation law. The most that could be said is that, where
the principle of giving taxpayers certainty and early finality
in their tax affairs and the principle of collecting the "right”
amount of tax are in conflict, the proposed legislative
system for rulings favours the former principle - as did
section 170 in its earlier form. Section 12D of the Sales
Tax Procedure Act is another example of a taxation law
that adopts a similar policy. It provides for the remission
of sales tax where a taxpayer has paid less than the "right"
amount of tax in reliance on an incorrect ruling given by
the Commissioner.

The Treasurer goes on to say:

The function being exercised by the Commissioner in
giving rulings under the proposed arrangements would be -
as it is in making assessments - an administrative one,
albeit that, in the circumstances in question, the statute
would provide for the taxpayer's liability on assessment to
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be worked out by a different method from the one that
would be used if the ruling had not been given. I do not
consider that process to involve a delegation of legislative
power. The discretionary powers that could be exercised by
the Commissioner in giving rulings would be no different
from those that are available to the Commissjoner now in
making assessments, The Commissioner would be required
to apply the same principles in interpreting the law for the
purposes of giving a ruling as he would for the purposes of
making an assessment.

The advice of the Attorney-General's Department is that

the proposed provisions would not be invalid on the
ground. that they involved an abdication of legislative

power.

The Committee thanks the Treasurer for this detailed and helpful response.
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TERRITORIES LAW REFORM BILL 1992

This Bill was introduced into the Senate on 27 May 1992 by the Minister
Representing the Minister for the Arts and Territories.

The Bill proposes to reform the legal regimes of the Indian Ocean Territories,
namely Christmas Island and the Cocos (Keeling) Islands, with effect. from 1 July
1992. This will implement in large measure the Government's response, tabled in
the House of Representatives on 10 September 1992, to the report of the House
of Representatives Standing Committee on Legal and Constitutional Affairs,
‘Islands in the Sun'.

The Bill will amend the Christmas Island Act 1958 and the Cocos (Keeling) Islands
Act 1955, s0 as to:

repeal current Indian Ocean Territories law (unless specified in the
new Schedules);

apply Western Australian laws in force from time to time (subject to
meodification by Ordinance, made under the Christmas Island Act or
the Cocos (Keeling) Islands Act); and

extend the operation of Commonwealth laws to the Territories (unless
expressed not to extend).

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Minister for the Arts and Territories responded to those
comments in a letter dated 18 June 1992. A copy of that letter is attached to this
report. Relevant parts of the response are also discussed below.
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Delegation of powers to 'a person’

Clauses 6 (proposed new subsection 8D{(6) and paragraph 8D(7)n) of the
Christmas Island Act 1958) and 16 (proposed new subscction 8D(6) and paragraph
8D(7)(n) of the Cocos (Kecling) Islands Act 1955)

In Alert Digest No. 8, the Committee noted that clause 6 of the Bill proposes to
repeal Part III of the Christmas Island Act 1958 and to insert a new Part III. In
that proposed new Part, proposed new section 8D deals with various powers and
functions which are to be vested under laws of Western Australia which, pursuant
to the provisions of the Bill, are to apply to Christmas Island. Subclause 8D(6)
provides:

The Minister may appoint, on such terms and conditions
as are determined by the Minister, such persons as the
Minister considers necessary to exercise a power under this
section,

Subclause 8D(7)(n) provides:

This subsection applies to the following persons and
authorities:

(n) a person appointed by the Minister under
subsection (6).

The Committee noted that, similarly, clause 16 of the Bill proposes to repeal
Division 1 of Part III of the Cocos (Keeling) Islands Act 1955 and to substitute a

new Division 1.

The Committee noted that, in that proposed new Division, proposed new section
8D deals with the various powers and functions which are to be vested under laws
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of Western Australia which, pursuant to the provisions of the Bill, are to apply to
the Cocos (Keeling) Islands. Subclause 8D(6) provides:

The Minister may appoint, on such terms and conditions
as are determined by the Minister, such persons as the
Minister considers necessary to exercise a power under this
section.

Subclause 8D(7)(n) provides:

This subsection applies to the following persons and
authorities:

(n) a person appointed by the Minister under
subsection (6).

As a preliminary comment, the Committee suggested that the reference to
‘subsection’ in proposed new subsection 8D(7) of the Christmas Island Act and
proposed new subsection 8D(7) of the Cocos (Keeling) Istands Act should, in fact,

be a reference to 'section’.

The Minister responded to that comment as folfows:

The purpose of subsection 8D(7) is to establish a class of
persons and authorities, which can then be referred to in
subsections 8D(3) to 8D(5), so as to simplify the drafting
of those provisions. It would not be desirable to provide
that section 8D as a whole applies, in any particular sense,
to the class of persons and authorities established by

ubsection 8D(7): subsection 8D(1), for example, is not
intended to have any application to those persons and
authorities, except inasmuch as they have powers vested in
or delegated to them under subsection 8D(3); subsection
8D(6) applies principally to the Minister, and secondarily
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to persons who need not come within the class established
by subsection 8D(7), for the reasons discussed above. So,
it is appropriate and intended for subsection 8D(7) only,
rather than the whole section, to be expressed to apply to
the listed persons and authorities.

The Committee thanks the Minister for this response.

Of greater concern to the Committee was the fact that, if enacted, the provisions
referred to would allow the Minister to delegate a range of powers to 'a person,
without there being any indication of the qualities or attributes of such a person.
The Committee noted that it has consistently maintained that, in such
circumstarices, there should be a limit on either the powers which can be delegated
or the persons (or classes of persons) to whom such powers can be delegated.

The Committee drew Senators’ attention to the provisions, as they may be
considered to make rights, liberties or obligations subject to insufficiently defined
administrative powers, in breach of principle 1(a)(ii) of the Committee's terms of
reference.

‘The Minister has responded as follows:

I am aware of the Committee's position that there should
be a limit on either the powers which can be delegated or
the persons (or classes of persons) to whom such powers
can be delegated. These provisions of the Bill are intended
to address this concern, as far as possible, by specifying
persons and classes of persons in paragraphs (a) to (m) of
new subsections 8D(7). These paragraphs encompass a
broad range of persons within the Commonwealth, State or
Territory public sectors.
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The Minister goes on to say:

May I assure the Committee that, when considering vesting
of powers under applied laws, under new subsections
8D(3), I will prefer to vest powers in a person coming
within paragraphs (a) to (m) of new subsections 8D(7).
Nonetheless, there may well be circumstances, in these
small, remote Territories, where it is necessary or most
appropriate to vest powers in a private person or body, to
be appointed under new subsections 8D(6). Exercise of
powers of certain appeal bodies, which should be seen to
be completely independent, would be an example of this.

May I also assure the Committee that a Minister
considering vesting powers in a private person would have
regard to (while not being bound by) any requirements
under the relevant law of Western Australia as to the
qualifications or affiliation of the person or persons who
may exercise that power in Western Australia.

In summary, I consider that the provisions as drafted are
necessary in the special circumstances of the Indian Ocean
Territories.

The Committee thanks the Minister for this response and for her assurances.

Barney Cooney
(Chairman)

-313-
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Minister for Transport
and Communications

Parliament House
Canberra ACT 2600
Australia

Tel. (06) 277 7200
Fax. (06} 273 4106

23 g4t

Senator B Coonay

Chairman

Senate Standing Committee for
the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

Thank you for your letter of 17 June 1992 inviting me to
respond to the Committee's comments on the following Bills:

. Broadcasting Services Bill 1992; and

. Broadcasting Services (Transitional Provisions and
Consequential Amendments) Bill 1992.

My detailed response to the Committee's comments are
attached.

I trust that my response meets the Committee's concerns. I
would be happy to make myself, the drafter of the
legislation and officers of my Department available to meet
with the Committee to further discuss the matter should the
Committee sc desire.

Yours sincerely

Bob Collins
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COMMENTS ON SCRUTINY OF BILLS ALERT DIGESY ON THE
BROADCASTING S8ERVICES BILL 1992

INTRODUCTION

There has beeén widespread consultation during the
preparation of this Bill, with an exposure draft tabled in
the House of Representatives last November and ongoing
discussions with the industry and interest groups over the
period leading up to Cabinet consideration of it. The
revised Bill carefully balances those interests and views
and also the public interest considerations involved in
broadcasting regulation.

Definition of "“associaten

The Comnittee says that this definition reverses the onus
of proof in that it requires a person to disprove that he
or she is an associate.

COMMENT: This definition is based on a number of
provisions, including various provisions of the
Income Tax Assessment Act (see, for example,
subsection 26AAB(14) of that Act). It is not,
however, as wide as that definition or as the
definition in the current Broadcasting Act 1942.

The associate provisions of the Broadcasting
Act, which were passed in 1991 (see subsection
90HA(10) and 92EA(10)}), were introduced because
of wide public concern about the influence of
the media and the possible use of associates to
avoid ownership limits.

The definition in the Bill covers certain
categories of people who could, in ordinary
circumstances, be expected to act in concert.
However, there may be cases where that
expectation is not justified. Therefore, the
so-called "reversal of the onus" is in fact a
relaxation of the previous definition because it
allows the ABA to declare, if it is satisfied
that 2 persons do not act in concert in a
relevant way, that those persons are not
associates, Such a declaration could be made of
the ABA's own accord or on an application by a
person affected..
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The Bill does not make it an offence for persons
to be associates. Whether or not persons are
associates will only be of consequence if it is
established that they exercise actual control in
potential breach of the ownership and control
rules set out in the Bill.

Clause 231 - Opinions

The Committee queries why opinions given by the ABA under
clause 21 are not reviewable by the AAT,

COMMENT:

opinions by the ABA have no other status than
being legal opinions of the regulator. They are
only binding on the Commonwealth and the ABA.
The person seeking the opinion is free to obtain
his or her own legal opinion or act contrary to
the conclusion in the opinion given by the ABA.
Whether or not an opinion is correct is a matter
for the courts.

Clauges 70, 135 and 139 -~ Issue_of notices by the ABA

The Committee was concerned that these provisions, which
allow the ABA to give notices to persons to stop breaches
of the Bill, are not reviewable by the AAT.

COMMENT:

The notice provisions form a crucial part of the
stepped enforcement regime established by the
Bill and outlined in clause 5. The regulatory
regime in the Bill removes many of the costly
and inefficient day-to-day interventions in the
industry. It must therefore provide a
sufficiently strong public interest safety net
that provides adequate investigative and
intervention powers to the ABA and real
redressive measures to fix breaches quickly. It
is intended that notice provisions be used,
along with the cancellation provisions, as a
last resort.

It was therefore a deliberate decision not to
allow an appeal to the AAT from decisions under
these provisions. In effect, making these
decisions reviewable would require the AAT to
review decisions whether or not to prosecute a
person for an offence.
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If, for example, the ABA was of the opinion that
a person was in breach of the ownership and
contrel provisions, it would have a choice as to
the action it could take. It could ask the DPP
to prosecute the person immediately under clause
66, or it could take action under clause 70 to
issue a notice to stop the breach. To allow the
AAT to review the choice between the two courses
of action would be to go beyond the notion that
the AAT's function is to act as a "review"
Tribunal; rather, it would be tantamount to
making the AAT a primary decision maker.

Clause 93(4) = Allocation of licences

The Committee pointed out that the Minister's decision
under this provision was not reviewable.

COMMENT:

The successful applicant will be decided by the
price~based allocation system determined under
clause 93(1). The ABA's decision as to whether
the successful applicant is suitable is
reviewable (see clause 203).

So far as the price based allocation systems are
concerned, there are 2 main reasons for them not
being subject to Parliamentary disallowance:

. Financial disadvantage to applicants -
applicants would have to incur considerable
costs in submitting their bids for
licences, They would be reluctant to do
this if there were a chance that
disallowance could result in a complete
change of ground rules. It could be argued
that it would be irresponsible to proceed
with the allocation process before the
disallowance period expired.

Delay - possible disallowance could mean a
delay of up to 6 months in the licence
allocation process, thereby delaying the
introduction of new services. For
subscription television, it could mean that
no satellite licences would be allocated
until well after 1 October 19592, the
Proclaimed date for the lifting of the
moratorium on the provision of subscription
television broadcasting services.
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The Committee thought there could be merit in omitting this

clause.

COMMENT :

This clause is part of a package of provisions
designed to ensure that processes under the Bill
are kept as public as possible.

While the public interest in the accountability
of the ABA prevails over private interests under
this clause, there are safeguards in this area.
Clause 178 requires the ABA to consult a person
if publication of a report or part of a report
would adversely affect the interests of the
person. Subclause 177(3) states that the ABA is
not required to publish a report or part of a
report if the publication would disclose matter
of a confidential character or would be likely
to prejudice the fair trial of a person. These
clauses do not displace the powers of courts to
protect confidential material.

Ministerial control over broadcasts ~ clause 7(1)(d) of

8chedule 2

This provisién is similar to section 104 of the current
Broadcasting Act. The committee wanted the Minister’s
advice as to why the 30 minute limitation was removed.

COMMENT ¢

This power can only relate to matters of
national importance. It would only be used in
rare circumstances. If those circumstances
arose, longer than 30 minutes per day may be
necessary. The governments of most western
nations reserve a power to require broadcasts of
matters of national interest.

Other Matters

(i) Accountability of the ABA
(a) Mandatory Inquiries

The Blake Dawson Waldron submission claims that the
Bill does not contain sufficient checks on ABA
decisions. They say that major ABA decisions should
be subject to mandatory public inquiry procedure (as
at present). In this regard they point to:

licence suspension or cancellation (clause 141);
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COMMENT:

setting of program standards (clauses 120 and
123);

imposition of conditions on licences (clauses 43
and 87): and

frequency allotment plans and licence area plans
(clauses 25 and 26).

In this regard, it should be noted that the step
away from mandatory public inquiries on all
matters is a deliberate decision of the
Government. Such inguiries are very lengthy and
very costly and tend to advantage only well
organised and resourced groups who have access
to specialist advisers. Those inquiries have
been wasteful of the resources of the regulator
and made it difficult for it to focus its
efforts when issues of real concern arose. This
tends to lead to a very legalistic process.

In particular:

in relation to the BDW reference to clause
141, it is not considerad appropriate to
require a public inquiry on suspension or
cancellation of a licence because such
action would only be taken in relation to
breaches that have already been proven in
the Federal Court. The ABT currently has
the power to suspend or revoke a licence;

o in relation to the other clauses mentioned
by BDW in this context, the Bill already
contains significant public consultation
requirements but, to ensure flexibility,
allows the ABA a discretion as to the
precise method of that consultation. &
full list of public access and
accountability provisions in the Bill is
attached;

. in relation to program standards, the ABA
must, by virtue of clause 124, seek public
comment before determining, varying or
revoking a standard;
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. imposition of licence conditions is a
necessary power to allow the regulator to
act quickly to stop a breach, eq to
constrain a broadcaster from continuing to
breach a code;

. frequency allotment and licence area plans
will only be formulated as a result of the
findings arising out of the public
prioritisation process. Clause 27 also
requires all these processes to involve
wide public consultation.

(b) AAT appeals

BDW claim that the making of program standards
(clauses 121 and 123) and the giving of ABA opinions
under clauses 21 and 74 should be appealable to the
AAT.

COMMENT: Program standards are disallowable. There is no
need to add an appeal to the AAT.

In relation to opinions, see the earlier
comments.

(c) Parliamentary scrutiny

BDW go on to suggest that a number of powers
conferred on the ABA be made disallowable. These
are:

frequency allotment plans and licence area plans
{clauses 25 and 26);

. price based allocation systems for allocating
commercial and pay TV; and

. licences (clauses 36 and 93).

COMMENT: So far as clauses 25 and 26 are concerned, the
ABA is required by clause 27 to make provision
for wide public consultation in exercising those
powers. Therefore it is not considered
necessary to make these powers subject to
disallowance. Similar processes are currently
undertaken administratively and are not
disallowable. The new process will be far more
accessible to interested parties and subject to
wide public scrutiny. In any event, these
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clauses relate to planning of the radiofrequency
spectrum, which requires considerable technical
skills not generally available. This factor has
traditionally been regarded as limiting the
effectiveness of parliamentary scrutiny.

So far as price~based allocation systems are
concerned, see the earlier comments in relation
to clause 93.

(ii) Basic rights and notions of fairness
Natural justice

BDW claim that the Bill has no express recognition of
the rules of natural justice and, in particular, that
clause 167 (which allows members of the ABA to take
into account their own knowledge and experience of
any matter) could override the rules of natural
justice.

COMMENT: There is no need to expressly apply the rules of
natural justice. Those rules will apply in the
absence of an express provision to the contrary.
Clause 167 is not such a provision. It allows
members to do certain things but it does not
allow them to do so without informing the person
affected. Clause 167 is designed to minimise
legalistic and unnecessarily costly processes in
the procedures of the ABA.

Common law privileges

BDW claim that clause 201(3), because (for the
avoidance of doubt) it specially recognises the
privilege against self incrimination, could
unwittingly override other privileges, in particular
legal professional privilege.

COMMENT: Clause 201(3) was included in the Bill as a
result of a previous comment by BDW and by some
public interest groups. It was never intended
to override legal professional privilege and
would not be interpreted by a court as doing so.
A court would only regard legal professional
privilege as being displaced by an express
provision, and even then would only do so
réluctantly. It is not clear what other common
law privileges (if any)} BDW are referring to.
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(11i) Breach notices

BDW claim that these provisions set up a procedure
that is fundamentally unfair. They claim that this
is so because the notice provisions permit the ABA to
determine administratively whether a person has
breached the Act without ever having to prove in a
court of law that a breach occurred. They say that
judicial review is not a sufficient safeguard here
because errors of fact cannot be corrected on
judicial review,

COMMENT: See the earlier comments on clauses 70, 135 and
139 regarding the issue of notices by the ABA.

It is generally accepted that serious breaches
of broadcasting law should be able to be
rectified. These provisions are intended to
provide an effective alternative to prosecution
in appropriate cases. For example, where it is
necessary to rectify a breach more quickly than
a prosecution process would ailow.

The Administrative Decisions (Judicial Review}
Act will provide an effective mechanism for
review of decisions under these provisions.
While it may be correct to say that judicial
review does not allow a review of some errors of
fact, it does allow review of errors of fact
relating to jurisdiction. 1In other words, as
the ABA is required to be satisfied of certain
matters before it can issue a notice, judicial
review could focus on whether or not there were
grounds for the ABA to be so satisfied (see ADJR
Act sections 5(1)(h) and 5(3)).

It will be possible to seek a review of action
under a notice provision because of:

. a breach of natural justice;

. failure to observe proper procedures:

. an error of law;

. a lack of evidence to justify the decision;
. regard to irrelevant considerations;

. a failure to take into account relevant
considerations;
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(iv)

. bad faith:

. an unreasonable exercise of power; and

« various other matters.
Penaltjes
BDW refer to the fact that the Bill sets out
penalties of up to $2 million per day. They say that

these are out of kilter with other Commonwealth
legislation and any need for a reasonable deterrent.

COMMENT': The penalties are maximum penalties only. Other

(v}

Acts provide for comparable penalty levels. For
example, section 349 of the Telecommunications
Act 1991 provides a maximum penalty of $10
million for a contravention of a direction by
AUSTEL. The level of penalties in the Bill
recognises the seriousness with which offences
against broadcasting law are regarded.

Prior approval of temporary breaches

BDW complain that clause 67 does not allow for
approval in relation to transactions already entered
into. They suggest that requirements of
confidentiality could prevent pre-transaction
disclosure to the ABA.

COMMENT: Experience with the current Act has shown that

provisions for post-transaction approval are
likely to be abused. In relation to the matter
of confidentiality, agreements between parties
should take account of current law.
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COMMENTS ON BCRUTINY OF BILLS ALERT DIGEST ON THE
BROADCASTING - SERVICES (TRANSITIONAL. PROVISIONS AND
CONSEQUENTIAL AMENDMENTS) BILL 1992

The Committee queried whether applications for the grant of
supplementary radio licences should be allowed to be
completed.

COMMENT: The Government intends to move an appropriate
amendment to the Bill to take account of the
Committee's concerns.
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H  AcHMeN

BROADCASTING SERVICES BILYL 1992
UBL CCES. 'ERES! (6)'3 ]

PART 2 ~ CATEGORIES OF BROADCASTING SERVICES

8ection 19(1) Determinations of new and
clarifications of existing
criteria for categories of
broadcasting services must be
published in the Gazette.

gection 20 Determinations and
clarifications under section
19 are disallowable
instruments for the purposes
of section 46A of the Acts
Interpretation Act 1901.

PART 3 ~ PLANNING OF THE BROADCASTING S8ERVICES BANDS

Sections 24(1), 24(2) The Australian Broadcasting
Authority (ABA) may set
priorities and vary
priorities for the
preparation of frequency
allotment/licence area plans
by "notice in writing".

Sections 25(2) The ABA may vary frequency
allotment plans may be varied
by notice in writing.

Section 26(2) The ABA may vary licence area
plans by notice in writing.

Sections . 27(1), 27(2) In determining priorities,
preparing fregquency allotment
plans and licence area plans,
the ABA must ensure wide
public consultation and that
records of all advice
received by the ABA and all
assumptions made by the ABA
are available for public
inspection.

gections 30 (1), 30({2) The ABA may, by notice in
writing, determine licence
area populations and the
Australian population for the
purposes of the Act.
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Bection 31(1)

8ection 32

gection 35

The Minister may, by notice
in writing, reserve capacity
for national and community
broadcasters.

Notices are section 31 are
disallowable instruments for
the purposes of section 46A
of the Acts Interpretation
Act 1901.

All instruments made by the
ABA under Part 3 must be
gazetted and copies must be
available for purchase.

PART 4 -~ COMMERCIAL TELEVISION BROADCASTING LICENCES AND
COMMERCIAL RADIO BROADCASTING LICENCES

section 36(4)

section 38(1)

Section 40(4)

Sections 43(1), 43(4)

Section 46(2)

Allocations of commercial
television or radio
broadcasting licences must be
gazetted unless a public
allocation system is used.

The ABA must advertise for
applications for commercial
television or radio
broadcasting licences.

Where the ABA decides to
allocate licences other than
as specified in section 36(1)
or designates a licence area
under section 40(2), then the
ABA nmust publish in the
Gazette details of the
allocation or the designation
of the licence area.

The ABA may, by notice in
writing to the licensee, vary
or revoke a condition of the
license or impose an
additional condition. Such
variations or revocations
must be published by the ABA
in the Gazette.

The ABA must publish in the
Gazette all applications for
licence renewal.
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PART 5 =~ CONTROL OF COMMERCIAL BROADCABTING LICENCES

Saction 59(5)

8ections 75(1), 75(3)

The Associated Newspaper
Register maintained by the
ABA is to be open for public
inspection.

The ABA is to maintain a
register of notifications
made under Division 6 of this
Part, approvals made under
sections 67 and 73,
extensions made under
sections 68 and 71, and
notices made under section
70. This register must be
open for public inspection.

PART 6 ~ COMMUNITY BROADCASTING LICENCES

Section 80(1)

Section 87(2) (¢)

Saection 87(4)

Section 90(2)

The ABA must advertise for
applications for community
broadcasting licences.

Proposed variations,
revocations, or new
conditions of community
broadcasting licences must be
gazetted.

Variations and revocations of
community broadcasting
licences must be gazetted.

The ABA must gazette all
applications for renewal of
comnunity broadcasting
licences.

PART 7 ~ SUBSCRIPTION TELEVISION BROADCASTING LICENCES

Section 93(5)

Bection 95

The Minister must publish in
the Gazette the name of the
successful satellite
subscription television
broadcasting licence
applicant.

The Minister must advertise
for applications for
satellite subscription
television broadcasting
licences.
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Bection 96(3)

Section 98(3)

8ection 98(S5)

Sections 103(1), 103 (4)

section 113(1)

Section 113(3)

The ABA must publish in the
Gazette the names of
successful applicants for
other subscription television
broadcasting licences.

Any proposed new conditions,
variations or revocations of
subscription television
broadcasting licences must be
published in the Gazette.

New, varied or revoked
subscription television
broadcasting licence
conditions must be published
in the Gazette.

The ABA is to maintain a
Large Circulation Newspaper
Register which is to be open
for public inspection.

The Minister may, by notice
in the Gazette, specify
televised events which are to
remain free to the public.

Notices made under sections
113(1) and 113(2) are to be
disallowable instruments.

PART 8 - SUBSCRIPTION BROADCASTING AND NARROWCASTING LICENCES

Section 115

Section 118(1)

Bection 118(3)

The ABA may, by notice
published in the Gazette,
determine class licences for
subscription and open radio
broadcasting and narrow
services, and subscription
television narrowcasting
services.

Variations, revocations or
new conditions in a class
licence must be published in
the Gazette.

Before publishing a notice
under section 118(1), the ABA
must publicise its intention
to vary a licence, make
available for purchase copies
of the licence and the
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section 119

PART 9 - PROGRAN STANDARDS
gection 120(1)

Sections 122(1), 122(2)

8ections 123(1). 123(2)

Section 124

saction 128§

Bection 126

PART 12 - COMPLAINTS TO THE ABA

8ections 147(3), 150(3)

proposed variation, and
consider representations
concerning the variation.

Class licences and
instruments varying them are
disallowable instruments for
the purposes of section 46A
of the Acts Interpretation
Act_1901.

The ABA, by notice in
writing, may determine
program standards.

The ABA is to maintain a
register of codes of practice
which is to be open for
public inspection,

The ABA may, by notice in
writing, determine a program
standard if there is
convincing evidence that a
code of practice has failed
or if the industry fails to
implement a code of practice.

The ABA must, before
determining, varying or
revoking a standard, seek
public comment.

Variations, determinations
and revocations of standards
must be published in the
Gazette and copies must be
available for purchase.

Standards determined in this
pPart, and variations and
revocations of those
standards, are disallowable
instruments for the purposes
of section 462 of the Acts
Interpretation Act 1901.

The ABA must notify
complainants of the results
of investigations arising
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Bection 151(2)

from their complaints.

If the ABA gives the Minister
a written report concerning
failure by the ABA or SBS to
act on a recommendation made
by the ABA, then the Minister
must table the report in the
House within 7 sitting days
of receiving the report.

PART 12 ~ THE AUSTRALIAN BROADCASTING AUTHORITY

gection 160(2)

The Minister must publish in
the Gazette any directions he
gives to the ABA.

PART 13 - INFORMATION GATHERING BY THE ABA

gection 170

section 176

gection 185

8ection 186

The ABA may, in conducting an
investigation for the
purposes of the performance
or exercise of any of its
functions and powers, call
for written submissions from
the public.

The ABA may prepare a report
on an investigation but must
do so if the investigation
was at the request of the
Minister. A copy of each
report on hearings conducted
at the Minister's direction
must be given to the
Minister. The ABA may give a
copy of a report or part of a
report to the Director of
Public Prosecutions if it
relates to conduct that could
constitute an offence under
the Act or under another law
of the Commonwealth.

A hearing conducted by the
ABA is to take place in
public, except where evidence
may be of a confidential
nature or a public hearing
would not be conducive to the
due administration of the
Act.

1f the ABA is to conduct a
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8actions 194, 195

Section 196

Section 197(1)

Section 203

Section 209(1)

hearing in public, the ABA
must give reasonable public
notice of the conduct of the
hearing.

A person may lodge with the
ABA any subnissions in
writing that the person
wishes the ABA to take into
account in relation to the
subject matter of the
hearing. The ABA must take
into account any such
submissions or any other
evidence given to it at a
hearing when making a
decision to which the
evidence or submission
relates.

2 person who wishes to
participate in a hearing may
be represented at the hearing
by another person. If a
person is not represented by
another person at a hearing,
the ABA is to ensure that
person is not disadvantaged.

If the ABA has completed a
hearing, the ABA must prepare
and publish a report setting
out its findings as a result
of the hearing.

Subject to this section, an
application may be made to
the Administrative Appeals
Tribunal for a review of a
decision set out in column 1
of Attachment A made under
the provision of this Act set
out in column 2, but such an
application may only be made
by the person described in
column 3.

If the ABA gives an opinion
under sections 21
(broadcasting service
categories) or 74 (control of
licences), the ABA must cause
a copy of the opinion to be
published in the Gazette.
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S8CHEDULE 3 ~ ADMINISTRATIVE PROVISIONS APPLICABLE TO THE ABA

Bection 9(5) If an appointment to the
Board of the ABA is
terminated, the Minister must
cause to be tabled in
Parliament a statement
setting out the reasons for
the termination.
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70 Broadcasting Services No. , 1992
TABLE
Column 1 Colums 2 Column 3
Decision Provision Person who may
apply

Declaration that a program
is not an Australian drama
program

Subsection 6(3)

The producer of the
program

Refusal to allocate licence

Subsection 401}

The applicant

That a person is not a
suitable applicant or
licensee (Commercial)

Subsection 43(2)

The person

Variation of licence
conditions or imposition
of new conditions
(Commercial)

Subsection 43(1)

The licensee

Refusal 1o approve higher
percentage of foreign
directors

Subsection 58(2)

The licensee

To enter a newspaper in
Register

Subsection 59(3)

The publisher of a
newspaper or a
commercial television
broadcasting licensee
in the relevant
ticence area

Refusal to remove
newspaper from Register

Subsection 59(4)

The publisher of a
newspaper or a
commercial television
broadcasting licensee
in the relevant
licence area

Refusal to approve
temporary breach or
determination of period of
approval

Subsection §7(4)

The applicant for
approval

compliance

Refusal to extend time for | Subsection 68(2) The applicant
compliance
Refusal to extend time for | Subsection 71(3) The applicant

Refusal to permit licensee
to operate second service

Subsection 73(2)

The licensee or
another person who
is interested in
operating the licence
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Broadcasting Services  No. |, 1992 71
TABLE—continued

Refusal to extend period Subsection 73(3) The licensee
for operating second
service

That a person is not a Subsection 83(2) The person
suitable applicant or )
licensee {Community)

Variation of licence Subsection 87(1) The licensee
conditions or imposition
of new conditions
{Community)

Refusal to allocate licence Subsection 96(1) The applicant

That a person is not & Subsection 97(2) The person
suitable applicant or
licensee

Variatjon of conditjons or | Subsection 98(2) The licensee
imposition of new
conditions

To enter a newspaper in Subsection 103(2) | The publisher
the Register

Refusal to remove Subsection 103(3) | The publisher
newspaper from the

Register

Variation of class licence Subsection 3118(1) | A person operating
conditions or imposition under the class

of new conditions licence

Refusal to include a code Subsection 121(4) | The relevant industry
of practice in the Register group

Suspension or cancellation | Subscction 141(1) | The licensee
of licence

Notification of decisions to include notification of reasons and
appeal rights
204. If the ABA makes a decision that is reviewable under
section 203, the ABA is to include in the document by which the
5 decision is notified:
* (a) a statement setting out the reasons for the decision; and
(b) a statement to the ¢ffect that an application may be made to
the Admibistrative Appeals Tribunal for a review of the decision.
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COMMENT2 ON S8CRUTINY OF BILLS ALERT DIGEST ON THE
BROADCASTING-8ERVICES (TRANSITIONAL PROVISIONS AND
CONSEQUENTIAL AMENDMENTS) BYILL 1992

The Committee queried whether applications for the grant of
supplementary radio licences should be allowed to be
completed.

COMMENT ¢ The Government intends to move an appropriate

amendment to the Bill to take account of the
committee's concerns.
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BLAKE DAWSON WALDRON
SOLCITORS
guto f‘ 15 June 1992 y ggg:g{a :grc:ot
ut rof/Flie no . PRM.6459/91
Your tef/Flis no JFe Sydoey NS 2000
o Mr Stephen Argument " 2886000
? Secretary to the Senate Standing Committee |T:1 ‘Z°“°“°s‘3 &
. for the Scrutiny of Bills Telgx AA22867 DWN
' DX 355 Sydney
‘ PARLIAMENT HOUSE
: CANBERRA
Focsmiieno 06277 3289 Facsimile (02) 258 6099
Dear Mr Argument,
|
' BROADCASTING SERVICES BILL

!

As you are aware we act for the Rederation of Australlan Commercial Television Stations,
which represents all commercial television licensees in Australia.

We refer o your discussions with Mr Paul Mallam of this office. Please find attached a
submission that we have been instructed to provide to the Committee. If you or any
members of the Committee require any additional information, please do not hesitate to
telephane Paul Mallam on 02 258 6065,

We would like to thank the Committee for the opportunity to make this submission and
we trust that it assists the Committee's-deliberations.

Yours fgithfuﬂy,

@iaﬁk Do el

o you do(nof eceve__ ¢ q pages (including this page) please telephone or fax Immediately.
Our fax operator’'s ke!ephono numbar i (02) 258 6666,
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Executive Summary
The Bt\l)adcasﬁng Services Bill ("the Bill") contains the following deficlencies:

*

The Australian Broadcasting Authority is not sufficlently accountable.
Basic rights are not recognised or properly protected.
The penalties established under the Bill are disproportionately high.

) bility of ABA

The ABA will exercise 2 wide range of powers which will mould the future
structure of, and the services provided by, Australia's electronic media.
However, despite the width of those powers, the Bill does not contain
sufficient checks on ABA decisions. Major ABA dedsions should be subject to
a mandatory public inquiry procedure, to ensure transparency in the ABA's
decision making processes, public confidence in the outcome of those processes
and an appropriate level of public accountability. Those dedsions should
include:

(a)  licence suspensions or cancellations (cl. 141);

()  the setting of program standards (cl. 120 and 123);

(¢)  the imposition of conditions on licences (cl. 43 and 87);

(@)  frequency allotment plans and Hcence area plans (cl. 25 and 26).

In addition, each of the following instruments will have such far-reaching
consequences that they should be disallowable instruments, required to be laid
b'efore the Parliament:

(?) frequency allotment plans and licence area plans (cl. 25 and 26);

()  the price based allocation system determined by the ABA in respect of

f commercial licences (cl. 36);

(6)  the price based allocation system determined by the Minister in respect
i of subscription television broadcasting licences {cl. 93).

The AAT appeal mechanisms at cl. 203 should be expanded to include
decisions which set program standards (cl. 120 and 123) and opinions given by
the ABA (cl. 21 and 74).

|

}
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ﬁe Bill contains no express recognition of the rules of natural justice and only
limited recognition of common law privileges. Provisions should be inserted
which clearly preserve those rights.

Under various provisions a person could be prosecuted on the basis of an ABA
notice alleging a breach of the Act, without any requirement that the ABA
prove in a Court of law that the breach occurred (dl. 67, 69, 70, 72, 135, 136, 139
and 140). Those provisions cut down the safeguards normally recognised by
criminal law and should be deleted.

Provisions In respect of "associates” reverse the onus of proof by requiring a
person to disprove that he or she is an assoclate of some other person (cl. 6).
This is contrary to the normal rule that a regulator or prosecuting authority be
required to prove each element of its case. These provisions should be deleted.

‘The ABA's powet to publish a report of a private investigation will be
destructive of reputations and livelihoods and should be deleted (<l 177).

The Minister's power to require licensees to broadcast matters of national
interest i5 entirely unfettered (para 7(1)(d) of Schedule 2). It should be subject
to the same restrictions as currently apply to that power.

Criminal_Penalt

Penaltles will accrue at $2 million per day (or $730 million per year). This is
totally out of proportion to any necessary deterrent. The maximum penalties
imposed under the Bill should be reduced.

Other Matiers

Provisions which allow temporary approval of a breach of the Act only before
the breach is committed are potentially unworkable (dl. 67). They should ulso
allow for temporary approval to be given after entry into the transaction which
caused the breach.

An extensive review of the Bill has been undertaken, in consultation with junior
and senjor Counsel. RACTS is able at short notice to provide the Committee with
draft provisions which would overcome the problems identified above.
Alternafively, FACTS would also be able at short notice to meet with the Committee.

A more detailed analysis of these issues is attached.

Blake Dawson Waldron

for and on behalf of the

Federation of Australlan Commerclal
Television Stations

15 June,1992
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Few bodies in Australia exercise such a wide array of powers as will be conferred on
the ABA, with such far ranging consequences for Australian society, and with so few
accountability mechanisms. ABA decisions will dictate the future "look” of
Australian culture, as well as having long-term effects on industry investment,
production levels and employment.

The ABA will exercise far more powers than the current Australian Broadcasting
Tribunal, For example, nearly all planning and licensing powers will be vested in the
ABA, whereas under the present Broadeasting Act planning powers are exercised by
the Minister. The conferral of very wide powers on the ABA, together with the loss
of ultimate Ministerial responsibility for many decisions, requires a regulatory
framework which ensures ABA accountability.

The ABA Is not subject to any of the detailed procedures under which the Australian
Broadcasting Tribunal operates. Although those procedures obviously reguire some
streamlining, the Bill's basic thrust is to do away with them completely. However, in
our submission this approach places far too much emphasis on the exercise of
unfettered administrative powers, at the expense of individual rights.

An appropriate balance between individual rights and administrative efficiency could
be maintained by the inclusion of a handful of simple provisions in the Bill.

Mandatory Inquiry Procedure

There ar¢ & number of critical decisions by the ABA which could affect an extremely
diverse range of interests, including large scale industry investment and the nature of
electronic media services received by Australian audiences. Under the Bill as

presently drafted those decislons could be made in private, and in some cases even
without; public consultation.

These cxt'iﬁcal decisions include:

(ll) the suspension or cancellation of licences (clause 141);

()  the imposition of licence conditions (clauses 43 and 87);
t

(6)  the setting of program standards (clauses 120 and 123);

(&) the publication of frequency allotment plans and licence area plans
) {clauses 25 and 26).
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In our submission each of those decisions should be subject to a mandatory inquiry
procedure, which factlitates public scrutiny of the ABA and also permits affected
persons, including licensees, to present relevant evidence and submissions to the

ABA. It Is only through such an inquiry process that properly informed decisions, in
which the public can have full confidence, can be guaranteed.

AAT Review

The rights to AAT appeal at clause 203 are deficient in at least two respects. Firstly,
there is no right of AAT review of a decision to impose program standards on
licensees (clauses 120 and 123). The program standards set by the ABA are perhaps
the most important of its tesponsibilities. Curfously, the Bill provides for AAT
review of the ABA's refusal to register a code of practice but not for a decision to
impose a standard. Under the Bill codes of practice are intended to be a substitute for
standards. If AAT review is available in respect of & code of practice, then it is
logically consistent for the same rights to apply in respect of a decision to impose
program standards.

Secondly, the ABA under clauses 21 and 74 has power to give opinions which will
bind it to act in accordance with that opinion for the next five years. Consequently,
the giving of an opinion is an extremely important decision. For example, an
adverse ABA opinlon will effectively act as a veto to a proposed commercial
transacton for which an opinion has been obtained. The absence of AAT review will
discourage persons from seeking ABA opinions, whereas the intent of the legislation
is that licensees and others should use this avenue. ABA opinions should therefore
be subject to AAT review,

Increased Partiamentary Scrutiny

It is also in the public interest that the Bill provide some Parliamentary scrutiny of
frequency allotment plans, licence area plans, the ABA's price based allocation system
in respect of commercial licences and the Minister's price based allocation in respect
of satellite Pay TV licences. As the legislation is presently drafted the only
accountability in respect of these decisions is a requirement for public consultation
prior to the preparation of licence area plans and frequency allotment plans. This
requirement does no more than reflect current Departmental practice in respect of the
equivalent powers now exercised by the Minister under the Broadcasting Act.
However, the political responsibility borne by the Minister in respect of these
decisions will be lost, upon their conferral on the ABA. To ensure some degree of
accountability, those decisions should be made by disallowable instrument, in order
fo ensure some Parliamentary scrutiny of them.

i
Although the powers to determine price-based allocation systems stand in &
somewhat different category, those systems will provide the framework for future
entry to, the industry. That framework will establish the criteria for allocation of
commercial licences and satellite Pay TV licences, and therefore involve issues of
national importance. Given the pivotal nature of those systems, there is at the very
least a need for them also to be made by disallowable instrument. We stress that itis
not suggested that individual licence allocation decislons should be subject to

[

[
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Parliamentary scrutiny, but the system under which those decisions will be made.
Indeed, there is & strong case that those systems should be established by delegated
legislation. The requirement that they be made by disallowable instrument provides
a minimum level of protection.

BASICRIGHTS AND NOTIONS OF FAIRNESS

The Bill does not expressly provide that the ABA is subject to the requirements of
procedural fairness (or natural justice, as it is otherwise known). An established
presumption of statutory interpretation is that that the exercise of administrative
powers is subject to the requirements of procedural fairness. However, it Is arguable
that in the absence of an express provision confirming those requirements, this
presumption has been displaced or weakened by other provisions of the Bill. For
example, clause 167 provides that when making a decision on any matter, the ABA is
not limited to a consideration of material made available through an investigation or
hearing, but may take into account the knowledge and experience of its members. On
one view, this provision would entitle the ABA to make a decision which adversely
affects the rights of a person, without putting to the person some information which
one of its members had obtained privately or at least otherwise than through the
usual investigative or inquiry procedures established by the Bill. Such a result would
be fundamentally unfair. A provision which expressly stated that the ABA was
subject to the requirements of procedural fairness would remove any doubt. It also
does no more than section 80A of the current Broadcasting Act, which provides that
the Australian Broadcasting Tribunal is subject to the rules of natural justice. Given
the far larger range of powers vested in the ABA, it Is important that this provision is
retained in the Bill.

Recent judicial decisions in relation to privilege under the Corporations Law indicate
that the questions whether and in what circumstances common law privileges are cut
down by legislation is unclear. To avold expensive and unnecessary litigation, it is
important that legislation which contains powers to compulsorily obtain documents
and receive evidence expressly states the legislative intention regarding privilege.
The only relevant provision in the Bill is sub-clause 201(3), which preserves the
privilege against self-incrimination. However, the Bill is silent regarding other
privileges, such as legal professional privilege, which have long been regarded as
basic rights. It is a short and sensible step to amend sub-clause 201(3) so that it applies
generally to all privileges. In the absence of this amendment, the express reference to
the privilege against selfsincrimination might ground an inference that the Bill
abrogates other privileges. Such a result would be totally unfair,

1
Breach Notices
The Bill contains several provisions under which the ABA may issue a person with a
notice that the person is in breach of the Act. The notice will require the alleged
breach to be rectified within a specified period (clauses 67, 69, 70, 72, 135, 136, 139 and
140). Fallure to comply with the notice constitutes an offence. When prosecuting a
person for an offence of failure to comply with such a notice, the ABA will not be
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required to prove that the original breach of the Act (upon which the notice was
based) had been committed, nor would it be a defence to such a prosecution to
establish that this breach had not occurred.

This procedure is fundamentally unfair. It permits the ABA to administratively
determine whether or not a person has breached the Act, without ever being required
to prove in a Court of law that the breach had occurred. Although judicial review of
the ABA's decision to issue the breach notice could be sought, the grounds of judicial
review are very limited. Judiclal review can be cbtained only to correct errors of law,
not errors of fact, contained in a decision. Furthermore, in instituting proceedings,
an applicant would be required to prove its case, thereby reversing the onus that a
prosecuting authority is required to establish that an offence has occurred. Due to the
limits of judicial review, it Is quite possible for the ABA to wrongly issue a breach
notice and for a person to have no redress - even though the ultimate consequence of
this process is liability be fined up to $2 million per day.

These notice of breach provisions are unnecessary. In any given situation, a person
should be prosecuted for a primary breach of a provision of the Act, rather than a
failure to comply with an ABA notice. In our submission they should be deleted
from the Bill,

Assoclates

*Associate” is defined in sub-clause 6(1) 50 as to deem certain categories of persons to
be associates of other persons unless the ABA is satisfied that they do not exert
relevant influence over the business dealings of each other. The effect of this section
is to create a reverse onus of proof, whereby a person falling within one of those
categorles must prove that they are not an associate of the other person. This is
fundamentally repugnant, particularly as the definition of associate is so wide. In
accordance with normal legal principles, the ABA should be required to demonstrate
that persons act In concert, before finding that they are associates.

Clause 177 of the Bill empowers the ABA to publish a report of a private
Investigation. Such a procedure is likely to be just as (if not more) damaging to a
person’s reputation and livellhood than the commencement of criminal
proceedings. The stigma attached to publication of such a report will be impossible to
remove, given that the Investigation which led to the report took place away from
the public gaze. In addition, no worthwhile public interest would be served by this
procedure. If a private investigation reveals some wrongdoing, the ABA should
commence licence action or prosecution proceedings, rather than relying on
publication of a report as a form of sanction or threat. For these reasons clause 177
should be deleted.

Minjsterial Control Qver Broadcasts

Paragraph 7(1)(d) of Schedule 2 empowers the Minister to require a lcensee to
broadcast such items of nationa) interest as he specifies. This paragraph is based on

I
|
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section 104 of the Broadcasting Act. However, whereas section 104 provides that the
Minister may not require 2 licensee to broadcast items of national interest for more
than 30 minutes in any 24 hour period, paragraph 7(1)(d) contains no limitation
whatsoever, Such a sweeping power is contrary to basie notions of democracy - at its
widest, the power would enable a Government to turn commercial broadcasting into
& vehidle for its own information. Although that might be unlikely in the present
political climate, it 1s necessary to limit this power. We submit that the limitation
already contained in section 104 should be retained,

EENALTIES

Various clauses of the Bill create penalties of up to $2 million per day (or $730 million
per year) for breaches of the Bill in respect of a commercial television licence. These
astronomical penalties are completely out of kilter with other Commonwealth
legislation and any need for a reasonable deterrent. By comparison even the
proposed revision of penalties under the Trade Practices Act will establish penalties at
a maximum of only $10 million. Penalties under the Trade Practices Act are
currently set at a maximum of $250,000. The public interests relating to enforcement
of the Trade Practices Act are at least as important as those relating to the
Broadcasting Services Bill. There are no reasons for imposing such draconian
penalties on broadcasters, the only effect of which would be to drive them into
liquidation, when no comparable penalties appear in any other Commonwealth
legislation.

By comparison, we understardd that In the United States the Federal
Communications Commission is empowered to impose maxjmum penalties on an
American television network of §US250,000. These penalties must be seen within
the context that each American television network is in itself far larger than the
entire Australian television industry. In our submission the penalties under the Bill
should be reduced to $100,000 per day, which would continue to far exceed the
penalties set by any other legislation, with a maximum cap tied to the same penalties
as the Trade Practices Act (ie. $250,000 at present).

\
b

!

!
Clause 67 permits persons to apply for prior approval of temporary breaches of the
Bill. There is a commerclal need for these provisions and FACTS supports them.
Due to the extensive ownership and control provisions of the Bill, a person may be
placed in breach of those provisions for some perlod, In consequence of a commercal
transaction. However, the clause is deficient in not allowing for the ABA to approve
temporary breaches where an application for approval is made after the relevant
agreement or transaction is entered Into. There may be circumstances where it is
impossible to obtain pre-transaction approval, due to the commercial speed with
which a transaction takes place (such as a share transaction). In addition, the
requirements of confidentiality often may prevent pre-transaction disclosure to the
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ABA, unless the other party to the transaction consents. In those clrcumatances the
clause rhould provide for some limited form of post-transaction approval,

t
i

Blake Dawson Waldron

for and on behalf of the

Federation of Australian Commercial
Television Statlons

15 June 1992

1
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16 June 1992
Mr Stephen Argument '
Secretary to the Senate Standing Comunittee
for the Scrutiny of Bills
Parliament House
CANBERRA ACT 2601
Dear Mr Argument,
EROADCASTING SERVICES BILL

We act for ’i‘rans Media Holdings Pty Limited.

By way of background to this submission our client wholly owns the licensees of commercial
radio lcences 4CA Cairns, 4TO Townsville and 4MK Mackay, amongst other interests. It is
also a very experienced media company and, consequently, has a vital interest in the
Broadcasting Services Bill.

The purpose of this letter is to make a short submission to the Committee on some aspects of
the Broadcasting Services Bill and the transitional provisions in the Broadcasting Services
(Transitional Provisions and Consequential Amendments) Bill ("the Transttional Provisions
Bill") which will unfairly deprive our client of vatjous rights. We understand that a number
of other conf\merdal radio licensees in Australia are Ukely to suffer the same prejudice.
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BLAKE DAWSON WALDRON

Mr Stephen Argument
Secretary to the Senate Standing Committee
for the Scrutiny of Bills 16 June 1992

We are instructed to make the following submissions:

1

Clause 12 of the Transitional Provisions Bill provides that applications for the grant of
commercial radio licences or public radio licences may proceed under the

i notwithstanding the general repeal of that Act effected by clause 27,
However, no equivalent provision exists in respect of supplementary FM licence
applications. In other words, those applications will cease to exist. The unfairness of
this provision is obvious, when it is applied to 4CA. 4CA originally applied for a
supplementary licence in accordance with Government policy in 1984, After several
changes in that policy, its application was finally referred to the Australian
Broadcasting Tribunal late last year. A hearing of its application is scheduled to be
held in Cairns on 21 and 22 July 1992, 1tis possible for the Tribunal to decide to grant
4CA a supplementary licence between the date of that hearing and the date of
commencement of the transitional provisions but that decision will have absolutely no
legal effect once the fransitional provisions commence operation. Consequently, the
time, effort and expense in prosecuting the supplementary licence application will
have been entirely wasted. In our submission no legislation should operate to destroy
rights in this way.

We should also indicate that in addition to our client’s supplementary licence
application, the Tribunal is also considering an application for an independent FM
licence for Cairns. Under the transitional provisions, that licence application will
proceed. Present Government policy would allow 4CA to convert to FM (if it is not
granted » supplementary licence) upon the introduction of the independent
commercial FM licence. However, both the transitional provisions and the
Broadcasting Services Bill are completely silent on the question of conversion of an
AM licensee to FM. In our submission the transitional provisions should expressly
preserve the current position, under which our client would be entitled to convert to
FM upon the introduction of another FM licence.

Clause 39 of the Broadcasting Services Bill provides in essence that in a solus {or one-
station) regional market, the incumbent licensee may automatically obtain another
licerwe, if two or more licences are available for allocation. We understand that these
provisions were inserted as an alternative to the present supplementary licence
scheme, Because the application for a commercial FM licence in Cairns can proceed
under the transitional provisions, our client will cease to oparate ina solus market at
some time In the near future. In that situation clause 39 would have no application to
it. Consequently, having been deprived of its right to pursue a supplementary licence
application lodged with the Minister some 8 years ago, the Broadcasting Services Bill
offers it no alternative path.

We submit that'

1.

1
The transitional provisions should be smended to permit supplementary licence
nppli‘caﬂons to remain on foot;
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BLAKE DAWSON WALDRON

Mr Stephen Argument
Secretary to the Senate Standing Comumittee
for the Scrutiny of Bills 16 June 1992

2. The transitional provisions should be amended to permit regional AM licensees to
convert to FM in accordance with current legislation;

3. Altemnatively, clause 39 of the Broadcasting Services Bill should be amended to permit
& licensee in 4CA's circumstances to be able to apply for another licence under that
clause. We appreciate that this latter submission involves a substantive amendment to
the Bill. However, it is made to address the problems described above, under which
our cllent and other regional radio licensees will be deprived of their existing rights,

We wish to thank the Committee for this opportunity to put a submission before it. Should
you or any member of the Committee have any queries, Paul Mallam of this office may be
contacted on 02 258 6577.

Yours futh;ully,

l@ a/% Oamm Ualolron
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My Stephen Argument

Secretary to the Senate Standing Committee
for the Scrutiny of Bills

Parliament House

CANBERRA ACT 2601

Dear Mr Argument,

BROADCASTING SERVICES BILL

We act for %!adlo Albury-Wodonga Limited.

Our client is the licensee of commercial radio licence 2AY Albury-Wodonga.

The purpose of this letter is to draw to the Committee's attention a serjous, presumably
unintended consequence flowing from some aspects of the Broadcasting Services Bill (“BSB")
and the transitional provisions in the Broadcasting Services (Transitlonal Provisions and
Co Hsequengial Amendments) Bill (“the Transitional Provisions Bill"). That consequence will
u.njairly deprive our client of its existing rights to obtain a ticence under the Broadcasting Act.
‘We understand that a number of other commercial radio licensees in Australia are likely to
suffer the same prejudice.

i

W are insq"ucted to make the following submissions:

1. | Claube 12 of the Transitional Provisions Bill provides that pending applications for the
grant of commercial radio licences or public radio licences may proceed under the
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BLAKE DAWSON WALDRON

' 2

ir Stephen Argument
beretary o the Senate Standing Committee
fdr the Scrutiny of Bills 17 June 1992

Broadeasting Act, notwithstanding the general repeal of that Act effected by clause 27.
However, no equivalent provision exists in respect of supplementary FM licence
applications. In other words, those applications will cease to exist. The unfairess of
this provision Is obvious, when it is applied to 2AY. Its application for a
supplementary licence was referred to the Australian Broadcasting Tribunal by the
Minister less than two months ago. The Tribunal is currenting conducting an inquiry
into that application. Immediately, however, upon the Bills coming into force, the
application ceases to exist. The time, effort and expense in prosecuting the
supplementary licence application will have been entirely wasted. In our submission
no legislation should operate to destroy rights in this way, particularly when the same
legislation operates so as to preserve the rights of a competitor (see below).

We should also indicate that in addition to our client's supplementary licence
application, the Tribunal is also considering an application for an independent FM
licence for Albury-Wodonga to a third party. Under the transitional provisions, that
licence application is entitled to proceed. Present Government policy would allow
2AY to convert to FM (if it is not granted a supplementary licence) upon the
introduction of the independent commercial FM licence. However, both the
wansitional provisions and the Broadcasting Services Bill are completely silent on the
question of conversion of an AM licensee to FM. In our submission the transitional
provisions should also expressly preserve the current position, under which our client
would be entitled to convert to FM upon the introduction of another FM licence
operated by 2 third party, as well as preserving 2AY's entitlement to prosecute its
supplementary licence application.

Clause 39 of the BSB provides in essence that in a solus {or one-station) regional
market, the incumbent licensee may automatically obtain another licence, if two or
more licences are available for allocation. We understand that these provisions were
Inserted as an alternative to the present supplementary licence scheme. Because the
application for a commercial FM licence in Albury-Wodonga can proceed under the
transitional provisions, our client could cease to operate in a solus market at some time
in the near future. In that situation clause 39 would have no application to our client.
Consequently, having been deprived of its right to pursue a supplementary licence
application , the BSB offers our client no alternative path.

submit {;hat:

The transitional provisions should be amended to permit supplementary licence
applications to remain on foot;

The transitional provisions should be amended to permit regional AM licensees to
convert to PM in accordance with current legislation.

- 348 -



DAWSON WALDRON

3.
Mr Stephen Argument
Secretary {o the Senate Standing Committee
for the Serutiny of Bills 17 June 1992
We wish to thank the Comnitice for this opportunity to put a submission before it, Should
yau or any member of the Committee have any queries, Paul Mallam of this office may be
oq

ntacted (I‘m 02 258 6577,
Quss faittifully,

lglaLL OGw;w Wh e

<

- 349 -~




Minister for Primary Industries and Energy

Simon Crean, MP

A 16 JUN . ..
Senator B Caoney
Chairman
Senate Standing Committee for the Scrutiny of Bills
Parliament House RECEIVED

CANBERRA ACT 2600,
% 17 JUN 1992
Dear Sena Coone! By
nasor Coorer s

I refer to a letter from Mr Stephen Argument, Secretary, Senate
Standing Committee for the Scrutiny of Bills, informing me of the
Committee’s concerns over amendments to the Primary Industries
Levies and Charges Collection Act 19891 {PILCC Act] contained in
the Primary Industries and Energy Legislation Amendment Bill (No
2) 1992 as introduced into the House of Representatives on 6 May
1992. The Committee indicated that it was uncertain as to the
purpose of the amendments.

The amendments are to rectify minor anomalies concerning the
allowing of minimum quantity or minimum monetary thresholds for
small producers. Similar provisions were contained in former
collection Acts and inadvertently omitted from the PILCC Act in
1991.

The intention of the amendments is to allow small producers a
threshold before having to pay levy as well as providing a
necessary reduction in the cost of collection of levies. The
basis for setting the threshold is not linked to the actual levy
rates but is related te the estimated collection costs per levy
return. The provisions will permit different thresholds to be
prescribed, in consultation with the appropriate industry, for
future levy years as economic events change. The initial values
prescribed are those originally contained in the repealed Acts.

In most levy or export charge schemes about 85% of income is paid
by only 15% of the levy payer population, whereas 40% to 50% of
that population would be liable to pay less than the limits
proposed. Once the threshold is exceeded then levy would become
payable on the total quantity or amount, as the case may be.

With full cost recovery for levy collection operating since
1388/89 there has been an increasing need to ensure economical
collection techniques are adopted by my Department. These
amendments will allow for a reduction in the administrative burden
for small producers by delaying levy payments until the threshold
ig reached.

Yours sincerely

SIMON CREAN

Parfiament House, Canberra ACT 2600. Telephone: (06} 277 7520 Facsimile: (06) 273 4120
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Senate Cile
for m.::::‘ulm

A7 JUN 1992

TREASURER

PARLIAMENT HOUSE
CANBERRA 2600

Senator B. Cooney

Chairman

Senate Standing Committee for the
Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator

I refer to the Scrutiny of Bills Alert Digest No. 8 of 1992 (3 June 1992) concerning
the Sales Tax Amendment (Transitional) Bill 1992,

The Committee has raised concerns about the effect of proposed amendments of the
Crimes (Taxation Offences) Act 1980 (C (TO) Act) contained in the Sales Tax
Amendment (Transitional) Bill 1992. In particular, it was concerned that-

"..the proposed amendment refers to sales tax which would be imposed in the
future under an Act which will shortly terminate. This would appear to make
something which no longes exists apply to something which has not yet
occurred.”

‘The existing sales tax law will not terminate with the commencement of the new law.

The C (TO) Act applies to make centain actions in relation to the non-payment of tax
an offence. Under that Act, it is an offence if a person enters into an arrangement or
transaction to secure that a company or trustee will be unable to pay sales tax fiable to
become due and payable at some future date. This is known as 'future sales 1ax’',

The amendment proposed is designed to ensure that subsection 3(2) will apply only to
future sales tax that becomes payable under the existing law. This will be cailed
‘future old sales tax’ to distinguish it from sales tax that will be payable under the new
law. To illustrate, a person may become liable to pay sales tax under the existing law,
before the new law comes into operation, but the due date for payment of that tax
may be after the new law comes into operation. This is necessary because the
existing sales tax law will still remain in force for any taxable acts, transactions or
operations that occur before the first taxing day of the new law.

The new sales tax legistation will only commence to impose tax on any assessable

dealings that occur on or after the first taxing day, which is the first day of the fourth
month after the law receives the Royal Assent.
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The amendments are necessary to ensure that the provisions of the C (TO) Act will
apply to all sales tax transactions covered by the existing law and the new law. They
will apply regardless of whether the 'future sales tax' referred to in that Act is payable
under the existing sales tax legislation or the revised salcs tax legislation,

1 trust these comments satisfactorily address the Committee's concerns,

Youps sincerely

e

J.S. Da

- 352 ~



R 7 Jun 1992

TREASURER

PARLIAMENT HOUSE
CANBERRA 2000

Senator B|C Cooney

Chairman|

Standing Committee for the Scrutiny of Bills RECEIVED
Ausu-ahan Senate

Parliament Hose 17 JuN 1992
CANBERRA ACT 2600 donme Slne O
Dear Senator Cooney

On 4 June 1992, your Commitiee's Secretary drew attention to its comments on the
Taxation !Lam Amendment Bill (No 3) 1992 in its Alert Digest No 8 of 1992,

The comn’mms relate to clause 7 of the Bill. That clause provldes that the
amendments to the research and devclopment tax concession are to be retrospective to
the date of effect of that concession, 1 July 1985, The comments seek my advice as
to whether the retrospectivity is likely to affect taxpayers adversely.

The proposed retrospectivity has no substantial adverse effect on taxpayets.

As the Committee accepts, the proposed amendments are intended merely to confirm
the existing state of the faw. The Government believes this is what the amendments
do. Theyiconfirm that exploration and prospecting are not automatically research and
development, entitled 1o 8 possibie deduction of more than 100%. This is consistent
with the announccmcnt of the R&D concession, the explanatmy memorandum that
ace 4 its introduction, and the i istrative views of the
Australian Taxation Office and the Industry Development and Research Board, the
two bodies that administer the concession..

No deductions previously allowable as R&D will be denied by the amendments. Nor
are there any disputes known to the ATO or the IR&DB in which taxpayers claim a
deduction only on the basis that exploration and prospecting are as such research and
development. So there are no claims on foot which would be precluded by the
rebrospcctimty of the amendment.

Some taxpayers may suffer & tactical detriment. There is a large claim on foot in
which the taxpayer claims certain exploration and prospecting activities to be R&D;
the Board regards the activities as no more than ordinary exploration and prospecting,
with no real R&D element. In that dispute, the taxpayer would have a tactical
advamagﬁ if the d did not preclude argument that all exploration and

|
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2.

prospecting is necessasily R&D. Others, who have made no claim that exploration
and prospécting are necessarily R&D, could still do so and would lose the opportunity

of pressing

such a claim.

The amengdment is retrospective because it confirms the original meaning of the

provisions.

Tt does 5o consistently with the first announcement of the provisions, the

explanatoly memorandum that accompanied them, and the consistant views of the
bodies chtrged with administering the provisions. Taxpayers will be treated after the

amendme

t only as they were told they would be treated before the concession was

enacted, and as they have been consistently treated since the provisions were enacted.
No transattions will be penalised by being treated in a way of which there was o

notice.
Yours sincerely
John L
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TREASURER
PARLIAMENT HOUSE
CANBECRRA 2600
RECEIVED
Sena.tor B Cooney 17 JUN 1992
Senate Standing Committee for the Scrutiny of Bills e anding Site
Parliament House
CANBERRA| ACT 2600
Dear Senator/Cooney
In its Scrutiny of Bills Alert Digest No 8 of 1992 (3 June 1992) the Committee drew

attention to proposed new sections 170BA and 170BB being inserted in the Income
Tax Assessment Act by clause 22 of the Taxation Laws Amendment (Self
Assessment) Bill 1992. The Committee believes that the provisions may be
considered t&l)be an jnappropriate delegation of legislative power.

The provisions in question, together with proposed sections 1708C, 170BD, 170BE
and 170BF of the Income Tax Assessment Act and proposed sections 744, 74B and
74C of the Fringe Benefits Tax Assessment Act (the second group of sections is being
inserted by clause 36 of the Bill), give effect to the proposals in the Government's
information paper of August 1991, "Improvements to Self Assessment - Priority
Tasks", that public and private rulings by the Commissjoner of Taxation would be
made binding in law on the Commissioner.

The Bill pro;loses that a public ruling or a private ruling is to be the Commissioner's
opinion of the way in which a tax law or tax laws would apply in relation toa
particular arrangement or class of arrangements. In this context, a tax lawis a
provision of the Jaw under which the extent of a person's liability for income tax or
fringe benefits tax is worked out. Binding rulings will not deal with procedural or
other provisions that are not used in the ascertainment of liability for income tax or
fringe benefils tax.

As requested, I confirm the Committee's understanding, stated at page 45 of the
Digest, that the effect of the provisions in the circumstances mentioned there is that
an assessment would be made as if the law applied in the way ruled by the
Commissioner so as to produce the lower tax liability. In other words, taxpayers
would be given a guarantee by the law that a ruling fixes the upper limit of their
liability on that issue if, at the time at which liability is established (generally by
assessment), the ruling is found to contain an error of law. The position proposed is

;
i
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similar to that which existed prior to 1986 under section 170 of the Income Tax
Assessment Act, which generally did not allow the Commissioner to amend
assessments $0 correct errors of law, except where the taxpayer objected against the
assessment. [Taxpayers will be entitled under the proposed rulings provisions to
object against private rulings. A taxpayer dissatisfied with a public ruling would be
entitled to seek a private ruling on the matter and object against that. If the taxpayer
did not object against an adverse private ruling that contained an error of law, the
provisions ir{ question would be of no effect. The assessment would ignore the
ruling,

Neither undér the pre-1986 section 170 (it was amended as one of the legislative
changes supporting the original move to self-assessment) nor under the proposed
rulings provisions could the Commissioner be said to be overriding the taxation
law. The most that could be said is that, where the principle of giving taxpayers
certainty and early finality in their tax affairs and the principle of collecting the
"right" amouht of tax are in conflict, the proposed legislative system for rulings
favours the former principle - as did section 170 in its earlier form, Section 12D of
the Sales Tax Procedure Act is another example of a taxation law that adopts a
similar policy. It provides for the remission of sales tax where a taxpayer has paid
less than the 'right" amount of tax in reliance on an incotrect ruling given by the
Commissioner.

The functionbeing exercised by the Comumissioner in giving rulings under the
proposed arrangements would be - as it is in makmg assessments - an
administrative one, albeit that, in the circumstances in question, the statute would
provide for the taxpayer's liability on assessment to be worked out by a different
method frorq the one that would be used if the ruling had not been given. I do not
consider that process to involve a delegation of legislative power. The discretionary
powers that dould be exercised by the Commissioner in giving rulings would be no
different from those that are available to the Commissioner now in making
assessments. The Commissioner would be required to apply the same principles in
interpreting the law for the purposes of giving a ruling as he would for the purposes
of making an assessment.

The advice of the Attorney-General's Department is that the proposed provisions

would not be invalid on the ground that they involved an abdication of legislative
power.

Yours sincerely

John D
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The Hon Wendy Fatin MP
Minister for the Arts and Territories
Minister Assisting the Prime Minister for the Status of Women

Senator Cooney

Chairman

Standing Committee for the Scrutiny of Bills
Senate

Parliament House

CANBERRA ACT 2600

Dear Senato,

I refer to your gommittee’s comments in Alert Digest No. 8 of
1992, tabled in the Senate on 3 June 1992, in relation to the
Territories Law Reform Bill, which was introduced on my behalf
into the Senate on 27 May 1992.

Pr 2

1 note that your Committee drew attention to the 12 month
period within which certain clauses of the Bill may be
proclaimed to commence, and the fact that this is in excess of
the 6 month "general rule®”, I also note that your Committee
accepted the explanation for this provision in my Explanatory
Memorandum to the Bill, and that your Committee accordingly
made no further comment on these provisions.

b x n "

Your Committee stated that it is concerned that new
subsection 8D(6), together with new paragraph 8D(7) (n) (and
new subsection 8D(3)), of each of the Christmas Island
Act_ 1958 and the Cacos (Keeling) Islands Act 19585,

would allow the Minister to delegate a range of powers to
ma person", without there being any indication of the
qualities or attributes of such a person.

I am aware of the Committee’s position that there should be a
limit on either the powers which can be delegated or the
persons (or classes of persons) to whom such powers can be
delegated. These provisions of the Bill are intended to
address this concern, as far as possible, by specifying
persons and classes of persons in paragraphs (a) to (m) of new
subsections 8D(7). These paragraphs encompass a broad range
of persons within the Commonwealth, State or Territory public
sectors.

May I assure the Committee that, when considering vesting of
powers under applied laws, under new subsections 8D(3), I will
prefer to vest powers in a person coming within paragraphs (a)
to (m) of new subsections 8D(7). Nonetheless, there may well
be circumstances, in these small, remote Territories, where it
is necessary or most appropriate to vest powers in a private

PARLIAMENT HOUSE, CANBERRA 2600, AUSTRALIA  TEL (08) 277 7360 FAX (06 273 4123
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person or body, to;ho'lppoinhod'undcr new subsections '8546). .
Exerclse.of powers of certain appeal bodies, which should be
;ﬁgn to be completely independesnt, would.be an example of
this. S :

May I also assura the Committee that a Minigter considering

vesting powers in a.private person would have regard to (while
., not belng bound by) any requirements under the ralevant iaw of

Western Australia as to the qualifications or affiliation of
the person or persons who may exércise that power in Western

Auatralia,

‘In summary, I.consider tﬁaﬁ tha provisions as drafted are
necessary in thé special circumstances of the Indian ‘Ocean
Territories. o . . .

I note in closing that your Committee also made a passing
comment auggesting that the reference to ’subsection’ in the
opening words' of new subsection 8D(7) should bs & reference to
fsection’. The purpose of subsection 8D(7) is to establish a
¢lags of persons and authorities, which can then be referred
to in subsections 8D (3) to 8D(5), so as to simplify the
drafting of those provisions, It would not be dusirable to
provide that section 8D-as a whole applies, in any particular
sense, to the class of pavsons.and authorities astablishad by
subsection 8D(7): subsection 8D(1), for example, is not
Antended Lo have any application to those persons and PN
authorities, except inasmuch as they have powers vested in or
delegated to them under subsection 8D(3): subsection 8D(6)
applies principally to the Minister, and secondarily to
persons who nesd-not come within the class established by
subgeétion 8D(7), for the reasons discussed above. So, it is
appropriate and intended for subsection 8D(?) only, rather
than the whole section, to be expressed to apply to the listed
persons and authorities . LT . .

Yours sincerely
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

MEMBERS OF THE COMMITTEE

Senator B Cooney (Chairman)
Senator A Vanstone (Deputy Chairman)
Senator R Crowley
Senator J Powell
Senator N Sherry
Senator J Tierney

TERMS OF REFERENCE
Extract from Standing Order 24

(1) (a)  Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses. of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)y  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

TENTH REPORT OF 1992

The Committee has the honour to present its Tenth Report of 1992 to the Senate.

The Committee draws the attention of the Senate to clauses of the following Acts
and Bills which contain provisions that the Committee considers may fall within
principles 1(a)(i) to (v) of Standing Order 24:

Broadcasting Services (Transitional Provisions and
Consequential Amend ) Act 1992

Social Security Legislation Amendment Act 1992

Superannuation Guarantee (Administration) Bill 1992

Trade Practices Amendment Act 1992
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BROADCASTING SERVICES (TRANSITIONAL PROVISIONS AND
CONSEQUENTIAL AMENDMENTS) ACT 1992

The Bill for this Act was introduced into the Senate on 4 June 1992 by the Minister
for Transport and Communications.

The Act makes certain transitional and consequential provisions, pursuant to the
proposed replacement of the regulatory scheme for broadcasting services provided
for by the Broadcasting Act 1942, with the new scheme provided for by the
Broadcasting Services Act 1992.

The new scheme covers a wide range of developing services which do not fall within
the traditional definition of broadcasting, but which, nevertheless, have substantial
potential to influence public thought and attitudes. The new scheme is intended
to ensure that appropriate controls can be placed on all services of this nature to
protect the public interest.

The Bill was passed by the Senate (with amendments) on 24 June 1992 and by the
House of Representatives on 26 June 1992. It received the Royal Assent on 9 July
1992. Nevertheless, the Committee makes the following further comment on the
legistation.

General comment - submission from Blake Dawson Waldron Solicitors

The Committee dealt with the (then) Bill in Alert Digest No. 9 of 1992 and in its
Ninth Report of 1992. In that Alert Digest and in that Report, the Committee
informed the Senate that it had received submissions on the Bill from Blake
Dawson Waldron Solicitors, on behalf of various clients. Copies of the submissions
were attached to the Alert Digest and Report for the information of Senators.
Amendments made in the Senate addressed concerns raised in two of those
submissions.
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The Committee has now received a further submission from Blake Dawson
‘Waldron dated 14 July 1992 on behalf of another client. A copy of that submission,
which essentially comprises a letter which Blake Dawson Waldron has written to
the Minister for Transport and Communications, is attached to this Report for the
information of Senators.

On its face, the fact situation described by Blake Dawsan Waldron appears to
indicate that the legislation in question trespasses unduly on the rights of the client
concerned. The Committee would, therefore, appreciate the Minister's views on the
Blake Dawson Waldron letter.
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SOCIAL SECURITY LEGISLATION AMENDMENT ACT 1992

The Bill for this Act was introduced into the House of Representatives on 2 April
1992 by the Minister for Social Security.

The Act implements changes in the areas of telephone concessions, Job Search
Allowance and Newstart Allowance, social security agreements with other countries,
debt recovery, the income and assets test, compensation payments and data-
matching. The Act also provides for a number of minor and technical amendments.

The Committee dealt with the Bill in Alert Digest No. 5 of 1992, in which it made
various comments. The Committee made some further comments in Alert Digest
No. 6 of 1992. The Minister for Social Security responded to those comments in
letters dated 5 May and 29 May 1992 respectively. The Minister's responses were
dealt with in the Committee's Seventh Report of 1992

On 4 June 1992, the Privacy Commissioner wrote to the Committee in response to
the Minister's responses to the Committee's comments. A copy of the Privacy
Commissioner's letter is attached to this Report. The Committee dealt with the
letter in its Eighth Report of 1992, in which it made various further comments. The
Minister for Social Security responded to those comments in a letter dated 14 July
1992. A copy of that letter is also attached to this Report. Relevant parts of the
response are also discussed below.

Concerns raised by Privacy Commissioner
Schedule 2 - proposed new subsections 11(1) and (2) of the Data-matching Program
(Assistance and Tax) Act 1990

In his Jetter of 2 April 1992, the Privacy Commissioner drew the Committee's
attention to (among other things) some proposed amendments to section 11 of the
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Data-matching Program (Assistance and Tax) Act 1990 which were contained in
Schedule 2 to the (then) Bill. The Committee noted that the (then) existing
section 11 provided:

Notice of proposed action

11.(1) Subject to subsection (4), where, solely or
partly because of information given in Step 6 of a data
matching cycle, an assistance agency considers taking

action:
(a)  tocancel or suspend any personal assistance
to; or
(b) to reject a claim for personal assistance to;
or

(©) to reduce the rate or amount of personal
assistance to; or

(d) to recover an overpayment of personal
assistance made to;

a person, the agency:
(e) must not take that action unless it had given
the person written notice:

(i) giving particulars of the information
and the proposed action; and

(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(f)  must not take that action until the expiration
of those 21 days.

(2) Subject to subsection (5), where, solely or
partly because of information given in Step 6 of a data
matching cycle, the tax agency considers taking action to
issue an assessment or an amended assessment of tax to
a person, the agency:

(a)  must not take that action unless it has given

the person written notice:

(i) giving particulars of the information
and the proposed action; and

(ii) stating that the person has 21 days
from the receipt of the notice in which
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to show cause in writing why the action
should not be taken; and
(b)  must not take that action until end of those
21 days.

[The remaining subsections are not relevant in the context of this comment]

In Alert Digest No. 5, the Committee noted that the amendment proposed by the
Schedule would apply the same regimen currently operating in relation to
informatjon obtained in Step 6 of a data-matching cycle to information obtained in
Steps 1 and 4 of a cycle.

In the context of the proposed section 11 amendments, the Privacy Commissioner
stated:

I support ... the proposal to refer in section 10(1)(a) and
(b) to another type of administrative action that may be
taken on the basis of data-matching results - this being:

"to correct the personal jdentity data it [the
agency] holds ..."

This amendment allows agencies to make any factual
carrections to file-data that come to light in the course of
the matching, thereby enabling agencies to fulfil their
responsibilities under the Privacy Act in relation to the
accuracy and completeness of data.

He went on to say:

The question then arises as to whether the usual
requirement - (s.11) that prior notice of any proposed
action be given to individuals - should apply to this new
type of administrative action.

Clearly this would not be appropriate in cases where the
correction was trivial, e.g. an incorrect postcode. I am
however concerned that some changes to an individual's
file could prove more significant and if not notified or
checked with the individual lead to significant and

- 366 -



potentially adverse consequences. This could for example
occur if an assumption were made about a discrepancy in
name or address, and a correction made to relevant
records. If the assumption was incorrect, this could then
result in communications going astray, or in the individual
being targeted for action, perhaps even as a result of a
later data-matching cycle.

An approach which might relieve agencies of the need to
give notice in minor cases but preserve the basic principle
of section 11 might be to include a further sub-section in
section 11 which would aliow the Privacy Commissioner
to specify in the guidelines circumstances in which it
would be permissible for an agency not to give a section
11 notice of correction of a record arising from data-
matching, or ta allow for notices of carrection to be given
promptly after-the-event.

The Privacy Commissioner concluded by saying:

The principle of section 11 is that individuals should be
given notice, and the opportunity to comment, before any
action is taken on the basis of a data-matching result, 1
believe this principle should extend to alteration of
records.

In Alert Digest No. 5, the Committee indicated that it agreed that it might be
considered to trespass unduly on a person's rights and liberties if, as the Privacy
Commissioner points out, that person was not given notice of (and the opportunity
to correct) an incorrect amendment of his or her record. Accordingly, the
Committee drew Senators' attention to the provision, as it may have been
considered to be in breach (by omission) of principle 1(a)(i) of the Committee's
terms of reference.

The Minister responded to that comment as follows:

The Privacy Commissioner also criticises the amendments
because they do not explicitly require a source agency to
notify an affected person of an intention to: correct the
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personal identity data it holds on that person. The Privacy
Commissioner was repr d at di ions on these
amendments with the agencies involved in the data-
matching program. It was common ground that a
pravision of the type suggested by the Commissioner
would be acceptable. What could not be agreed, however,
was a formulation distinguishing between trivial and non-
trivial amendments. It was therefore agreed that one
solution to the problem would be to leave the question
open in the Ilegislation and allow the Privacy
Commissioner to cover the matter in his guidelines which
have the force of law under section 12 of the Data-

atching Program (Assistance and ct 1990 and
which appear in the Schedule to that Act.

I fail to see how this trespasses on rights as there is
nothing in the Act to constrain the enactment or content
of such a guideline and it will have the same status once
in force as would a section of the Act. It is not necessary
to pursue the Privacy Commissioner's proposal to advert
in section 11 to the guidelines because section 12 already
provides plenary powers for the Privacy Commissioner in
that regard.

In its Seventh Report, the Committee thanked the Minister for his response and
noted the Minister's advice that this was a matter for the Privacy Commissioner to
address in his guidelines. The Committee indicated that it would draw the Minister's
response to the attention of the Privacy Commissioner.

The Privacy Commissioner responded to those comments as follows:

The Committee appears to accept the Minister's view that
I can deal with the notice-of-correction issue via the
guidelines. I have taken the view to date that it is not
open to me via the guidelines to deal with matters which
have been comprehensively addressed by the texs of the
Act. For that reason | would not see it as open to me to
provide by a guideline for a further notice when the issue
of what notices are necessary would appear to have been
comprehensively addressed by the Act.
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The Privacy Commissioner went on to say:

Consequently, to enable me to meet the Minister's
indication that he is happy for me to address this matter,
I would request the Committee to recommend an extra
provision in s.11 empowering me to make guidelines
concerning the giving, where appropriate, of notices of
correction of address.

In its Eighth Report, the Committee noted that while (in its Seventh Report) it had
been prepared to accept the Minister's advice that this matter could be dealt with
by the Privacy Commissioner in his guidelines, the Privacy Commissioner had now
indicated that he disagreed with the Minister's advice on this matter. The
Committee indicated that it would, therefore, appreciate the Minister's further
advice on the points made by the Privacy Commissioner.

The Committee went on to suggest that if, as the Privacy Commissioner stated, an
amendment to section 11 of the Privacy Act was required, then such an amendment
should be made. The Committee noted that, since the Minister had already
indicated that it was appropriate for the problem identified by the Privacy
Commissioner to be dealt with by the Privacy Commissioner's guidelines, the
Minister would presumably have no difficulty with amending the legislation to
ensure that the Privacy Commissioner could, in fact, deal with the problem in that
way.

The Minister has responded to those comments as follows:

Advice from the Legal Services Group in my Department
remains that the Privacy Commissioner can issue section
12 guidelines in the circumstances of the Bill. However,
to ensure a more authoritative view the Legal Services
Group has asked the Attorney-General's Department for
formal advice by the end of July. I will provide you with
a copy of that advice when it arrives.
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The Committee thanks the Minister for this response and for his undertaking to
pravide the Committee with a copy of the advice. When that advice has been
supplied to the Committee, it will be drawn to Senators' attention.
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SUPERANNUATION GUARANTEE (ADMINISTRATION) BILL 1992

This Bill was introduced into the House of Representatives on 2 April 1992 by the
Treasurer.

The Bill proposes to implement the Government's decision, announced in the
1991-92 Budget, to impose a tax on an employer where the employer provides
superannuation support below a minimum levy. The purpose of the Bill is to
encourage employers to provide a minimum level of superannuation support for
employees.

All employers are potentially liable for the tax. However, the tax will not apply if
the employer has provided the minimum level of superannuation support for each
employee, or if the employer is exempt in respect of a particular employee.

General comment: "Legislation by press release’

This Bill was amended by the Senate on 24 June 1992 and was returned to the
House of Representatives, with a schedule of the amendments made by the Senate,
on that day. The schedule of amendments incorrectly included four amendments
which were not, in fact, agreed to by the Senate. The presence of those
amendments in the schedule was not detected when the House of Representatives
agreed to the Bill (as amended by the Senate) later on that day and indeed, was
not detected until after both Houses rose for the winter adjournment, on 25 June
1992,

On 1 July 1992, the Australian Taxation Commissioner issued a media release on
the Superannuation Guarantee Scheme which said, in part:

The Superannuation Guarantee legislation was expected
to receive Royal Assent yesterday. However, due to a
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clerical error, four of the Senate amendments in the
Superannuation Guarantee (Administration) Bill returned
to the House had not, in fact, been made by the Senate.
As a consequence and notwithstanding the clear intention
of the House to agree to the Bill in identical form to that
passed by the Senate, the Bill has not, at this stage, been
agreed to by both Houses in identical form,

When Parliament resumes on 18 August 1992 it is
expected that procedural steps will be taken to correct
this technical problem and the Bill will be presented for
Royal Assent soon after that date.

The Commissioner of Taxation has advised employers
that in these circumstances they should act on the basis
that the Superannuation Guarantee scheme will operate
as planned from 1 July 1992,

This is, clearly, an example of 'legisiation by press release'. Notwithstanding the
particular set of facts that prompted the Commissioner's media release, the
Commissioner has, in effect, requested taxpayers to comply with the law as (he
says) it will be rather than as it js. Further, the Committee notes that if, indeed, the
Bill receives Royal Assent shortly after the resumption of Parliament, it will operate
with a slight degree of retrospectivity. However, the Committee notes that this is
a taxation bill and that, for practical reasons, the Senate has previously been
prepared to accept a degree of retrospective operation in relation to taxation
legislation, as is evident from the resolution of 8 November 1988 (see Journals of
the Senate, No. 109, 8 November 1988, pp 1104-5). Accordingly, the Committee
makes no further comment on the Bill.
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TRADE PRACTICES AMENDMENT ACT 1992

The Bill for this Act was introduced into the Senate on 26 May 1992 by the
Minister for Justice.

The Act introduces into Australia a strict product liability regime, based on the
1985 European Community Product Liability Directive, by way of amendments to
the Trade Practices Act 1974. It provides a regime of strict liability, whereby a
person who is injured or suffers property damage as a result of a defective product,
has a right to compensation against the manufacturer, without the need to prove
negligence on the part of the manufacturer.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various cor The Mini for Cc Affairs responded to those
comments in a letter dated 10 July 1992. Though the Committee notes that the Bill
was passed by the Senmate on 3 June 1992, the Minister's response may,
nevertheless, be of interest to Senators. A copy of the letter is, therefore, attached

to this report. Relevant parts of the response are also discussed below.

Survival of liability actions
Clause 4 - proposed new section 75AH of the Trade Practices Act 1974

In Alert Digest No. 8, the Committee noted that clause 4 of the (then) Bill
proposed to insert a new Part VA into the Trade Practices Act 1974. That new Part
deals with the liability of manufacturers and importers for defective goods. New
section 75AH provides:

Survival of liability actions

75AH. A law of a State or Territory about the
survival of causes of action vested in persons who die
applies to actions under section 75AD, 75AE, 75AF or
75AG.
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The Committee noted that the Trade Practices Act contained no similar provision
in relation to the survival of liability in relation to other actions under that Act. The
Commtittee indicated that it would, therefore, appreciate the Attorney-General's
advice as to the effect of the amendment on the rest of the Trade Practices Act.
The Committee indicated that, in particular, it would appreciate the Attorney-
General's advice as to whether the insertion of the proposed new section would
mean that, on the basis of the legal doctrine of expressio unius personae vel rei, est
exclusio alterius (ie the express reference to survival of liability in respect of the
actions nominated operates to exclude survival of liability in respect of all other
actions under the Act) would operate.

The Minister for Consumer Affairs has responded as follows:

The question of the application of provisions in State and
Territory laws to Federal actions is a complex one. To my
knowledge, the issue of the application of State and
Territory survivorship provisions to actions under the
Trade Practices Act 1974 (“the Act”) has never arisen.
This is probably because the greatest usage of the
legislation has been by corporate bodies and issues of
survivorship of rights upon the death of a plaintiff have
therefore not arisen, Of course, under the new regime,
the question of the application of these State and
Territory laws is more likely to be of importance.

The Minister goes on to say:

As you will probably be aware, the Bill has now been
passed by both the Senate and the House of
Representatives, In both Chambers, the Government has
indicated its intention that section 75AH should not
disturb any legal rights which may already exist in this
area. That notwithstanding, should the government
conclude that this provision may have an effect on
existing rights, appropriate legislative amendments will be
made.
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The Committee thanks the Minister for this response and for her assurance that
appropriate amendments will be made if the provision is found to affect any
existing rights.

Barney Cooney
(Chairman)
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14 July 1952

Senator The Hon Bob Collins
Mindster for Transport and Communications
Parliament House

CANBERRA ACT 2600

Dear Minister,
‘ Conversion of 3SR to FM
We act for Messrs Anthony D'Alofa and John Spark, receivers and managers of the assets and

undertaking of Hanor Pty Limited, which owns and operates commercial radio station 35R
Shepparton.

‘We are writing to draw to your attention an extremely serlous unintended consequence
arising out of the Broadcasting Services (Transitlonal Provisions and Consequential
Amendments) Act 1992 ("BST Act”).

!
The Government's policy on conversion of AM radio stations to FM in regional markets Is to
allow an infumbent AM licensee the opportunity to convert to FM (upon payment of the
relevant fee) at or after the date on which an independent radio licence commences
broadcasting on FM. The present difficulty arises because section 14A of the BST Act
preserves the opportunity of AM licensees to convert to FM only in clrcumstances where s
commenial‘ radio licence is granted under section 12 of that Act.
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BLAKE DAWSON WALDRON

Senator The Hon. Bob Collins
Minister for Transport and Communications 14 july 1992

With respect to 35R's situation, a commercial radio licence was granted to SUN FMin
Shepparton some time ago. The grant of that licence, however, is not one to which the
provisions of section 12 of the BST Act apply. Accordingly, section 14A will not operate to
allow 3SR the opportunity to convert at all. The provisions of section 14A will effectively
operate 50 as to prohibit 3SR from converting.

In March 1989, 3SR lodged an application to convert to FM. Unfortunately, the financial
position of 35R prevented that application from proceeding. In December 1991, 35R was
placed in recelvership. Negotiations are now well advanced between our clients and a third
party which would allow the station to be sold out of receivership. It had been expected that
contracts would be exchanged this month and completed in about September. Obviously
enough, this would not have atlowed 3SR suffident time to complete the conversion process
prior to 1 October, the expected date of commencement of the BST Act.

The third party has, however, suspended negotiations pending a resolution to the question of
whether 36R will retain the opportunity to convert to FM under the BST Act. We are
Instructed that there are virtually no prospects of selling 3SR in circumstances where it
cannot convert to FM under the BST Act. In those circumstances, the station would cease to
operate and all of the 25 staff presently employed would lose their jobs. The public would
also lose a commercial radio service,

The situation is critical. We urge you to consider the introduction of an amendment to the
BST Act in the Budget sittings 50 as to extend the opportunity under section 14A to AM
licensees to convert to FM to cover 35R's position. Please contact Mr Ford of this office if you
require any further information.

Yours faithfully,
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RECEIVED
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Sonste Siandiog C'tle
for the Scrutiny of Bifts

RECEIVED
24 JuL 6%

MINISTER FOR SOCIAL SECURITY
PARLIAMENT HOUSE
CANBERRA, A,C.T, 2600

Senator B Cooney
Chairman
Scnate Standing Committee for the
Scrutiny of Bills
Australian Senate 14 JULIZS
Parliament House
CANBERRA ACT 2600

Dear Barncy

At page 217 of the Scrutiny of Bills Eighth Report of 1992 (17 June 1992) you requested
my further advice on certain points made by the Privacy Commissioner about the Social
Security Legislation Amendment Bill 1992 (the Bill). The prime issue was whether the

Privacy Commnssnoner can issue guidclincs under section 12 of the Data-Matching
Qg (the Act) on a matter on which the Act is silent

or on which the Acl deals comprehenswe!y

Advice from the Legal Services Group in my Dcpanmenl remains that the Privacy
Commissioner can issue section 12 guidelines in the circumstances of the Bill. However,
10 ensure a more authoritative view the Legal Services Group has asked Attorney-
General's Department for formal advice by the cnd of July. 1 will provide you with a
copy of that advice when it arrives.

Yours sincerely

NA Yo H

NEAL BLEWETT
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Minister for Consumer Affairs
The Hon Jeannette McHugh MP

102918:jm

Senator B Cooney

Chair

Senate Standing Committee for the UERUN 2
Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney
Trade Practices A i Bill1992

1 refer to the comments of your Committee in the Scrutiny of Bills Alert Digest of 3 June 1992
concerning the above Bill.

The Committee has asked whether the inclusion of clause 75AH (providing for the application of
State and Territory laws about the survival of actions to cases under the new regime) will mean
that such laws have no application in cases brought under the rest of the regime.

The question of the application of provisions in State and Territory laws to Federal actions is a
complex one. To my knowledge, the issue of the application of State and Territory survivorship
provisions to actions under the Trade Practices Act 1974 (“the Act”) has never arisen. This is
probably because the greatest usage of the legislation has been by corporate bodies and issues of
survivorship of rights upon the death of a plaintiff have therefore not arisen. Of course, under the
new regime, the question of the application of these State and Territory laws is more likely to be
of importance.

As you will probably be aware, the Bill has now been passed by both the Senate and the House of
Representatives. In both Chambers, the Government has indicated its intention that section 75AH
should not disturb any legal rights which may already exist in this area. That notwithstanding,
should the Government conclude that this provision may have an effect on existing rights,
appropriate legislative amendments will be made.

Thank you once again for your interest in this important Bill.

Yours sincerely

Aaamw:; PV SA

Jeannette McHugh

cc. Stephen Argument

- 380 ~



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

ELEVENTH REPORT

OF

1992

9 SEPTEMBER 1992

ISSN 0729-6258



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

MEMBERS OF THE COMMITTEE
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TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a) Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shail be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly dependent
upon insufficiently defined administrative powers;

(i) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legisiative power to
parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

ELEVENTH REPORT OF 1992

The Committee has the honour to present its Eleventh Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Act
which contains provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Migration Amendment Act (No. 3) 1992
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MIGRATION AMENDMENT ACT (NO. 3) 1992

The Bill for this Act was.introduced into the House of Representatives on 27 May
1992 by the Minister for Immigration, Local Government and Ethnic Affajrs.

The Bill was introduced with the Migration Agents Registration (Application) Levy
Bill 1992 and the Migration Agents Registration (Renewal) Levy Bill 1992, These
Bills proposed to establish a comprehensive regime to regulate the conduct of
migration agents.

This Act provides a wide definition for migration agents. The central feature of the
new regime is that it requires migration agents to be registered on a Register of
Migration Agents, which is to be maintained by the Secretary of the Department
of Immigration, Local Government and Ethnic Affairs.

It is now a criminal offence to practise as a migration agent without being
registered.

The Committee dealt with the (then) Bill in Alert Digest No. 8 of 1992, in which
it made various comments. The Minister for Justice and Minister Assisting the
Minister for Immigration responded to those comments in a letter received 2
September 1992, Though the Committee notes that the Bill was passed by the
Senate on 22 June 1992, the Minister's response may, nevertheless, be of interest
to senators. A copy of the Minister's letter is, therefore, attached to this report.
Relevant parts of the response are also discussed below.

Disciplinary proceedings
Section 4 - new paragraph 114ZE(g) of the Migration Act 1958

Section 4 of the Act inserts a new Part 2A into the Migration Act 1938, That new
Part deals with migration agents and the provision of ‘immigration assistance',
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New section 114ZE deals with discretionary cancellation or suspension of migration
agents' registration. It provides:

The [Migration Agents Registration) Board may:

(a)  cancel the registration of a registered agent
by removing his or her name from the
register; or

(b)  suspend his or her registration; or

(c)  caution him or her;

if it becomes satisfied that:

(d) the agent’s application for registration was
known by the agent to be false or misleading
in a material particular; or

(e)  the agent becomes bankrupt;

(f)  the agent is not a person of integrity or is
otherwise not a fit and proper person to give
immigration assistance; or

(g) an individual related by employment to the
agent is not a person of integrity; or

(h)  the agent has not complied with the Code of
Conduct prescribed under section 114ZR,

In Alert Digest No. 8, the Committee indicated that it was concerned by paragraph
(g) above, which would allow the Migration Agents Registration Board to cancel
the registration of a migration agent if 'an individual related by employment to the
agent is not a person of integrity’. The Committee noted that, while the phrase
‘related by employment' is defined in new section 114D, there is no indication as
to who would come within the definition of being 'not a person of integrity'. The
Committee suggested that the provision would, therefore, appear to impose on
migration agents an obligation which is both onerous and, at the same time, vague,

In making this comment, the Committee noted a similar requirement in new section

114V, which sets out the qualifications for registration as a migration agent. New
subsection 114V(2) provides:
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An applicant for registration as a migration agent
must not be registered if the application is dealt with by
the [Migration Agents Registration] Board and the Board
is satisfied that:

(a) the applicant is not a person of integrity or
is otherwise not a fit and proper person to
give immigration assistance; or

(b) the applicant:

(i) is related by employment to an
individual who is not a person of
integrity; and

(if)  should not be registered because of the
fact described in subparagraph (i).

Under this provision, the prohibition against registration relies not only on the
‘relation by employment' to an individual who is 'not a person of integrity’ but also
the relevance of this fact to whether or not the agent should be registered. The
Committee suggested that the duty imposed on agents in new paragraph 114ZE(g)
would appear to be more onerous.

The Committee requested the Minister's advice as to the need for the onerous
obligations to be imposed on migration agents by new paragraph 114ZE(g).
Further, the Committee requested the Minister's advice as to why a different test
is to be applied in relation to new paragraph 114ZE(g) as compared to new
paragraph 114V(2)(b).

The Minister has responded as follows:

The purpose of the provision is explained in the
Explanatory Memorandum (paragraphs 13 and 14} in the
following terms:

in deciding whether an
applicant for registration or a
registered agent is a fit and
proper person to be a migration
agent, it may be appropriate to
consider persons associated with
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the applicant or migration
agent. This is particularly the
case where a person who would
not be permitted to become a
registered migration agent may’
seek to evade this restriction by
operating through other
registered agents.

The question of whether an individual is a 'person of
integrity' will of course depend on a subjective assessment
of particular facts and circumstances. The Migration
Agents Registration Board has a discretion to exercise in
this area and I am confident that the Board will exercise
that discretion responsibly. It should also be noted that
the decisions of the Board will be reviewable by the
Administrative Appeals Tribunal. It is, therefore, very
unlikely that the term 'person of integrity' could be used
in an arbitrary or unfair way in the context of this
legislation.

As to the question of the different tests, the Minister has said:

I do not regard the tests under the paragraphs as being
different in substance. The Board has a discretion, in
relation to both initial registration and cancellation or
suspension of registration, to take into account the fact
that a person, 'related by employment' to an applicant or
agent, is not a person of integrity. The drafting of the two
sections is slightly different but the effect of the sections
is the same, ie to vest a discretion in the Board.

I am not in a position to comment on the factors the
Board will take into account in exercising its discretion.
As you would appreciate, the Board, once established, will
be a separate authority and will need to develop its own
procedures. I would imagine, however, that the resuits of
police and corporate checks will be among the factors
taken into account.
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The Committee thanks the Minister for this response.

dn

Amanda Vanstone
(Deputy Chairman)
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* ’ 1o the Scrusay o e
Minister for Justice
Minister Assisting the Minister for Immigration
Senator the Hon. Michael Tate

Senator B Cooney
Chairman
Senate Standing Committee
for the Scrutiny of Bills
Parliament House
CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Senate Scrutiny of Bills Alert Digest
No 8 of 1992 which was referred to the Minister for
Immigration, Local Government and Ethnic Affairs by the
Secretary of your Committee.

The Alert Digest contains comments on the Migration
Amendment Bill (No 3) 1992 which has now been passed by
the Parliament.

Your Committee seeks advice as to the need for
paragraph 1142E(g). That paragraph permits the
Migration Agents Registration Board to cancel or
suspend the registration of an agent who is ‘related by
employment’ to a person who is not a ‘person of
integrity’. Your Committee notes that, although
‘related by employment’ is defined in section 114D,
there is no indication of who would not be regarded as
a ‘person of integrity’.

The purpose of the provision is explained in the
Explanatory Memorandum (paragraphs 13 and 14) in the
following terms:

#,,.in deciding whether an applicant for
registration or a registered agent is a fit and
proper person to be a migration agent, it may be
appropriate to consider persons associated with
the applicant or migration agent. This is
particularly the case where a person who would not
be permitted to become a registered migration
agent may seek to evade this restriction by
operating through other registered agents."

Parliament House, Canberra, A.C.T. 2600 Tel: (06) 277 7260 Fax: (062734136
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The question of whether an individual is a ‘person of
integrity’ will of course depend on a subjective
assessment of particular facts and circumstances. The
Migration Agents Registration Board has a discretion to
exercise in this area and I am confident that the Board
will exercise that discretion responsibly. It should
also be noted that the decisions of the Board will be
reviewable by the Administrative Appeals Tribunal. It
is, therefore, very unlikely that the term /person of
integrity’ could be used in an arbitrary or unfair way
in the context of this legislation.

The other matter on which your Committee seeks advice
concerns the reason for ‘a different test’ applying in
relation to paragraph 114ZE(g) as compared to paragraph
114V(2) (b). I do not regard the tests under the
paragraphs as being different in substance. The Board
has a discretion, in relation to both initial
registration and cancellation or suspension of
registration, to take into account the fact that a
person, ’‘related by employment’ to an applicant or
agent, is not a person of integrity. The drafting of
the two sections is slightly different but the effect
of the sections is the same, ie to vest a discretion in
the Board.

i am not in a position to comment on the factors the
Board will take into account in exercising its
discretion., As you would appreciate, the Board, once
established, will be a separate authority and will need
to develop its own procedures. I would imagine,
however, that the results of police and corporate
checks will be among the factors taken into account.

Yours sincerely

il

(Michael Tate)
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clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;
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dependent upon insufficiently defined
administrative powers;

(iif) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

TWELFTH REPORT OF 1992

The Committee has the honour to present its Twelfth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Acts
and Bill which contain provisions that the Committee considers may fall within
principles 1(a)(i) to (v) of Standing Order 24:

Broadcasting Services (Transitional Provisions and

Consequential Amendments) Act 1992

Coal Industry Amendment Act 1992

Crimes (Ships and Fixed Platforms) Bill 1992

Social Security Legislation Amendment Act 1992
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BROADCASTING SERVICES (TRANSITIONAL PROVISIONS AND
CONSEQUENTIAL AMENDMENTS) ACT 1992

The Bill for this Act was introduced into the Senate on 4 June 1992 by the Minister
for Transport and Communications.

The Act makes certain transitional and consequential provisions, pursuant to the
proposed repl of the regulatory scheme for broadcasting services provided
for by the Broadcasting Act 1942, with the new scheme provided for by the
Broadcasting Services Act 1992,

The new scheme covers a wide range of developing services which do not fall within
the traditionaf definition of broadcasting, but which, nevertheless, have substantial
potential to influence public thought and attitudes. The new scheme is intended to
ensure that appropriate controls can be placed on all services of this nature to
protect the public interest.

The Bill was passed by the Senate (with amendments) on 24 June 1992 and by the
House of Representatives on 26 June 1992. It received the Royal Assent on 9 July
1992,

The Committee most recently dealt with the Act in its Tenth Report of 1992, in
which it made certain comments on the basis of a letter from Blake Dawson
Waldron Solicitors. The Minister for Transport and Communications responded ta
those comments in a letter dated 10 September 1992, A copy of that letter is
attached to this report. Relevant parts of the response are also discussed below.

General comment - submission from Blake Dawson Waldron Solicitors
The Committee dealt with the (then) Bill in Alert Digest No. 9 of 1992 and in its

Ninth Report of 1992. In that Alert Digest and in that Report, the Committee
informed the Senate that it had received submissions on the Bill from Blake
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Dawson Waldron Solicitors, on behalf of various clients. Copies of the submissions
were attached to the Alert Digest and Report for the information of Senators.
Amendments made in the Senate addressed concerns raised in two of those
submissions.

The Committee subsequently received a further submission from Blake Dawson
Waldron (dated 14 July 1992) on behalf of another client. A copy of that
submission, which essentially comprises a letter which Blake Dawson Waldron has
written to the Minister for Transport and Communications, is attached to this
Report for the information of Senators.

In its Tenth Report, the Committee suggested that, on its face, the fact situation
described by Blake Dawson Waldron appeared to indicate that the legislation in
question might be considered to trespass unduly on the rights of the client
concerned. The Committee, therefore, sought the Minister's views on the Blake
Dawson Waldron letter.

The Minister has responded as follows:

Subsection 89D(5) of the Broadcasting Act 1942 was
inserted by the Broadcasting Amendment Act (No2) 1991
to allow non metropolitan AM commercial radio licensees
to apply for conversion to FM.

Section 15 of the Broadcasting Services (Transitional
Provisions and Consequential Amendments) Act 1992was
included at, and complies with, the request of the industry
body, the Federation of Australian Radia Broadcasters. It
was not intended to do more than preserve that right of
conversion in the special case of a non metropolitan AM
commercial radio licensee faced with competition from a
new FM licensee in circumstances where they have no
chance to use the Broadcasting Act provision, ie where
the competitive licence application is determined after the
commencement of the new Act.
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The Minister goes on to say:

A deliberate policy choice was made by the Government
not to extend AM/FM conversion rights into the new Act.
The technical specifications of services are a matter for
the Australian Broadcasting Authority (ABA) under its
power to make licence area plans (see section 26 of the
new Act). Allowing a right of AM/FM conversion would
severely limit the ability of the ABA to plan the FM
frequencies in non metropolitan areas since sufficient
frequencies would have to be reserved to allow for
conversion by all current AM licensees. That may not
present a problem in some non metropolitan areas, but it
certainly would in others.

Section 15 of the Transitional Act is intended to preserve
the ability of licensees to make a choice when faced with
new competition, not to give a perpetual right to convert,
whatever the planning priorities, to licensees who have
chosen not to exercise that right under the current Act.

The Minister goes on:

To date, 3SR has chosen not to exercise its right to
convert. It has also chosen not to apply for a
supplementary licence, which, if granted, would give it an
additional FM service. A large number of other non
metropolitan AM commercial radio licensees have also
chosen not to take up the opportunity to convert,

The receivers are obviously not content with the
opportunities offered under the new Act to seek
conversion on planning grounds through input to the
licence area plan processes of the ABA or to seek a
second competitive licence in the area on a price based
allocation basis (see sections 54 and 40 of the new Act).

It seems likely that they feel that a right to convert would
enhance the prospects for sale of the service.
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The Minister concludes by saying:

I see no reason why the ability of the ABA to plan the
provision of additional FM services to non metropolitan
radio markets should be compromised by giving open
ended rights to current licensees to convert, The aim of
the new Act is, after all, to increase the level of service to
all Australians, not primarily to protect the commercial
interests of incumbent AM commercial radio licensees.

I do not believe that the legisiation in any way trespasses
on the rights of the receivers of 3SR and, therefore, do

not consider that the amendment they advocate is
justified.

The Committee thanks the Minister for this response.

-397 -



COAL INDUSTRY AMENDMENT ACT 1992

The Bill for this Act was introduced into the House of Representatives on 30 April
1992 by the Minister for Primary Industries and Energy.

The Act amends the Coal Industry Act 1946. The amendments are designed to give
effect to the Commonwealth and New South Wales Governments' decision to
reform the powers, functions and activities of the Joint Coal Board.

The Committee dealt with the (then) Bill in Alert Digest No. 6 of 1992, in which
it made various comments. The Minister for Primary Industries and Energy
responded to those comments in a letter dated 26 May 1992, The Committee dealt
with the response in its Tenth Report of 1992, in which it made further comments.
The Minister for Primary Industries and Energy responded to those comments in
a letter dated 7 September 1992. A copy of that letter is attached to this report.
Relevant parts of the response are also discussed below.

Cc
Subclause 2(2)

by Procl: jon

In Alert Digest No. 6 of 1992, the Committee noted that subclause 2(2) of the
(then) Bill provided:

Commencement

2.(1) Sections 1 and 2 commence on the day on
which this Act receives the Royal Assent.

(2) Subsection 3(1) commences on a day to be
fixed by Proclamation.

(3) Subsection 3(2) is taken to have commenced on
31 March 1992.

Clauses 1 and 2 of the Bill are formal. The Committee noted that subclause 3(1),
if enacted, would give effect to the proposed amendments to the Coal Industry Act
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1946 which are set out in Schedules 1 to 4 of the Bill. Subclause 3(2) enacts the
amendments set out in Schedule 5.

The Committee noted that the provision for commencement by Proclamation set
out in subclause 2(2) was open-ended. The Committee suggested that, in that
respect, it would appear to be in conflict with Office of Parliamentary Counsel
Drafting Instruction No. 2 of 1989, which provides:

3. Asa general rule, a restriction should be placed on
the time within which an Act should be proclaimed (for
simplicity I refer only to an Act, but this includes a
provision or provisions of an Act). The commencement
clause should fix either a period, or a date, after Royal
Assent, (I call the end of this period, or this date, as the
case may be, the "fixed time'). This is to be accompanied
by either:

(a) a provision that the Act commences at the
fixed time if it has not already commenced
by Proclamation; or

(b)  a provision that the Act shall be taken to be
repealed at the fixed time if the
Proclamation has not been made by that
time.

4. Preferably, if a period after Royal Assent is chosen,
it should not be longer than 6 months. If it is longer,
Departments should explain the reason for this in the
Explanatory Memorandum. On the other hand, if the date
option is chosen, [the Department of the Prime Minister
and Cabinet] do not wish at this stage to restrict the
discretion of the instructing Department to choose the
date.

5. It is to be noted that if the "repeal” option is
followed, there js no limit on the time from Royal Assent
to commencement, as long as the Proclamation is made
by the fixed time.

6. Clauses providing for commencement by
Proclamation, but without the restrictions mentioned
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above, should be used only in unusual circumstances,
where the commencement depends on an event whose
timing is uncertain (eg enactment of complementary State
legislation).

The Committee noted that, by way of explanation for the Proclamation provision
in this Bill, the Explanatory Memorandum to the Bill stated:

Clause 2 does not provide for the usual six month Jimit on
Proclamation as commencement of these amendments has
to be in parallel with New South Wales' Coal Industry
Amendment Act 1992,

The Committee suggested that, on its face, this explanation would appear to satisfy
the criterion set out in paragraph 6 of the Drafting Instruction. However, the
Committee noted by way of analogy that a similar situation arose in relation to the
Coal Mining Industry (Long Service Leave Funding) Bill 1992, which the
Committee dealt with elsewhere in Alert Digest No. 6. The Committee noted that
subclause 2(2) of that Bill provided:

Subject to subsection (3), sections 35 and 44 to 49
commence on a day or days to be fixed by Proclamation.

The Explanatory Memorandum to that Bill indicated that (as with the Bill with
which it was then dealing) the commencement of the clauses referred to was
dependent on the passage of complementary State legislation and the 6 month time
limit contemplated by Drafting Instruction No. 2 was, therefore, inappropriate. The
Committee noted that, nevertheless, subclause 2(3) of the: Coal Mining Industry
(Long Service Leave Funding) Bill 1992 went on to provide:

(3) If a section mentioned in subsection (2) does
not commence under that subsection within the period of
12 months beginning on the day on which this Act
receives the Royal Assent, it commences on the first day
after the end of that period.
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The Commiittee suggested that a similar approach in the Coal Industry Amendment
Bill 1992 would be preferable to the open-ended Proclamation clause which was
contained in the Bill. The Committee indicated that it would appreciate the
Minister's views on this suggestion.

In his letter of 26 May 2992, the Minister responded to those comments as follows:

No direct comparison should be drawn between the Coal
Industry Amendment Bill and the Coal Mining Industry

(Long_Service Leave Funding) Bill. Unlike the Coal
Industry Amendment Bill, the Coal Mining Industry (Lo
Service Leave Funding) Bill is not dependent upon the

passage of parallel State legislation.

The Joint Coal Board is a unique statutory body
constituted under Commonwealth and NSW Coal Industry
Acts_of 1946, Both Acts parallel each other and both
commenced on 1 February 1946. The timing of
commencement of amendments to the Acts have been
coordinated with the State to ensure that the legal basis
on which the Board was formed was correct at all times.

The objective of subclause 2(2) is to allow the
Commonwealth and State to have the same
commencement date for both Amendment Acts. The
State Bill was introduced into the State Parliament on
30 April, the same day the Coal Industry Amendment Bill
was introduced into the House of Representatives. It is
the intention of both the Commonwealth and State
Governments that the Acts be proclaimed as soon as
possible after Royal Assent to facilitate implementation
of the changes to the powers and functions of the Board
and of the other arrangements provided for in the
amendments.

In its Tenth Report the Committee thanked the Minister for this response but
noted that it had some difficulty with the Minister’s statement that no direct
comparison with the Coal Mining Industry (Long Service Leave Funding) Bill 1992
should be drawn, because that Bill was not dependent on the passage of parallel
State legislation. The Committee noted that the Explanatory Memorandum to the
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Coal Mining Industry (Long Service Leave Funding) Bill referred to the
commencement of the relevant amendments needing to be 'parallel' to a New South
Wales Act. The Committee noted that, in making its original comment, it assumed
that the same general problems would apply in each instance.

The Minister has responded to those comments as follows:

T am pleased to advise the Committee that arrangements
were made with the NSW Government for a common
date of 7 August 1992 to Proclaim both the State and
Commonwealth Coal Industry Amendment Acts, and this
action has been completed.

The Committee thanks the Minister for this further response.

Inappropriate delegation of legislative power
Schedule 2 - proposed new section 25 of the Coal Industry Act 1946

In Alert Digest No. 6, the Committee noted that Schedule 2 of the (then) Bill
contained a series of proposed amendments to the Coal Industry Act which relate
to the functions of the Joint Coal Board. The Committee noted that proposed new
section 25 provides:

Until such time as the Commonwealth Minister
and the State Minister direct, the Board has the following
powers and functions:

(a)  to monitor, promote and specify adequate
training standards relating to health and
safety for workers engaged in the coal
industry;

(b)  to monitor dust in coal mines;
{c)  to collect, coliate and disseminate statistics
related to the coal industry, other than

statistics related to the health and welfare of
workers.
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The Committee noted that in relation to this proposed new section, the Explanatory
Memorandum to the Bill states:

This new section empowers the Board to continue with its
powers and functions in relation to workers' training, dust
monitoring and other industry statistics not related to the
health and welfare of workers until such time as both the
Commonwealth and State Ministers direct.

The Committee suggested that the effect of the proposed new section, if enacted,
would be to allow the Commonwealith and State Minister to agree to, in effect,
repeal the section or any of its parts. In making this comment, the Committee
noted that there was no requirement for the Parliament to be notified of such an
action, by the tabling of the relevant direction or otherwise.

The Committee drew Senators’ attention to the provision, as it may have been
considered a delegation of legislative power which is insufficiently subject to
parliamentary scrutiny in breach of principle 1(a)(v) of the Committee's terms of
reference.

In his letter of 26 May 1992, the Minister responded to those comments as follows:

The above [provision is] considered appropriate because
of the joint Commonwealth/State constitution of the
Board. It is to be noted that the Board is required to lay
before both the Commonwealth and State Parliaments an
Annual Report for the financial year. Any change to the
Board's functions as set out in proposed new section 25
and the Board's orders would be reported in the Annual
Report and therefore open to parliamentary scrutiny this
way.

In its Tenth Report, the Committee thanked the Minister for this response but
made some further comments. While it accepted that the Parliament may become
aware of any changes to the Board's functions and of any orders by virtue of their
being reported in the Board's annual report, the Committee noted that this
notification would probably occur a significant time after the event. Further, the
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Committee noted that, in these circumstances, knowledge of an event does not
necessarily equate to the event being open to scrutiny.

The Minister has responded to those comments as follows:

In view of the Committee's concerns on this matter, I will
undertake to advise Parliament in the event that the State
Minister and I agree to modify the powers of the Board
under Section 25 of the Act.

The Committee thanks the Minister for this further response and for his
undertaking.

Exercise of legislative power insufficiently subject to parliamentary scrutiny
Schedule 2 - proposed new section 28 of the Coal Industry Act 1946

In Alert Digest No. 6, the Committee noted that Schedule 2 to the (then) Bill
contained a proposed new section 28 of the Coal Industry Act, which provides:

(1) The Board may, with the approval of the
Commonwealth Minister and the State Minister, make
orders, not inconsistent with this Act or the regulations,
for or with respect to the Board's powers and functions
under sections 23 and 25 to 27.

(2) The Board may, with the approval of the
Commonwealth Minister and the State Minister, by order
amend or revoke any order made by the Board.

The Committee noted that proposed new section 28A, if enacted, would require
orders made pursuant to proposed new section 28 to be published in the Gazette
and the State Gazette,

The Committee observed that orders made pursuant to the proposed new section

would be, on their face, delegated legislation. The Committee noted that they could
have significant effect, For example, proposed new subsection 53(1) (which is
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contained in Schedule 2 to the Bill), provides for a substantial monetary penalty in
relation to the failure to comply with an order made under proposed new section
28. The Committee suggested that, this being the case, it would appear to be
appropriate that any orders made pursuant to the proposed section be subject to
scrutiny by the Parliament.

The Committee nated that, on this point, the Explanatory Memorandum to the Bill
states:

49. This new section empowers the Board to make
orders in regard to its functions as set out in new sections
23 and 25 to 27 inclusive. The Board will need to obtain
the approval of both the Commonwealth and State
Ministers before making an order. Ministerial approval is
also required before the Board can amend or revoke an
order.

50. The order is not, as would normally be the case for
such an instrument, disallowable. This is to avoid possible
inconsistencies between the Commonwealth and State
Parliaments, that is, where one Parliament disallows an
order while the other Parliament allows it.

The Committee indicated that, while it accepted that, under the circumstances, a
disallowance mechanism might provide difficulties in relation to such orders, it was
not satisfactory that, as a result, the orders should not be subject to any form of
parliamentary scrutiny. In making this comment, the Committee aiso noted that
there were only two governments involved in this case.

The Committee drew Senators' attention to the provision, as it may have been
considered to insufficiently subject the exercise of legislative power to parliamentary
scrutiny in breach of principle 1(a)(v) of the Committee's terms of reference.

In his letter of 26 May 1992, the Minister responded to that comment as follows:

The above [provision is] considered appropriate because
of the joint Commonweaith/State constitution of the
Board.
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In its Tenth Report, the Committee thanked the Minister for this response but
noted that the response essentially re-stated what was contained in the Explanatory
Memorandum and did not address the Committee's comments in Alert Digest
No. 6.

The Minister has responded to that comment as follows:

1 note the Committee's appreciation of the difficulty of
having a disallowance mechanism in these cases. In order
to accommodate the Committee's concerns, I will
undertake to advise Parliament in the event that the State
Minister and I agree to the Board making new Orders.

The Committee thanks the Minister for his further response and for his
undertaking.

Privilege against self-incrimination
Schedule 4 - proposed new subsection 53(2) of the Coal Industry Act 1946

In Alert Digest No. 6, the Commiittee noted that Schedule 4 of the (then) Bill
proposed to insert a new section 53 into the Coal Industry Act. That proposed new
section provides, in part:

(2) A person must not, without reasonable excuse,
refuse to answer any question referred to in section 51.
Penalty:

(a) in the case of an individual - $3,000; and

(b). in the case of a body corporate - $10,000.

(3) A person must not, without reasonable excuse,
fail or refuse to produce any books, records or documents
referred to in section 51.

Penalty:

(a) in the case of an individval - $3,000; and
(b) in the case of a body corporate - $10,000.
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The Committee indicated its assumption that, in each case, it would be a
‘reasonable excuse' for a person to decline to answer questions or produce
documents on the grounds that it might tend to incriminate him or her, relying on
the common law privilege against self-incrimination. However, the Committee noted
that many persons are not aware of this privilege. The Committee, therefore,
requested the Minister's advice as to whether there was any provision for a person
who is asked questions or required to produce documents in these circumstances
to be given a warning about the use that can be made of any information obtained
and their rights to decline to answer questions, etc.

In his letter of 26 May 1992, the Minister responded to that comment as follows:

I will write to the NSW Minister who has responsibility
for the Joint Coal Board on this matter once the
Commonwealth and State Bills are passed through both
Parliaments. It is my intention to issue a direction to the
Board, jointly with the NSW Minister, requiring its
inspectors to notify persons of their common law privilege
prior to carrying out duties under new section 53.

In its Tenth Report the Committee thanked the Minister for this response and
noted his intention to issue a direction to the Board on this matter.

The Minister has now provided the following further response:

The power for Ministers to issue such an order was not
available to us until the Proclamation of the Acts on
7 August 1992, 1 have now written to my State
counterpart seeking his agreement to progress this matter.

The Committee thanks the Minister for this response and for his assistance on
these matters.
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CRIMES (SHIPS AND FIXED PLATFORMS) BILL 1992

This Bill was introduced into the Senate on 25 June 1992 by the Minister for
Justice.

The Bill proposes to give effect to the Convention for the Suppression of Unlawful
Acts Against Maritime Navigation and the Protocol for the Suppression of Unlawiful
Acts Against Fixed Platforms Located on the Continental Shelf. Both instruments
were done in Rome in 1988. They fill an important gap in the present international
regime to prevent and suppress maritime terrorism.

The Committee dealt with the Bill in Alert Digest No. 10 of 1992, in which it made
various comments. The Attorney-General responded to those comments in a letter
dated 9 September 1992. A copy of that letter is attached to this report. Relevant
parts of the response are also discussed below.

Offence provisions
Clauses 12, 14, 15, 16 and 17

In Alert Digest No. 10, the Committee noted that clause 12 of the Bill provides:

Destroying or damaging navigational facilities

12. A person must not destroy or seriously damage
maritime navigational facilities or seriously interfere with
their operation if that act is likely to endanger the safe
navigation of a private ship.
Penalty: 1S years imprisonment.

The Committee noted that, in the course of debate on the Bill in the Senate on 19
August 1992, Senators Hill and Spindler suggested that, on the face of the
provision, there would be no requirement for the prosecution to prove that a
person charged with an offence under the provision actually intendedto do the acts
constituting the offence.
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The Committee noted that the offences provided for in clauses 14 to 17 of the Bill
are similarly couched. Those clauses provide:

Causing death

14. A person who kills a person in connection with the
commission or attempted commission of an offence
against any of sections 8 to 13 is guilty of an offence.
Penalty: Life imprisonment.

Causing grievous bodily harm

15. A person who causes grievous bodily harm to a
person in connection with the commission or attempted
commission of an offence against any of sections 8 to 13
if guilty of an offence.

Penalty: 15 years imprisonment.

Causing injury to a person

16. A person who injures a person-in connection with
the commission or attempted commission of an offence
against any of sections 8 to 13 is guilty of an offence.
Penalty: 10 years imprisonment.

Threatening to endanger a ship

17.(1) A person must not threaten to do an act that
would constitute an offence against section 9, 10 or 12
with intent to compel an individual, a body corporate or
a body politic to do or refrain from doing an act, if that
threat is likely to endanger the safe. navigation of the ship
concerned.

Penalty: 2 years imprisonment.

(2) For the purpose of this section, a person is taken
to threaten to do an act if the person makes any
statement or does anything else indicating, or from which
it could reasonably be inferred, that it is his or her
intention to do that act.

The Committee noted that these provisions may be contrasted with clause 13 of the
Bill, which provides:

Giving false information
13. A person must not knowingly endanger the safe
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navigation of a private ship by communicating false
information.
Penalty: 15 years imprisonment. [emphasis added]

In making this comment, the Committee noted that Article 3 of the Convention for
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, which
these provisions seek to implement, makes it an offence for a person to 'unlawfully
and intentionally' do the various acts referred to. The Committee also noted that
when Senators Hill and Spindler raised their concerns in the Senate, the Minister
for Justice indicated that the concerns appeared to be legitimate. The Committee,
therefore, sought the Attorney-General's views on the concerns raised by Senators
Hill and Spindler.

The Attorney-General has responded as follows:

The scheme of the Bill is such that there are two main
types of offence. The first is inherently dangerous to the
safe navigation of a ship and does not require separate
proof of the likelihood of such danger. This group
includes hijacking and destruction of ships. The second
type of offence requires that the offender know that the
act constituting the offence is likely to endanger the safe
navigation of a ship. This group includes damaging a ship
or its cargo and acts of violence. The damage required for
these offences is not limited to serious damage. Clause 13,
for example, is only limited by the requirement that the
offender knows the safe navigation of a ship will be
endangered. Tt would not be appropriate for the high
penalties contemplated by the Bill to be imposed for
these offences unless they were limited by such a
requirement of knowledge of the consequences of the act
prohibited.

The Attorney-General goes on to say:

Clause 12 does not fall within either of these groups. As
the Minister for Justice pointed out during the Second
Reading debate, the inherently serious nature of the
offence distinguishes it from those, like section 13, where
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it is necessary to prove knowledge. It is sufficient that the
prosecution should have to prove a likelihood of danger
to the safe navigation of a private ship flowing from the
offending acts. It should be noted that the clause is
limited in its application to acts of destruction, serious
damage and serious interference.

The offences created by clauses 14 to 16 are 'incidental'
offences, which require proof of one of the other
offences. It is the connection with the main offence that
adds to the seriousness of the act. That is not to say,
however, that these offences are not serious in
themselves. An example of such an incidental act of
violence is the murder by the Achille Lauro hijackers of
Leon Klinghoffer. That act did not itself endanger the
safe navigation of the ship but was one of the most
serious offences intended to be proscribed by the drafters
of the Convention. Any element of endangering the safe
navigation of a ship will, where necessary, have been
proved in refation to the main offence.

Clause 17 creates the offence of threatening to commit
certain other offences. The offence is only committed
where the threat itself is likely to endanger the safe
navigation of a ship. Accordingly, it is only in very limited
circumstances and where a very serious threat has been
made that an offence has been committed under this
clause. It is not necessary or appropriate to include a
requirement of knowledge of the consequences of the
threat itself, as well as the knowledge of the consequences
of the act threatened.

The Committee thanks the Attorney-General for this response.

Delegation of powers to 'a person authorised by the Attorney-General'
Subclause 30(1), clause 32

In Alert Digest No. 10, the Committee noted that subclause 30(1) of the Bill
provides:

Written consent of Attorney-General required
30.(1) A prosecution for an offence:
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(a)  against Division 1 of Part 2 or Part 3; or

(b)  arising under section 5 or 7 of the Crimes Act
1914 in relation to an offence against any of
sections 8 to 16 and sections 21 to 27;

may not be begun except with the consent of the

Attorney-General or of a person authorised by the

Attorney-General to give consent.

Clause 32 provides:

Evidence of certain matters
32. A certificate by the Attorney-General, or a person

authorised by the Attorney-General to give such a

certificate, stating any of the following:

(a) that a specified State was, at specified times, a
Convention of Protocol State;

(b) the extent to which a specified Convention or
Protocol State had, at specified times, extended its
jurisdiction under Article 6(2) of the Convention
or Article 3(2) of the Protocol;

(c)  that specified waters were, at a specified time:

(i) within the internal waters or territorial sea, or
above the continental shelf, or Australia or of
a specified foreign country; or

(ii) beyond the territorial sea of Australia and of
any foreign country;

is, for the purposes of any proceedings under this Act,

evidence of the facts stated in the certificate.

The Committee noted that, in the case of subclause 30(1), the Attorney-General
would be able to authorise ‘a person' to give the consent for the prosecution of
various offences which, otherwise, would only be able to be given by the Attorney-
General him/herself. Similarly, the Committee noted that, in the case of clause 32,
the Attorney-General would be able to authorise 'a person' to certify various
matters on his or her behalf. The Committee also noted that there is no limit on
the persons or classes of persons who could be so authorised.

The Committee suggested that, in the circumstances, it may be considered

appropriate that the Attarney-General's power of authorisation be limited, either
by reference to particular office-holders (eg to members of the Senior Executive
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Service) or to persons holding particular qualifications. Accordingly, the Committee
drew Senators' attention to the clauses, as they may be considered to make rights,
liberties or obligations unduly dependent upon insufficiently defined administrative
powers, in breach of principle 1(a)(ii) of the Committee's terms of reference.

The Attorney-General has responded as follows:

Clauses 30 and 32 enable me to authorise a person to
give consents and certificates. Such persons would be
acting on my behalf, rather than exercising an
independent discretion as a delegate. I note, however,
that under subsection 17(2) of the Law Officers Act 1964
T am able to delegate these powers to the holder of an
office specified in the instrument of delegation.

T anticipate that these powers would only be used in very
limited circumstances. I may wish to authorise the
Director of Public Prosecutions or one of his senior
officers to exercise my power ta consent to prosecute in
some circumstances. The other possibility is that I may
wish to enable a State authority to institute proceedings
in some circumstances. In the latter case, authorisations
would be made on the basis of arrangements to be made
with the States and it would be difficult and inappropriate
to specify the offices in advance.

The Attorney-General concludes by saying:

The power to authorise the giving of certificates is most
likely to be exercised in favour of the Secretary to the
Department of Foreign Affairs and Trade but there may
be circumstances when some other person is appropriate.
Because of the very limited nature of the power to be
conferred, an exception to the general principle would
seem to be justified.

The Committee thanks the Attorney-General for this response and for his
assistance on these matters.
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SOCIAL SECURITY LEGISLATION AMENDMENT ACT 1992

The Bill for this Act was introduced into the House of Representatives on 2 April
1992 by the Minister for Social Security.

The Act implements changes in the areas of telephone concessions, Job Search
Allowance and Newstart Allowance, social security agreements with other countries,
debt recovery, the income and assets test, compensation payments and data-
matching, The Act also provides for a number of minor and technical amendments.

The Committee dealt with the Bill in Alert Digest No. § of 1992, in which it made
various comments. The Committee made some further comments in Alert Digest
No. 6 of 1992. The Minister for Social Security responded to those comments in
letters dated 5 May and 29 May 1992 respectively. The Minister's responses were
dealt with in the Committee's Seventh Report of 1992

On 4 June 1992, the Privacy Commissioner wrote to the Committee in response to
the Minister's responses to the Committee's comments. The Committee dealt with
the letter in its Eighth Report of 1992, in which it made various further comments.
The Minister for Social Security responded to those comments in a letter dated 14
July 1992. The Committee dealt with that response in its Tenth Report of 1992.
The Minister has now provided a further response, a copy of which is attached to
this Report.

Concerns raised by Privacy Commissioner
Schedule 2 - proposed new subsections 11(1) and (2) of the Data-matching Program
(Assistance and Tax) Act 1990

In a letter dated 2 April 1992, the Privacy Commissioner drew the Committee's
attention to (among other things) some proposed amendments to section 11 of the
Data-matching Program (Assistance and Tax) Act 1990 which were contained in
Schedule 2 to the (then) Bill. The Committee noted that the (then) existing
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section 11 provided:

Notice of proposed action
11.(1) Subject to subsection (4), where, solely or
partly because of information given in Step 6 of a data
matching cycle, an assistance agency considers taking
action:
(a) to cancel or suspend any personal assistance
to; or
(b) to reject a claim for personal assistance to; or
(c) to reduce the rate or amount of personal
assistance to; or
(d) to recover an overpayment of personal
assistance made to;

a person, the agency:
(e) must not take that action unless it had given
the person written notice:
(i) giving particulars of the information
and the proposed action; and
(ii) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and
(f) must not take that action until the expiration
of those 21 days.

(2) Subject to subsection (S), where, solely or
partly because of information given in Step 6 of a data
matching cycle, the tax agency considers taking action to
issue an assessment or an amended assessment of tax to
a person, the agency:

(a) must not take that action unless it has given

the person written notice:

(i) giving particulars of the information
and the proposed action; and

(i) stating that the person has 21 days
from the receipt of the notice in which
to show cause in writing why the action
should not be taken; and

(b) must not take that action until end of those

21 days.

[The remaining subsections are not relevant in the context of this comment}
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In Alert Digest No. 5, the Committee noted that the amendment proposed by the
Schedule would apply the same regimen currently operating in relation to
information obtained in Step 6 of a data-matching cycle to information obtained in
Steps 1 and 4 of a cycle.

In the context of the proposed section 11 amendments, the Privacy Commissioner
stated:

T'support ... the proposal to refer in section 10(1)(a) and
(b) to another type of administrative action that may be
taken on the basis of data-matching results - this being:

"to correct the personal identity data it [the
agency] holds ..."

This amendment allows agencies to make any factual
corrections to file-data that come to light in the course of
the matching, thereby enabling agencies to fulfil their
responsibilities under the Privacy Act in relation to the
accuracy and completeness of data.

He went on to say:

The question then arises as to whether the usual
requirement - (5.11) that prior notice of any proposed
action be given to individuals - should apply to this new
type of administrative action.

Clearly this would not be appropriate in cases where the
correction was trivial, e.g. an incorrect postcode. I am
however concerned that some changes to an individual's
file could prove more significant and if not notified or
checked with the individual lead to significant and
potentially adverse consequences. This could for example
occur if an assumption were made about a discrepancy in
name or address, and a correction made to relevant
records. If the assumption was incorrect, this could then
result in communications going astray, or in the individual
being targeted for action, perhaps even as a result of a
later data-matching cycle.
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An approach which might relieve agencies of the need to
give notice in minor cases but preserve the basic principle
of section 11 might be to include a further sub-section in
section 11 which would allow the Privacy Commissioner
to specify in the guidelines circumstances in which it
would be permissible for an agency not to give a section
11 notice of correction of a record arising from data-
matching, or to allow for notices of correction to be given
promptly after-the-event.

The Privacy Commissioner concluded by saying:

The principle of section 11 is that individvals should be
given notice, and the opportunity to comment, before any
action is taken on the basis of a data-matching result. 1
believe this principle should extend to alteration of
records.

In Alert Digest No. 5, the Committee indicated that it agreed that it might be
considered to trespass unduly on a person's rights and liberties if, as the Privacy
Commissioner points out, that person was not given notice of (and the opportunity
to correct) an incorrect amendment of his or her record. Accordingly, the
Committee drew Senators' attention to the provision, as it may have been
considered to be in breach (by omission) of principle 1(a)(i) of the Committee's
terms of reference.

The Minister responded to that comment as follows:

The Privacy Commissioner also criticises the amendments
because they do not explicitly require a source agency to
notify an affected person of an intention to correct the
personal identity data it holds on that person. The Privacy
Commissioner was represented at discussions on these
amendments with the agencies involved in the data-
matching program. It was common ground that a
provision of the type suggested by the Commissioner
would be acceptable. What could not be agreed, however,
was a formulation distinguishing between trivial and non-
trivial amendments. It was therefore agreed that one
solution to the problem would be to leave the question
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open in the legislation and allow the Privacy
Commissioner to cover the matter in his guidelines which
have the force of Jaw under section 12 of the Data-

matching_Program (Assistance and Tax) Act 1990 and

which appear in the Schedule to that Act.

I fail to see how this trespasses on rights as there is
nothing in the Act to constrain the enactment or content
of such a guideline and it will have the same status once
in force as would a section of the Act. It is not necessary
to pursue the Privacy Commissioner's proposal to advert
in section 11 to the guidelines because section 12 already
pravides plenary powers for the Privacy Commissioner in
that regard,

In its Seventh Report, the Committee thanked the Minister for his response and
noted the Minister's advice that this was a matter for the Privacy Commissioner to
address in his guidelines. The Committee indicated that it would draw the Minister's
response to the attention of the Privacy Commissioner.

The Privacy Commissioner responded to those comments as follows:

The Committee appears to accept the Minister’s view that
I can deal with the notice-of-correction issue via the
guidelines. I have taken the view to date that it is not
open to me via the guidelines to deal with matters which
have been comprehensively addressed by the text of the
Act. For that reason I would not see jt as open to me to
provide by a guideline for a further notice when the issue
of what notices are necessary would appear to have been
comprehensively addressed by the Act.

The Privacy Commissioner went on to say:

Consequently, to enable me to meet the Minister's
indication that he is happy for me to address this matter,
1 would request the Committee to recommend an extra
pravision in s.11 empowering me to make guidelines
concerning the giving, where appropriate, of notices. of
correction of address.
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In its Eighth Report, the Committee noted that while (in its Seventh Report) it had
been prepared to accept the Minister's advice that this matter could be dealt with
by the Privacy Commissioner in his guidelines, the Privacy Commissioner had now
indicated that he disagreed with the Minister's advice on this matter. The
Committee indicated that it would, therefore, appreciate the Minister's further
advice on the points made by the Privacy Commissioner.

The Committee went on to suggest that if, as the Privacy Commissioner stated, an
amendment to section 11 of the Privacy Act was required, then such an amendment
should be made. The Committee noted that, since the Minister had already
indicated that it was appropriate for the problem identified by the Privacy
Commissioner to be dealt with by the Privacy Commissioner's guidelines, the
Minister would presumably have no difficulty with amending the legislation to
ensure that the Privacy Commissioner could, in fact, deal with the problem in that
way.

In his letter dated 14 July 1992, the Minister responded to those comments as
follows:

Advice from the Legal Services Group in my Department
remains that the Privacy Commissioner can issue section
12 guidelines in the circumstances of the Bill. However,
to ensure a more authoritative view the Legal Services
Group has asked the Attorney-General's Department for
formal advice by the end of July. I will provide you with
a copy of that advice when it arrives.

The Minister has now provided the Committee with a copy of an advice from the

Attorney-General's Department which supports the view taken by his Department.
A copy of that advice is attached to this Report for the information of Senators.

The Committee thanks the Minister for his assistance in this, matter. \J‘

Amanda Vanstone
(Deputy Chairman)
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RECEIVED

Minister for Transport 11SEP 1982
Sanding Ce

and Communications s antes %

Parliament House
Canberra ACT 2600
Australia
Tel. (06) 277 7200
Fax. (06) 273 4106
Senator B Cooney
Chairman
Senate Standing Committee 308 1
on the Scrutiny of Bills kP 1382
Parliament House
CANBERRA ACT 2600

Dear

Thank you for the Committee'S™Report of 19 August 1992 on
the Broadcasting Services (Transitional Provisions and
Consequential Amendments) Act 1992.

subsection 89D(5) of the Broadcasting Act 1942 was inserted
by the Broadcasting Amendment Act (No 2) 1991 to allow hon
metropolitan AM commercial radio licensees to apply for
conversion to FM.

Section 15 of the Broadcasting Services (Transitional
Provisions and Consequential Amendments) Act 1992 was
included at, and complies with, the request of the industry
body, the Federation of Australian Radio Broadcasters. It
was not intended to do more than preserve that right of
conversion in the special case of a non metropolitan AM
commercial radio licensee faced with competition from a new
FM licensee in circumstances where they have no chance to
use the Broadcasting Act provision, ie where the competitive
licence application is determined after the commencement of
the new aAct.

A deliberate policy choice was made by the Government not to
extend AM/FM conversion rights into the new Act. The
technical specifications of services are a matter for the
Australian Broadcasting Authority (ABA) under its power to
make licence area plans (see section 26 of the new Act).
Allowing a right of AM/FM conversion would severely limit
the ability of the ABA to plan the FM frequencies in non
metropolitan areas since sufficient frequencies would have
to be reserved to allow for ceonversion by all current aM
licensees. That may not present a problem in some non
metropolitan areas, but it certainly would in others.

Section 15 of the Transitional Act is intended to preserve
the ability of licensees to make a choice when faced with
new competition, not to give a perpetual right to convert,
whatever the planning priorities, to licensees who have
chosen not to exercise that right under the current Act.
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To date, 3SR has chosen not to exercise its right to
convert. It has also chosen not to apply for a supplementary
licence, which, if granted, would give it an additional FM
service. A large number of other non metropolitan AM
commercial radio licensees have also chosen not to take up
the opportunity to convert.

The receivers are obviously not content with the
opportunities offered under the new Act to seek conversion
on planning grounds through input to the licence area plan
processes of the ABAR or to seek a second competitive licence
in the area on a price based allocation basis (see sections
54 and 40 of the new Act).

It seems likely that they feel that a right to convert would
enhance the prospects for sale of the service.

I see no reason why the ability of the ABA to plan the
provision of additional FM services to non metropolitan
radio markets should be compromised by giving open ended
rights to current licensees to convert. The aim of the new
Act is, after all, to increase the level of service to all
Australians, not primarily to protect the commercial
interests of incumbent AM commercial radio licensees.

I do not believe that the legislation in any way trespasses
on the rights of the receivers of 3SR and, therefore, do not
consider that the amendment they advocate is justified.

Yours sincerely

{Bok Collixs)
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Dear St‘ephen,
i Converslon of 3SR to FM

Further to our conversation of yesterday, 1 attach a copy of a letter sent this morning to
Senator Collins.

Please telephone me if I can be of any further assistance.

Kind regards,
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Senator The Hon. Bob Collins
Minister for Transport and Communications
Parliament House
CANBERRA ACT 2600
!
Dear Minigter,
| Conversion of 3SR to FM

We act for Messrs Anthony D'Alofa and John Spark, receivers and managers of the assets and
undertaking of Hanor Pty Limited, which owns and operates commereial zadlo station 3SR
Sheppmor}.

We are wrihng to draw to your attention an extremely serlous unintended consequence
arlsing out of the Broadcasting Services (Transitional Provisions and Consequential
Amendments) Act 1992 ("BST Act").

The Goverriment's policy on conversion of AM radio stations to FM in reglonal markets is to
allow an incumbent AM licensee the opportunity to convert to FM (upon payment of the
relevant feg) at or after the date on which an independent radio licence commences
broadcasting on FM. The present difficulty arises because section 14A of the BST Act
preserves the opportunity of AM licensees to convert to FM only in circumstances where a
commerciaf radio licence is granted under section 12 of that Act.
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i
BLAXE D.ilwson WALDRON
l 2.

i
Senator The Hon. Bob Collins
Minister for Transport and Communications 14 July 1992

With respect to 35R's situation, a commercial radio licence was granted to SUN FMin
Shepparton some time ago. The grant of that licence, however, is not one to which the
provisions of section 12 of the BST Act apply. Accordingly, section 14A will not operate to
allow 35R the opportunity to convert at all. The provisions of section 14A will effectively
operate s0 as to prohibit 3SR from converting.

In March 1989, 3SR lodged an application to convert to FM. Unfortunately, the financial
position of 3SR prevented that application from proceeding. In December 1991, 35R was
placed in receivership. Negotiations are now well advanced between our clients and a third
party which would allow the station to be sold out of receivership. It had been expected that
contracts would be exchanged this month and completed in about September. Obviously
enough, this would not have allowed 3SR sufficlent time to complete the conversion process
prior to 1 October, the expected date of commencement of the BST Act.

The third party has, however, suspended negotiations pending a resolution to the question of
whether 35R will retain the opportunity to convest to FM under the BST Act. We are
Instructed that there are virtually no prospects of selling 3SR in circumstances where it
cannot convert to FM under the BST Act. In those circumstances, the station would cease to
operate and all of the 25 staff presently employed would lose their jobs. The public would
also lose a commerdial radio service,

The situation is critical. We urge you to consider the introduction of an amendment to the
BST Act in the Budget sittings 50 as to extend the ogfonunlty under section 14A to AM
Hicensees to convert to FM to cover 35R's position. Please contact Mr Ford of this office if you
require any further information.

Yours faithfully,
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RECEIVED
10 SEP 0992

Sennlo-bi

for e Scrutiny of Bifs

Senator B Cooney -7 <pp
Chairman

Standing Committee for the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senyéoé\“e';@

I refer to Mr Argument's memorandum of 9 June 1992 addressed to my Senior Adviser,
enclosing a copy of the Committee's Seventh Report dated 3 June 1992.

Twould like to offer you some additional comments on the issues raised by the
Committee in relation to the Coal Industry Amendment Bill 1992.

Date of Proclamation

The Committee was concerned about the open-ended nature of the date of Proclamation
for the Bill.

Tam pleased to advise the Committee that arrangements were made with the NSW
Government for a common date of 7 August 1992 to Proclaim both the State and
Commonwealth Coal Industry Amendment Acts, and this action has been completed.

Inappropriate delegation of legislative power

The Committee was concerned that the provision in the Bill relating to the Board's
temporary powers (training, dust monitoring and industry statistics) could allow
Ministers to effectively repeal the section, or any of its parts, (if and when they agreed to
the Board ceasing the temporary functions).

I previously suggested to the Committee that any change to these functions would be
reported in the Board's Annual Report when it was tabled in Parliament. Jappreciate the
Committee's view that such notification in the Annual Report would probably be after the
event, and that "knowledge of an event does not necessarily equate to the event being
open to scrutiny.”

In view of the Committee's concerns on this matter, I will undertake to advise Parliament
in the event that the State Minister and I agree to modify the powers of the Board under
Section 25 of the Act.

Insufficient parliamentary scrutiny of Board Orders

The Committee was concerned that the Bill allowed the Board to make Orders with
Ministerial approval, but without scrutiny by Parliament.

Parliament House, Canberra ACT 2600. Telephone: (06) 277 7520. Facsimile: (06) 273 4120
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Inote the Committee's appreciation of the difficulty of having a disallowance mechanism
in these cases. In order to accommodate the Committee's concerns, I will undertake to
advise Parliament in the event that the State Minister and I agree to the Board making
new Orders.

Privilege against self-incrimination

The Committee noted that section 53 of the Bill requires that persons must not, without
reasonable excuse, refuse to answer questions, fail to produce books, records etc.

The Committee indicated its assumption that, in each case, it would be a ‘reasonable
excuse' for a person to decline to answer questions or produce documents on grounds
that it might tend to incriminate him or her, relying on the common law privilege against
self-incrimination. The Committee noted many people are unaware of this privilege and
asked whether there is any provision for a person to be given a warning about the use
that can be made of any information and their rights to decline to answer questions etc.

1advised the Committee that I would write to the NSW Minister once the Bills.were
passed to arrange for a direction to be issued to the Board, jointly with the NSW Minister,
requiring its inspectors to notify persons of their common law privilege prior to carrying
out duties under section 53.

The power for Ministers to issue such an order was not available to us until the
Proclamation of the Acts on 7 August 1992. 1 have now written to my State counterpart
seeking his agreement to progress this matter.

Thope these additional comments will assist the Committee.

Yours sincerely

SIMON CREAN
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Bx S 10 SEP 1992
i

R
Attorney-General
The Hon. Michael Duffy M.P.
Parliament House
Canberra ACT 2600
91031892:LA
8 SEP 1982
Senator B Cooney
Chairman
Standing Committee for the Scrutiny of Bills

Parliament House
CANBERRA ACT 2600

Dear Senator Cooney

1 refer to comments in the Scrutiny of Bills Alert Digest No. 10 of 1992 dated 19
August 1992 concerning the Crimes (Ships and Fixed Plaiforms) Bill 1992, My
views on your concerns are set out below.

Offence Provisions

Clause 12 of the Bil creates an offence where a person destroys or seriously damages
maritime navigational facilities or seriously interferes with their operation, if that act
is likely to endanger the safe navigation of a private ship. Clause 13 creates an
offence of knowingly endangering the safe navigation of a private ship by
communicating false information. Clauses 14, 15 and 16 create offences incidental to
other offences under the Bill. Clause 17 creates an offence of threatening to commit
an offence against some other provision of the Bill if that threat is likely to endanger
the safe navigation of the ship concerned.

The scheme of the Bill is such that there are two main types of offence. The first is
inherently dangerous to the safe navigation of a ship and does not require separate
proof of the likelihood of such danger. This group includes hijacking and destruction
of ships. The second type of offence requires that the offender know that the act
constituting the offence is likely to endanger the safe navigation of a ship. This group
includes damaging a ship or its cargo and acts of violence. The damage required for
these offences is not limited to serious damage. Clause 13, for example, is only
limited by the requirement that the offender knows the safe navigation of a ship will
be endangered. It would not be appropriate for the high penalties contemplated by the

- —
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Bill to be imposed for these offences unless they were limited by such a requirement
of knowledge of the consequences of the act prohibited,

Clause 12 does not fall within either of these groups. As the Minister for Justice
pointed out during the Second Reading debate, the inherently serious nature of the
offence distinguishes it from those, fike section 13, where it is necessary to prove
knowledge. It is sufficient that the prosecution should have to prove a likelihood of
danger to the safe navigation of a private ship flowing from the offending acts. It
should be noted that the clause is limited in its application to acts of destruction,
serious damage and serious interference.

The offences created by clauses 14 to 16 are ‘incidental’ offences, which require
proof of one of the other offences. It is the connection with the main offence that
adds to the seriousness of the act. That is not to say, however, that these offences are
not serious in themselves. An example of such an incidental act of violence is the
murder by the Achille Lauro hijackers of Leon Klinghoffer. Thar act did not itself
endanger the safe navigation of the ship but was one of the most serious offences
intended to be proscribed by the drafters of the Convention. Any element of
endangering the safe navigation of a ship will, where necessary, have been proved in
relation to the main offence.

Clause 17 creates the offence of threatening to commit certain other offences. The
offence is only committed where the threat itself is likely to endanger the safe
navigation of a ship. Accordingly, it is only in very limited circumstances and where
a very serious threat has been made that an offence has been committed under this
clause. It is not necessary or appropriate to include a requirement of knowledge of
the consequences of the threat itself, as well as the knowledge of the consequences of
the act threatened.

Delegation of Powers

Clauses 30 and 32 enable me to authorise a person to give consents and certificates.
Such persons would be acting on my behalf, rather than exercising an independent
discretion as a delegate. I note, however, that under subsection 17(2) of the Law
Officers Act 1964 1 am able to delegate these powers to the holder of an office
specified in the instrument of delegation.

Tanticipate that these powers would only be used in very limited circumstances. I
may wish to authorise the Director of Public Prosecutions or one of his senior officers
10 exercise my power to consent to prosecute in some circumstances. The other
possibility is that I may wish to enable a State authority to institute proceedings in
some circumstances. In the latter case, authorisations would be made on the basis of
arrangements to be made with the States and it would be difficult and inappropriate 10

specify the offices in advance.
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The power to authorise the giving of certificates is most likely to be exercised in
favour of the Secretary to the Department of Foreign Affairs and Trade but there may
be circumstances when some other person is appropriate. Because of the very limited
nature of the power to be conferred, an exception to the general principle would seem
to be justified.

Yours sincerely

vivire ez’

MICHAEL DUFFY
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RECEIVED
10 SEP 1992

COMMONWEALTH OF AUSTRALIA Senste C'tie
fot the Mm‘l;"d sy

MINISTER FOR SOCIAL SECURITY
PARLIAMENT HOUSE
CANBERRA, A.C.T. 2600

Senator B Cooney
Chairman

Standing Committee for the
Scrutiny of Bills

Australian Senate
Parliament House
CANBERRA ACT 2600

Dear Barney
In the Tenth Report of 1992 of the Senate Standing Committee for the Scrutiny
of Bills you refer at page 370 to my undertaking to provide a copy of advice from

the Attorney General's Department on one aspect of the powers of the Privacy
Commissioner.

The Attorney-Generat's Departiment has now provided advice and | am pleased
to attach a copy. | note that it supports the view | have previously put to your
Committee.

Yours sincerely

Nt F—~H

NEAL BLEWETT
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RECZIiVED
95 AU 1992

Principat Advisor {LST)

ATTORNEY
GENERAL'S

DEPARTMENT

Civil Law Division

92127766
24 August 1992

ent of Social Security
Box 7788
CANBERRA MAIL CENTRE ACT 2610

Dear Michael

DATA-MATCHING PROGRAM (ASSISTANCE AND TAX) ACT 1990: PRIVACY
COMMISSIONER’S POWER TO ISSUE GUIDELINES

Irefer to your letter of 7 July 1992 in which you sought advice concerning the power of the
Privacy Commissioner to issue guxdelmes under the Data- -matching Program (Assistance and Tax)
Act 1990 (‘the Act’). The specific issue is the validity of a guideline requiring source agencies to
give notice to an affected individual where personal identity data is updated in accordance with
subparagraphs 10(1)(a)(v) and 10(1)(b)(ii) of the Act. For the purposes of this advice, I will refer
to such a guideline as a “notice guideline”. I apologise for the delay in replying.

Advice
2. Your questions and my short answers are as follows:

(1) Q. Can the Privacy Commissioner issue a guideline on a matter comprehensively
addressed by the text of the Act?

A. No.
(2) Q. If the answer to question (1) is “no”, is the issue of notice to be given under section 11
in respect of a proposal to change a person’s personal identity data comprehensively
addressed by the text of the Act?

A. No.
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(3) Q. Inthe present context can the Privacy Commissioner issue a guideline on the notice
requirements attendant on a proposal to change a person’s personal identity data?

A, Yes.
Reasons

Background

3. The guidelines issued by the Privacy Commissioner under section 12 of the Data-matching
Program (Assistance and Tax) Act are a form of subordinate legislation. The primary question in
this case relates to the circumstances in which subordinate legislation will be inconsistent with the
principal Act under which it is made.

4. Pearce in Delegated Legislation (Butterworths, 1977) says that the “cover the field” test of
inconsistency (as used for the purposes of section 109 of the Constitusion) is the appropriate test in
relation to delegated legislation. He paraphrases at page 185 the words of Dixon J in Victoria v
The Commonwealth (1937) 587 CLR 618 at 630 as the test of whether there is inconsistency
between a statute and delegated legislation. That test is:

“when delegated legislation, if valid, would alter, impair or detract from the operation of an
Act, then to that extent it is invalid. Moreover, where it would appear, from the terms, the
nature or the subject matter of an Act, that it was intended as a complete statement of the law
governing a particular matter or set of rights and duties, then for delegated legislation 10
regulate or apply to the same matter or relation is regarded as a detraction from the full
operation of the Act and so as inconsistent.”

In my view this represents the current state of the law in this area.

5. Even if delegated legislation is inconsistent with an Act, it may override that Act where it is
the intention of the Parliament that it should do so. This view was taken in Horel Esplanade Pty
Led v City of Perth [1964] WAR 51, where Hale J said, obiter, in relation to by-laws overriding
section 177 of the Licensing Act 1911-1961 (WA), “it may be that a by-law making power
expressed in sufficiently absolute terms would support a by-law which would itself override
51777,

Would a notice guideline impair the operation of the Act?

7. To be valid, any notice guideline must not alter, impair or detract from the operation of the
Act. In this instance, I understand the guideline would seek to place a limit on some of the
updating which can occur under subsection 10(1). That limit would not in any way prevent valid
vpdating action from occurring but would merely delay that action for any period set out in a
notice guideline. Such a guideline could not, of course, be unreasonable in the sense of impairing
the operation of the Act. In my opinion, therefore, a reasonable notice guideline would not alter,
impair or detract from the operation of subsection 10(1) to an extent that would make the guideline
invalid.

8. Isaid above that a “reasonable” notice guideline would not be invalid on the basis of
impairing the operation of the Act. To be reasonable, I think such a guideline would have to
prescribe a reasonable period and probably should not apply to all updating. A reasonable period
would, for example, be the 28 days which applies to notices given under section 11,

August 1952
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9. The kinds of updating which could be subject to a notice guideline would probably be those
which are significant and potentially threaten an individual’s rights. For example, it would not in
my view be reasonable for a notice guideline to require notice to be given for minor updating of
personal identity data such that the cost of giving the notice would outweigh any benefit which
would accrue from the updating. That would defeat the operation of that part of section 10 which
allows updating. The factors which would need to be taken into account in determining the
reasonableness of any notice guideline in terms of the updating to which it would apply would be:

¢ the cost/benefit of giving the notice;
. the significance of the impact the updating could have on an individual’s rights.
D ion 11 “cover the field”?

10.  Section 11 requires source agencies to give individuals written notice of any action proposed
to be taken under paragraphs 10(1)(a) and (b) except for the updating action under subparagraphs
10(1)(a)(v) and 10(1)(b)(if). The Act is silent as to the giving of notice where updating action is to
be taken by an agency. The question is whether section 11 is intended to be a complete statement
of the notices which source agencies are required to give under the Act. In the Privacy
Commissioner’s words this question is whether the issue of notices is comprehensively addressed
by the text of the Act.

11.  In my view, the terms of section 11 do not indicate that it was intended to be a complete
statement of the circumstances in which notices would need to be issued by source agencies. AsI
said above, the section is silent on the issue of notices where updating occurs. There is nothing
also to suggest that a guideline could not deal with a matter such as notice where updating occurs.
The Privacy Commissioner has a broad power under section 12 of the Act to issue guidelines
relating to the marching of data under the Act. It seems quite clear from the existing guidelines
and the interim guidelines in Schedule 1 of the Act that this is not limited to matters concerned
with the actual process by which data is maiched on computer. Rather, the guidelines, it seems,
can deal with a wide range of issues relating to the data-matching scheme established by the Act.

12.  In this regard, I note that there are several issues dealt with in the current guidelines and the
interim guidelines in Schedule 1 which cover matters specifically dealt with in the Act. For
example, subsection 10(4) deals with the issue of a separate permanent registers of individuals.
That issue is also covered in some detail by guidelines 7.1 to 7.4 of the current gvidelines.
Similarly, the destruction of data in the hands of a source agency is dealt with in subsection 10(2)
of the Act and also in guideline 6.2 of the guidelines. This all indicates that the guidelines can
deal with issues which are also dealt with by the Act, provided, of course, that they do not impair
the operation of the Act or that a particular field is not covered by a provision of the Act.

13. My view that section 11 does not cover the field in relation to notices is reinforced by the
views expressed by the Minister for Social Security when the recent amendments to allow
updating were proceeding through Parliament (via the Social Security Legislation Amendment Act
1992). There is nothing in the second reading speech for that Act or the Parliamentary debates
which indicates the view of Parliament on this issue. However, the 7th and 8th alert digests of the
Senate Standing Committee for the Scrutiny of Bills clearly shows the view of the Minister for
Social Security that it was intended that the guidelines could include a notice guideline. If it could
be said that there is some ambiguity on this point, the alert digests are something which may be
taken into account in interpretation of the Act (see paragraph 15AB(2)(c) of the Acts
Interpretarion Act 1901).
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14, If you have any questions or would like 1o discuss any of these comments, please contact
Andrew England on 250 6433,

Yours sincerely

—
T

—
Joan Sheedy

Senior Government Counsel
Human Rights Branch

Telephone: 250 6669
Facsimile: 250 5911

August 1992
Re: Dar hing Program {Assi! and Tax) Act 1990: Privacy Commissioner’s power to issue guidelines
4

- 434 -~




SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

THIRTEENTH REPORT
OF
1992

7 OCTOBER 1992

ISSN 0729-6258



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

MEMBERS OF THE COMMITTEE

Senator B Cooney (Chairman)
Senator A Vanstone (Deputy Chairman)
Senator R Bell
Senator R Crowley
Senator N Sherry
Senator J Tierney

TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a) Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

THIRTEENTH REPORT OF 1992

The Committee has the honour to present its Thirteenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Development Allowance Authority Amendment Bill 1992

Disability Discrimination Bill 1992

Migration Amendment Act 1992

-437-



DEVELOPMENT ALLOWANCE AUTHORITY AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 20 August 1992 by
the Parliamentary Secretary to the Prime Minister.

The Bill proposes to amend the Development Allowance Authority Act 1992, to
increase the flexibility of the legislation to ensure that a more consistent approach
is available to the varjous types of prospective applicant for the development
allowance. The amendments provide flexibility for claiming the development
allowance authority and, in particular, in passing the $50 million threshold,

The Committee dealt with the Bill in Alert Digest No. 11 of 1992, in which it made
various comments. The Minister Assisting the Treasurer responded to those
comments in a letter dated 6 October 1992. A copy of that letter is attached to this
report. Relevant parts of the response are also discussed below.

Retrospectivity
Subclause 2(2)

In Alert Digest No. 11, the Committee noted that subclause 2(2) of the Bill
provides that, with the exceptions of clauses 1, 2 and 37, the Bill is to commence
‘immediately after the commencement of the DevelopmentAllowance Authority Act
1992, That Act (which is the Principal Act in this instance) commenced on 30 June
1992.

The Committee noted that while the Bill, if enacted, would have a retrospective
operation, clearly, the degree of retrospectivity would be relatively slight. Further,
the Committee noted that the Minister's Second Reading speech on the Bill
indicated that the amendments are either beneficial to individuals or 'neutral' in
character. However, the Committee also noted that the Principal Act is being
amended within 4 months of being passed. The Committee indicated that it would,
therefore, appreciate the Minister's advice as to why amendments are required so
soon after passage of the Principal Act,
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The Minister has responded as follows:

The policy decision that there would be a Development
Allowance was announced in the One Nationaj Statement
in late February of this year. The legislation required to
implement this policy was, of necessity, lengthy, detailed
and technically complicated with cross-links to the Income
Tax legislation. It had to provide for a set of specific
qualifying conditions that could be universally applied to
large investment projects ($50 million or more) across a
wide range of complex commercial arrangements within
many industries.

After the legislation was passed and industry began to
come to grips with the detail procedures and test these
against various ‘'live' project situations, some
administrative problems emerged. They were mainly in
two broad areas in which the legislation did not ailow
sufficient flexibility to applicants for the Development
Allowance in the way projects could be structured in
order to qualify.

When the Treasurer was made aware of these
unnecessary obstacles to applicants, he was anxious to
ensure that they be removed as soon as possible. He
therefore set in train arrangements to have the
appropriate amendments sought in the Budget Session.

The Committee thanks the Minister for this response.
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DISABILITY DISCRIMINATION BILL 1992

This Bill was introduced into the House of Representatives on 26 May 1992 by the
Minister for Health, Housing and Community Setvices..

The Bill proposes to introduce national legislation to make unlawfu} discrimination
against people with disabilities in certain circumstances. The Bill makes unlawful
discrimination on the grounds of disability in the areas of:

employment;

education;

the provision of goods, services and facilities;
accommodation;

the disposal of land;

the activities of clubs;

sport;

the administration of Commonwealth jaws and programs; and
in requests for certain information

Harassment of a person on the grounds of disability is also made unlawful.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The Attorney-General responded to those comments in a letter
dated 16 September 1992. A copy of that letter is attached to this report. Relevant
parts of the response are also discussed below.

Power to appoint / delegate power to 'a person’
Subclause 74(1), paragraphs 121(1)(d) and (2)(b)

In Alert Digest No. 8, the Committee noted that Part 4 of the Bill provides for

inquiries and civil proceedings to be undertaken in relation to certain alleged
unlawful acts. Division 2 of Part 4 provides for inquiries to be conducted by the
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Disability Discrimination Commissioner, who is to be appointed pursuant to clause
113 of the Bill.

The Committee noted that clauses 74 and 75 of the Bill, if enacted, would empower
the Commissioner to convene 'compulsory conferences' in relation to alleged
unlawful acts. Subclause 74(1) provides:

Subject to section 85, for the purpose of inquiring
into an act, and endeavouring to settle the matter to
which the act relates, under section 71, the Commissioner
may, by notice in writing, direct the persons referred to in
subsection (2) of this section to attend, at a reasonable:

(a)  time; and

(b)  place;
specified in the notice, a conference presided over by the
Commissioner or a person appointed by the
Commissioner.

[Clauses 71 and 85 are not relevant for the purposes of
this comment]

This subclause would allow the Commissioner to appoint 'a person' to preside over
a compulsory conference. There is no indication as to the qualities or attributes
which such a person should have.

The Committee noted that it had regularly drawn attention to such provisions, on
the basis that the discretion to appoint a person' should be limited either by
reference to the qualities or attributes which such a person should possess or by
reference to the designation or office which such a person should hold (ie by
limiting it to members of the Senior Executive Service or the staff of the Human
Rights and Equal Opportunity Commission).

Similarly, the Committee noted that Clause 121 of the Bill provides:

(1) The Commission may, by writing under its seal,
delegate to:

(a) a member of the Commission; or

(b) the Commissioner; or
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(c) a member of the staff of the Commission; or
(d) another person or body of persons;
all or any of the powers conferred on the Commission
under this Act, other than powers in connection with the
performance of the functions that, under section 67, are
to be performed by the Commissioner on behalf of the
Commission.

(2) The Commissioner may, by writing signed by
the Commissioner, delegate to:

(a) a member of the staff of the Commission; or

(b) any other person or body of persons;
approved by the Commission, all or any of the powers
exercisable by the Commissioner under this Act.

The Committee noted that, pursuant to clauses 121(1)(d) and (2)(b), the Human
Rights an Equal Opportunity Commission and the Disability Discrimination
Commissioner, respectively, would be able to delegate (with one limitation) all or
any of their powers under the Bill to 'any other person or body of persons’. The
Committee stated that, as with subclause 74(1), it was a matter of concern that
there was no limit on the persons to whom those powers could be delegated. The
Committee suggested that there should preferably by reference to the qualities and
attributes which such persons should possess.

The Committee drew Senators' attention to the provisions, as they may be
considered to make rights, liberties or obligations unduly dependent on insufficiently
defined administrative powers, in breach of principle 1(a)(ii) of the Committee's
terms of reference.

The Attorney-General has respanded as follows:

The provisions in question, Subclause 74(1) and Clause
121 are the same as exist in the Raciaf Discrimination Act
1975, the Sex Discrimination Act 1984 and the Human
Rights and Equal Opportunity Commission Act 1986. 1
have sought advice from the Human Rights and Equal
Opportunity Commission on their experience with the
existing provisions and they have indicated their view that
the provisions have worked well and are necessary to
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allow for the flexibility they require in the appointment of
various persons to assist the Commission in its work,

The Commission has indicated that in the complaints
process the most appropriate means available are utilised
to achieve the conciliation of complaints, In the vast
majority of cases, this process is carried out by trained
conciliators employed by the Commission. However, given
that the subject matter of complaints vary widely it is'
sometimes necessary to appoint persons who have
particular expertise in certain fields. In the Commission’s
view any limitation on the power to appoint or to
delegate to 'a person' would be too restrictive to the
detriment of the conciliation of complaints or would need
to be so broad as to be meaningless.

The Attorney-General goes on to say:

In relation to what are termed 'Hearing Commissioners'
appointed to assist the Commission in the actual hearing
of complaints the practice up to now has been to appoint
legally qualified persons and in fact Clause 80 of the Bill
requires that hearings under the Bill are to be conducted
by either a single member who is legally qualified or by
two or more members where the person presiding must
be legally qualified.

Appointments of 'Hearing Commissioners' only takes
place after approval by Cabinet upon my
recommendation. Whilst there has not been an
appointment other than of a person who is legally
qualified it is possible that as the functions of the
Commission expand with the introduction of this
legislation. it may well be necessary to appoint a person
who may, for example, be medically qualified or qualified
in a related discipline.

The Attorney-General concludes by saying:

Whilst I appreciate that broadly drawn provisions such as
those in this Bill are not generally desirable, I believe that
given the diverse nature of the matters dealt with by the
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Commission and the fact that most complaints are dealt
with by the mechanism of conciliation it is necessary for
the Bill to have these provisions. Without this flexibility
the operations of the Commission may well be seriously
affected.

The Committee thanks the Attorney-General for this response.
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MIGRATION AMENDMENT ACT 1992

The Bill for this Act was introduced into the Senate on 19 December 1991 by the
Minister Representing the Minister for Immigration, Local Government and Ethnic
Affairs.

As originally presented to the Senate, the Bill proposed to amend the Migration
Act 1958, to:

make changes to the merits review system;

. distinguish the power to detain a person under the Act;
increase certain penalty provisions in line with
Commonwealth criminal law policy and allow consistent
application of pecuniary penalties under the Crimes Act
1914; and
provide that the obligation to endorse a visa or entry
permit will be satisfied by an endorsement being recorded
in a notified data base.

The Committee dealt with the Bill (as Migration Amendment Bill (No. 4) 1991) in
Alert Digest No. 1 of 1992, in which it made no comment.

On 5 May 1992, the House of Representatives substantially amended the Bill, by
inserting a new clause ZA which, in turn, inserted a new Division 4BA into Part 2
of the Migration Act 1958, That new Division deals with the custody of 'certain non-
citizens',

The Senate passed the Bill, as amended by the House of Representatives, on the
same day as the House. As a result, it was not possible for the Committee to give
the Senate its views on the proposed amendments prior to the Senate's passing
those amendments. However, though the amendments had passed into law, the
Committee made some comments in its Seventh Report of 1992. The Minister for
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Immigration, Local Government and Ethnic Affairs responded to those comments
in a letter dated 17 September 1992. A copy of that fetter s attached to this report.
Relevant parts of the response are also discussed below.

Discrimination against individuals on the ground of race or national origin
Section 2A - new section 54K of the Migration Act 1958 : definition of 'designated
person'

In its Seventh Report, the Committee noted that section 2A of the Act insets a new
Division 4B into the Migration Act 1958. Section 54K of this new Division includes
a definition of a 'designated person' for the purposes of the Division. That
definition is as follows:

“designated person” means a non citizen who:

(a) has been on a boat in the territorial sea of
Australia after 19 November 1989 and
before 1 December 1992; and

(b)  has not presented a visa; and

(¢) s in Australia and

(d)  has not been granted an entry permit; and

(e) is a person to whom the Department has
given a designation by:

(i) determining and recording which boat
he or she was on; and
(i) giving him or her an identifier that is
not the same as an identifier given to
another non-citizen who was on that
boat;
and includes a non-citizen born in Australia whose mother
is a designated person.

The Committee noted that paragraph (a) of the definition makes it clear that the
purpose of the new Division is to make special rules relating to a particular group
of people. The Committee suggested that this may be considered to be contrary to
Article 2, paragraph 1 of the International Covenant on Civil and Political Rights,
to which Auvstralia is a signatory. The paragraph provides:
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Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as
race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
status.

The Minister has responded as follows:

Although the definition of a designated person will in
most cases apply to persons who arrive by boat from the
South East Asjan region, in its application there is no
explicit or implicit discrimination against persons of any
particular nationality or other background. Since its
enactment, the Amendment Act has been utilised to
authorise the detention of nationals from Cambaodia, the
People’s Republic of China, Bangladesh, Indonesia and
Poland.

The Committee thanks the Minister for this response.

Breach of the separation of powers doctrine
Section 2A - new subsections 541(1) and 54N(2) of the Migration Act 1958

In its Seventh Report, the Committee noted that new section 54L of the Migration
Act 1958 provides:

Designated persons to be in custody

541(1) Subject to subsection (2), after
commencement, a designated person must be kept in
custody.

(2) A designated person is to be released from
custody if, and only if, he or she is:
(a) removed from Australia under section 54Q;
or
(b) given an entry permit under section 34 or
115.
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(3) This section is subject to section 54R.
New section 54N provides, in part:

Detention of designated person
54N(1) If a designated person is not in custody
immediately after commencement, an officer may, without
warrant:
(a)  detain the person; and
(b) take reasonable action to ensure that the
person is kept in custody for the purposes of
section 4L,

(2) Without limiting the generality of subsection
(1), that subsection even applies.to a designated person
who was held in a place described in paragraph 11(a) or
a processing area before commencement and whose
release was ordered by a court.

The Committee suggested that the combined effect of subsections 54L(1) and
54N(2) is that a person is to be kept in custody despite the fact that a court has
ordered their release. The Committee suggested that this may be regarded as being
contrary to the fundamental constitutional principle of the separation of powers.
The Committee noted that, under this doctrine, the powers of the courts are
regarded as equal to and ought not to be subservient to the powers of the
Executive and the Legislature.

The Minister has responded as follows:

As | have indicated above, the validity of sections 54L,
54N and 54R are presently being considered by the High
Court.

In relation to your concern that sections 54L, 54N and
54R breach the separation of powers doctrine, I draw
your attention to the argument of the Commonwealth
Solicitor General before the High Court. The Solicitor
General has argued that the Amendment Act does not
interfere with the classic attributes of judicial power,
which involves the court, when called upon to decide a
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controversy between parties, making an inquiry
concerning the law as it is, and the facts as determined,
resulting in a binding and authoritative decision. As the
Amendment Act does not direct or restrict the discretion
or judgement of the judiciary to decide matters according
to law I do not believe that subsections S54L(1) and
54N(2) breach the separation of powers doctrine.

The Committee thanks the Minister for this response.

Arrest without warrant
Section 24 - new subsection 54N(1) of the Migration Act 1958

In its Seventh Report, the Committee noted that new subsection 54N(1) of the
Migration Act 1958 (which has already been reproduced above) empowers an
immigration officer to arrest a 'designated person' without warrant. While the
Committee noted that the law generally accepts the right of any person (not
necessarily a police officer) to arrest a person without warrant, the Jaw does so only
in circumstances where the person arrested is committing a serious offence. The
Committee suggested that there was, therefore, a question as to whether an offence
pursuant to section 54N(1) was such an offence.

The Minister has responded as follows:

The Committee is concerned that generally the law only
accepts the arrest of a person without a warrant in
circumstances where the person arrested is committing a
serious offence. I draw your attention to the fact that the
power to detain and keep a designated person in custody
is civil, and not criminal, in nature. Thus, the issue is not
whether the power to detain or hold in custody should be
operable pursuant to a serious offence, as subsection 54N
does not rely upon an offence having been committed.
Rather, the detention power relies upon a person being
a designated person, which in turn relies upon a person's
lack of authority to travel to, and be physically present in,
Australia.
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The point is accepted that a power to detain and hold a
person in custody, whether it is civil or criminal in nature,
ought only to be authorised where such is necessary. This
is especially ko where there is no facility to establish that
the exercise of the power in the particular circumstances
is justified, as in the case where a warrant has been
issued.

The Government believes that there is a compelling
policy justification for the power in subsection 54N(1).
The control of the movement of persons across Australia's
borders relies upon the systematic identification and
processing of all persons seeking to enter Australia in
accordance with the legislative scheme of the Act and
Regulations, Of particular concern to the Government is
that the release of boat people into the community would
undermine its position in determining their refugee status
or entry claims. The provisions were also enacted to send
a clear signal that migration to Australia may not be
achieved by simply arriving in this country and expecting
to be allowed into the community.

The Committee thanks the Minister for this response.

Denial of access to the courts
Paragraph 54R(3)(e) and section 54S of the Migration Act 1958

In its Seventh Report, the Committee noted that new section 54R of the Migration
Act 1958 provides:

No custody or removal after certain period

54R(1) Sections 541 and 54Q cease to apply to a
designated person who was in Australia on 27 April 1992
if the person has been in application custody after
commencement for a continuous period of, or periods
whose sum is,. 273 days.

(2) Sections 54L and 54Q cease to apply to a

designated person who was not in Australia on 27 April
1992, if:
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(a) there has been an entry application for the
person; and

(b)  the person has been in application custody,
after the making of the application, for a
continuous period of, or periods whose sum
is, 273 days.

(3) For the purposes of this section, a person is

in application custody if:

(a)  the person is in custody; and

(b)  an entry application for the person is being
dealt with;

unless one of the following is happening:

(¢)  the Department is waiting for information
relating to the application to be given by a
person who is not under the control of the
Department;

(d) the dealing with the application is at a stage
whose duration is under the control of the
person or of an adviser or representative of
the person;

(e)  court or tribunal proceedings relating to the
application have been begun and not
finalised;

(f)  continued dealing with the application is
otherwise beyond the control of the
Department.

New section 548 provides:

Courts must not release designated persons
534S, A court is not to order the release from
custody of a designated person,

The Committee suggested that the combined effect of new paragraph 54R(3)(e)
and section 54S is that a 'designated person’ effectively would be denied access to
the courts for the purposes of determining whether or not they should continue to
be detained. The Committee suggested that this may be considered to be contrary
to Article 9, paragraph 4 of the International Convention on Civil and Political
Rights, which provides:
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Anyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings before a
court, in order that that court may decide without delay
on the lawfulness of his detention and order his release if
the detention is not lawful,

The Committee suggested that it may also be contrary to Article 10, paragraph 1,
which provides:

All persans deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the
human person.

The Committee suggested that the provisions may also be contrary to Article 14,
paragraph 1, which provides, in part:

All persons shall be equal before courts and tribunals.
The Minister has responded as follows:

The Committee is concerned that paragraph 54R(3)(e)
and section 548 of the Act deny designated persons access
to the courts, contrary to Article 9, paragraph 4 of the
International Covenant on Civil and Political Rights.
Article 9 has two essential elements. First, any detention
should be according to law. Second, a detainee is entitled
to test the lawfulness of detention in a court and, if it is
found to be unlawful, be released.

The detention provisions circumscribe the circumstances
in which a person's detention is lawful, specifying, in
section 548, that a court shall not otherwise release the
person from detention. That is, under Division 4B of the
Act, a court may order the release of a person detained
under section 54L. where it has determined that the
detainee does not in fact fall within the class of persons
to whom that section applies. It does not purport to
deprive the courts of jurisdiction to review the legality of
any act done or decision taken by the Minister or an
officer of the Government.
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However, the point is taken. that unless a person whom
has been designated under Division 4B of the Act is able
to establish that they do not fall within the detention
provisions, they have no avenue of relief in the courts.
The enactment of this mechanism was considered
necessary by the Government in order to remedy the
situation where, notwithstanding the lack of any legal
status to be in the Australian community, the courts have
released persons into the Australian community. As stated
above, of particular concern to the Government in
relation to boat people is that their release into the
community would undermine ... its position in relation to
the determination of refugee claims and the entry of boat
people into Australia.

The Committee thanks the Minister for this response and for his assistance on this
matter.

Barney Cooney
(Chairman)
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TREASURER
PARLIAMENT HOUSE
CANBERRA 2600
Senator B. Cooney
Chairman .
Senate Standing Committee for the = 6 0 CT 1992
Scrutiny of Bills
Parliament House

CANBERRA ACT 2600
Dear Senator Cooney

1 refer to "Scrutiny of Bills Alert Digest No 11 of 1992" dated 9 September 1992, in
which your Committee has sought the Treasurer's advice as to why the Development
Allowance Authority Act 1992 has required amendments so soon after its passage in the
Autumn 1992 Session.

The policy decision that there would be a Development Allowance was announced in
the One Nation Statement in late February of this year. The legisiation required to
implement this policy was, of necessity, lengthy, detailed and technically complicated
with cross-links to the Income Tax legislation. It had to provide for a set of specific
qualifying conditions that could be universally applied to large investment projects ($50
million or more) across a wide range of complex commercial arrangements within
many industries.

After the legislation was passed and industry began to come to grips with the detail
procedures and test these against various "live" project sitvations, some administrative
problems emerged. They were mainly in two broad areas in which the legislation did
not allow sufficient fiexibility to applicants for the Development Allowance in the way
projects could be structured in order to qualify.

When the Treasurer was made aware of these unnecessary obstacles to applicants, he
was anxious to ensure that they be removed as soon as possible, He therefore set in
train arranggments to have the appropriate amendments sought in the Budget Session.
v
Yours sincerely
’

‘
/

[

v
Pefer-Baldwin
Minister Assisting the Treasurer
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Senator Bamey Cooney
Chairman

Senate Standing Committee For
The Scrutiny Of Bills
Parliament House
CANBERRA ACT

Dear Senator Cooney

1 refer to the Alert Digest produced by your Committee being No 8 of 1992 dated 3 June. In
that Alert Digest a number of matters were raised concerning the Disability Discrimination
Bil} 1992.

The main concerns expressed by the Commitiee relate to the power to appoint persons to do
certain tasks under the Bill and the power to delegate. In both cases no particular
qualifications are set out as to the persons who can be so appointed or as to the persons to
whom delegations can be made.

The provisions in question, Subclause 74(1) and Clause 121 are the same as exist in the
Racial Discrimination Act 1975, the Sex Discrimination Act 1984 and the Human Rights
and Equal Oppormunity Commission Act 1986. 1have sought advice from the Human Rights
and Equal Opportunity Commission on their experience with the existing provisions and they
have indicated their view that the provisions have worked well and are necessary to allow for
the flexibility they require in the appointment of various persons to assist the Commission in
its work,

The Commission has indicated that in the complaints process the most appropriate means
available are utilised to achieve the cenciliation of complaints. In the vast majority of cases,
this process is carried out by trained conciliators employed by the Commission. However,
given that the subject matter of complaints vary widely it is sometimes necessary to appoint
persons who have particular expertise in certain fields. In the Commission's view any
limjtation on the power to appoint or to delegate to ‘a person’ would be 100 restrictive to the
detriment of the conciliation of complaints or would need 1o be so broad as to be
meaningless.

In relation to what are termed ‘Hearing Commissioners® appointed to assist the Commission
in the actual hearing of complaints the practice upto now has been to appoint legally qualified
persons and in fact Clause 80 of the Bill requires that hearings under the Bill are to be

 —
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conducted by cither a single member who is legally qualified or by two or more members
where the person presiding must be legally gualified.

Appointments of ‘Hearing Commissioners’ only takes place after approval by Cabinet upon
my recommendation, Whilst there has not been an appointment other than of a person who is
legally qualified it is possible that as the functions of the Commission expand with the
introduction of this legislation it may well be necessary to appoint a person who may, for
example, be medically qualified or qualified in a related discipline.

Whilst I appreciate that broadly drawn provisions such as those in this Bill are not generally
desirable, Ibelieve that given the diverse nature of the matters dealt with by the Commission
and the fact that most complaints are dealt with by the mechanism of conciliation itis
necessary for the Bill to have these provisions. Without this flexibility the operations of the
Commission may well be seriously affected.

Yours sincerely

MICHAEL DUFFY
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MINISTER FOR IMMIGRATION, LOCAL
GOVERNMENT AND ETHNIC AFFAIRS

PARLIAMENT HOUSE
CANBERRA, A.C.T. 2600

Senator B, Cooney 37 SEP 1382
Chairman of the Senate Standing

Committee for the Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Committee’s report (No. 7) on Migration Amendment Bill No. 1 of 1992, In
relation to the your particular concerns my response is as follows.

At the outset you should note that the validity of new sections 54L, 54N and 54R of the
Amendment Act, prescribing the circumstances in which boat people may be detained, are
presently the subject of a constitutional challenge in the High Court. Notwithstanding the
legal proceedings 1 have offered a response on-this issue.

(€3] Discrimination against individuals on the ground of race or national
origin. Section 2A - new section 54K of the Migration Act 1958:
definition of & "designated person"

The Committee is concerned that section 54K of the Amendment Act is discriminatory. The
definition of a designated person applies to persons who travel by boat to Australia without
lawful authority to do so. However, the provision does not discriminate, technically or in
its operation, on the grounds of race, colour or ethnic or national origin. Nor does the
provision discriminate on other grounds referred to in Article 2, paragraph 1 of the
" International Covenant on Civil and Political Rights. In this regard it is assumed that the
Committee’s reference to Article 2, paragraph 2 of the Convention is intended to be a
reference to Article 2, paragraph 1.

Although the definition of a designated person will in most cases apply to persons who arrive
by boat from the South East Asian region, in its application there is no explicit or implicit
discrimination against persons of any particular nationality or other background. Since its
enactment, the Amendment Act has been utilised to authorise the detention of nationals from
Cambodia, the People’s Republic of China, Bangladesh, Indonesia and Poland.
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) Breach of the separation of powers doctrine. Section 2A - new subsections
S4L(1) and 54N(2) of the Migration Act 1958

As I have indicated above, the validity of sections 54L, 54N and 54R are presently being
considered by the High Court.

In refation to your concem that sections 54L, 54N and 54R breach the separation of powers
doctrine, I draw your attention to the arg! of the Commc Ith Solicitor General
before the High Court. The Solicitor General has argued that the Amendment Act does not
interfere with the classic attributes of judicial power, which involves the court, when called
upon to decide a controversy between parties, making an inquiry concerning the law as it
is, and the facts as determined, resulting in a binding and authoritative decision. As the
Amendment Act does not direct or restrict the discretion or judgement of the judiciary to
decide matters according to law I do not believe that subsections 54L(1) and S4N(2) breach
the separation of powers doctrine.

A3) Arrest without warrant. Section 24 - new subsection S4N(1) of the
Migration Act 1958

The Committee is concerned that generally the law only accepts the arrest of a person
without a warrant in circumstances where the person arrested is committing a serious
offence. I draw your attention to the fact that the power to detain and keep a designated
person in custody is civil, and not criminal, in. nature. Thus, the issue is not whether the
power to detain or hold in custody should be operable pursuant to a serious offence, as
subsection 54N does not rely upon an offence having been committed. Rather, the detention
power relies upon a person being a designated person, which in tumn relies upon a person’s
lack of authority to travel to, and be physically present in, Australia.

The point is accepted that a power to detain and hold a person in custody, whether it is civil
or criminal in nature, ought only to be authorised where such is necessary. This is especially
so where there is no facility to establish that the exercise of the power in the particular
circumstances is justified, as in the case where 3 warrant has been issved,

The Government believes that there is a compelling policy justification for the power in
subsection 54N(1). The control of the movement of persons across Australia’s bordets relies
upon the systematic identification and processing of all persons seeking to enter Australia in
accordance with the legislative scheme of the Act and Regulations. Of particular concern to
the Government is that the release of boat people into the community would undermine its
position in determining their refugee status or entry claims. The provisions were also
enacted to send a clear signal that migration to Australia may not be achieved by simply
arriving in this country and expecting to be allowed into the community.
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@) Denial of access to the courts, Paragraph 54R(3)(e) and section 54S of the
Migration Act 1958

The Committee is concerned that paragraph S4R(3)(e) and section 54S of the Act deny
designated persons access to the courts, contrary to Article 9, paragraph 4 of the
International Covenant on Civil and Political Rights. Article 9 has two essential elements.
First, any detention should be ding to law. Second, a detainec is entitled to test the
lawfulness of detention in a court and, if it is found to be unlawful, be released.

The detention provisions ci ibe the ci stances in which a person’s detention is
fawful, specifying, in section 548, that a court shall not otherwise release the person from
detention. That is, under Division 4B of the Act, a court may order the release of a person
detained under section S4L where it has determined that the detainee does not in fact fall
within the class of persons to whom that section applies. It does not purport to deprive the
courts of jurisdiction to review the legality of any act done or decision taken by the Minister
or an officer of the Government.

However, the point is taken that unless a person whom has been designated under Division
4B of the Act is able to establish that they do not fall within the detention provisions, they
have no avenue of relief in the courts, The enactment of this mechanism was considered
necessary by the Government in order to remedy the situation where, notwithstanding the
lack of any legal status to be in the Australian' community, the courts have released persons
into the Australian community. As stated above, of particular concem to the Government
in relation to boat peaple is that their release into the community would undermine the its
position in relation to the determination of refugee claims and the entry of boat people into
Australia.

1 hope that this letter adequately addresses your concerns.

Yours gir€rely

Gerry Hand
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THE SCRUTINY OF BILLS
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The Committee has the honour to present its Fourteenth Report of 1992 to
the Senate.

The Committee takes this opportunity to respond to certain

recommendations contained in the 36th Report of the Senate Committee of
Privileges.
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36TH REPORT OF THE SENATE COMMITTEE OF PRIVILEGES

On 25 June 1992, the Senate Committee of Privileges tabled its 36th Report,
entitled Possible improper interference with a witness and possible misleading
evidence before the National Crime Authority Committée, That report contains
various recommendations, two of which are of particular interest to the Committee.
They are:

3. That care should be taken, during passage through
the Parliament of legislation which may include
provisions comparable to those which have caused
cancern, to resolve any conflict between provisions
which lay down guidelines for accountability of
bodies to the Parliament and obligations to protect
confidential information and privacy. [paragraph
3.26 of the Report]

4. That it might be appropriate for the Senate
Standing Committee for the Scrutiny of Bills to

draw such provisions to the attention of members of
the Parliament, [paragraph 3.27 of the Report]

Before dealing with the recommendations themselves, it is useful to set out briefly
the background to the recommendations and, in particular, to refer to the
provisions that have ‘caused concern’. Section 51 of the National Crime Authority
Act 1984 is a secrecy provision, It provides:

Secrecy

51.(1) This section applies to:

(a) a member of the Authority; and

(b) a member of the staff of the Authority.

(2) A person to whom this section applies who, either
directly or indirectly, except for the purposes of this Act
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or otherwise in connection with the performance of his
duties under this Act, and either while he is or after he
ceases to be a person to whom this section applies:

(a) makes a record of any information; or

(b) divulges or communicates to any person any
information;

being information acquired by him by reason of, or in the
course of, the performance of his duties under this Act, is
guilty of an offence punishable on summary conviction by
a fine not exceeding $5,000 or imprisonment for a period
not exceeding 1 year, or bath.

(3) A person to whom this section applies shall not be
required to reproduce in any court any document that has
come into his custady or controf in the course of, or by
reason of, the performance of his duties under this Act,
or to divulge or communicate to a court a matter or thing
that has come to his notice in the performance of his
duties under this Act, except where the Authority, or a
member or acting member in his official capacity, is a
party to the relevant proceeding or it is necessary to do
so:

(a) for the purpose of carrying into effect the provisions
of this Act; or

(b) for the purposes of a prosecution instituted as a
result of an investigation carried out by the
Authority in the performance of its functions.

(4) In this section:

"court” includes any tribunal, authority or person having

power to require the production of documents or the

answering of questions;

“member of the staff of the Authority” means:

(a) a person referred to in the definition of "member of
the staff of the Authority" in subsection 4(1); or

- 465 -



(b) a person who assists, or performs services for or on
behalf of, a legal practitioner appointed under
section 50 in the performance of the legal
practitioner's duties as counsel to the Authority;

"produce” includes permit access to, and "production” has
a corresponding meaning.

Section 55 of the National Crime Authority Act deals with the duties of the
Parliamentary Joint Committee on the National Crime Authority. It provides:

Duties of the Committee
55,(1) The duties of the Committee are:

(a) to monitor and to review the performance by the
Authority of its functions;

(b) to report to both Houses of the Parliament, with
such comments as it thinks fit, upon any matter
appertaining to the Authority or connected with the
perfarmance of its functions to which, in the opinion
of the Committee, the attention of the Parliament
should be directed;

(c) to examine each annual report of the Authority and
report to the Parliament on any matter appearing
in, or arising out of, any such annual report;

(d) toexamine trends and changes in criminal activities,
practices and methods and report to both Houses of
the Parliament any change which the Committee
thinks desirable to the functions, structure, powers
and procedures of the Authority; and

(e) to inquire into any question in connection with its
duties which is referred to it by either Fouse of the
Parliament, and to report to that House upon that
question.

(2) Nothing in this part authorises the Committee:
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(a) to investigate a matter relating to a relevant
criminal activity; or

(b) to reconsider the findings of the Authority in
relation to a particular investigation,

It has been suggested that there is a conflict between the two provisions. The
Privileges Committee referred to that conflict at paragraph 3.19 of its Report:

It may be noted that the question of the [Parliamentary
Joint Committee’s] powers under the Act had been a
source of conflict between the PJC on the one hand and
the Authority on the other since the inception of the
Authority under the chairmanship of Mr Justice Stewart.
Where the blame lies for the difficulties which have arisen
is not clear. Indeed, it may be that the Parliament should
share the blame for not making its intentions absolutely
clear, Whatever the case, the PJC had cause, even in its
first report, presented in 1985, to advise both Houses of
the Parliament of the difficulties in establishing an
acceptable working relationship between the two bodies.
Evidence was given during the hearing that the pattern
established by the earlier Authority was continued by the
Chairman and members appointed from 1 July 1989.

Given this background, it is clear that provisions of the kind referred to in
recommendation 3 might come within paragraph 1(a)(i) of the Committee's terms
of reference, as possibly trespassing unduly on personal rights and fiberties. It may
also be readily accepted that there ought not to be any possibility of conflict in
legislation between secrecy provisions and provisions relating to the accountability
of public bodies to the Parliament,

Having considered the Privileges Committee's recommendations, the Committee has
decided to raise the issue with the First Parliamentary Counse), as the Committee
considers that it may be expedient for the First Parliamentary Counsel to issue a
Drafting Instruction on this point. Such a Drafting Instruction could state that if a
secrecy provision along the lines of section 51 of the National Crime Authority Act
is 1o be included in a Bill, the provision should specify not only the circumstances
in which confidential information might be divulged to a court (see subsection 51(3)
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of that Act) but also the circumstances in which such information might be divulged
to a House of Parliament or a Committee thereof. The Committee believes that
such an action would then overcome the difficulties of interpretation adverted to
in paragraph 3.22 of the Privileges Committee report,

The Committee informs the Senate that it has. reached this conclusion without
endorsing the view that the meaning and scope of sections 51 and 55 of the
National Crime Authority Act is unclear. However, bearing in mind the difficulties
that continue to arise in this area, the Committee believes that it would assist all
concerned if a mechanism such as that suggested abave were put in place in order
to avoid further problems in the future,

Barney Cooney
{(Chairman)
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

FIFTEENTH REPORT OF 1992

The Committee has the honour to present its Fifteenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following

Act and Bills which contain provisions that the Committee considers may fall
within principles 1(a)(i} to (v) of Standing Order 24:

Health and Community Services Legislation
Amendment Bill (No. 2) 1992

Student Assistance Amendment Bill 1992

Telecommunications (Interception-Carriers ) Act 1992
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HEALTH AND COMMUNITY SERVICES LEGISLATION AMENDMENT
BILL (NO. 2) 1992

This Bill was introduced into the House of Representatives on 16 September by the
Minister for Higher Education and Employment for the Minister for Aged, Family
and Health Services.

The Bill proposes to amend a number of Acts, namely:

. the Aged and Disabled Persons Care Act 1954, to
increase equity with regard to hostel subsidies by
providing higher subsidies for financially disadvantaged
persons;
the Health Insurance Act 1973, to close a loophole which
would enable a child, in respect of whom family allowance
is not being paid because of the income or assets test, to
be declared a disadvantaged person and thus be issued
with a Health Care Card and receive pharmaceutical
benefits at the concessional rate of patient contribution;
the National Health Act 1953, to introduce a system of
Approvals in Principle for recurrent funding when a
nursing home is built or rebuilt. The aim is to improve
the quality of nursing home buildings, and hence to
improve the quality of care. There are also a number of
other amendments to this Act.

The Committee dealt with the Bill in Alert Digest No. 13 of 1992, in which it made
no comment. However, Senator Patterson has drawn the Committee's attention to
a matter contained in the Bill. Accordingly, the Committee makes the following
comment,
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Retrospectivity
Clause 22 - proposed new subsections 40AFE(1A), (3), (4), (4A), (6) and (7) of the
National Health Act 1953

Clause 22 of the Bill proposes to amend section 40AFE of the National Health Act
1953, That section sets out the Secretary's power to review the classification of a
nursing home patient. This classification is relevant in the context of the benefits
payable to the patient.

Subsection 40 AFE(3) currently provides:

(3) If the Secretary revokes the classification and
substitutes a higher classification, the revocation and
substitution shail be regarded as having taken effect on
such date, being a date not later than the date of the
revocation, as the Secretary fixes.

Subsection 40AFE(4) provides:

(4) If the Secretary revokes the classification and
substitutes a lower classification, the revocation and
substitution take effect on the date of the revacation.

Subsection 40AFE(6) provides:

(6) For the purposes of subsections (3) and (4), a
classification is lower or higher than another according as
it represents a lesser or greater need of nursing and
personal care.

As the Act stands, a lower classification (which a patient would presumably regard
as a decision adverse to them) can only operate from the date that the original (je
the higher) classification was revoked. However, a higher classification (which a
patient would presumably regard as a decision favourable to them) can operate
from a date prior to the revocation. Under the Act as it stands, therefore, the only
decisions which can operate retrospectively are those which benefit the patient.
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Clause 22 of the Bill proposes first to insert a new subsection (1A) into section
40AFE. It provides:

(1A) A review by the Secretary of a patient's
classification must be undertaken in accordance with the
principles.

The principles in question are principles which, under subsection 40AFA(3), the
Minister may promulgate in relation to the classification of nursing home patients.

Paragraph 22(b) then proposes to omit subsections 40AFE(3) and (4) and replace
them with 3 new subsections, which provide:

(3) If the Secretary revokes the classification
(‘original classification’) and substitutes a higher or lower
classification ('substituted classification), the revocation
and substitution are to be regarded as taking effect as set
out in the principles.

(4)  The principles may provide that a substituted
classification takes effect from the day that the original
classification took effect.

(4A) If:
(a)  a patient classification is in force at the time
this Act commences; and
(b) after this Act commences, the Secretary
revokes that original classification and
substitutes a lower classification;
the revocation and substituted classification take effect on
the date of revocation,

Paragraph 22(c) then proposes to omit subsection 40AFE(6) and replace it with the
following new subsections:

(6) For the purposes of subsection (3), a
classification is lower or higher than another classification
if it represents a lesser or greater need of nursing and
personal care than that other classification.
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(7)  In this section:
'principles' means the principles determined by the
Minister under subsection 40AFA(3).

The Explanatory Memorandum to the Bill offers the following explanation in
relation to the amendments proposed by paragraph 22(b):

Paragraph (b) amends section 40AFE to require that a
reclassification take effect as set out in the principles
formulated under subsection 40AFA(3). It also enables
those principles to provide for the date of effect of a
reclassification to be the date of the original classification.

It goes on to say:

However, it also ensures that this backdating does not
apply to reviews of classifications which are determined
prior to the commencement of this provision where a
lower classification is substituted. In these cases, where a
Jower classification is substituted for an original
classification made prior to the commencement of this
provision, the lower classification will only take effect
from the date of revocation.

If this latter extract is correct, it is clear that if a review of a classification has taken
place prior to the commencement of the new provisions and a lower (ie detrimental
to the patient) classification is substituted, that lower classification can only take
effect from the date of the revocation. In other words, it cannot be made to
operate retrospectively.

However, the Committee is concerned by what may be possible in relation to
reviews which are determined after the commencement of the proposed new
subsections. It would appear that, under the proposed new subsections, a
reclassification which is determined after the commencement of those new
subsections could be expressed to operate retrospectively, whether the
reclassification is beneficial to the patient or not. If this is the case, it is a matter
of great concern to the Committee. The Committee would, therefore, appreciate
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the Minister's advice as to whether or not this is the case.

The Committee takes this opportunity to thank Senator Patterson for her comments
on the Bill,
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STUDENT ASSISTANCE AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 7 October 1992 by
the Minister for Higher Education and Employment Services.

The Bill proposes to amend the Student Assistance Act 1973, to introduce an
AUSTUDY/ABSTUDY Financial Supplement (the financial supplement) from 1
January 1993, and to give legislative effect to the annual indexation of certain
parameters to the AUSTUDY scheme. The Bill also amends the Data-matching
Program (Assistance and Tax) Act 1990, the Income Tax Assessment Act 1936and
the Taxation (Interest on Overpayments) Act 1983, to provide for repayments of
the financial supplement through the taxation system.

The Committee dealt with the Bill in Alert Digest No. 14 of 1992, in which it made
various comments. The Minister for Higher Education and Employment Services
responded to those comments in a letter dated 1 November 1992. A copy of that
letter is attached to this report. Relevant parts of the response are also discussed
below.

Inappropriate delegation of legislative power
Subclause 4(3)

In Alert Digest No 14, the committee noted that subclavse 4(3) of the Bill proposes
to insert a series of new definitions into section 3 of the Student Assistance Act
1973, They include:

‘adjusted parental income’, for the purposes of Part 4A,
has the meaning given by the regulations;
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‘prescribed benefit), for the purposes of Part 4A, in
relation to the AUSTUDY scheme or the ABSTUDY
scheme, means a benefit under the scheme concerned
that is declared by the regulations to be a prescribed
benefit for the purposes of that Part;

The Committee noted that the definitions in question appear to be central to the
determination of which students are eligible to participate in the financial
supplement scheme which, in turn, is the primary subject of the Bill. The
Committee suggested that, if this was the case, it may be considered inappropriate
to leave such an important matter to the regulations which, while they would be
subject to disallowance by either House of the Parliament, would be placed beyond
the Parliament's capacity to amend the subject matter dealt with,

The Committee drew Senators' attention to the provisions, as they may be
considered to involve an inappropriate delegation of Jegisfative power, in breach of
principle 1(a)(iv) of the Committee's terms of reference.

The Minister has provided the following response:

I agree it would normally be preferable for central
concepts such as these to be specified in an Act, rather
than in regulations under an Act. A different approach
has been adopted in the present case, however, because
of the special features of the student assistance schemes.
Although the AUSTUDY scheme is established by the
Student Assistance Act 1973, section 7 of the Act merely
provides that benefits are to be paid in accordance with
the regulations, so that the scheme rules are contained in
the AUSTUDY Regulations. The ABSTUDY scheme is
not a legislated scheme and details of the scheme are
specified by Ministerial guidelines. It was therefore
considered inappropriate for the Act to define concepts
that relate to existing provisions already contained in the
regulations (for AUSTUDY) and Ministerial guidelines
(for ABSTUDY).
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The Minister goes on to say:

It would be a major undertaking to rework the legislative
basis for the schemes as they are very complex. For
example, the rules need to take account of the various
studies undertaken by beneficiaries ranging from school
children to graduate students, and assistance is subject to
income and assets test applying to students and parents
or spouses.

The Minister concludes by saying:

I would add that one of the expressions in question,
‘adjusted family income', is particularly complex, involving
the kinds of income taken into account, the deductions
allowed for dependent children, and concessions to the
normal income period where parental income has fallen.
As the provisions dealing with these matters are already
contained in the AUSTUDY Regulations, it is
appropriate to include the definition of 'adjusted family
income' in the same legislation.

The Committee thanks the Minister for this response. While the Committee accepts
that there is a certain logic in the Bill relying on terms which are already defined
in the regulations (and, therefore, presumably known to those affected by them),
on the basis that this may be regarded as promoting consistency, the Committee is,
nevertheless, concerned by the content of the Minister's response. In particular, the
Committee s concerned by the proposition that the scheme in question is 'not a
legislated scheme’, relying as it does on regulations and Ministerial guidelines. For
this reason, the Committee encourages the Minister to give serious consideration
to the re-working of the legislative basis of the various. schemes to which his
response refers. While this would no doubt involve a great deal of time and effort,
the Committee suggests that the benefits both to the Parliament and to those
dealing with the schemes would make such effort worthwhile.
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TELECOMMUNICATIONS (INTERCEPTION-CARRIERS) ACT 1992

The Bill for this Act was introduced into the Senate on 24 June 1992 by the
Minister for Transport and Communications.

The Act is intended to remedy a problem created with.respect to the definition of
‘carrier’ appearing in the Telecommunications (Tnterception)Act 1979. The Act will
have the effect of continuing in operation during the relevant period of the
definition of 'carrier’ and an associated term that were in force immediately prior
to the relevant period, and applying the new definition of 'carrier' immediately after
the relevant period.

This Bill was passed by the Senate on 24 June 1992 and by the House of
Representatives on 25 June 1992, It received the Royal Assent on 9 July 1992.

The Committee dealt with the Act in Alert Digest No. 10 of 1992, in which it made
various comments. The Attorney-General responded to those comments in a letter
dated 30 October 1992. Although the legislation in question is already an Act, the
Attorney-General's response may nevertheless be of interest to Senators. A copy
of the letter is, therefore, attached to this report. Relevant parts of the response
are also discussed below.

General comment: Retrospectivity

In Alert Digest No. 16, the Committee noted that, though the Act is expressed to
operate from Royal Assent, the various substantive provisions of the Act operate
from dates as early as 30 June 1991. The Committee noted that the Explanatory
Memorandum indicates that the provisions in question relate to a drafting problem
and are intended to ensure the continued legality of warrants for the interception
of telecommunications., While the Committee had no reason to question what is
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contained in the Explanatory Memorandum, the Committee indicated that it was
concerned about the issues which this situation raised.

The Committee stated that the interception of personal communications
represented a serious invasion of personal privacy. A warrant to intercept such
communications gives permission to interfere with that privacy. The Committee
stated that, in its view, a warrant should only be given when the proper procedures
have been complied with and only after the seriousness of the alleged suspected
offence has been weighed against the need to protect the individval's right to
privacy.

In relation to the amendments in question, the Committee was concerned that (as
the Attorney-General's Second Reading speech states) warrants appear to have
been issued and executed in circumstances where there were doubts about their
validity. While the Committee noted that, according to the Attorney-General's
Second Reading speech, this is merely a 'technical' defect, the Committee was
concerned that the use of this terminology glossed over the fact that warrants which
have authorised the invasion of privacy may have been invalidly issued.

The Attorney-General has responded as follows:

In relation to the sentiment expressed in the first
paragraph quoted above, I wish to express my agreement
with the Committee's views, and to record the fact that
the Act made no change whatsoever to the Interception
Act’s provisions relating to the criteria to be satisfied
before a warrant may be issued. That is to say, the
substantive law on the issue and execution of warrants
under the Interception Act has not been affected by the
Act.

The Attorney-General goes on to say:

It is because that substantive law was left unchanged and
because of the nature of the problem which they were
designed to overcome that the provisions of the Act may,
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accurately in my view, be said to be of a 'technical’
nature. The need for the Act arose because of a
deficiency in the Telecommunications (Transitional
Provisions and Consequential Amendments) Act 1991. As
part of the amendments to Commonwealth legislation
made necessary by the enactment of the
Telecommunications Act 1991, the Transitional Provisions
Act included a provision (subsection 7(2)) which
authorised the continued operation of carriers existing at
the time of the Transitional Provisions Act's
commencement until the grant of carrier licences under
the Telecommunications Act 1991. Subsection 7(2)
commenced on 1 July 1992, and licences were issued to
the three carriers (Telecom, OTC and Aussat) at the end
of November 1991.

At the same time, the Transitional Provisions. Act
amended the definition of 'carrier' in the Interception Act
(and other Commonwealth legislation) to refer to the new
classes of carriers licensed under the Telecommunications
Act 1991. The fact that there was a hiatus of five months
before the issue of carrier licences created the problems
in the Interception Act which the Act was designed to
overcome.

Those problems were: that, while the Interception Act's
prohibition of the interception of telecommunications
continued unaffected by the commencement of the
Transitional Provisions Act (because the operation of that
prohibition does nat depend on the definition of ‘carrier'),
the provisions relating to the issue of warrants (which
authorise the interception of services which enable
communications to be carried over systems 'operated by
a carrier'), on one view, appear to have had no operation
in law in the period from 1 July 1991 until the issue of
carrier licences in November 1991.

The Attorney-General goes on to say:

Such an outcome was not the Government's intention.
Neither could it be said to have been contemplated by the
Parliament: if it were, Parliament, in enacting the
provisions referred to, would thus have incidentally but
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intentionally vitiated the Interception Act's provisions for
lawful interceptions - a proposition which is not
sustainable. Rather, the intention was that the provisions
in the Transitional Provisions Act should enable the
continued operation of carriers and Commonwealth
legislation that referred to them in an uninterrupted
transition to the regulatory regime provided for under the
Telecommunications Act 1991. As 1 have shown, that
intention was not effected by the relevant provisions.

In considering the implications of these problems for the
Interception Act, the Government decided that any
possibility that a prosecution might fail because of a
technical defect in the Transitional Provisions Act should
be removed by giving the Parliament the opportunity to
enact correcting legislation which more accurately gave
effect to the intention behind the two 1991 Acts. I should
mention that it is by no means certain that any
prosecutions would fail had the Act not been enacted.
Arguments to the contrary include the fact that section 75
of the Interception Act provides for the admissibility of
intercepted information where there is an insubstantial
defect in the issue of a document purporting to be a
warrant, in the execution of a warrant or in the purported
execution of a document purporting to be a warrant.

As 1 have mentioned, other Commonwealth legislation
has been affected by the way in which the Transitional
Provisions Act was expressed, and I understand that
further amending legislation designed to overcome
problems in other statutes will shortly be introduced by
my colleague the Minister for Transport and
Communications.

The Committee thanks the Attorney-General for this detailed response. As the
Committee retains its concern about the issuing of the ‘invalid' (but for this Act)
warrants, the Committec would appreciate the Attorney-General's further advice
as to the number of warrants affected (ie validated) by the amendments.

=

Bérney ooney
(Chairman)
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I refer to the Committee's comments about the Student
i ndment Bi 1 (Alert Digest No. 14 of
1992) .

The Committee has expressed concern that the Bill seeks
to have some expressions defined in regulations under the
Student Assistance Act, rather than in the Act itself.

As the Committee has noted, these expressions are used in
deciding whether a student is eligible to apply for the
AUSTUDY/ABSTUDY Supplement.

I agree it would normally be preferable for central
concepts such as these to be specified in an Act, rather
than in regulations under an Act. A different approach
has been adopted in the present case, however, because of
the special features of the student assistance schemes.
Although the AUSTUDY scheme is established by the Student
i n , Section 7 of the Act merely provides
that benefits are to be paid in accordance with the
regulations, so that the scheme rules are contained in
the AUSTUDY Regulations. The ABSTUDY schéme is not
a legislated scheme and details of the scheme are
specified by Ministerial guidelines. It was therefore
considered inappropriate for the Act to define concepts
that relate to existing provisions already contained in
the regulations (for AUSTUDY) and Ministerial guidelines
(for ABSTUDY).

It would be a major undertaking to rework the legislative
hasis for the schemes as they are very complex. For
example, the rules need to take account of the various
studies undertaken by beneficiaries ranging from school
children to graduate students, and assistance is subject
to income and assets test applying to students and
parents or spouses.
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I would add that one of the expressions in question,
"adjusted family income', is particularly complex,
involving the kinds of income taken into_account,

the deductions allowed for dependent children, and
concessions to the normal income period where parental
income has fallen. As the provisions dealing with these
matters are already contained in the AUSTUDY Regulations,
it is appropriate to include the definition of "adjusted
family income" in the same legislation,

Peter Baldwin
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Dear Senator Cooney

1 refer to the Committee’s Scrutiny of Bills Alert Digest No. 10 of 1992 which contains
comments by the Committee on the Telecommunications (Interception-Carriers) Act
1992(‘the Act’). While, as the digest notes, the Act received the Royal Assent and
came into operation on 9 July 1992, I think it appropriate for me to respond to the
Committee’s comments on the Act.

The comments focus on the way in which the Act operates to put beyond doubt the
authority conferred by warrants issued under the Telecommunications (Interception)
Act 1979 (‘the Interception Act’) during the ‘licensing time’ defined in subsection 3(3)
of the Act. The substantive part of the Committee’s comments were as follows -

The interception of personal communications represents a serious invasion
of personal privacy. A warrant to intercept such communications gives
permission to interfere with that privacy. In the Committee’s view, a
warrant should only be given when the proper procedures have been
complied with-and after the seriousness of the alleged offence has been
weighed against the need to protect the individual’s right to privacy.

In relation to the amendments in question, the Committee is concerned
that ... warrants appear to have been issued and executed in circumstances
where there are doubts about their validity. While the Committee notes
that, according to the Attomney-General’s Second Reading speech, this is
merely a ‘technical’ defect, the Committee is concerned that the use of this
terminology glosses over the fact that warrants which have authorised the
invasion of privacy may have been invalidly issued.

In relation to the sentiment expressed in the first paragraph quoted above, I wish to
express my agreement with the Committee’s views, and to record the fact that the Act
made no change whatsoever to the Interception Act’s provisions relating to the criteria
to be satisfied before a warrant may be issued. That is to say, the substantive law on
the issue and execution of warrants under the Interception Act has not been affected
by the Act.

It is because that substantive law was left unchanged and because of the nature of the
problem which they were designed 1o overcome that the provisions of the Act may,
accurately in my view, be said to be of a ‘technical’ nature. The need for the Act
arose because of a deficiency in the Telecommunications (Transitional Provisions and
Consequential Amendments) Act 1991, As part of the amendments to Commonwealth

=
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legislation made necessary by the of the Telec jcations Act 1991, the
Transitional Provisions Act included a provision (subsection 7(2)) which authorised
the continued operation of carriers existing at the time of the Transitional Provisions
Act’s commencement until the grant of carrier licences under the Telecommunications
Act 1991. Subsection 7(2) commenced on 1 July 1992, and licences were issued to the
three carriers (Telecom, OTC and Aussat) at the end of November 1991.

At the same time, the Transitional Provisions Act amended the definition of ‘carrier’
in the Interception Act (and other Commonwealth legislation) to refer to the new
classes of carriers licensed under the Telecommunications Act 1991. The fact that
there was a hiatus of five months before the issue of carrier licences created the
problems in the Interception Act which the Act was designed to overcome.

Those problems were that, while the Interception Act’s prohibition of the interception
of telecommunications continued unaffected by the commencement of the Transitional
Provisions Act (because the operation of that prohibition does not depend on the
definition of ‘carrier’), the provisions relating to the issue of warrants (which authorise
the interception of services which enable communications to be carried over systems
‘operated by a carrier’), on one view, appear to have had no operation in law in the
period from 1 July 1991 until the issue of carrier licences in November 1991,

Such an outcome was not the Government’s intention. Neither could it be said to have
been contemplated by the Parliament: if it were, Parliament, in enacting the
provisions referred to, would thus have incidentally but intentionally vitiated the
Interception Act’s provisions for lawful interceptions — a proposition which is not
sustainable. Rather, the intention was that the provisions in the Transitional
Provisions Act should enable the continued operation of carriers and Commonweaith
legislation that referred to them in an uninterrupted transition to the regulatory regime
provided for under the Telecommunications Act 1991. As T have shown, that intention
was not effected by the relevant provisions.

In considering the implications of these problems for the Interception Act, the
Government decided that any possibility that a prosecution might fail because of a
technical defect in the Transitional Provisions Act should be removed by giving the
Parliament the opportunity to enact correcting legislation which more accurately gave
effect to the intention behind the two 1991 Acts. Ishould mention that it is by no
means certain that any prosecutions would fail had the Act not been enacted.
Arguments to the contrary include the fact that section 75 of the Interception Act
provides for the admissibility of intercepted information where there is an insubstantial
defect in the issue of a document purporting to be a warrant, in the execution of a
warrant or in the purported execution of a document purporting to be a warrant,

As I have mentioned, other Commonwealth legislation has been affected by the way in
which the Transitional Provisions Act was expressed, and I understand that further
amending legislation designed to overcome problems in other statutes will shortly be
introduced by my colleague the Minister for Transport and Communications.

Yours sincerely

W

MICHAEL DUFFY
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Senator B Cooney (Chairman)
Senator A Vanstone (Deputy Chairman)
Senator R Bell
Senator R Crowley
Senator N Sherry
Senator J Tierney

TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a)  Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

SIXTEENTH REPORT OF 1992

The Committee has the honour to present its Sixteenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following
Bills which contain provisions that the Committee considers may fall within
principles 1(a)(i) to (v) of Standing Order 24:

Migration Laws Amendment Bill 1992
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MIGRATION LAWS AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 19 August 1992 by
the Minister for Immigration, Local Government and Ethnic Affairs.

The Bill proposes to establish a legislative scheme to enhance the delivery of
annual migration programs. The proposed scheme will provide the Minister with
a flexible power to publish in the Gazette an upper limit or cap on the number of
visas in a specified class. The Bill will provide that certain classes in the
Preferential Family category will not be affected,

The Bill also corrects a minor technical error in the Migration Amendment Act
(No. 2) 1991,

The Committee dealt with the Bill in Alert Digest No. 11 of 1992, in which it made
various comments. The Minister for Immigration, Local Government and Ethnic
Affairs responded to those comments in a letter dated 12 October 1992. A copy of
that letter is attached to this report. Relevant parts of the response are also
discussed below.

Ministerial determinations not subject to parliamentary scrutiny
Clause 6 - proposed new section 28A of the Migration Act 1958

In Alert Digest No. 11, the Committee noted that clause 6 of the Bill proposes to
insert a new Subdivision AA into Division 2 of Part 2 of the Migration Act 1958.
That proposed new subdivision includes a proposed new section 28A, which
provides:

Limit on visas

28A. The Minister may, by notice in the Gazette,
determine the maximum number of:

(a) the visas of a specified class; or

(b) the visas of specified classes;
that may be granted in a specified financial year.
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The Committee noted that there would be no requirement to table a determination
pursuant to this proposed new section in the Parliament and that, further, there
would be no scope for the Parliament to scrutinise such a determination. The
Committee suggested that, in the circumstances, it may be considered that
determinations under the proposed new section should be subject to tabling in and
disallowance by each House of the Parliament.

The Committee drew Senators' attention to the provision, as it may be considered
to insufficiently subject the exercise of legislative power to parliamentary scrutiny,
in breach of principle 1(a)(v) of the Committee's terms of reference.

The Minister has responded as follows:

Whilst [ fully accept the general principle that constraints.
on the making of delegated legislation are a necessary
safeguard against abuse, I do not consider that such
safeguards are necessary in this instance. Gazettal is the
appropriate mechanism: it allows for flexibility, speed, the
acknowledgment of public concerns and most importantly
does not alter an applicant's substantive entitlement to a
visa.

The migration program is regularly monitored to ensure
that program numbers are not exceeded. However,
fluctuations in demand do occur and are often difficult to
predict. In these instances urgent action may be necessary
to prevent overruns in the program. The Gazette notice
is the preferred method for setting caps because of the
speed with which the cap can be implemented, adjusted
and lifted.

The publication in the Gazette of program numbers in
specified visa classes places that program in the public
domain so that public concerns can be taken into account.
The Gazettal mechanism is flexible and responsive,
permitting timely adjustment or variation in response to
public concerns.

Gazettal is the method used to trigger the two existing

capping powers, that contained in existing section 23(3A)
and that contained in existing 5.28 of the Migration Act.
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The Minister goes on to say:

The first of these powers is subject to parliamentary
scrutiny. It is a power to make regulations prescribing a
criterion that the grant of the visa would not cause the
number of visas in that class granted in that financial year
to exceed the number fixed by Gazette notice. It is
appropriate that the exercise of this power be subject to
disallowance because, unlike the other proposed capping
power, applications whose grants are blocked by the cap
are regarded as never having been made. An unsuccessful
applicant must reapply, and pay a new fee where
prescribed, to be considered in the next year's program.
The proposed capping power does not affect the
applicant's entitlement to a grant, its only effect could be
to delay that grant,

The Minister concludes by saying:

In summary, while I have noted the concerns of the
Committee [ maintain my view that the Gazettai notice
mechanism in proposed section 28A is sufficiently
responsive to public and parliamentary concerns and has
the advantages of speed with no adverse impact on an
applicant's substantive entitlements.

The Committee thanks the Minister for this response.

Barney Coo
(Chairman)
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Dear Senator Cooney

I refer to comments in the Scrutiny of Bills Alert Digest
No.11 of 1952 dated 9 September 1992 concerning proposed
section 28A of the Migration Act in clause 6 of the Migration
Laws Amendment Bill 1992. The Committee was concerned that
the power to determine by Gazette notice an upper 1limit of
visas in specified classes that may be granted is not subject
to a tabling requirement and may insufficiently subject the
exercise of legislative power to parliamentary scrutiny.

Whilst I fully accept the general principle that constraints
on the making of delegated legislation are a necessary
safeguard against abuse, I do not consider that such
safeguards are necessary in this instance. Gazettal is the
appropriate mechanism: it allows for flexibility, speed, the
acknowledgment of public concerns and most importantly does
not alter an applicant's substantive entitlement to a visa.

The migration program is regularly monitored to ensure that
program numbers are not exceeded. However, fluctuations in
demand do occur and are often difficult to predict. 1In these
instances urgent action may be necessary to prevent overruns
in the program. The Gazette notice is the preferred method
for setting caps because of the speed with which the cap can
be implemented, adjusted and lifted.

The publication in the Gazette of program numbers in specified
visa classes places that program in the public domain so that
public concerns can be taken into account. The Gazettal
mechanism is flexible and responsive, pernitting timely
adjustment or variation in response to public concerns.

Gazettal is the method used to trigger the two existing
capping powers, that contained in existing section 23(3A) and
that contained in existing s.28 of the Migration Act

The first of these powers 1is subject to parliamentary
scrutiny. It is a power to make regulations prescribing a
criterion that the grant of the wvisa would not cause the
number of visas in that class granted in that financial year
to exceed the number fixed by Gazette notice. It is
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appropriate that the exercise of this power be subject to
disallowance because, unlike the other proposed capping power,
applications whose grants are blocked by the cap are regarded
as never having been made. An unsuccessful applicant must
reapply, and pay a new fee where prescribed, to be considered
in the next year's program. The proposed capping power does
not affect the applicant's entitlement to a grant, its only
effect could be to delay that grant.

In summary, while I have noted the concerns of the Committee I
maintain my view that the Gazettal notice mechanism in
proposed section 28A is sufficiently responsive to public and

parliamentary concerns and has the advantages of speed with no
adverse impact on an applicant'!s substantive entitlements.

Y sincerely

Gerry Hand
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(1) (a) Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(iiy make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(d) The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

SEVENTEENTH REPORT OF 1992

The Committee has the honour to present its Seventeenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Antarctic  (Environment  Protection) Legislation
Amendment Bill 1992

Child Support Legislation Amendment Bill (No. 2) 1992
Endangered Species Protection Bill 1992

Industrial Chemicals (Notification and Assessment)
Amendment Bill (No. 2) 1992

Mutual Recognition Bill 1992
Seafarers Rehabilitation and Compensation Bill 1992

Seafarers Rehabilitation and Compensation Levy Bill
1992

Vocational Education and Training Funding Bill 1992
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ANTARCTIC (ENVIRONMENT PROTECTION) LEGISLATION
AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 14 October 1992
by the Minister for the Arts, Sport, the Environment and Territories.

The Bill proposes to-amend the Antarctic Treaty (Environment Protection) Act
1980, to give the force of law in Australia to obligations arising from the Protocol
on Environmental Protection (the Madrid Protocol) to the Antarctic Treaty.
Australia adopted the Madrid Protocol on 4 October 1991. The Protocol provides
for comprehensive protection of the Antarctic environment and includes a
prohibition on mining. The Bill also makes a number of minor amendments.

The Committee dealt with the Bill in Alert Digest No. 15 of 1992, in which it
made various comments. The Minister for the Arts, Sport, the Environment and
Territories responded to those comments in a letter dated 22 November 1992. A
copy of that letter is attached to this report. Relevant parts of the response are
also discussed below,

Reversal of the onus of praof
Clause 20 - proposed new subsection 21A(4) of the Antarctic Treaty
(Environment Protection) Act 1980

In Alert Digest No. 15, the Committee noted that clause 20 of the Bill proposes
to insert a new section 21A into the Antarctic Treaty (Environment Protection)
Act 1980. That proposed new section provides:

Unauthorised activities
21A.(1) In this section:
'activity' means an activity to which Part 3 applies.

(2) If a person knowingly or recklessly carries on an

activity in the Antarctic without an authorisation of the
Minister under Part 3, the person is guilty of an
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offence punishable on conviction by a fine not exceeding
$100,000.

@B) It
(a) the Minister authorised under Part 3 the
carrying on of an activity in the Antarctic
subject to a condition being complied with; and
(b) a person knowingly or recklessly carries on the
activity without the condition being complied
with;
the person is guilty of an offence punishable on
conviction by a fine not exceeding $100,000.

(4) In a prosecution of a person for an offence
against subsection (1) or (2), it is a defence if the
person proves:

(a) that the activity was carried on in an emergency:

(i) to save a person from death or serious
injury; or
(i) to secure the safety of a ship or aircraft
or the safety of equipment or facilities of
high value; or
(iif) to protect the environment; or

(b) that the person was authorised to carry on the

activity under a law of a contracting party.

(5) An offence against subsection (1) or (2) is an
indictable offence.

(6) Despite subsection (5), a court of summary
jurisdiction, may hear and determine proceedings in
respect of an offence against subsection (1) or (2) if
satisfied that it is proper to do so and the defendant
and the prosecutor consent.

(7) I, under subsection (6), a court of summary
jurisdiction convicts a person of an offence against
subsection (1) or (2), the penalty that the court may
impose is a fine not exceeding:

(a) in the case of an individual~$10,000; or

(b) in the case of a body corporate—~$50,000.

The Committee suggested that proposed new subsection 21A(4) may be
considered a reversal of the onus of proof. Under the proposed new subsection,.
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if the defence to an alleged breach of the section is that the relevant activity was
carried on in an emergency or with the authority of a law of one of the parties
to the Madrid Protacol, it would be up to the person raising that defence to prove
those matters.

The Committee indicated that this may be considered a reversal of the onus of
proof because it is ordinarily incumbent upon the prosecution to prove all the
elements of an offence. Applying this principle to the present case, it would
ordinarily be incumbent on the prosecution to prove that the activity in question
was not carried on in circumstances recognised as a defence to an alleged offence
under the legislation.

In making this comment, the Committee noted that it has previously been
prepared to accept similar clauses in situations where the defences provided for
are, necessarily, peculiarly within the knowledge of the defendant. The Committee
indicated that this acceptance has generally been made largely on the basis that,
in those circumstances, it is not practicable to require that the prosecution prove
matters which can more easily be attested to by the defendant. The Committee
was not convinced that this is the case in relation to the present Bill,

Further, the Committee was curious to know what is contemplated by proposed
new paragraph 21A(4)(b). In particular, the Committee sought the Minister's
advice as to the sorts of circumstances where a person might need to avail him
or herself of the defence provided by the paragraph.

Accordingly, the Committee drew Senators' attention to the provision, as it may
be considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee's terms of reference.

The Minister has responded as follows:

In the case where an emergency has arisen and it is
necessary for an activity to be carried out without the
necessary authorisation, it would be difficult for the
prosecution to prove that an emergency, in whatever
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form that it may take, had not arisen. An emergency,
which for example was due to the Antarctic's notoriously
bad weather, would be a defence to an alleged offence
but in most cases the circumstances would be peculiarly
within the knowledge of the defendant only and could
more easily be attested to by such a defendant,

An authorisation from another Contracting Party (there
are currently 36 signatories to the Madrid Protocol)
would also be peculiarly within the knowledge of the
defendant as such authorisation would have been issued
under the law of another country. It would be very
costly and time consuming for the prosecution to
contact all the relevant authorities to discount this
defence whereas the defendant is readily able to provide
evidence that such authorisation had been obtained.

Thus in each case I strongly believe that the reversal of
proof is justified.

On the question of a person's defence being that he or she had been authorised
by a contracting party, the Minister offered the following further information:

The provision reflects the jurisdictional complexities that
exist in Antarctica. While Australia lays claim to some
42% of Antarctica this claim is not recognised by all
Treaty Parties, However, all Antarctic Treaty Parties,
including Australia, have adopted the practice of
recognising authorisations of other Parties. An example
of the circumstances where a person may need to avail
him or herself of the defence is where a national of
another Contracting Party may wish to carry out an
activity in the Australian Antarctic Territory, such
activity having been authorised under the law of that
country.

The Committee thanks the Minister for this helpful response.
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General comment

In Alert Digest No. 15, the Committee also suggested that the reference in
proposed mew subsections 21A(4) to (7) (inclusive) to 'an offence against
subsection (1) or (2)"should, in fact, refer to 'an offence against subsection (2) or
(3). The Minister has acknowledge that this is correct and has advised the
Committee that the errors were rectified by way of amendments to the Bill in the
House of Representatives.
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CHILD SUPPORT LEGISLATION AMENDMENT BILL (NO. 2) 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister Assisting the Treasurer.

The Bill proposes to amend the following 3 Acts as set out below:
the Administrative Decisions (Judicial Review) Act 1977:
. Schedule 1 to the Act will be amended to include decisions under
Part 6A of the Child Support (Assessment) Act 1989 as decisions
to which the Act does not apply.

the Child Support (Assessment) Act 1989:

the child support formula will be amended to incorporate the
concept of 'substantial access' to a child;

the definition of an ‘approved form' will be amended;
the application of the Act will be extended to include Queensland;

amendments will allow the Child Support Registrar a degree of
flexibility to choose a taxable income that is considered
appropriate for use in the child support formula when one is not
available;

provisions setting out the effect of income estimates and the
revocation of estimates will be removed from the Act. Regulations
will be able to be promulgated for that purpose.

Other changes to improve the operation of income estimates are
also included;
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a penalty will be imposed where an estimate or estimates of
income are less than the actual income returned;

. the grounds for departure will be extended to include high costs
of access to a child or another person who is not part of the child
support assessment;

the Registrar will be allowed to disclose to a law enforcement
officer that a threat has been made against a person if there is
reason to believe the threat is evidence that an offence has been
or may be committed; and

a number of minor errors and omissions in amendments in the
Child Support Legisiation Amendment Act 1992 are to be
corrected.

the Child Support (Registration and Collection) Act 1988:
the definition of an 'approved form' will be amended;
the Child Support Registrar will be allowed to disclose to a law
enforcement officer that a threat has been made against a person
if there is reason to believe that the threat is evidence that an

offence has been or may be committed;

new claimants for additional family payment will be allowed to opt
for private collection of maintenance;

the penalty imposition will be modified, by removing the flat

penalty amount and substituting a prorata per annum amount on
the total amount outstanding at the end of each month;
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. the ownership of all child support overpay will be changed
from the Secretary of the Department of Social Security to the
Child Support Registrar;

the grounds of objection against a decision of the Child Support
Registrar will be extended to credit an amount of maintenance
against a liability;

a statement or averment will be allowed as prima facie evidence
of a matter in a prosecution;

. the regulation-making power will be amended to allow
Regulations to be made specifying how payments received may be
applied by the Child Support Registrar.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Treasurer responded to those comments in a letter
dated 25 November 1992. Though the Committee has not had the opportunity to
consider the substance of the response, a copy of the Treasurer's letter is attached
to this report, as the Committee understands that the Bill is scheduled for debate
by the Senate shortly. The Committee's original comments on the Bill are also
reproduced below for the information of Senators.

Retrospectivity
Subclause 2(2)

In Alert Digest No. 16, the Comimittee noted that subclause 2(2) of the Bill
provides that clauses 36 and 39 of the Bill are to be taken to have commenced
on 1 June 1988. Those provisions to propose to amend the Child Support
(Registration and Collection) Act 1988. The Committee noted that the date
nominated for commencement of the proposed amendments is the date on which
that Act commenced.

The Explanatory Memorandum to the Bill indicates that the changes proposed
by the amendments are technical in nature and that the retrospectivity will have
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'no impact on clients’ (paragraph 15.9). Accordingly, the Committee made no
further comment on the provision,

Delegation of power to 'a person’
Clause 28 - proposed new subsection 149(1A) of the Child Support (Assessment)
Act 1989

In Alert Digest No. 16, the Committee noted that clause 28 of the Bill proposes
to insert a new subsection (1A) into section 149 of the Child Support
(Assessment) Act 1989. Section 149 deals with delegation of the powers of the
Child Support Registrar. It provides:

Delegation
149.(1) The Registrar may, in writing, delegate all or
any of the Registrar's powers or functions under this Act
to:
(a) aDeputy Registrar; or
(b) the Secretary to the Department of Social
Security; or
(¢) an officer or employee of:
(i) the branch of the Awstralian Public
Service under the direct control of the
Registrar (whether as Registrar or
Commissioner); or
(if) the Department of Social Security.

(2) A delegation under subsection (1) may be made
subject to a power of review and alteration by the
Registrar, within a period specified in the delegation, of
acts done under the delegation.

(3) A delegation under subsection (1) continues in
force even though there has been a change in the
occupancy of, or there is a vacancy in, the office of
Registrar, but, for the purposes of the application of
subsection 33(3) of the Acts Interpretation Act 1901 in
relation to such a delegation, nothing in any law is to be
taken to preclude the revocation or variation of the
delegation by the same or a subsequent holder of the
office.
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Proposed new subsection 149(1A) provides:

(1A) [W]ithout limiting the generality of subsection
(1), the Registrar may also, in writing, delegate all or
any of the Registrar's powers or functjons to a person
engaged by the Registrar for the purposes of Part 6A.

In relation to this proposed amendment, the Explanatory Memorandum states:

Section 149 is amended to allow the Registrar to
delegate all or any of his powers under the Act to a
person who is not an employee of the Australian Public
Service and is engaged for the purposes of Part 6A.

The Committee noted that the Explanatory Memorandum also indicates (by
implication) that this amendment is either a ‘correction' or a 'necessary
consequential' amendment arising out of the Child Support Legislation
Amendment Act 1992.

On the basis of the material which it had examined, it was not immediately clear
to the Committee how the need for the amendment arose. Given the Committee's
general opposition to provisions which allow for the delegation of powers to a
person’, the Committee sought the Minister's advice as to which of the Child
Support Registrar's powers under Part 6A of the Child Support (Assessment) Act
are to be delegated and also why it is considered necessary to be able to delegate
those powers in this way.

Evidence by averment
Clause 38 - proposed new section 111A of the Child Support (Registration and
Collection) Act 1988

In Alert Digest No. 16, the Committee noted that clause 38.of the Bill proposes

to insert a new section 111A into the Child Support (Registration and Collection)
Act 1988.
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It provides:

Averments

111A.(1) In a prosecution for an offence against this
Act, a statement or averment contained in the
information, claim or complaint in prima facie evidence
of the matter so stated or averred.

(2) This section applies in relation to any matter so
stated or averred:

(a) even if evidence is given in support or rebuttal
of the matter stated or averred; and

(b) even if the matter averred is a mixed question
of law and fact, but, in that case, the statement
or averment is prima facie evidence of the fact
only.

(3) Any evidence given in support or rebuttal of a
matter so stated or averred must be considered on its
merits, and the credibility and probative value of such
evidence is neither increased nor diminished because of
this section.

(4) This section:

(a) does not apply to a statement or averment of
the intent of a defendant; and

(b) does not lessen or affect any burden of proof
otherwise falling on a defendant.

The Committee noted that the issue of averments was dealt with by the Senate
Standing Committee on Constitutional and Legal Affairs (as it then was) in its
1982 report, entitled The burden of proofin criminal proceedings (Parliamentary
paper no. 319 of 1982). In that report, the Constitutional and Legal Affairs
Committee offered the following definition of an averment:

An averment is a provision in a statute providing that
where the prosecutor alleges certain facts the allegation
is prima facie evidence of the matter averred, or that
those facts should be taken to be proved unless the
accused calls evidence to the contrary. The effect of an
averment provision is to place the onus of proof with
regard to the matter averred on the defendant, and in
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the case of Baxter v Ah Way (1909) 10 CLR 212,
Higgins J declared that the word 'averment’ covers the
essential part of the offence, and not merely technical
averments preliminary or final. (at page 65 of the
Teport)

The Committee noted that, after some discussion of the use of averments in
legislation, the Legal and Constitutional Affairs Committee made the following
recommendations concerning their continued use. Those recommendations were
that:

(a) As a matter of legislative policy averment
provisions should be kept to a minimum.

(b) The Parliament should enact legislation to
ensure that existing and future averment
provisions are only resorted to by prosecutors in
the following circumstances:

(i) where the matter which the prosecution is
required to prove is formal only and does
not in itself relate to any conduct on the
part of the defendant; or

(ii) where the matter in question relates to
conduct of the defendant alleged to
constitute an ingredient in the offence
charged and is peculiarly within the
defendant's knowledge.

© When seeking to rely upon averment provisions,

prosecutors should have regard to the following

criteria:

(i) averments should be so stated that they are
sufficient in law to constitute the charge;

(if) the facts and circumstances constituting the
offence should be stated fully and with
precision;

(iii) the Crown should not aver matters of law
or matters of mixed fact and law;

(iv) averments should not amend or alter the
rules of pleading or those regulating the
statement of the offence;
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(v) averments should be restricted to the
ingredients of the charge and information
should not contain evidentiary material. (at
pages 73-4 of the report)

Applying those considerations to the present case, it was not clear to the
Committee that the sorts of matters which are to be averred will be either formal
only or else peculiarly within the knowledge of the defendant, as contemplated
by paragraph (b) above. Similarly, it was not clear that the matters which would
be capable of being proved by averment would be restricted to the ingredients of
the charge, as contemplated by subparagraph (c)(v) above.

In the light of the Constitutional and Legal Affairs Committee's recommendations,
and given this Committee's long-starding and ‘in principle' objection to the use of
averment provisions, the Committee drew Senators' attention to the provision, as
it may be considered to trespass on personal rights and liberties, in breach of
principle 1(2)(i) of the Committee's terms of reference.
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ENDANGERED SPECIES PROTECTION BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Arts, Sport, the Environment and Territories.

The Bill proposes to provide a framework for the protection of endangered and
vulnerable species and ecological communities by:

promoting the recovery of species and ecological communities that
are endangered or vulnerable;

preventing other species and ecological communities from becoming
endangered;

reducing conflict in land management, through readily understood
mechanisms relating to the conservation of species and ecological
communities that are endangered;

providing for public involvement in, and promoting understanding of,
the conservation of such species and ecological communities; and

encouraging cooperative management for the conservation of such
species and ecological communities.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister for the Arts, Sport, the Environment and
Territories responded to those comments in a letter dated 13 November 1992. A
copy of that letter is attached to this report. Relevant parts of the response are
also discussed below.
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Commencement by Proclamation
Clause 2

In Alert Digest No. 16, the Committee noted that clause 2 of the Bill provides:

Commencement

2.(1)This Act commences on a day to be fixed by
Proclamation.

(2) Ifthis Act does not commence under subsection
(1) within the period of 9 months commencing on the
day on which this Act receives the Royal Assent, it
commences on the first day after the end of that period.

The Committee noted that, while the period within which the legislation is to be
proclaimed (and, therefore, is to commence) is explicitly limited by subclause 2(2),
the period specified (ie 9 months) is longer than the 6 month ‘general rule’
pravided for in Office of Parliamentary Counsel Drafting Instruction No. 2 of
1989. The Committee also noted that the Explanatory Memorandum gives no
indication as to why a longer period has been chosen in this instance.

The Committee indicated that it would appreciate the Minister's advice as to why
a 9 month period has been specified for comn in this i

The Minister has responded as follows:

This is done in order to ensure that extensive
administrative procedures can be properly put in place
to administer this innovative piece of Commonwealth
legislation and at the same time to allow proper
consultation with other affected agencies to ensure their
full understanding of the implementation of the
legislation.

It is, T believe, important that this legislation works
smoothly and effectively from the outset, and for that
reason I trust the Committee will find this acceptable.

The Committee thanks the Minister for this response.
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INDUSTRIAL. CHEMICALS (NOTIFICATION AND ASSESSMENT)
AMENDMENT BILL (NO. 2) 1992

This Bill was introduced into the Senate on 15 October 1992 by the Minister for
Industrial Relations.

The Bill proposes to amend the Industrial Chemicals (Notification and
Assessment)Act 1989, to implement the main recommendations of a report made
this year, following a review by consultants into the regulatory impact of the
National Industrial Chemicals Notification and Assessment Scheme (NICNAS) on
industry. The major theme of the recommendations and the Bill is to reduce the
regulatory burden to industry of NICNAS,

The Committee dealt with the Bill in Alert Digest No. 15 of 1992, in which it
made various comments. The Minister for Industrial Relations responded to those
comments in a letter dated 19 November 1992. A copy of that letter is attached
to this report. Relevant parts of the response are also discussed below.

Inappropriate delegation of legislative power
Clause 8 - proposed new section 20B of the Industrial Chemicals (Notification and
Assessment) Act 1989

In Alert Digest No. 15, the Committee noted that clause 8 of the Bill proposes
to insert a new Division 4 into the Industrial Chemicals (Notification and
Assessment) Act 1989, That proposed new Division, if enacted, would provide for
an amnesty period in relation to the inclusion of certain 'eligible chemicals' on the
Australian Inventory of Chemical Substances.

Proposed new section 20B sets out the parameters of the amnesty period. It
provides:

For the purposes of this Division, the amnesty period is
the period beginning at the commencement of this
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Division and ending on such day as is prescribed in the
regulations.

The Committee suggested that, given the importance of the closing date of the
amnesty to the operation of the scheme, this may be considered to be a matter
which is not appropriately left to the regulations. Indeed, the date on which the
amnesty period is to cease may be considered to be a matter which is properly
the subject of primary legislation, in which form it would be open to substantive
amendment by either House of the Parliament.

The Committee noted that, as the Bill stands, it would be open for the Executive
Government not to prescribe an end to the amnesty at all, leaving the amnesty
open-ended and, in so doing, defeating one of the objects of the Principal Act.
The Committee indicated that it regarded this as unsatisfactory.

The Committee drew Senators' attention to the provision, as it may be considered
to be an inappropriate delegation of legislative power, in breach of principle
1(a)(iv) of the Committee's terms of reference.

‘The Minister has responded as follows:

I wish to inform the Committee that the drafting of
proposed new section 20B of the Industrial Chemicals
(Notification and Assessment) Act 1989daes not reflect
the Government's preferred position. The Government
would have preferred to specify a period for the
amnesty in the Bill rather than by regulation.

However, at the time of the Bill's introduction into the
Senate on 15 October 1992, there was disagreement
between the Chemical Confederation of Australia, the
Australian Council of Trade Unions and the
Government as to the period of the amnesty. There was
no disagreement. that an amnesty period of some length
would be provided for.

As agreement has now been reached on a two year

period for the amnesty, I propose an amendment to the
Bill in the Senate to specify the period of two years in
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the legislation. Finally, I should also mention that in my
Second Reading Speech on the Bill I indicated a review
of the extent of compliance with the inclusion of eligible
chemicals on the Australian Inventory of Chemical
Substances would take place at the end of the two year
period. This may lead to an extension of time for the
amnesty.

The Committee thanks the Minister for this response and notes that its concerns
about the clause have now been addressed.
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MUTUAL RECOGNITION BILL 1992

This Bill was introduced into the House of Representatives on 3 November 1992
by the Minister Assisting the Prime Minister.

The Bill proposes to enable the enactment of uniform legislation for the mutual
recognition by the States and Territories of each other's differing regulatory
standards regarding goods and occupations. The Bill forms part of a legislative
scheme that involves the enactment of legislation by the States and Territories
and then by the Commonwealth.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister Assisting the Prime Minister responded to
those comments in a letter dated 23 November 1992. A copy of that letter is
attached to this report. Relevant parts of the response are also discussed below.

[0 by Procl ion
Clause 2

In Alert Digest No. 16, the Committee noted that clause 2 of the Bill provides
that the various substantive provisions of the Bill are to commence on a day or
days to be fixed by Proclamation. The Committee noted that, contrary to the
‘general rule’ set out in Office of Parliamentary Counsel Drafting Instruction No.
2 of 1989, there is no time limit fixed, within which such a Proclamation must be
issued. The Committee went on to note that, while it was clear from the
Explanatory Memorandum that the operation of the Bill depends on the
enactment of State and Territory legislation (an issue which is relevant in the
context of Drafting Instruction No. 2), the Explanatory Memorandum did not give
this as the reason for the open-ended Proclamation clause. The Committee
suggested that if it was, in fact, the reason for the provision being open-ended, it
would be of assistance to the Parliament if the Explanatory Memorandum made
this clear.
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The Committee drew Senators' attention to the provision, as it may be considered
to delegate legislative power inappropriately, in breach of principle 1(a)(iv) of the
Committee's terms of reference.

The Minister has responded as follows:

I draw to the Committee's attention the fact that a
proclamation date has been provided in the Explanatory
Memorandum to the Bill, though perhaps not in the
customary place. Paragraph 6 on page 2 of the
Explanatory Memorandum points to the Agreement
Relating to Mutual Recognition signed by Heads of
Government on 11 May 1992, under which it was agreed
- as stated in the Explanatory Memorandum -
proclamation of the Bill should occur by 1 March 1993,

The notes on individual clauses in the Explanatory
Memorandum do not, in addressing clause 2 of the Bill,
refer back to the date specified in paragraph 6 as the
date by which the legislation is to be praclaimed. In this
context, I note that to avoid confusion the Explanatory
Memoranda in relation to the individual clauses for the
Commonwealth Bill and the States' and Territories' Bills
are identical as far as possible.

I have nonetheless addressed the Committee's concern
by ensuring that the extrinsic material puts the matter
beyond doubt. In my closing remarks to the Second
Reading Debate on the Bill on 12 November 1992 in
the House of Representatives, I stated that the intention
is for the legislation ... to be proclaimed by 1 March
1993.

The Committee thanks the Minister for this response. The Committee notes that
its original concern was that that part of the Explanatory Memorandum relating
to the open-ended commencement clause did not refer to what the Committee
assumed to be the reasons for the clause being open-ended. While the Minister's
response has directed the Committee's attention to the relevant parts of the
Explanatory Memorandum (for which the Committee is grateful), it has also
raised further concerns. In particular, the Committee is concerned that the
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Minister suggests that the material in the Explanatory Memorandum and the
Second Reading debate put the question of the commencement of the clauses
'beyond doubt'. The Committee does not agree. While the inclusion of various
explanatory statements in the extrinsic material is, of course, informative, it is in
no way binding. The fact remains that the procl ion (and, therefore, the
commencement) of the Bill is entirely within the discretion of the Executive
Government, the issue which Office of Parliamentary Counse] Drafting Instruction
No. 2 of 1989 seeks to both address and alleviate.
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SEAFARERS REHABILITATION AND COMPENSATION BILL 1992

This Bill was introduced into the House of Representatives on 14 October 1992
by the Parliamentary Secretary to the Minister for Employment, Education and
Training.

The Bill proposes to replace the Seamen's Compensation Act 1911 and establish
a new system of compensation for seafarers who are injured in the course of their
employment in the maritime industry.

The proposed Seafarers Rehabilitation and Compensation Act 1992 implements
the Government's decision to reform seafarers compensation, along the lines of
the Commonwealth Employees' Rehabilitation and Compensation Act 1988.

The Committee dealt with the Bill in Alert Digest No. 15 of 1992, in which it
made various comments. The Minister for Shipping and Awiation Support
responded to those comments in a letter dated 24 November 1992. A copy of that
letter is attached to this report. Relevant parts of the response are also discussed
below.

Abrogation of individuals' right to sue in relation to employment-related injuries
Clause 54

In Alert Digest No. 15, the Committee noted that clause 54 of the Bill provides:

Employee not to have right to bring action for damages
against employer etc. in certain cases

54.(1) Subject to section 55, a person does not have
a right to bring an action or other proceedings against
his or her employer, or an employee of the employer in
respect of:

(a) an injury sustained by an employee in the

course of his or her employment, being an
injury in respect of which the employer would,
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apart from this subsection, be liable (whether
vicariously or otherwise) for damages; or

(b) the loss of, or damage to, property used by an
employee resulting from such an injury.

(2) Subsection (1) applies whether that injury, loss
or damage occurred before or after the commencement
of this section.

(3) Subsection (1) does not apply in relation to an
action or proceeding instituted before the
commencement of this section.

The Committee noted that clause 55 provides:

Actions for damages—election by employees'
55.(1) If:
(a) compensation is payable under section 39, 40 or
41 in respect of an injury to an employee; and
(b) the employee's employer or another employee
would, apart from subsection 54(1), be liable for
damages for any non-economic loss suffered by
the employee because of the injury;
the employee may make an election in accordance with
subsection (2) to institute an action or proceeding
against the employer or other employee for damages for
that non-economic Joss.

(2) An election:

(a) must be made before an amount of
compensation is paid to an employee under
section 39, 40 or 41 in respect of the injury; and

(b) must be given to the employer in respect of the
injury; and

(c) must be in writing.

(3) An election is irrevocable.
(4) If an employee makes an election:
(a) subsection 54(1) does not apply in relation to an

action or other proceeding subsequently
instituted by the employee against the employer
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or another employee for damages for the non-
economic loss to which the election relates; and

(b) compensation is not payable after the date of
the election under section 39, 40 or 41 in
respect of the. injury.

(5) In any action or proceeding instituted because
of an election made by an employee, the court is not to
award the employee damages of an amount exceeding
$138,570.52 for any non-economic loss suffered by the
employee.

The Committee noted that the effect of clause 54, if enacted, would be to take
away the right of an employee (as defined by clause 4 of the Bill) to sue his or
her employer in relation to certain employment-related injuries. It would apply'
to such injuries whether they were suffered before or after the commencement
of the legislation. The Committee noted that, in that sense, the Bill would not
only take away rights but that it had the capacity to do so retrospectively.

The Committee observed that, on its face, the Bill would appear to involve a
serious trespass on the rights of persons affected by the Bill, as.it proposed to
take away certain Jong-standing common law rights. In making this comment, the
Committee noted that the stated intention of the Bill is to replace employees'
existing rights to compensation. with a new statutory scheme, along similar lines
to that available to Commonwealth employees under the Commonweaith
Employees’ Rehabilitation and Compensation Act 1988. The Committee noted
that it was implicit that the proposed new scheme is intended to be beneficial to
employees. However, the Committee concluded that whether or not this s, in fact,
the case was not appropriately a matter for judgment by the Committee.

The Committee drew Senators’ attention to the provision, as it may be considered

to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i)
of the Committee's terms of reference.
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The Minister has responded as follows:

As the Committee notes, clause 54 of the Seafarers
Rehabilitation and Compensation Bill 1992 is similar to
section 44 of the Commonwealth Employees'
Rehabilitation and Compensation Act 1988. There are
also similar provisions abrogating commeon law rights in
the workers compensation legislation of Victoria, South
Australia and the Northern Territory.

In recent years there has been widespread recognition
that common Jaw is not the most appropriate way of
dealing with work-related injuries.

1t is relevant to note that Professor Harold Luntz, in his
Review of Seamen's Compensation 1988, recommended
(page 228):

That the Seafarers Rehabilitation and
Compensation Act should abrogate the common
law action for damages. Such a step involves the
recognition that the common law action is a
compensatory mechanism whose time has passed.
It is the fact of disability that should provide the
justification for compensation not some extraneous
requirement such as that of fault. In a system
which provides ongoing compensation for loss of
carnings during the time of incapacity until the
normal age of retirement; provides full
recompense for medical, hospital, rehabilitation
and like expenses; and provides an impairment
benefit, structured according to the degree of
impairment, as a means of dealing with non-
economic losses, the continued existence of a
parallel remedy which is not only economically
inefficient as a means of delivering benefits but is
also actively destructive of efforts at rehabilitation,
cannot be justified.

The Minister goes on to say:

In response to the Committee's further concern that the
provision has the capacity to remove common law rights
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retrospectively, I would draw attention to clause 13 of
the Seafarers Rehabilitation and Compensation
(Transitional Provisions and Consequential
Amendments) Bill 1992

This clause allows a period of six months for an
employee who has suffered an injury (or property loss
or damage) before the commencing day, to bring an
action against his or her employer or a fellow employee.

The Committee thanks the Minister for this response and for drawing the
Committee's attention to clause 13 of the Seafarers Rehabilitation and
Compensation (Transitional Provision and Consequential Amendments) Bill 1992.
As to the substance of the Minister's response to the question of common law
rights being abrogated, the Committee simply notes that the fact that a similar
approach has been adopted in other instances or other jurisdictions will not
necessarily, of itself, alter the Committee's original objection to a provision.

-525-



SEAFARERS REHABILITATION AND COMPENSATION LEVY BILL 1992

This Bill was introduced into the House of Representatives on 14 October 1992
by the Parliamentary Secretary to the Minister for Employment, Education and
Training.

The Bill proposes to introduce a levy, the purpose of which is to enable the
Commonwealth to recover the costs incurred by the Seafarers Rehabilitation and
Compensation Authority in providing rehabilitation and compensation benefits to
injured employees who would not otherwise be able to obtain entitlements under
the proposed Seafarers Rehabilitation and Compensation Act 1992.

The Committee dealt with the Bill in Alert Digest No. 15 of 1992, in which it
made various comments. The Minister for Shipping and Aviation Support
responded to those comments in a letter dated 24 November 1992. A copy of that
letter is attached to this report. Relevant parts of the response are also discussed
below,

Setting of rate of levy by regulation
Clause 5

In Alert Digest No. 15, the Committee noted that clause 5 of the Bill provides:

The rate of levy imposed on each seafarer berth [which
is defined in clause 3 of the Seafarers Rehabilitation
and Compensation Bill 1992] is such amount as is
prescribed [in the regulations].

The Committee noted that it has consistently drawn attention to provisions which
allow a levy to be set in this way, principally on the basis that a 'levy’ could be set
at such a level that it may properly be regarded as a tax, which makes it a matter
more appropriately dealt with in primary legislation. The Committee noted that,
in the past, it had indicated that if jt was necessary for the Government to be able
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to set the rate of a levy by regulation in order to maintain a degree of flexibility,
then the primary legislation should provide for either a maximum rate of levy or
a method of calculating such a maximum rate.

The Committee went on to note that, in the present case, such a course of action
may be considered impractical. The Committee noted that it was clear from the
Explanatory Memorandum to the Bill that a levy will only be imposed in this
instance if the Minister is unable to establish a 'Fund' (which is, in turn, to be
indemnified by an authorised insurer) to meet the insurance requirements of the
Seafarers Rehabilitation and Compensation Bill 1992. In that case, the Seafarers
Rehabilitation and Compensation Authority (to be established by clause 103 of
the Seafarers Rehabilitation and Compensation Bill) would be responsible for
such insurance, thereby requiring the levy to be imposed in order to meet the
ensuing liabilities.

The Committee observed that it was clear from this scenario that the levy
pravided for in the Bill is in the nature of a safety-net. It was also fairly clear to
the Committee that, until such time as the need to impose a levy actually arises,
the Minister would have difficulty in nominating a logical amount as the maximum
rate of levy. The Committee also noted that, under the Bil), it would remain open
to either House of the Parliament to disallow a regulation which set a rate of levy
at an unacceptably high level.

While the Committee noted the reasoning put forward in support of the provision
being drafted in its current form, it retained a concern that the Bill, if enacted,
would give an open-ended power to impose a levy on employers. Accordingly, the
Committee suggested that, at the very least, the Bill might be amended to include
a provision limiting the rate of the levy to 'an amount no more than that required
to meet the payments to be made out of the Fund and the cost of administering
the Fund'.

The Committee drew Senators' attention to the provision, as it may be considered

to be an inappropriate delegation of legislative power, in breach of principle
1(a)(iv) of the Committee's terms of reference.
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The Minister has responded as follows:

1 have no objections to the general thrust of [the
amendment suggested by the Committee] as the
purpose of the levy will only be to ensure the Authority
has sufficient funds to properly discharge its liabilities to
seafarers, However, the correct reference should be to
the 'Authority', rather than the 'Fund’. A reference to
the Authority rather than the Fund would be consistent
with clause 101 of the Seafarers Rehabilitation and
Compensation Bill 1992 (which provides that references
to the Fund should be read as references to the
Authority if the Minister makes a declaration under
clause 100).

As the levy provisions are essentially a contingency
arrangement (to be applied only in the event that the
body corporate is not approved to be the Fund or the
approval of the body corporate is revoked), I propose
that this amendment not be effected at this time but
undertake that an appropriate amendment will be
included in the next available legislative vehicle.

The Committee thanks the Minister for this response and notes his undertaking

to amend the legislation as suggested by the Committee if it becomes necessary
to utilise the levy provisions.
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VOCATIONAL EDUCATION AND TRAINING FUNDING BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Employment, Education and Training.

The Bill proposes to provide funds for expenditure on technical and further
education/vocational education and training in respect of the 1993-95 triennium.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister for Employment, Education and Training
responded to those comments in a letter dated 24 November 1992. A copy of that
letter is attached to this report. Relevant parts of the response are also discussed
below.

Commencement by Proclamation
Subclauses 2(2) and (3)

In Alert Digest No. 16, the Committee noted that clause 2 of the Bill provides for
the commencement of the Bill. It provides:

(1) This Act, except for Part 3, commences on the
day on which it receives the Royal Assent.

(2) Subject to subsection (3), Part 3 commences on
a day to be fixed by Proclamation, being a day not
earlier than the day on which the Australian National
Training Authority Act 1992 commences and not later
than 31 December 1993.

(3) If the commencement of Part 3 is not fixed by

a Proclamation published in the Gazette before
31 December 1993, Part 3 is repealed on that day.

The Committee noted that, in accordance with the 'general rule' set out in Office
of Parliamentary Counsel Drafting Instruction No. 2 of 1989, what would
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otherwise be an open-ended proclamation provision in subclause 2(2) is restricted
by subclause 2(3). However, the Committee also noted that the relevant time
period is in excess of the 6 month period specified by Drafting Instruction No. 2
and that, in addition, the Explanatory Memorandum gives no indication as to the
need for the longer period. The Committee indicated that it would, therefore,
appreciate the Minister's advice as to why the longer period is necessary.

The Committee drew Senators' attention to the provision, as it may be considered
to be an inappropriate delegation of legislative power, in breach of principle
1(a)(iv) of the Committee's terms of reference.

The Minister has responded as follows:

The [Australian National Training] Authority is a key
part of a new National Vocational Education and
Training System. The agreed Statement on the new
National System is included in the schedule to the
Australian National Training Authority Bill 1992 (the
ANTA Bill), which was introduced at the same time as
the [Vocational Education and Training] Funding Bill
[the VET Funding Bill).

The Statement provides that the new System will come
fully into effect on 1 January 1994. As I explained in my
second reading speech on 4 November 1992,
considerable preparation will be required to ensure that
the new planning and funding arrangements are
properly in place by that date. For this reason, the
Government has moved to establish the Authority
immediately, with the endorsement of all States and
Territories, by introducing the ANTA Bill,

The Minister goes on to say:

The Government has also acted to reflect in legislation
its triennial funding commitment to vocational education
and training, through the simultaneous introduction of
the VET Funding Bill. However, in accordance with the
agreement reached with the States and Territories,

- 530 -



there is no requirement for the funds appropriated by
that Bill to pass to the Authority before 1 January 1994.
That is, there is no requirement for Part 3 of the VET
Funding Bill to come into force before the end of 1993.

In addition, the operation of the new Authority, and the
broader National System within which it will operate,
will- in some aspects be underpinned by complementary
State and Territory legislation. The Committee will note
references to such State and Territory legislation in the
provisions of the ANTA Bil, the Explanatory
Memorandum for that Bill and in my second reading
speech. The need for such legislation is also referred to
in the agreed Statement on the new National System.

The Minister concludes by saying:

It is desirable for all such legislation to be in place
before Commonwealth funds pass to the Authority and
become subject to the allocation and payment processes
provided for in the ANTA Bill. While States and
Territories are committed to necessary legislative action,
some have indicated that it may not be possible to have
legislation enacted in the first half of 1993. For this
reason, the VET Funding Bill provides for the
maximum possible time for States and Territories to
enact legislation relating to the operations of the
Authority and the new National System before any
funds flow to the Authority for the period commencing
on 1 January 1994.

The Committee thanks the Minister for this response.

Z

Barney Coofiey
(Chairman)
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MINISTER FOR THE ARTS, SPORT, THE ENVIRONMENT

g Vi Y 1t AND TERRITORIES
Sk
Hon. Ros Kelly M.P. Phone: (061 277 7640
Facsimile: 106) 273 4130
2 2 NOV 1992
Senator B Cooney RECEIVED
Chairman
Senate Standing Committee for the Scrutiny of Bills 24 NOy 1332
Parliament House ,mm Standing C'uv
CANBERRA ACT 2600 or the Berutiny of Bite

Dear Senator CW

Irefer to your Committee’s comments on the Antarctic (Environment Protection)
Legislation Amendment Bill 1992 as contained in the Scrutiny of Bills Alert Digest No 15 of
1992 (4 November 1992).

Clause 20 of the Bill proposes to insert new subsection 21A(4) into the Antarctic Treaty
(Environment Protection) Act 1980 to provide for offences relating to Part 3, Environmental
Impact Assessment. New subsection 21A(2) will create an offence of knowingly or
recklessly carrying on an activity in the Antarctic for which an authorisation is required
within the meaning of Part 3, without the required authorisation. New subsection 21A(3)
provides that an offence is committed where the Minister has authorised the carrying out
in the Antarctic of an activity subject to a condition being complied with and a person has
knowingly or recklessly carried out the activity without complying with a condition in the
authorisation.

As noted by the Committee, proposed by new subsection 21A(4) reverses the onus of proof
in relation to defences to these offences.

In the case where an emergency has arisen and it is necessary for an activity to be carried
out without the necessary authorisation, it would be difficult for the prosecution to prove
that an emergency, in whatever form that it may take, had not arisen. An emergency,
which for example was due to the Antarctic’s notoriously bad weather, would be a defence
to an alleged offence but in most cases the circumstances would be peculiarly within the
knowledge of the defendant only and could more easily be attested to by such a defendant.

An authorisation from another Contracting Party (there are currently 36 signatories to the
Madrid Protocol) would also be peculiarly within the knowledge of the defendant as such
authorisation would have been issued under the law of another country. It would be very
costly and time consuming for the prosecution to contact all the relevant authorities to

Lo L
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PARLIAMENT HOUSE, CANBERRA, A.C.T. 2600
--532 -



discount this defence whereas the defendant is readily able to provide evidence that such
authorisation had been obtained.

Thus in each case I strongly believe that the reversal of proof is justified.

Your Commiittee has also asked what is contemplated by proposed new paragraph
21A(4)(b). The provision reflects the jurisdictional complexities that exist in Antarctica.
While Australia lays claim to some 42% of Antarctica this claim is not recognised by all
Treaty Parties. However, all Antarctic Treaty Parties, including Australia, have adopted
the practice of recognising authorisations of other Parties. An example of the
circumstances where a person may need to avail him or herself of the defence is where a
national of another Contracting Party may wish to carry out an activity in the Australian
Antarctic Territory, such activity having been authorised under the law of that country.

Finally, I refer to your comment in relation to the drafting errors in new subsections 21A(4)
to (7) (inclusive). These errors have been rectified by a Government moved amendment in
the House of Representatives on 4 November 1992 (Hansard, p. 2530). However, I
appreciate you drawing the matter to my attention.

Yours sincerely

<k

ROSKELLY
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25 NOv 1932

TREASURER

PARLIAMENT HOUSE
CANBERRA 2600

Senator B Cooney

Chairman

Standing Committee for the Scrutiny of Bills
Parliament House

Canberra ACT 2600

Dear Senator Cooney

child Support legislation Amendment Bill (No.2) 1992

I am responding to the comments made by the Committee concerning
the above Bill which was introduced into the Senate on 10
November 1992.

The Committee was concerned about a retrospective application at
Clause 2(2). The recovery of overpayments incurred under the
child Support Legislation has been to date the responsibility at
law of the Department of Social Security (DSS). In practice
however they have not been in a position to monitor and recover
amounts and, as a result, there has been an informal arrangement
that the Cchild Support Agency do all of that work. This has been
contrary to law and has been drawn to the attention of the Agency
by the Commonwealth Ombudsman.

Even before this advice from the Ombudsman the arrangement had
been reconsidered at Joint Steering Committee meetings of the
operational agencies and a decision taken to recommend an
amendment to the law. If the Child Support Registrar is to
continue to recover overpayments he must have the legal authority
to recover in his own right.

Rather than have some overpayments the responsibility of DSS and
all new ones the responsibility of the Registrar it was thought
prudent to have all with the Agency. To do so, the proposed
amendment is to be taken to have commenced on 1 June 1988, the
date the Act started. To do otherwise would mean DSS would have
to set up a system to monitor and recover the early overpayments
when in fact the Agency already has this in hand and has been
dealing with clients on these matters.

As far as the clients are concerned there is no change and there
are no adverse effects of the retrospectivity in this particular
instance.

The Committee also sought advice concerning Clause 28 as to why

this type of delegation is thought to be necessary and to specify
the powers that will be delegated to "a person® under Part 6A.
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In fact the amendment is to delegate to "™a person engaged for the
purposes of Part 6A%.

The need for this special delegation arises out of the creation
of the special child support administrative review process
inserted in the legislation by the Child Support legislation
Amendment Act No.13 1992, It was always the intention that this
process, which was set up to replace court hearings, would be, as
far as practicable, independent from the Child Support Agency
itself (other than for the provision of clerical support staff)
and it would need to be seen to be independent. Specialists
would be engaged by the Registrar for the purposes of Part 6A and
to all intents and purposes they are employees of the Registrar,
but not APS officers. That is not to say that some persons could
in fact be officers of the APS if they were otherwise qualified
to perform the review function.

The Child Support Registrar has already engaged a number of
specialists as casual employees of the Taxation Office so that he
can delegate the necesary powers. All who have been engaged are
appropriately qualified to hear applications for review and all
are either barristers or solicitors working privately in the
field of family law. They do not wish to be employed as APS
officers in the long term, nor is it the Government's wish that
they should have to be APS employees, but they have for the time
being agreed to that arrangement until the delegation power can
be amended. In the future there could well be a mix of both
"persons engaged for the purposes of Part 6A" and "full or part
time APS employees" undertaking reviews of child support
assessments.

Under section 149 the Registrar cannot delegate to these
specialist persons who are not APS employees and to this extent
the inclusion of Part 6A in the Act by Act No.13 in 1992 was
deficient by not amending the delegations at that time to reflect
the fact non APS people would be engaged for that purpose.

The Registrar will delegate his power to make determinations
under Part 6A [s.98C(1)], to persons known lecally as "Child
Support Review Officers". The power to refuse to make a
determination will also be delegated (s.93F and the new s.98EA
(Clause 22 in the Bill in question)). The Child Support
Registrar will also delegate his power to obtain information
under the Act (s.161) if information is not forthcoming and is
necessary for the purpose of making or not making a
determination.

Lastly, the Committee raised the matter of evidence by averment.
I am very much aware of the Constitutional and Legal Affairs
Comnittee's recommendations concerning evidence by averment and
note that the report related to criminal proceedings. The
proceedings undertaken by the Agency are of course civil rather
than criminal and result in a pecuniary fine and not a gaol
sentence.

Notwithstanding, the intention behind the proposal to insert such
a provision in the child support legislation is one to allow the
prosecution to aver fact only and so assist the court and both
parties in the carriage of any prosecution where the fact is not
or should not be disputed. The outcome of prosecutions can
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ultimately be directly connected to the ability of the Agency to
collect support for children in single parent families.

The explanatory memorandum states that the Agency through the
averment provisions does not wish to deny a person natural
justice (nor can it) nor does it want to do more under the
proposed provisions than to state in the information that a
particular matter is fact, ey, a notice to obtain information
issued on a certain date, a final notice issued on a certain date
or a summons issued on certain date. These types of matters are
procedural and factual and they do not infer any ‘type of conduct
or intention by a defendant. It would be abnormal to mix matters
of law and fact in an averment in a child support prosecution but
in the event they are mixed the proposed provision states the
averment is prima facie evidence of the fact only.

Moreover, if a matter that is averred is challenged by the
defendant eg, a notice was not received, the court must consider
any evidence provided on its merits. It then becomes a matter
for the defendant and the prosecution to attempt to "tip the
scales" in their own favour. The evidence submitted will
determine the outcome and the value of that evidence is not
affected by the averment provision.

The motivation for the change is to simplify for the court the
process of establishing fact in a prosecution when that fact
should not be in question. To the extent that it is not
challenged the averment provisions will do that but if a fact is
challenged normal processes will apply.

I trust that the above information will clarify for Senators the
thrust and intention of the amendments in question.

Yours sincerely

R

ohn Dawkins
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MINISTER FOR THE ARTS, SPORT, THE ENVIRONMENT

AND TERRITORIES
Hon. Ros Kelly M.P. Phone: (06) 277 7640
Facsimile: (06) 273 4130
13 November 1992
IVED
g:la]nator B. Cooney RECE
airman NOY
Senate Standing Committee for the Scrutiny of Bills 23 NOV 12
Parliament House Sansis Sunding Cite

CANBERRA ACT 2600 for the Scrutiny of Bite

Dear Senm

In Bills Alert Digest No. 16, the Committee has noted that the final date for
commencement of the Endangered Species Protection Bill is 9 months after the Act
receives Royal Assent, rather than the 6 months provided as a general rule.

This is done in order to ensure that extensive administrative procedures can be properly put
in place to administer this innovative piece of Commonwealth legislation and at the same
time to allow proper consultation with other affected agencies to ensure their full
understanding of the impl ion of the-legislation.

Itis, I believe, important that this legislation works smoothly and effectively from the
outset, and for that reason I trust the Committee will find this acceptable.

Yours sincerely,

A

ROS KELLY

M h b
PARLIAMENT HOUSE, CANBERRA, A.C.T. 2600
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RECEIVED

2 3 NOY 1992

Senaie Sianciny
N.llm&cl".

MINISTER FOR iNDUSTRIAL RELATIONS

PARLIAMENT HOUSE,
CANBERRA, A.C.T. 2600

19 NOV 1992

The Hon Senator B Cooney MP
Chalrperson

Senate Standing Committee

for the Scrutiny of Bills
Parllament House

CANBERRA ACT 2600

Dear Syxétofé ‘”’%

| write In response to observations made In your Committee's Alert Digest No 15 of
1892 In relation to the Industrial Chemicals (Notification and Assessment)
Amendment Bill (No.2) 1992 (the Bill).

1 wish to inform the Committee that the drafting of proposed. new section 20B of the
Industrial Chemicals (Notification and Assessment) Act 1989 does not reflect the
Government's preferred position. The Government would have prefeired to specify
a period for the amnesty in the Bill rather than by regulation.

Howaver, at the time of the Bill's introduction into the Senate on 15 October 1992,
there was disagreement between the Chemical Confederation of Australia, the
Australian Council of Trade Unions and the Government as to the period of the
amnesty. There was no disagreement that an amnesty period of some length would
be provided for.

As agreement has now been reached on a two year period for the amnesty, |
propose an amendment to the Bill in the Senate to specify the period of two years
in the legislation, Finally, { should also mention that in my Second Reading Speech
on the Bill ! indicated a review of the extent of compilance with the inclusion of
eligible chemicals on the Australian Inventory of Chemical Substances would take
place at the end of the two year period. This may lead to an extension of time for
the amnesty.

Yours fraternally,

Peter Cook

/
MINISTER ASSISTING THE PRIME MINISTER
FOR PUBLIC SERVICE MATTERS
Telephone: (06} 277 732g3gacsimile: (06} 273 4115
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24 yoy 1932

Senate Biand
for e m"dcl"&
MINISTER AS8IBTING
THE PRmve MinsTen
PaRLAMENT House
CANBERRA A.C.T. 2600

Senator B Cooney ,2 3 NOV 1992
Chairman .

Standing Committee for the Scrutiny of Bills

The Senate

Parliament House
CANBERRA ACT 2600

Dear M

1 am replying to your letter of 12 November 1992 in which
you drew attention to the Committee's comments in Alert
Digest No. 16 of 1992 (11 November 1992) on clause 2 of the
Mutual Recognition Bill 1992. i

The Committee has'commented that the proclamation provisio;l
in clause 2 is open-ended because no date is specified and
that this may delegate legislative power inappropriately.

I draw to the Committee's attention the fact that a
proclamation date has been provided in the Explanatory
Memorandum to the Bill, though perhaps not in the customary
place. Paragraph 6 on page 2 of the Explanatory Memorandum
points to the Agreement Relating to Mutual Recognition
signed by Heads of Government on 11 May 1992, under which it
was agreed - as stated in the Explanatory Memorandum -
proclamation of the Bill should occur by 1 March 1993,

The notes on individual clauses in the Explanatory
Memorandum do not, in addressing clause 2 of the Bill, refer
back to the date specified in paragraph 6 as the date by
which the legislation is to be proclaimed. In this context,
I note that to avoid confusion the Explanatory Memoranda in
relation to the individual clauses for the Commonwealth Bill
and the States' and Territories' Bills are identical as far
as possible. .

I have nonetheless addressed the Committee's concern by
ensuring that the extrinsic material puts the matter beyond
doubt. In my closing remarks to the Second Reading Debate
on the Bill on 12 November 1992 in the House of
Representatives, I stated that the intention is for the
legislation is to be proclaimed by 1 March 1993.

Yours sincerely

S FREE

RECYCLED PAPER
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24 NoY 1992
Sonsie
'
MINISTER FOR SHIPPING AND AVIATION SUPPORT

PARLIAMENT HOUSE
CANBERRAACT 2600

Senator Barney Cooney
Chairman

Senate Standing Committee for .. 2h NOV 1952
the Scrutiny of Bills
Parliament House
CANBERRA ACT 2600

Dear Senator c/o{ney 'é’ /

I am writing in response to the concerns raised by the
Committee in the Scrutiny of Bills Alert Digest, No.15 of
4 November 1992.

brogaticon o vidual! s_to sue at
employment-related injuries ause 54 the Se
ehabjlitation and Compensa

As the Committee notes, clause 54 of the Seafarers
Rehabilitation and Compensation Bill 1992 is similar to
section 44 of the Commonwealth Employees' Rehabilitation
and Compensation Act 1988. There are also similar
provisions abrogating common law rights in the workers
compensation legislation of Victoria, South-Australia and
the Northern Territory.

In recent years there has been widespread recognition that
common law is not the most appropriate way of dealing with
work-related injuries.

It is relevant to note that Professor Harold Luntz, in his
Review of Seamen's Compensation 1988, recommended
(page 228):

“"That the Seafarers Rehabilitation and Compensation Act
should abrogate the common law action for damages.

Such a step involves the recognition that the common
law action is a compensatory mechanism whose time has
passed. It is the fact of disability that should
provide the justification for compensation not some
extraneous requirement such as that of fault. 1In a
system which provides ongoing compensation for loss of
earnings during the time of incapacity until the normal
age of retirement; provides full recompense for
medical, hospital, rehabilitation and like expenses;
and provides an impairment benefit, structured
according to the degree of impairment, as a means of
dealing with non-economic losses, the continued
existence of a parallel remedy which is not only
economically inefficient as a means of delivering
benefits but is also actively destructive of efforts at
rehabilitation, cannot be justified.®

MINISTER FOR INDUSTRIAL RELATIONS
MINISTER ASSISTING THE PRIME MINISTER FOR PUBLIC SLHVICE MATTERS
Teleohone 1061 277 7320 | Facsnmrle {061 273 411



In response to the Committee's further concern that the
provision has the capacity to remove common law rights
retrospectively, I would draw attention to clause 13 of the
Seafarers Rehabilitation and Compensation (Transitional
Provisions and Consequential Amendments) Bill 1992.

This clause allows a period of six months for an employee
who has suffered an injury (or property loss or damage)
before the commencing day, to bring an action against his
or her employer or a fellow employee.

Setting of rate of levy by regulatjon (clause 5 of the
Seafarers Rehabilitation and Compensatjon Levy Bill)

The Committee raised the concern that clause 5 of the
Seafarers Rehabilitation and Compensation Levy Bill 1992
contains an open-ended power to impose a levy on employers.

The Committee has suggested an amendment limiting the rate
of levy to "an amount no more than that required to meet
the payments to be made out of the Fund and the cost of
administering the Fund".

I have no objections to the general thrust of this
amendment as the purpose of the levy will only be to ensure
the Authority has sufficient funds to properly discharge
its liabilities to seafarers. However, the correct
reference should be to the "Authority", rather than the
"Fund". A reference to the Authority rather than the Fund
would be consistent with clause 101 of the Seafarers
Rehabilitation and Compensation Bill 1992 (which provides
that references to the Fund should be read as references to
the Aythority if the Minister makes a declaration under
clause 100).

As the levy provisions are essentially a contingency
arrangement (to be applied only in the event that the body
corporate is not approved to be the Fund or the approval of
the body corporate is revoked), I propose that this
amendment not be effected at this time but undertake that
an appropriate amendment will be included in the next
available legislative vehicle.
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Offences relating to returns (clause 7 of the Seafarerg
Rehabjlitation and Compensation Levy Collection Bill 1992)

I note the Committee's comments in relation to the
abrogation of privilege against self-incrimination in
clause 7 of the Seafarers Rehabilitation and Compensation
Levy Collection Bill 1992. However, as the Committee
notes, this provision is strictly limited.

Yours fraternally

i

Peter Cook
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24 Nov 193

Senator B Cooney

Chairman

Senate Standing Committee for
the Scrutiny of Bills
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Committee's comments in the Scrutiny of Bills
Alert Digest (No. 16 of 1992) in relation to subclause 2(3)
of the Vocational Education and Training Funding Bill 1992
(the VET Funding Bill).

The Committee has asked for an explanation of the provision
for a period extending to 31 December 1993 for the
proclamation of Part 3 of the proposed Act. Part 3 provides
for the passage of funds to the Australian National Training
Authority.

The Authority is a key part of a new National Vocational
Education and Training System. The agreed Statement on the
new National System is included in the schedule to the
Australian National Training Authority Bill 1992 (the ANTA
Bill), which was introduced at the same time as the VET
Funding Bill.

The Statement provides that the new System will come fully
into effect on 1 January 1994. BAs I explained in my second
reading speech on 4 November 1992, considerable preparation
will be required to ensure that the new planning and funding
arrangements are properly in place by that date. For this
reason, the Government has moved to establish the Authority
immediately, with the endorsement of all States and
Territories, by introducing the ANTA Bill,

The Government has also acted to reflect in legislation its
triennial funding commitment to vocational education and
training, through the simultaneous introduction of the VET
Funding Bill. However, in accordance with the agreement
reached with the States and Territories, there is no
requirement for the funds appropriated by that Bill to pass
to the Authority before 1 January 1994. That is, there is no
requirement for Part 3 of the VET Funding Bill to come into
force before the end of 1993.

Printed on 100% Australian recycied papet

- 543 -



-2-

In addition, the operation of the new Authority, and the
broader National System within which it will operate, will in
some aspects be underpinned by complementary State and
Territory legislation. The Committee will note references to
such State and Territory legislation in the provisions of the
ANTA Bill, the Explanatory Memorandum for that Bill and in my
second reading speech . The need for such legislation is
also referred to in the agreed Statement on the new National
System.

It is desirable for all such legislation to be in place
before Commonwealth funds pass to the Authority and become
subject to the allocation and payment processes provided for
in the ANTA Bill. While States and Territories are committed
to necessary legislative action, some have indicated that it
may not be possible to have legislation enacted in the first
half of 1993. For this reason, the VET Funding Bill provides
for the maximum possible time for States and Territories to
enact legislation relating to the operations of the Authority
and the new National System before any funds flow to the
Authority for the period commencing on 1 January 1994.

I hope that this information will assist the Committee in its
further consideration of the Bill.

Yoursysincerely

KIM C. BEAZLEY
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TERMS OF REFERENCE
Extract from Standing Order 24

(1) (8) Atthe commencement of each Parliament, a Standing Committee for
the Scrutiny of Bills shall be appointed to report, in respect of the
clauses of Bills introduced into the Senate, and in respect of Acts of
the Parliament, whether such bills or Acts, by express words or
otherwise

(i) trespass unduly on personal rights and liberties;

(il) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legisiative powers; or

(v) insufficiently subject the exercise of legisiative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed Jaw, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

EIGHTEENTH REPORT OF 1992

The Committee has the honour to present its Eighteenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Banking Legislation Amendment Bill 1992

Broadcasting Services (Subscription Television
Broadcasting) Amendment Bill 1992

Child Support Legislation Amendment Bill (No. 2) 1992

Migration Reform Bilt 1992
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BANKING LEGISLATION AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 15 October 1992
by the Minister Assisting the Treasurer.

The Bill is consistent with, and partly gives effect to, the Government's decision
(announced in its One Nation statement), to liberalise foreign bank entry and
allow foreign banks to apply to establish authorised branch operations in
Australia. Under the proposed amendments, foreign banks will not be permitted
to accept retail deposits. Foreign banks wishing to accept retail deposits will be
required to establish a subsidiary.

The Committee dealt with the Bill in Alert Digest No. 15 of 1992, in which it
made various comments. The Treasurer responded to those comments in a letter
dated 27 November 1992. A copy of that letter is attached to this report. Relevant
parts of the response are also discussed below.

Cc ment by Procl ion
Subclauses 2(4) and (5)

In Alert Digest No. 15, the Committee noted that clause 2 of the Bill deals with
the commencement of the various parts of the Bill. It provides:

Commencement
2.(1) Subject to this section, this Act commences on
the day on which it receives the Royal Assent.

(2) Subsections 4(2) and 5(1) and sections 16, 17
and 34 commence on a day to be fixed by Proclamation,
being a day not earlier than the day on which the State
Act commences.

(3) If the provisions referred to in subsection (2) do

not commence under that subsection within the period
of 6 months beginning on the day on which the State
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Act commences, they commence on the first day after
the end of that period.

(4) Subsections 4(3) and 5(2) commence on a day
to be fixed by Proclamation.

(5) Part 3 commences on a day to be fixed by
Proclamation.

(6) In this section:
‘State Act' means an Act of New South Wales that
refers to the Parliament the matter of State banking in
so far as it applies to State Bank of New South Wales.
Limited.

The Committee noted that (unlike subclause 2(2)) subclauses 2(4) and (5), if
enacted, would give the Executive Government an open-ended discretion
regarding the proclamation (and, therefore, the commencement) of the.relevant
substantive provisions, The Committee noted that this was contrary to the ‘general
rule' provided for by Office of Parliamentary Counsel Drafting Instruction No. 2
of 1989.

In making this comment, the Committee noted that the Explanatory
Memorandum to the Bill was of limited assistance in explaining why it was
necessary for the provisions in question to be expressed in terms contrary to the
‘general rule’. Under the heading 'Clause 5 - Application of Act!, it offers the
following information in relation to the proposed amendments to which subclause
2(4) relates:

6. Subclause 5(1) inserts in the [Banking Act 1959 a
new subsection 6(1A) which provides that Part II {other
than Division 1), Part V, and sections 61, 62, 64, 65, 68
and 69 of the Act apply to State Bank Limited. The
subclause is to come into force as set out in subclauses
2(2) and 2(4). The new subsection 6(1A) is so drafted
because the Commonwealth will have no legislative
power to apply Division 1 of Part II of the Act to State
Bank Limited for so long as subsection 6(1) of the
proposed State Act referring State banking powers to
the Commonwealth remains in force.
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7. Subclause 5(2) amends subsection 6(1A) of the Act
to provide that all of Part II and section 63 of the Act
are to apply to State Bank Limited. This subclause is
expressed to come into force (see subclause 2(4)) on a
day to be fixed by Proclamation. For lack of power, the
subclause may not, however, come into force before
subsection 6(1A) of the proposed State Act ceases to
have effect; but, as the proposed State Act has not yet
been enacted, it is not possible in subclause 2(4) to
relate the Proclamation date to the date on which
subsection 6(1) of the proposed State Act will cease to
have effect.

The Committee noted that paragraph 7 above appears to be suggesting that the
commencement of the provisions to which subclause 2(4) of the Bill relates is
dependent on the passage of a State Act and the subsequent ceasing to have
effect of a provision of that Act. The Committee noted that such a situation
seemed irrational. If there was logic to the proposition, the Explanatory
Memorandum did not assist the Committee in divining it.

The Committee noted that no explanation was offered in relation to the open-
ended commencement of Part 3 of the Bill, to which subclause 2(5) relates.

The Committee stated that it maintained an 'in principle' objection to open-ended
commencement provisions, as they involve the Parliament leaving the
commencement {or non-commencement) of legislation properly passed by the
Parliament to the discretion of the Executive Government. In the Committee's
view, Office of Parliamentary Counsel Drafting Instruction No. 2 of 1989 sets out
a proper and reasonable scheme governing the use of such provisions. The
Committee noted that the 'general rule' provided by that scheme had not been
adhered to in this case.

The Committee drew Senators' attention to the provisions, as they may be

considered to be an inappropriate delegation of legislative powers in breach of
principle 1(a)(iv) of the Committee's terms of reference.
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The Treasurer's response to the Committee's comments is addressed to each of
the 2 main concerns raised by the Committee. In relation to the Committee's
comments on subclause 2(4), the Treasurer states:

The New South Wales (NSW) Government has
introduced into the NSW Parliament the
Commonwealth Powers (State Banking) Bill 1992 (the
NSW Bill). The purpose of that legislation is to refer to
the Commonwealth the powers of the State Parliament
relating to State banking insofar as it applies in refation
to the State Bank of NSW (the State Bank). This is to
be done in two stages.

Clause § of the NSW Bill provides that the matter of
State banking insofar as it applies in relation to the
State Bank, to the extent that it is not already within the
powers of the Commonwealth, is referred to the
Commonwealth Parliament for a period that may be
determined by Proclamation. Subclause 6(1) of the
NSW Bill, however, withholds from that referral any
power that would allow the Commonwealth to prevent
the State Bank from carrying on banking business
without an authorisation from the Commonwealth.
Subclause 6(2) of the NSW Bill provides that 'subsection
6(1) ceases to have effect on a day to be appointed by
Proclamation for the purposes of this section'. (A copy
of the State Bill is attached [and appears at the end of
this Report].)

After the NSW Bill is enacted, NSW proposes to have
formal discussions with the Reserve Bank to ensure that
the State Bank is in a position to comply with all the
prudential requirements that authorised banks are
required to meet. A date will be proclaimed for the
purposes of subclause 6(2) of the NSW Bill only when
those discussions have been concluded.

The Treasurer goes on to say:

As a consequence of that two-tier approach in the
proposed State legislation, clause 5 of the
Commonwealth Bill makes the relevant provisions of
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the Banking Act 1959 applicable to the State Bank in
two steps.

Subclause 5(1) provides that certain provisions of the
Banking Act 1959, but not Division 1 of Part II
(Authority to carry on banking business), apply to the
State Bank. That subclause is to commence (subclause
2(2)) on a proclaimed date after the State Act comes
into force.

Subclause 5(2) makes separate provision for Division 1
of Part II (and section 63) of the Banking Act to apply
to the State Bank. This subclause can only, however,
come into force after subclause 6(1) of the State Act
(the provision restricting the conferral of full powers on
the Commonwealth) ceases to have effect.

Subclause 2(4) of the Commonwealth Bill is expressed
to give an open-ended discretion to the Governor-
General regarding the proclamation of a date for the
commencement of subclause 5(2) because, as the State
legislation is not yet enacted, no reference can be made
to any of its proposed provisions to set the parameters
within which the Governor-General could proclaim the
commencement date.

In relation to the Committee's comments on subclause 2(5), the Treasurer states:

The reason why the commencement date was not
specified in the legistation is that it was dependent on a
resolution being passed by the annual general meeting
of the Commonwealth Bank's (CBA) shareholders to
amend the CBA's Articles of Association dealing with
payment of dividends. The date of the annual general
meeting was not known at the time the Bill was drafted.
This amendment to the CBA's Articles of Association is
to align the Articles of Association with the amendment
to the Commonwealth Banks Act contained in Part 3 of
the Bill.

The CBA's annual general meeting of shareholders was

held on 28 october 1992, The meeting passed a
resolution to amend the CBA's Articles of Association.
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This means that Part 3 of the Bill can commence
immediately after the Bill is passed by Parliament.
Accordingly, Part 3 of the Bill will be proclaimed as
soon as possible after the Bill receives Royal Assent.

The Committee thanks the Treasurer for this detailed and helpful response,
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BROADCASTING SERVICES (SUBSCRIPTION TELEVISION
BROADCASTING) AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Transport and Communications.

The Bill proposes to implement the Government's decisions on subscription
television broadcasting ('Pay TV'), following consideration of the
recommendations of the Senate Select Committee on Subscription Television
Broadcasting's recommendations. This is to be achieved by amending the
Broadcasting Services Act 1992, to include the new Part 7 provided for in the Bill.

The Bill is part of the process of reform commenced in the Broadcasting Services
Act and it should be read in the context of the reforms of that Act. It:

provides a licensing and regulatory regime for the provision of
subscription television broadcasting services that can be delivered
using any technology (for example cable, microwave or satellite);

provides for the licensing of individual subscription television
broadcasting services;

puts in place a regime for services delivered by a 'subscription
television broadcasting satellite’, ie a satellite operated by AUSSAT
Pty Ltd under its telecommunications carrier licence (AUSSAT is a
subsidiary of OPTUS Communications Ltd), by providing for:

the allocation by a price-based allocation process of two licences
(licence A' and 'licence B') each to provide up to four
subscription television broadcasting services;

the allocation of a licence (licence C') to a subsidiary of the

Australian Broadcasting Corporation that allows the provision of
up to two subscription television broadcasting services;
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an ownership and control regime that applies until 1 July 1997
and imposes limits on the ownership and control of licence A;
and

introduces measures that will provide consumer protection including:

mandating the use of digital technology for the delivery of
satellite services to, in part, avoid consumer confusion, and the
cost and risk caused by competing or superseded technologies;

. requiring access by any satellite operator to customer reception
equipment, so that customers will only need one set of reception
equipment to be able to receive any or all services.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister for Transport and Communications
responded to those comments in a letter dated 1 December 1992, A copy of that
letter is attached to this report. Relevant parts of the response are also discussed
below.

Non-reviewable decisions
Clause 3 - proposed new Part 7 of the Broadcasting Services Act 1992

In Alert Digest No. 16, the Committee noted that clause 3 of the Bill proposes
to insert a new Part 7 into the Broadcasting Services Act 1992, which currently
does not contain a Part 7. The proposed new Part 7 deals with the allocation of
subscription television broadcasting licences and the conditions to be applicable
to such licences. It also sets out 'rules' in relation to ownership and control of
media outlets.

The Committee noted that proposed new Part 7, if enacted, would give the
Minister the power to allocate licences and to impose conditions on those licences
(proposed section 93). It would give the Australian Broadcasting Authority the
power to allocate licences after 1997 (proposed section 96). It contains provisions
relating to a company's suitability to be allocated a licence (proposed section 98).
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Other provisions relate to the conditions applicable to subscription television
broadcasting licences (proposed sections 99 - 103). The Committee observed that
decisions under various of the sections clearly had the capacity to have a
significant impact on the persons or corporations affected by them and might be
considered to be appropriately the subject of independent review.

The Committee noted that section 204 of the Broadcasting Services Act currently
provides that various nominated sections of the Act are open to review by the
Administrative Appeals Tribunal. The nominated provisions include subsections
98(1), 99(2), 100(2), 105(2) and 105(3).

The Committee observed that, in its present form, the Act does not contain
subsections with those numbers. The Committee suggested that this would appear
to be an error which has arisen as a result of the excision of Part 7 from the
original version of the Broadcasting Services Bill 1992. However, in addition, the
Committee noted that the relevant provisions of the proposed new Part 7 do not
appear to correspond with those which appeared in the original version of the
Broadcasting Services Bill. Consequently, the provisions which would be open to
review pursuant to section 204 of the Broadcasting Services Act are not, in fact,
the provisions which (arguably) should be open to review.

The Committee assumed that this was essentially a drafting error and, therefore,
sought the Minister's advice as to whether or not it was the case.

The Minister has responded as follows:

The potential problem of removing the right to review
of nominated provisions arising from the renumbering
aspect of the Broadcasting Services (Subscription
Television Broadcasting) Amendment Act is recognised.

The Transport and Communications Amendment Act

(No. 3) 1992 amends sections 204 of the Broadcasting
Services Act [1992] to realign the numbers.
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The Committee thanks the Minister for this response and notes that the relevant
provisions of the Transport and Communications Amendment Bill (No. 3) 1992
were referred to in the Committee's comments on that Bill (contained in Alert
Digest No. 17).
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CHILD SUPPORT LEGISLATION AMENDMENT BILL (NO. 2) 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister Assisting the Treasurer.

The Bill proposes to amend the following 3 Acts as set out below:
the Administrative Decisions (Judicial Review) Act 1977:
Schedule 1 to the Act will be amended to include decisions under
Part 6A of the Child Support (Assessment) Act 1989 as decisions
to which the Act does not apply.

the Child Support (Assessment) Act 1989:

. the child support formula will be amended to incorporate the
concept of 'substantial access' to a child;

the definition of an 'approved form' will be amended;

the application of the Act will be extended to include
Queensland;

amendments will allow the Child Support Registrar a degree of
flexibility to choose a taxable income that is considered
appropriate for use in the child support formula when one is not
available;

provisions setting out the effect of income estimates and the

revocation of estimates will be removed from the Act,
Regulations will be able to be promulgated for that purpose.
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Other changes to improve the operation of income estimates are
also included;

a penalty will be imposed where an estimate or estimates of
income are less than the actual income returned;

the grounds for departure will be extended to include high costs
of access to a child or another person who is not part of the child
support assessment;

the Registrar will be allowed to disclose to a law enforcement
officer that a threat has been made against a person if there is
reason to believe the threat is evidence that an offence has been
or may be committed; and

a number of minor errors and omissions in amendments in the
Child Support Legislation Amendment Act 1992 are to be
corrected.

the Child Support (Registration and Collection) Act 1988:
the definition of an "approved form’ will be amended;
the Child Support Registrar will be allowed to disclose to a law
enforcement officer that a threat has been made against a person
if there is reason to believe that the threat is evidence that an

offence has been or may be committed;

new claimants for additional family payment will be allowed to
opt for private collection of maintenance;

the penalty imposition will be modified, by removing the flat

penalty amount and substituting a prorata per annum amount on
the total amount outstanding at the end of each month;
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the ownership of all child support overpayments will be changed
from the Secretary of the Department of Social Security to the
Child Support Registrar;

the grounds of objection against a decision of the Child Support
Registrar will be extended to credit an amount of maintenance
against a liability;

a statement or averment will be allowed as prima facie evidence
of a matter in a prosecution;

the regulation-making power will be amended to allow
Regulations to be made specifying how payments received may
be applied by the Child Support Registrar.

The Committee dealt with the Biil in Alert Digest No. 16 of 1992, in which it
made various comments. The Treasurer responded to those comments in a letter
dated 25 November 1992. That letter was received by the Committee after its last
meeting and, consequently, was not formally considered in the context of the
Committee's Seventeenth Report. However, as the Bill was scheduled for debate
shortly after that Report was tabled, the Committee included a copy of the letter
in the Report without making any assessment of the Treasurer's response.

The Committee has now considered the substance of the response. A further copy
of the Treasurer's letter is attached to this report. Relevant parts of the response
are also discussed below.

Retrospectivity
Subclause 2(2)

In Alert Digest No. 16, the Committee noted that subclause 2(2) of the Bill
provides that clauses 36 and 39 of the Bill are to be taken to have commenced
on 1 June 1988. Those provisions propose to amend the Child Support
(Registration and Collection) Act 1988. The date nominated for commencement
of the proposed amendments is the date on which that Act commenced.

- 560 -



The Committee noted that the Explanatory Memorandum to the Bill indicates
that the changes proposed by the amendments are technical in nature and that
the retrospectivity will have 'no impact on clients' (paragraph 15.9). Accordingly,
the Committee made no further comment on the provision. However, the
Treasurer has offered the following further information in relation to the
provisions:

The Committee was concerned about a retrospective
application at Clause 2(2). The recovery of
overpayments incurred under the Child Support
Legislation has been to date the responsibility at law of
the Department of Social Security (DSS). In practice
however they have not been in a position to monitor
and recover amounts and, as a result, there has been an
informal arrangement that the Child Support Agency do
all of that work. This has been contrary to law and has
been drawn to the attention of the Agency by the
Commonwealth Ombudsman.

Even before this advice from the Ombudsman the
arrangement had been reconsidered at Joint Steering
Committee meetings of the operational agencies and a
decision taken to recommend an amendment to the law.
If the Child Support Registrar is to continue to recover
overpayments he must have the legal authority to
recover in his own right.

The Treasurer goes on to say:

Rather than have some overpayments the responsibility
of DSS and all new ones the responsibility of the
Registrar it was thought prudent to have all with the
Agency. To do so, the proposed amendment is to be
taken to have commenced on 1 June 1988, the date the
Act started. To do otherwise would mean DSS would
have to set up a system to monitor and recover the
early overpayments when in fact the Agency already has
this in hand and has been dealing with clients on these
matters.
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The Treasurer concludes:

As far as the clients are concerned there is no change
and there are no adverse effects of the retrospectivity in
this particular instance.

The Committee thanks the Treasurer for this further information and for the
assurance that the retrospectivity does not adversely affect persons other than the
Commonwealth.

Delegation of power to 'a person'
Clause 28 - proposed new subsection 149(1A) of the Child Support (Assessment)
Act 1989

In Alert Digest No. 16, the Committee noted that clause 28 of the Bill proposed
to insert a new subsection (1A) into section 149 of the Child Support
(Assessment) Act 1989. Section 149 deals with delegation of the powers of the
Child Support Registrar. It provides:

Delegation
149,(1) The Registrar may, in writing, delegate all or
any of the Registrar's powers or functions under this Act
to:
(a) a Deputy Registrar; or
(b) the Secretary to the Department of Social
Security; or
(c) an officer or employee of:
(i) the branch of the Australian Public
Service under the direct control of the
Registrar (whether as Registrar or
Commissioner); or
(i) the Department of Sacial Security.

(2) A delegation under subsection (1) may be made
subject to a power of review and alteration by the
Registrar, within a period specified in the delegation, of
acts done under the delegation.

(3) A delegation under subsection (1) continues in
force even though there has been a change in the
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occupancy of, or there is a vacancy in, the office of
Registrar, but, for the purposes of the application of
subsection 33(3) of the Acts Interpretation Act 1901 in
relation to such a delegation, nothing in any law is to be
taken to preclude the revocation or variation of the
delegation by the same or a subsequent holder of the
office.

Proposed new subsection 149(1A) provides:

(1A) [W]ithout limiting the generality of subsection
(1), the Registrar may also, in writing, delegate all or
any of the Registrar's powers or functions to a person
engaged by the Registrar for the purposes of Part 6A.

In relation to this proposed amendment, the Explanatory Memorandum states:

Section 149 is amended to allow the Registrar to
delegate all or any of his powers under the Act to a
person who is not an employee of the Australian Public
Service and is engaged for the purposes of Part 6A.

The Committee noted that the Explanatory Memorandum also indicated (by
implication) that this amendment is either a ‘correction' or a 'necessary
consequential' amendment arising out of the Child Support Legisiation
Amendment Act 1992,

On the basis of the material which the Committee examined, it was not
immediately clear how the need for this amendment arose. The Committee
indicated that, given its general opposition to provisions which allow for the
delegation of powers to ‘a person', it would appreciate the Minister's advice as to
which of the Child Support Registrar's powers under Part 6A of the Child
Support (Assessment) Act are to be delegated and also why it was considered
necessary to be able to delegate those powers in this way.
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After noting that the delegation is to ‘a person engaged for the purposes of Part
6A' and not simply to 'a person’, the Treasurer states:

The need for this special delegation arises out of the
creation of the special child support administrative
review process inserted in the legislation by the Child
SupportLegislation Amendment Act 1292, 1t was always
the intention that this process, which was set up to
replace court hearings, would be, as far as practicable,
independent from the Child Support Agency itself
(other than for the provision of clerical support staff)
and it would need to be seen to be independent.
Specialists would be engaged by the Registrar for the
purposes of Part 6A and to all intents and purposes
they are employees of the Registrar, but not APS
officers. That is not to say that some persons could in
fact be officers of the APS if they were otherwise
qualified to perform the review function.

The Treasurer goes on to say:

The Child Support Registrar has already engaged a
number of specialists as casual employees of the
Taxation Office so that he can delegate the necessary
powers. All who have been engaged are appropriately
qualified to hear applications for review and all are
either barristers or solicitors working privately in the
field of family law. They do not wish to be employed as
APS officers in the long term, nor is it the
Government's wish that they should have to be APS
employees, but they have for the time being agreed to
that arrangement until the delegation power can be
amended. In the future there could well be a mix of
both persons engaged for the purposes of Part 6A' and
‘full or part time APS employees' undertaking reviews of
child support assessments.

Under section 149 the Registrar cannot delegate to
these specialist persons who are not APS employees and
to this extent the inclusion of Part 6A in the Act by
[Child Support Legislation Amendment Act 1992] was
deficient by not amending the delegations at that time
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to reflect the fact non APS people would be engaged
for that purpose.

The Treasurer concludes by saying:

The Registrar will delegate his power to make
determinations under Part 6A [s.98C(1)], to persons
known locally as 'Child Support Review Officers'. The
power to refuse to make a determination will also be
delegated (s.98F and the new s.98EA [Clause 22 in the
Bill in question]). The Child Support Registrar will also
delegate his power to obtain information under the Act
(s.161) if information is not forthcoming and is
necessary for the purpose of making or not making a
determination.

The Committee thanks the Treasurer for this detailed and helpful response.

Evidence by averment
Clause 38 - proposed new section 111A of the Child Support (Registration and
Collection) Act 1988

In Alert Digest No. 16, the Committee noted that clause 38 of the Bill proposed
to insert a new section 111A into the Child Support (Registration and Collection)
Act 1988, It provides:

Averments

111A.(1) In a prosecution for an offence against this
Act, a statement or averment contained in the
information, claim or complaint is prima facie evidence
of the matter so stated or averred.

(2) This section applies in relation to any matter so
stated or averred:

{a) even if evidence is given in support or rebuttal
of the matter stated or averred; and

(b) even if the matter averred is a mixed question
of law and fact, but, in that case, the statement
or averment is prima facie evidence of the fact
only.
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(3) Any evidence given in support or rebuttal of a
matter so stated or averred must be considered on its
merits, and the credibility and probative value of such
evidence is neither increased nor diminished because of
this section.

(4) This section:

(a) does not apply to a statement or averment of
the intent of a defendant; and

(b) does not lessen or affect any burden of proof
otherwise falling on a defendant.

The Committee noted that the issue of averments was dealt with by the Senate
Standing Committee on Constitutional and Legal Affairs (as it then was) in its
1982 report, entitled The burden of proofin criminal proceedings (Parliamentary
paper no. 319 of 1982). In that report, the Constitutional and Legal Affairs
Committee offered the following definition of an averment:

An averment is a provision in a statute providing that
where the prosecutor alleges certain facts the allegation
is prima facie evidence of the matter averred, or that
those facts should be taken to be proved unless the
accused calls evidence to the contrary. The effect of an
averment provision is to place the onus of proof with
regard to the matter averred on the defendant, and in
the case of Baxter v Ah Way (1509) 10 CLR 212,
Higgins J declared that the word ‘averment' covers the
essential part of the offence, and not merely technical
averments preliminary or final. (at page 65 of the
report)

After some discussion of the use of averments in legislation, the Legal and
Constitutional Affairs Committee made the following recommendations
concerning their continued use. Those recommendations were that:

(a) As a matter of legislative policy averment
provisions should be kept to a minimum.

(b) The Parliament should enact legislation to
ensure that existing and future averment
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provisions are only resorted to by prosecutors

in the following circumstances:

(i) where the matter which the prosecution is
required to prove is formal only and does
not in itself relate to any conduct on the
part of the defendant; or

(i) where the matter in question relates to
conduct of the defendant alleged to
constitute an ingredient in the offence
charged and is peculiarly within the
defendant’s knowledge.

(c) When seeking to rely upon averment
provisions, prosecutors should have regard to
the following criteria:

(i) averments should be so stated that they
are sufficient in law to constitute the
charge;

(i) the facts and circumstances constituting
the offence should be stated fully and
with precision;

(iif) the Crown should not aver matters of law
or matters of mixed fact and law;

(iv) averments should not amend or alter the
rules of pleading or those regulating the
statement of the offence;

(v) averments should be restricted to the
ingredients of the charge and information
should not contain evidentiary material.
(at pages 73-4 of the report)

Applying these considerations to the present case, it was not clear to this
Committee that the sorts of matters which are to be averred will be either formal
only or else peculiarly within the knowledge of the defendant, as contemplated
by paragraph (b) above. Similarly, it was not clear that the matters which would
be capable of being proved by averment would be restricted to the ingredients of
the charge, as contemplated by subparagraph (c)(v) above.

In the light of the Constitutional and Legal Affairs Committee's recommendations,

and given this Committee's long-standing and 'in principle' objection to the use of
averment provisions, the Committee drew Senators' attention to the provision, as
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it may be considered to trespass on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee's terms of reference..

The Treasurer has responded as follows:

T am very much aware of the Constitutional and Legal
Affairs Committee's recommendations concerning
evidence by averment and note that the report related
to criminal proceedings. The proceedings undertaken by
the Agency are of course civil rather than criminal and
result in a pecuniary fine and not a gaol sentence.

Notwithstanding, the intention behind the proposal to
insert such a provision in the child support legislation is
one to allow the prosecution to aver fact only and so
assist the court and both parties in the carriage of any
prosecution where the fact is not or should not be
disputed. The outcome of prosecutions can ultimately be
directly connected to the ability of the Agency to collect
support for children in single parent families.

The Treasurer goes on to say:

The explanatory memorandum states that the Agency
through the averment provisions does not wish to deny
a person natural justice (nor can it) nor does it want to
do more under the proposed provisions than to state in
the information that a particular matter is fact, eg, a
notice to obtain information issued on a certain date, a
final notice issued on a certain date or a summons
issued on certain date. These types of matters are
procedural and factual and they do not infer any type of
conduct or intention by a defendant. It would be
abnormal to mix matters of law and fact in an averment
in a child support prosecution but in the event they are
mixed the proposed provision states the averment is
prima facie evidence of the fact only.

Moreover, if a matter that is averred is challenged by
the defendant eg, a notice was not received, the court
must consider any evidence provided on its merits, It
then becomes a matter for the defendant and the
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prosecution to attempt to 'tip the scales' in their own
favour. The evidence submitted will determine the
outcome and the value of that evidence is not affected
by the averment provision.

The Treasurer concludes by saying:

The motivation for the change is to simplify for the
court the process of establishing fact in a prosecution
when that fact should not be in question. To the extent
that it is not challenged the averment provisions will do
that but if a fact is challenged normal processes will

apply.

The Committee thanks the Treasurer for this response. However, the Committee
must re-state its objection to the use of averment clauses. In doing so, the
Committee notes that the Treasurer's response indicates that the proceedings to
which the clause in question relates are 'civil' rather than criminal. The
Committee is puzzled as to what the Treasurer means by this. Proposed new
section 111A explicitly relates to 'prosecution[s] for an offence against this Act',
The Child Support (Registration and Collection)Act 1988 contains offences which
are clearly criminal offences. An offence under section 121(1) of the Act, for
example, carries a penalty, on conviction, of a $5 000 fine or imprisonment for 12
months, or both.

The Committee would appreciate the Treasurer's further comments.
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MIGRATION REFORM BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Immigration, Local Government and Ethnic Affairs.

The Bill proposes major changes to the Migration Act 1958, The changes will
replace the existing legislative framework which regulates entry to, and stay in,
Australia, as well as the detention and removal of non-citizens who are in
Australia unlawfully. It proposes to provide a new and greatly-extended basis for
merits review of immigration decisions and to provide, for the first time,
independent determinative merits review of refugee-related decisions.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister for Immigration, Local Government and
Ethnic Affairs responded to those comments in a letter dated 30 November 1992.
A copy of that letter is attached to this report. Relevant parts of the response are
also discussed below.

Delegation of power to 'a person'
Clause 35 - proposed new subsection 176(3) of the Migration Act 1958

In Alert Digest No. 16, the Committee noted that clause 35 of the Bill proposes
to add 2 new subsections to section 176 of the Migration Act. Section 176
currently provides:

Delegation

176.(1) The Minister may, by writing signed by him
or her, delegate to a person any of the Minister's
powers under this Act.

(2) The Secretary may, by writing signed by him or

her, delegate to a person any of the Secretary's powers
under this Act.
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Proposed new subsections 176(3) and (4) provide:

(3) If an application for a visa that has a health
criterion is made, the Minister may:
(a) delegate to a person the power to consider and
decide whether that criterion is satisfied; and
(b) consider and decide, or delegate to another
person the power to consider and decide, all
other aspects of the application.

(4) To avoid doubt, if there is a delegation
described in paragraph (3)(a) in relation to an
application for a visa:

(a) Subdivision AB of Division 2 of Part 2 has

effect accordingly; and

(b) for the purposes of subsection 26ZF(1), the

Minister is satisfied or not satisfied that the
health criterion for the visa has been satisfied
if the delegate who was given that delegation is
so satisfied or not so satisfied, as the case may
be.

The Committee noted that it has consistently drawn attention to provisions which
allow power to be delegated to 'a person'. It is the Committee's view that such
powers, particularly when they have the capacity to affect personal rights and
liberties, should either be exercised by the person to whom they are given or, if
they have to be delegated, by members of an ascertainable class of persons. That
class of persons should be defined either by reference to the holders of a
particular office or to the qualifications or attributes of the persons to whom the
power is to be delegated.

The Committee drew Senators' attention to the provision, as it may be considered
to make rights, liberties or obligations unduly dependent on insufficiently defined
administrative powers, in breach of principle 1(a)(ii) of the Committee's terms of
reference.

The Minister has responded as follows:

I note the Committee's concern that the new power of
delegation, as with the existing power of delegation,

-7 -



allows delegations to be made to a ‘person’. I am
sympathetic to the view that generally speaking, powers
which have the capacity to affect personal rights and
liberties should either be exercised by the person to
whom they are given or, if they must be delegated, by a
class of persons defined either by reference to the
holders of a particular office or to the qualifications or
attributes of the persons to whom the power is to be
delegated.

The Minister goes on to say:

However, the special nature of the regulation of
migration presents circumstances which necessitate a
wider delegation power. A very large number of the
decisions taken by this Department are taken at
overseas posts. An effective means to promote efficiency
at overseas posts and reduce costs associated with the
overseas operations of this Department has been to
delegate various migration powers to officers of other
Departments (such as the Department of Foreign
Affairs and Trade) or to locally engaged staff, who are
not ‘officers' of this Department or the Commonweaith
generally.

Additionally, with the incidence of unauthorised boat
arrivals at various islands being territories of Australia,
or in remote areas of mainland Australia it has been
necessary to delegate powers under the Migration Act
1958 to members of various law enforcement agencies
or other persons in positions of authority (for example,
the Administrator of Norfolk Island) in those areas at
least until such time as officers of Department arrive
there. The class of person to whom it may be necessary
to delegate powers is thus very wide, and has not been
readily ascertainable in advance.

The Minister concludes by saying:

The new power under proposed subsection 176(3) to
delegate the power to make decisions in respect of
health criteria will be exercised in respect of applicants
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from all over the world. It would not be economically
feasible to station a Commonwealth medical officer in
every country in which applications are made, and it is
practical that the Department be allowed to rely on the
services [of] local doctors or appropriately qualified
health care workers to make these decisions., While 1
appreciate the Committee's concerns, I believe it is
appropriate in this instance that the delegation power in
respect of these persons not be restricted by references
to attributes or qualifications that necessarily vary from
country to country.

The Committee thanks the Minister for this response. While it acknowledges the
points made by the Minister about the efficiency and cost benefits of being able
to delegate powers to 'a person', the Committee retains its concern that this
power of delegation is virtually unlimited. In making this comment, the
Committee questions whether there might be some practical way to limit the
power without placing undue pressures on the Department in terms of costs and
efficiency.

Barney Cooney
(Chairman)
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B 7 Nov 199

TREASURER
PARLIAMENT HOUSE
CANDERRA 2
RECEIVED
Senator B. Cooney
Chaiman . 30 NOV 1992
Standm.g Committee for the Scrutiny of Bills Standing Clte
Australian Senate for the Scrutiny of Bitls
Parliament House

Canberra ACT 2600

Dear Senator Cooney
BANKING LEGISLATION AMENDMENT BILL 1992

I refer to comments contained in the Scrutiny of Bills Alert Digest No. 15 of 1992 (4 November
1992 concerning the Banking Legislation Amendment Bill 1992 (the Bill).

T would be grateful if the following information concerning commencement dates referred to in the
Bill is included in a future Report to the Senate.

Comments on the provisions to which subclauses 2(4) and (5) of the Bill relates:

The New South Wales (NSW) Government has introduced into the NSW Parliament the
Commonwealth Powers (State Banking) Bill 1992 (the NSW Bill). The purpose of that legislation is
to refer to the Commonwealth the powers of the State Parliament relating to State banking insofar as
it applies in relation to the State Bank of NSW (the State Bank). This is to be done in two stages.

Clause 5 of the NSW Bill provides that the matter of State banking insofar as it applies in relation to
the State Bank, to the extent that it is not already within the powers of the Commonwealth, is
referred to the Commonwealth Parliament for a period that may be determined by Proclamation.
Subclause 6(1) of the NSW Bill, however, withholds from that referral any power that would allow
the Commonwealth to prevent the State Bank from carrying on banking business without an
authorisation from the Commonwealth. Subclause 6(2) of the NSW Bill provides that "subsection
6(1) ceases to have effect on a day to be appointed by Proclamation for the purposes of this section”.
(A copy of the State Bill is attached.)

After the NSW Bill is enacted, NSW proposes to have formal discussions with the Reserve Bank to
ensure that the State Bank is in a position to comply with all the prudential requirements that
authorised banks are required to meet. A date will be proclaimed for the purposes of subclause 6(2)
of the NSW Bill only when those discussions have been concluded.

As a consequence of that two-tier approach in the proposed State legislation, clause $ of the

Commonwealth Bill makes the relevant provisions of the Banking Act 1959 applicable to the State
Bank in two steps.
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Subclause 5(1) provides that certain provisions of the Banking Act 1959, but not Division 1 of Part
11 (Authority to carry on banking business), apply to the State Bank. That subclause is to commence
(subclause 2(2)) on a proclaimed date after the State Act comes into force.

Subclause 5(2) makes separate provision for Division 1 of Part II (and section 63) of the Banking
Act to apply to the State Bank. This subclause can only, however, come into force after subclause
6(1) of the State Act (the provision restricting the conferral of full powers on the Commonwealth)
ceases to have effect.

Subclause 2(4) of the Commonwealth Bill is expressed to give an open-ended discretion to the
Governor-General regarding the proclamation of a date for the commencement of subclause 5(2)
because, as the State legislation is not yet enacted, no reference can be made to any of its proposed
provisions to set the parameters within which the Govermnor-General could proclaim the
commenceraent date.

Comments on the commencement of Part 3 of the Bill, to which subclause 2(5) relates:

‘The reason. why the commencement date was not specified in the legislation is that it was dependent
on a resolution being passed by the annual general meeting of the Commonwealth Bank's (CBA)
shareholders to amend the CBA's Articles of Association dealing with payment of dividends. The
date of the annual general meeting was not known.at the time the Bill was drafted. This amendment
to the CBA's Articles of Association is to align the Articles of Association with the amendment to
the C ith Banks Act ined in Part 3 of the Bill.

‘The CBA's annual general meeting of sharcholders was held on 28 October 1992. The meeting
passed a resolution to amend the CBA's Articles of Association, This means that Part 3 of the Bill
can commence immediately after the Bill is passed by Parliament. Accordingly, Part 3 of the Bill will
be proclaimed as soon as possible after the Bill receives Royal Assent.

Ttrust that this explanation clarifies the issues raised by the Committee in relation to the Bill.

Yours sincerely

N

JAhn Dawkins
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COMMONWEALTH POWERS (STATE BANKING) BILL 1992

NEW SOUTH WALES

78
¥
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150,

A BILL FOR

An Act to refer to the. Parliament of the Commonwealth certain matters
relating to State Bank Limited.

pco DRAFT BILL b91-87.doc Tue Jul 28 08:28:47 1992
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2

Commonwealth Powers (State Banking) 1992

The Legislature of New South Wales enacts:

Short title

1. This Act may be cited as the Commonwealth Powers (State
Banking) Act 1992.

Commencement
2. This Act commences on a day to be appointed by proclamation.

Object

3. The object of this Act is to remove the constitutional barrier which
prevents the Parliament of the Commonwealth from legislating with
respect to State banking carried on within the limits of the State by State
Bank Limited or a subsidiary of that company.

Definitions

4. In this Act:

“Bank” means State Bank Limited, and includes a subsidiary of that
company (within the meaning of the Corporations Law) and also
includes that company under any altered name;

“State banking” means State banking as referred to in section 51
(xiii) of the Commonwealth Constitution.

Reference of matters relating to the Bank

5. The matter of State banking (but only in so far as it applies in
relation to the Bank), to the extent to which it is not otherwise included in
the legislative powers of the Parliament of the Commonwealth, is referred
to the Parliament of the Commonwealth for a period commencing on the
day on which this Act commences and ending on the day fixed, pursuant
to section 7, as the day on which the reference under this Act is to
terminate, but no longer.

Excluded matters

6. (1) The reference under section 5 does not include any matter so
far as it would confer powers to make provision for or with respect to all
or any of the following matters:

(a) prohibiting the Bank (whether specifically or as part of a provision
of more general application) from carrying on banking business
unless it is in possession of an authority (however described) to do
so under a law of the Commonwealth;

pco DRAFT BILL b91-87.doc Tue Jul 28 08:28:47 1992
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Commonwealth Powers (State Banking) 1992

(b) granting, suspending, cancelling or otherwise dealing with such an
authority in relation to the Bank.

(2) Subsection (1) ceases to have effect on a day to be appointed by
proclamation for the purposes of this section.
Termination of reference

7. The Govemnor may, at any time, by proclamation, fix a day as the
day on which the reference under this Act is 1o terminate.
Crown bound

8. This Act binds the Crown.

pco DRAFT BILL b91-87.doc Tue Jul 28 09:46:56 1992
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RECEIVED

»
. 1 DEC %92
.. Minister for Transport i ~
527" and Communications e
Parliament House
Canberra ACT.2600
Australia
TBI.(06)2777200
Fax, (06) 273 4106
Senator B Cooney ' { DEC 1992

Chairman

Scrutiny of Bills Committee
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to your pages 19 and 20 of the Bills Alert Digest
number AD16/92. The potential problem of removing the
right to review of nominated provisions arising from the
renumbering aspect of the Broadcasting Services
(Subscription Television Broadcasting) Amendment Act is
recognised.

The Transport and Communications Amendment Act (no 3) 1992
amends sections 204 of the Broadcasting Services Act to
realign the numbers.

Thank you for your concern.

Yours sincerely

—

(BoE Collins)
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RECEIVED
25 oy 1992

L) !ﬂlzvﬂ' Qfa&

25 NOv 1992

TREASURER

PARLIAMENT HOUSE
CANBERRA 2600

Senator B Cooney

Chajrman

Standing Committee for the Scrutiny of Bills
Parliament House

Canberra ACT 2600

Dear Senator Cooney

Child support Legislation Amendment Bill (No.2) 1992

I am responding to the comments made by the Committee concerning
the above Bill which was introduced into the Senate on 10
November 1992.

The Committee was concerned about a retrospective application at
Clause 2(2). The recovery of overpayments incurred under the
Child Support Legislation has been to date the responsibility at
law of the Department of Social Security (DSS). In practice
however they have not been in a position to monitor and recover
amounts and, as a result, there has been an informal arrangement
that the Child Support Agency do all of that work. This has been
contrary to law and has been drawn to the attention of the Agency
by the Commonwealth Ombudsman.

Even before this advice from the Ombudsman the arrangement had
been reconsidered at Joint Steering Committee meetings of the
operational agencies and a decision taken to recommend an
amendment to the law. If the Child Support Registrar is to
continue to recover overpayments he must have the legal authority
to recover in his own right.

Rather than have some overpayments the responsibility of DSS and
all new ones the responsibility of the Registrar it was thought
prudent to have all with the Agency. To do so, the proposed
amendment is to be taken to have commenced on 1 June 1988, the
date the Act started. To do otherwise would mean DSS would have
to set up a system to monitor and recover the early overpayments
when in fact the Agency already has this in hand and has been
dealing with clients on these matters.

As far as the clients are concerned there is no change and there
are no adverse effects of the retrospectivity in this particular
instance.

The Committee also sought advice concerning Clause 28 as to why

this type of delegation is thought to be necessary and to specify
the powers that will be delegated to "a person" under Part 6A.
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In fact the amendment is to delegate to "a person engaged for the
purposes of Part 6A".

The need for this special delegation arises out of the creation
of the special child support administrative review process
inserted in the legislation by the Child Support Legislation
Amendment Act No.13 1992, It was always the intention that this
process, which was set up to replace court hearings, would be, as
far as practicable, independent from the Child Support Agency
itself (other than for the provision of clerical support staff)
and it would need to be seen to be independent. Specialists
would be engaged by the Registrar for the purposes of Part 6A and
to all intents and purposes they are employees of the Registrar,
but not APS officers. That is not to say that some persons could
in fact be officers of the APS if they were otherwise qualified
to perform the review function.

The Child Support Registrar has already engaged a number of
specialists as casual employees of the Taxation Office so that he
can delegate the necesary powers. All who have been engaged are
appropriately qualified to hear applications for review and all
are either barristers or solicitors working privately in the
field of family law. They do not wish to be employed as APS
officers in the long term, nor is it the Government's wish that
they should have to be APS employees, but they have for the time
being agreed to that arrangement until the delegation power can
be amended. In the future there could well be a mix of both
"persons engaged for the purposes of Part 6A" and "full or part
time APS employees" undertaking reviews of child support
assessments.

Under section 149 the Registrar cannot delegate to these
specialist persons who are not APS employees and to this extent
the inclusion of Part 6A in the Act by Act No.13 in 1992 was
deficient by not amending the delegations at that time to reflect
the fact non APS people would be engaged for that purpose.

The Registrar will delegate his power to make determinations
under Part 6A {s.98C(1)), to persons known locally as "Child
Support. Review Officers™. The power to refuse to make a
determination will also be delegated (s.93F and the new sS.98EA
[(Clause 22 in the Bill in question]). The Child Support
Registrar will also delegate his power to obtain information
under the Act (s.161) if information is not forthcoming and is
necessary for the purpose of making or not making a
determination.

Lastly, the Committee raised the matter of evidence by averment.
I am very much aware of the Constitutional and Legal Affairs
Committee's recommendations concerning evidence by averment and
note that the report related to criminal proceedings. The
proceedings undertaken by the Agency are of course civil rather
than criminal and result in a pecuniary fine and not a gaol
sentence,

Notwithstanding, the intention behind the proposal to insert such
a provision in the child support legislation is one to allow the
prosecution to aver fact only and so assist the court and both
parties in the carriage of any prosecution where the fact is not
or should not be disputed., The outcome of prosecutions can
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ultimately be directly connected to the ability of the Agency to
collect support for children in single parent families.

The explanatory memorandum states that the Agency through the
averment provisions does not wish to deny a person natural
justice (nor can it) nor does it want to do more under the
proposed provisions than to state in the information that a
particular matter is fact, eg, a notice to obtain informaticn
issued on a certain date, a final notice issued on a certain date
or a summons issued on certain date. These types of matters are
procedural and factual and they do not infer any type of conduct
or intention by a defendant. It would be abnormal to mix matters
of law and fact in an averment in a child support prosecution but
in the event they are mixed the proposed provision states the
averment is prima facie evidence of the fact only.

Moreover, if a matter that is averred is challenged by the
defendant eg, a notice was not received, the court must consider
any evidence provided on its merits. It then becomes a matter
for the defendant and the prosecution to attempt to "tip the
scales" in their own favour. The evidence submitted will
determine the outcome and the value of that evidence is not
affected by the averment provision.

The motivation for the change is to simplify for the court the
process of establishing fact in a prosecution when that fact
should not be in question. To the extent that it is not
challenged the averment provisions will do that but if a fact is
challenged normal processes will apply.

I trust that the above information will clarify for Senators the
thrust and intention of the amendments in question.

Yours sincerely

Db

ohn Dawkins
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1 RECEIVED
bT7 . v ' DEC m
s,

MINISTER FOR IMMIGRATION, LOCAL
GOVERNMENT AND ETHNIC AFFAIRS

PARLIAMENT HOUSE
CANBERRA, AC.T. 2000

30 KOV 832

Senator B. Cooney

chairman of the Senate Standing
Committee for the Scrutiny of Bills
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

I refer to the Committee's report (No. 16) on the Migration
(Delayed Visa Applications) Bill 1992,. the Migration Laws
Amendment Bill (No. 2) of 1992 and the Migration Reform Bill
1992. 1In relation to your concerns about clause 35 of the
Migration Reform Bill 1992, which proposes new subsection
176(3) of the Migration Act 1958, my response is as follows.

I note the Committee's concern that the new power of
delegation, as with the existing power of delegation, allows
delegatlons to be made to a "person". . I am sympathetic to the
view that generally speaking, powers vhich have the capacity
to affect personal rights and liberties should either be
exercised by the person to whom they are given or, if they
must be delegated, by a class of persons defined either by
reference to the holders of a particular office or to the
quallfxcatlons or attributes of the persons to whom the power
is to be delegated.

However, the special nature of the regulation of migration
presents circumstances which necessitate a wider delegation
power. A very large number of the decisions taken by this
Department are taken at overseas posts. An effective means to
promote efficiency at overseas posts and reduce costs
associated with the overseas operations of this Department has
been to delegate various migration powers to officers of other
Departments (such as the Department of Foreign Affairs and
Trade) or to locally engaged staff, who are not "officers" of
this Department or the Commonwealth generally.

Additionally, with the incidence of unauthorised boat arrivals
at various islands being territories of Australia, or in
remote areas of mainland Australia it has heen necessary to
delegate powers under the Migration Act 1958 to members of
various law enforcement agencies or other persons in positions
of authority (for example, the Administrator of Norfolk
Island) in those areas at least until such time as officers of
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Department arrive there. The class of person to whom it may be
necessary to delegate powers is thus very wide, and has not
been readily ascertainable in advance.

The new power under proposed subsection 176(3) to delegate the
power to make decisions in respect of health criteria will be
exercised in respect of applicants from all over the world. It
would not be economically feasible to station a Commonwealth
medical officer in every country in which applications are
made, and it is practical that the Department be allowed to
rely on the services on local doctors or appropriately
qualified health care workers to make these decisions. While
1 appreciate the Committee's concerns, I believe it is
appropriate in this instance that the delegation power in
respect of these persons not be restricted by references to
attributes or gualifications that necessarily vary from
country to country.

I hope that this letter adequately addresses your concerns.

Yo sincerely
Gerry Hand
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MEMBERS OF THE COMMITTEE

Senator B Cooney (Chairman)
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Senator R Bell
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TERMS OF REFERENCE

Extract from Standing Order 24

(1) (@) Atthec ment of each Parli t, a Standing Committee for the
Scratiny of Bills shall be appointed to report, in respect of the clauses of
Bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bilt
when the bill has been introduced into the Senate, may consider any
proposed law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

NINETEENTH REPORT OF 1992

The Committee has the honour to present its Nineteenth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Bills
which contain provisions that the Committee considers may fall within principles
1(a)(i) to (v) of Standing Order 24:

Corporate Law Reform Bill 1992

Health Insurance (Quality Assurance Confidentiality)
Amendment Bill 1992

Tobacco Advertising Prohibition Bill 1992
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CORPORATE LAW REFORM BILL 1992

This Bill was introduced into the House of Representatives on 3 November 1992
by the Attorney-General,

The Bill proposes to amend Corporations Law as it relates to directors' duties,
related party transactions, corporate insolvency, stock exchange settlement
procedures and miscellaneous other provisions.

Among other things, the Bill implements a number of recommendations contained
in the report of the Senate Standing Committee on Legal and Constitutional
Affairs, entitled 'Company Directors’ Duties', the report of the Australian Law
Reform Commission, entitled 'General Insolvency Inquiry' and the report of the
Companies and Securities Advisory Committee, entitled 'Corporate Financial
Transactions'.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it made
various comments. The Attorney-General responded to those comments in a letter
dated 3 December 1992. A copy of that letter is attached to this report. Relevant
parts of the response are also discussed below.

Reversal of the onus of proof
Clause 27 - proposed new subsection 243ZE(6) of the Corporations Law

In Alert Digest No. 16, the Committee noted that clause 27 of the Bill proposes to
insert a new part 3.2A into the Corporations Law. That proposed new Part includes
a proposed new section 243ZE which, if enacted, would make it an offence for a
related party of a public company (as defined by proposed new subsection 243F)
to receive a benefit from the public company or a child entity of the public
company (as defined by proposed new subsection 243D).
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Subsection 243ZE(6) then provides:

In a proceeding against a person for:
a)  a contravention of subsection (2); or
(b}  a contravention of subsection (2) because of
section 243ZG, 1317DB, 1317DCor 1317DD
[which, respectively, deem a) offences by
non-legal persons, b) involvement in the
commission of an offence, ¢) offences
committed partly within and partly outside
the jurisdiction and d) offences in other
jurisdictions to be offences for the purposes'
of proposed Part 9.4B of the Corporations
Law);
it is a defence if it is proved that the person was unaware
of a fact or circumstance essential to the contravention of
subsection 243H(1) or (2), as the case requires.

The Committee indicated that this is what it would generally regard as a reversal
of the onus of proof, as it would ordinarily be incumbent on the prosecution to
prove that a person charged was aware of the circumstances essential to the
contravention of the relevant subsections.

The Committee drew Senators' attention to the provision, as it may be considered
to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of
the Committee's terms of reference.

The Attorney-General has responded as follows:

Clause 17 of the Bill inserts into the Corporations Law a
new Part 9.4B, entitled 'Civil and Criminal Consequences
of Contravening Civil Penalty Provisions'. The new Part
implements the recommendations of the Senate Standing
Committee on Legal and Constitutional Affairs in' its
report on 'Company Directors' Duties' that criminal
liability under the companies legislation not apply in the
absence of criminality and that civil penalties be provided
in the companies legislation for breaches where no
criminality is involved.

-591-



In implementing this recommendation, the Government
has ensured that related parties of public companies
should not be exposed to' criminal liability in relation to
an alleged contravention of subsection 243ZE(2) unless
the prosecution is able to demonstrate beyond reasonable
doubt that the contravention of the provision was
committed:

(a) knowingly, intentionally or recklessly; and
(b) withra dishonest intent.

Proposed subsection 1317FA(1) has the effect that where
a person is charged with an offence against subsection
243ZE(2), the prosecution will be required to show
knowledge, intention or recklessness on the part of the
defendant in relation to each of the circumstances
essential to the contravention of subsections 243H(1) or
(2), as. the case may be, as well as the presence of a
dishonest intent.

As a practical matter, in the context of such a
prosecution, the proof of those elements would make the
defence provided by subs.243ZE(6) unarguable. That
subsection will only have a practical operation in relation
to a civil action, where it will not be required to prove the
specific mental elements established by subsection
1317FA(1).

The Attorney-General goes on to discuss the role of the proposed subsection in
civil cases:

Where there is no criminality involved, the Bill will enable
a Court, on proof that a related party of a public
company has contravened subsection 243ZE(2), to make
a civil penalty order in relation to the person. The Court
will also be able to make an order that the related party
pay compensation to the public company.

Applications for a civil penalty or compensation order will

be civil matters, and' no criminal sanctions will be
involved.
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Generally, a civil penaity order will only invoive the
making of a declaration of contravention. Such a
declaration will act merely as a trigger for an order that
the contravening party pay compensation to the company.
Where the breach is a serious one, however, the Court
will also be able to levy a pecuniary penalty. Further,
where the Court is satisfied that the contravening party is
not a fit and proper person to remain a director, it will be
able to disqualify the party from managing a corporation.

Consistently with the Senate Committee's
recommendation, no element of dishonesty is required to
establish a civil penalty contravention on the part of a
related party, though persons other than the related party
will only be exposed to a civil penalty order if they are
shown to be knowingly or recklessly involved in the
contravention.

The related parties of a public company will include its
directors and other persons (for example, holding
companies) whose relationship with the public company
is such that they would be well placed to know that a
financial benefit received by them came from the public
company. I therefore consider that it is appropriate, in
relation to a civil action, that a related party seeking to
retain the financial benefit and avoid a civil penalty or
civil compensation order should bear the onus of showing
a lack of awareness of a fact or circumstance essential to
the contravention, The position is analogous to that of the
innocent buyer of stolen property who, in an action for
the recovery of the goods by their original owner, has the
onus of showing that the purchase was made in good faith
for value and without notice of the defect in the seller's
title to the goods.

The Committee thanks the Attorney-General for this detailed and helpful response.
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HEALTH INSURANCE (QUALITY ASSURANCE CONFIDENTIALITY)
AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Health, Housing and Community Services.

The Bill proposes to promote the undertaking of a range of quality assurance
activities in relation to the provision of health services, relating to certain funding
or payments by the Commonwealth under the Heaith Insurance Act 1973 and the
National Health Act 1953, This will be done by providing for statutory
confidentiality and immunity protection in respect of quality assurance activities
declared by the Minister by a disallowable instrument, in accordance with specified
criteria, as declared' quality assurance activities for the purposes of the Bill.

The Bill will amend the Health Insurance Act 1973, by including of a new Part VC
in relation to quality assurance activities in connection with the provision of
applicable health services.

The Bill would prohibit the disclosure of information known solely as a result of
declared quality assurance activities to another person and also the disclosure of
such information or the production of relevant documents to a court. However, the
Bill would permit the Minister to authorise disclosure of information about conduct
that may constitute a serious criminal offence. The Bill will not preclude the
disclosure of information which does not identify (either expressly or by implication)
a particular individual or individuals.

The Bill will provide statutory immunity from civil proceedings to members of
committees carrying out declared quality assurance activities. Statutory immunity
will only attach to persons who engage in good faith in declared quality assurance
activities in circumstances where the rights or interests of other people who provide
health services are adversely affected. A committee will be obliged to act within the
law of procedural fairness, as the only action which will lie against committee
members is an action for breach of the rules.
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The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it made
no comment on the Bill. However, the Committee has subsequently received a
letter from Senator Patterson, which raises a concern about a clause in the Bill. A
copy of that letter is attached to this report. Senator Patterson's concern is also
discussed below.

Retrospectivity
Clause 3 ~ proposed new section 106N of the Health Insurance Act 1973

Clause 3 of the Bill proposes to insert a new Part VB into the Health Insurance
Act 1973, The proposed new Part deals with quality assurance confidentiality, which
involves the undertaking of certain 'quality assurance activities' (which are intended
to evaluate the quality of health services) and the provision of statutory
confidentiality and immunity in relation to those activities.

Proposed new section 106M, if enacted, would prohibit (subject to certain
exceptions) the disclosure. of information that has been acquired solely as a result
of a 'quality assurance activity’. The penalty for a breach of this section would be
imprisonment for 2 years.

Proposed new section 160N then provides:

If it appears to the Minister that information that became
known after the commencement of this Part solely as a
result of a declared quality assurance activity relates to
conduct, whether the conduct took place before or after
that commencement, that may have been a serious
offence against a law (whether written or unwritten) in
force in any State or Territory, the Minister may, by
signed writing, authorise the information to be disclosed
in a way stated in the instrument of authority for the
purposes of law enforcement, a Royal Commission or any
other prescribed purpose. [emphasis added]

Senator Patterson has pointed out that this proposed new section involves a degree

of retrospectivity, as it would apply in relation to certain conduct committed before
or after the commencement of the new section. In support of this point, Senator
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Patterson has provided the Committee with copies of submissions from the
Australian Medical Association Limited and the Royal Australian College of
General Practitioners. Copies of those submissions are also attached to this report.

While the Committee accepts Senator Patterson's point about the retrospective
aspect of the proposed new section's operation, the Committee notes that the
'serious offences' referred to would have had to have been serious offences at the
time that they were committed and that, in that respect, the provision could not be
considered to be retrospectively making unlawful something which was previously
lawful. The Committee also notes that it may be considered inappropriate that
serious offences that come to light as a result of a quality assurance activity should
not be able to be prosecuted because of the confidentiality provisions contained in'
the Bill. However, in making this comment, the: Committee seeks the Minister's
advice as to whether there is currently (ie apart from the provisions of this Bill) any
statutory or other legal prohibition against such information being divulged and
used in the way contemplated by proposed new section, 160N,

The Caommittee thanks Senator Patterson for her comments on the Bill.
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TOBACCO ADVERTISING PROHIBITION BILL 1992

This Bill was intraduced into the Senate on 25 November 1992 by the Minister for
Justice.

The Bill proposes to repeal the Smoking and Tobacco Products Advertising
(Prohibition) Act 1989 and to establish a complete ban on tobacco advertising to

be phased in over the period 1 July 1993 to 31 December 1995.

The Bill creates an offence for the publication (which includes display) or broadcast.
of the following forms of advertising for cigarettes and other tobacco products:

sponsorship of sporting and cultural events (covering both naming of
the event and publicity at the event);

. outside billboards or illuminated signs; and
. use of tobacco brand names, logos etc. on non-tobacco products.,
Certain forms of advertising will be granted exceptions including;

words etc. on products, packaging and business documents and on
premises of tobacco products' manufacturers;

anti-smoking campaign messages;

communications of information within the tobacco industry;
and

. ordinary activities of public libraries, tertiary educational institution
libraries and libraries of Commonwealth, State or Territory authorities.
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Tobacco advertising in imported periodicals will be exempt.

The Committee dealt with the Bill.in Alert Digest No. 18 of 1992, in which it made
various comments. The Minister for Aged, Family and Health Services responded
to those comments in a letter dated 8 December 1992. A copy of that letter is
attached to this report. Relevant parts of the response are also discussed below.

Reversal of the onus of proof
Subclauses 2(1) and 22(1), clauses 24 and 25 and subclause 31(3)

In Alert Digest No. 18, the Committee noted that clause 15 of the Bill, if enacted,
would prohibit the publication of tobacco advertisements in Australia (subject to
certain exceptions) on or after 1 July 1993. The penalty for failing to comply with
this prohibition would be a $12 000 fine.

Subclause 21(1) provides:

It is a defence to a prosecution of a person for an
offence against subsection 15(1), (2) or (3) in respect of
the publication of a tobacco advertisement if the person
proves that:

(a) the publication was under a contract or

arrangement entered into before 1 April
1992 for the sponsorship of an event, activity
or service; and

(b)  if the terms of the contract or arrangement,

in so far as they relate to things other than
the period to which it applies, were varied
on or after 1 April 1992 and before the
publication—if the contract or arrangement
had not been so varied, the publication could
still be said to

have been under the contract or arrangement; and

Note: Even if the period to which the contract or arrangement
applies has been varied, paragraphs (c) and (d) must stili be
satisfied.

(c) if the advertisement was published in
connection with a cricket match, or a series
of cricket matches—the advertisement was
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published before 1 May 1996; and

(d) if paragraph (¢) does not apply—the
advertisement was published before
1 January 1996; and'

(e) before the publication of the advertisement,
each of the parties to the contract or
arrangement notified the Minister, in writing,
of:

(i)  the date on which the contract
or arrangement was entered
into; and

(if)  particulars of the contract or
arrangement in so far as it
relates to the publication of
tobacco advertisements,
including the circumstances of
publication of the
advertisements and the nature
of the advertisements,

The Committee suggested this may be considered to involve a reversal of the onus
of proof, as the onus would be on a person charged with an offence to prove that
they are not guilty, by reason of one of the defences provided for in paragraphs

21(1)(a) to (e).
The Committee noted that subclause 22(2) provides:

1t is a defence to a prosecution of a person for an
offence against subsection 15(1), (2) or (3) in respect of
the display of a tobacco advertising sign if the person
proves that:
(a) the sign was displayed under a contract or
arrangement entered into before 1 April
1992; and
(b) if the terms of the contract or arrangement
were varied on or after 1 April 1992-if the
contract or arrangement had not been so
varied, the display of the sign could still be
said to have been under the contract or
arrangement;
and
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(c) the display of the sign was permitted by
regulations made for the purposes of
subsection (2).

The Committee suggested that this may also be regarded as a reversal of the onus
of proof.

The Committee noted that clause 23 of the Bill, if enacted, would create an offence
of knowingly or recklessly importing into Australia a publication which has been
excluded from the exemption provided by subclause 17(1). Clause 24 then provides:

1t is a defence to a prosecution of a person for an offence
against section. 23 in respect of the importation of a
periodical if the person proves that the periodical was
imported for the person's private use.

The Committee suggested that, similarly, this may be regarded as a reversal of the
onus of proof.

Clause 25 provides:

1t is a defence to a prosecution of a person for an offence
against section 23 in respect of the importation of a
periodical if the person proves that the periodical was
imported for the purpose of its inclusion in the collection
of an exempt library.

This also may be regarded as a reversal of the onus of proof.
Finally, the Committee noted that clause 31 provides:

(1) If a partnership that is a regulated
corporation commits an offence against this Act, that
offence is taken to have been committed by each of the
partners.

(2)  Ifanunincorporated body that is a regulated
corporation commits an offence against this Act, that



offence is taken to have been committed by the
controlling officer or controlling officers of the body.

Subclause 31(3) then pravides:

In a prosecution for an offence a partner or
controlling officer is so taken to have committed, it is a
defence if the partner or controlling officer proves that
the partner or controlling officer:

(a)  did not aid, abet, counsel or procure the act

or omission constituting the offence; and

(b) was not in any way (whether directly or

indirectly or by act or omission) knowingly
concerned in, or party to, the act or omission
constituting the. offence.

Subclause 31(4) provides:

In this section:
“controlling officer”, in relation. to an unincorporated
body, means a person who has authority to determine, or
who has control over:
() the general conduct of the affairs of the
body; or
(b)  the conduct of that part of the affairs of the
body in relation to which the act or omission
constituting the offence occurred.

The Committee suggested that subclause 31(3) above may be regarded as a reversal

of the onus of proof.

The Comimittee noted that, in the past, it has been prepared to accept the reversing
of the onus of proof in this way, on the basis that the matters which constitute the
defence are peculiarly within the knowledge of the person charged and that, in all
the circumstances of the case, the prosecution could not reasonably be expected to
disprove their exi The Commi was not convinced that this is so in

relation to each of the provisions referred to above.
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In making this comment, the Committee acknowledged that, in relation to clause
31, the Explanatory Memorandum states:

This clause provides for the imputing of mens rea to
partnerships and unincorporated bodies in relation to
offences against the Bill. Each partner (or controlling
officer of the unincorporated body) is held responsible for
offences committed by the partnership (or unincorporated
body) unless the partner (or controlling officer) is able to
prove that he or she was not knowingly involved, or a
party to, the act or omission constituting the offence.

The provisions of this clause are a statement of the
liability of partners or controlling officers of
unincorporated bodies. It is necessary, therefore, to
provide a defence for the ‘innocent’ partner or controlling
officer in order to avoid them being held responsible for
something outside their control. The matters to be proved
would be peculiarly within the knowledge of the
defendant and it would be extremely difficult for the
prosecution to prove the pattner or controlling officer
claiming to be 'innocent' was knowingly involved.
Therefore, the onus of proof has been placed on the
partner or controlling officer.

Nevertheless, the Committee drew attention to the fact that the clause involves a
reversal of the onus of proof.

The Committee drew Senators' attention 10 subclauses 21(1) and 22(1), clauses 24
and 25 and subclause 31(3), as they may be considered to trespass unduly on
personal rights and liberties, in breach of principle 1(a)(i) of the Committee's terms
of reference.

The Minister has responded as follows:

As indicated in the Explanatory Memorandum (in
particular in the general outline), this reversal is.intended.
Where it occurs, the information required to be proved
(eg particulars of a contract or knowledge of an action)
concerns matters peculiarly within the knowledge of the
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defendant, Thus, the information could be relatively
simply presented by the defendant but it would be
difficult and costly for the prosecution to prove guilt
beyond reasonable doubt,

The Committee thanks the Minister for this response, which essentially re-states the
reasons given in the Explanatory Memorandum for reversing the onus of proof in
the relevant provisions. On their face, these reasons seem quite acceptable.
However, the Committee is concerned that, on the basis of similar reasons, there
is an increasing tendency to reverse the onus in relation to such provisions. While
the justification given, in most cases, appears reasonable, the Committee notes that
the same justification is equally applicable in relation to murder and other serious
offences. The expanding use of the reversal of onus in legislation is, therefore, a
matter of great.concern to the Committee.

General comment

In Alert Digest No. 18, the Committee noted that subclause 31(2) refers to offences
by 'an unincorporated body that is a regulated corporation'. The Committee
indicated that it would appreciate the Minister's further advice as to the types of
bodies that would come within this definition.

The Minister has responded as follows:

The second issue is a request for information about the
types of bodies that could be described as ‘an
unincorporated body that is a regulated corporation’.
These bodies are unincorporated bodies established by a
law of the Commonwealth. A current example is the
council governing the grain industry, established as a
Primary Industry Council.

Subclause 31(2) was included for completeness. Although
current bodies established by a law of the Commonwealth
which may be involved in tobacco advertising (eg the
Special Broadcasting Service) are generally incorporated,
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bodies established in the future may fall within the
definition and their activities should be-subject to the Bill,
when enacted..

The Committee thanks the Minister for this response..

Barney Cooney
(Chairman
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the Scrutiny of Bills
Parliament House

CANBERRA ACT 2600

Dear Senator Cooney

1 refer to the Alert Digest No. 16 of 1992 issued by the Senate Standing Committee
for the Scrutiny of Bills, and in particular to the comments made by the Committee at
pages 30-31 of the Digest concerning the Corporate Law Reform Bill 1992.

The Committee's concems

The Committee has indicated that proposed subsection 243ZE(6) of the Corporations
Law is what the Committee would generally regard as a reversal of the onus of proof,
and that it may be considered to trespass unduly on personal rights and liberties, in
breach of principle 1(a)(i) of the Committee’s terms of reference,

As noted by the Committee, subsection 243ZE(6) provides that in proceedings against
a related party of a public company for a contravention of subsection 243ZE(2), itis a
defence if it is proved that the related party was “unaware of a fact or circumstance
essential to the contravention” of proposed subsections 243H(1) or (2), as the case
requires.

Summary of response

For reasons set out below, the defence in subsection 243ZE(6) is of practical
relevance only to civil actions. I therefore consider that it does not trespass unduly on
personal rights and liberties.

Reasons

Clause 17 of the Bill inserts into the Corporations Law a new Part 9.4B, entitled
“Civil and Criminal Consequences of Contravening Civil Penalty Provisions”, The
new Part implements the recommendations of the Senate Standing Committee on
Legal and Constitutional Affairs in its report on “Company Directors’ Duties™ that
criminal liability under the companies legislation not apply in the absence of
criminality and that civil penalties be provided in the companies legislation for
breaches where no criminality is involved.

=

- 605 -



In implementing this recominendation, the Government has ensured that reiated
partics of public companies should not be exposed to criminal liability in relation to
an alleged contravention of subsection 243ZE(2) unless the prosecution is able to
demonstrate beyond reasonable doubt that the contravention of the provision was
committed:

(a) knowingly, intentionally or recklessly; and
(b) with a dishonest intent.

Proposed subsection 1317FA(1) has the effect that where a person is charged with an
offence against subsection 243ZE(2), the prosecution will be required to show
knowledge, intention or recklessness on the part of the defendant in relation to each of
the circumstances essential to the contravention of subsections 243H(1) or (2), as the
case may be, as well as the presence of a dishonest intent.

As a practical matter, in the context of such a prosecution, the proof of those elements
would make the defence provided by subs.243ZE(6) unarguable. That subsection will
only have a practical operation in relation to a civil action, where it will not be
required to prove the specific mental elements established by subsection 1317FA(1).

Role of subscetion in civil

‘Where there is no criminality involved, the Bill will enable a Court, on proof that a
related party of a public company has contravened subsection 243ZE(2), to make a
civil penalty order in relation to the person. The Court will also be able to make an
order that the related party pay comp ion to the public company.

Applications for a civil penalty or compensation order will be civil matters, and no
criminal sanctions will be involved.

Generally, a civil penalty order wiil only involve the making of a declaration of
contravention. Such a declaration will act merely as a trigger for an order that the
contravening party pay compensation to the company. Where the breach is a serious
one, however, the Court will also be able to levy a pecuniary penalty. Further, where
the Court is satisfied that the contravening party is not a fit and proper person to
remain a director, it will be able to disqualify the party from managing a corporation.

Consistently with the Senate Committee’s recc dation, no e} of dishonesty
is required to establish a civil penalty contravention on the part of a related party,
though persons other than the related party will only be exposed to a civil penalty
order if they are shown to be knowingly or recklessly involved in the contravention,

The related parties of a public company will include its directors and other persons
(for example, holding companies) whose relationship with the public company is such
that they would be well placed to know that a financial benefit received by them came
from the public company. I therefore consider that it is appropriate, in relation to a
civil action, that a related party seeking to retain the financial benefit and avoid a civil
penalty or civil compensation order should bear the onus of showing a lack of

e —d
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awareness of a fact or circumstance essential to the contravention. The position is
analogous to that of the innocent buyer of stolen property who, in an action for the
recovery of the goods by their original owner, has the onus of showing that the
purchase was made in good faith for value and without notice of the defect in the
seller’s title to the goods.

Yours sincerely

MICHAEL DUFFY

- 607 -



&

PARLIAMENT OF AUSTRALIA * THE SENATE

SENATOR KAY PATTERSON:
SENATOR FOR VICTORIA RECEIVED
& DEC 1992
Sentis Slanting C'ie
for o Sorvilny of Bils

3 December 1992
Mr Stephen Argument
Scrutiny of Bills Committee
Department of the Senate

Parliament House
CANBERRA ACT 2600

Dear Mr Argument

I would Jike to bring to the Committec’s attention an element of retrospectivity in
clause 106N of the Health Insurance (Quality Assurance Confidentiality) Amendment
Bilj 1992.

T appreciate that the Committee has already provided a repoit on this Bill but note
that it has not commented on this aspect of the clause 106N.

Accordingly, if the matter is within the Committee’s province, I would request that the
Committee examine and report on the operation of the clause.

1 have also enclosed for the Committee’s consideration a copy of some comments
made by the Australian Medical Association Limited and the Royal Australian
College of General Practitioners on the operation of this clause.

Yours faithfully
A
(Dr) Ray Patterson
Liberal Senator for Victoria
KP:vimn
TEL: (03) Se4 Mit
GROUND FLOOR. 779 CLAYTON ROAD, CLAYTON. VIC. 3168 FAX: (03) 544 5535
PARUAMENT HOUSE, CANBERRA AC.T. 2600 TEL: (04) 2773800
FAX: (06) 277 3804
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AR MDA ASOCIATION LIMiTED

i 4 ACN. RS 326793

42 Macguave Sireet Banon ACT 2600

1PO Box E115 Queen Victonz Terrace. Parkes, ACT 2600
A M A Tel (06: 2705300 Fax 1061270 5499

HEALTH INSURANCE (QUALITY ASSURANCE CONFIDENTIALITY)
AMENDMENT BILL

The Federal Council of the AMA at its meeting on October 31, 1992
moved the following motions:

That Federal Council in accordance with policies 267-271, 275 and
277 reiterates its commitment to the principles of quality
assurance but emphsises that quality assurance programs can only
be successful if all information furnished to quality assurance
committees is assured of absolute privilege. With regarda to the
Kealth Insurance (Quality Assurance Confidentiality) Bill
{27.10.92), Federal Council

i) rejects clause 106N which allows the Minister to
retrospectiviey withdraw privilege

ii) believes that clause 1060 should be ammended so that only
genuine quality assurance activities are immune from suit

and not other activities such as accreditation and
credentialling

That Federal cCouncil rejects draft Health Insurance (Quality

Assurance Confidentiality) Bill (27.10.92)

Document 794/4/92, which comments on the Bill is attached.
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Dowwen: ., .4
Page 70f 8

information reinforced and slightly supplemented by the quality assurance activity.
Arguably, in that case he could not be forced to disclose the part of the information
which he had learned solely as a result of the activity, but he could be forced to
disclose the other information.

The proposed section 106M(1) is presumably intended to prevent a person who
participated in a quality assurance activity from disclosing information to a court
voluntarily. However, that is not absolutely clear, and is another possible gap in the
protective framework. As mentioned above, that subsection does not impose any
prohibition other than on a person who was engaged in the quality assurance activity.
It does not extend to a person who in some other way has become aware of the
information. .

Disclosure Authorised by Minister

The proposed section 106N gives the Minister a broad discretion to override the
prohibition on disclosure of information coming out of a declared quality assurance
activity, and to authorise such disclosure where the peer review inquiry or other
quality assurance activity" relates to conduct ... that nay have been an indictable
offence”. An indictable offence is simply a more serious offence of the sort heard in
Supreme Courts or District or County Courts.as opposed to Magistrates or Local
Courts.

The medical profession deals with life and death issues daily. In respect of any
surgical death, for example, it would be possible to argue that the conduct of those
involved in the surgery "may have involved an indictable offence” e.g. may have
involved negligence amounting to manslaughter or other serious criminal offence.

Also objectionable about the proposed section 106N is that the disclosure which the
Minister can authorise is not limited, for example, to prosecuting authorities. The
Minister may authorise the information to be disclosed "in a way stated in the
instrument of authority”. He could, for example, authorise its disclosure by tabling in
the Parliament, to be used in civil court proceedings, or by publication in a
newspaper.

Arguably, there should be an absolute embargo on statements made in the context of
a peer review being used against the: person who made the statement, either in civil
or criminal proceedings. Otherwise, candour in peer reviews is likely to be greatly
inhibited, with consequent adverse impact on their usefulness.

Peer Review

Arguably the Bill should be amended to require that, to be declared, quality assurance
activities must be genuine peer reviews; and that thev must be initiated by
practinoners, rather than being imposed on practitioners, for example by

omwealth, Stete or Territory governments aushorities. That latter amendment
:nvolve narrrwing the praposed section 142 :

™
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The Royal Australian College of General Practitioners
ACN. 000 223 807

39 Terry Strowt, Aozl NSW 2039 LONSSSATT  Fax(02)565 8308
7. Box 906 Rares 209 T 003558 o

29 November 1992

The Honorable Brian Howe, MP

Deputy Prime Minister and

Minister for Health, Housing & Community Services
Parliament House

CANBERRA ACT 2600

Dear Mr Howe,

The Councit of the RACGP has today registered concern about one section of the proposed
Health Insurance (Quality Assurance Confidentiality) Amendment Act 1992. Council resolved -

*RACGP Council is concerned that Section 106N of the proposed Health Insurance
(Quality Assurance Confldentinlity) Amendment Act 1992 may impair the purpose
of the Act.’

This section of the Act allows legal access to “immune” information where the Minisier decides
the information may relate (o a “serious offence”.

In eaplanation - Council is of the opinion that total "immunity” of information granted under
the Act is essential for the purpuse of the Act, Quality Assurance mechanisms are designed 1o
allow the most comprehensive enquiry 1o improve the performance of health professionals.

Practitioners need to be able to explore issues thoroughly. They need to speculate and to
express opinions and suspicions.  Where this involves people (identifiable practitioners or
czses).. this exploratory examinztion can be seriously impeded if there is a possibility of use of
the matenal in litigation, On the other hand, the processes of Quality Control - to address
adverse outcomes - still remam. Records and processes are avajlable to monitor performance
and 10 dllow for correction through litigation/prosecution in the event of adverse outcomes.

The cupacity 1o explore all optivns and opinions s needed in quality assurance to atiain best
performance.  Quality Assurance is concerned with the information contained in records and
commitee proceedings used for Quality Control. However, Quality Assurance extends beyond
Quality Control into areas of marked uncertainty which require a much wider examination to
ensure best performance and outcome.
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As we belicve the Bill is already with the Senate, we ask that you consider our concerns
urgently. T am propared. to meet with you at short notice. if this would be. of assistance in
clarifying this important issue. T have sent a-copy of this letter to the President of the Senate.

Yours faithfully,

President
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RECEIVED
Hon, Peter Staples MP " A
Minister for Aged, Family and Health Services 8DEC 1992 //
) Sonste Standing 'l 4
Pariament House for the Scruliny “of Bile Porifolio of

Canbera ACT 2600 Healih, Housing
Telaphone: (06) 277 7220 ana Community Services

Facsimile: (06) 273 4146
- § DEC 1992

Senator B. Cooney

Chairman

Senate Standing Committee for the Scrutiny of Bills
Parliament House

CANBERRA  ACT 2600

Dear Senator Cooney
TOBACCO ADVERTISING PROHIBIYION BILL 1992

I am writing in response to issues raised by the Scrutiny of Bills
Committee in connection with the Tobacco Advertising Prohibition
Bill 1992 as described in alert digest number AD18/92.

The first issue concerns the reversal of onus of proof contained
in some clauses of the Bill. As indicated in the Explanatory
Memorandum (in particular in the general ocutline), this reversal
is intended. Where it occurs, the information required to be
proved (eg particulars of a contract or knowledge of an action)
concerns matters peculiarly within the knowledge of the defendant.
Thus, the information could be relatively simply presented by the
defendant but it would be difficult and costly for the prosecution
to prove guilt beyond reasonable doubt.

The second issue is a request for information about the types of
bodies that could be described as ‘an unincorporated body that is
a regulated corporation’'. These bodies are unincorporated bodies
established by a law of the Commonwealth. A current example is
the council governing the grain industry, established as a Primary
Industry Council.

Subclause 31(2) was included for completeness. Although current
bodies established by a law of the Commonwealth which may be
involved in tobacco advertising (eg the Special Broadcasting
Service) are generally incorporated, bodies established in the
future may fall within the definition and their activities should
be subject to the Bill, when enacted.

I hope this information is of assistance to the Committee in its
further deliberations.

Yours sincerely

Q%w—’

Peter Staples
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SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

MEMBERS OF THE COMMITTEE

Senator B Cooney (Chairman)
Senator A Vanstone (Deputy Chairman)
Senator R Bell
Senator R Crowley
Senator N Sherry
Senator J Tierney

TERMS OF REFERENCE

Extract from Standing Order 24

(1) (a) At the commencement of each Parliament, a Standing Committee for the
Scrutiny of Bills shall be appointed to report, in respect of the clauses of
Bills introduced into the Senate, and in respect of Acts of the Parliament,
whether such bills or Acts, by express words or otherwise

(i) trespass unduly on personal rights and liberties;

(ii) make rights, liberties or obligations unduly
dependent upon insufficiently defined
administrative powers;

(iii) make such rights, liberties or obligations unduly
dependent upon non-reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative
power to parliamentary scrutiny.

(b)  The Committee, for the purpose of reporting upon the clauses of a bill
when the bill has been introduced into the Senate, may consider any
proposed’ law or other document or information available to it,
notwithstanding that such proposed law, document or information has
not been presented to the Senate.



SENATE STANDING COMMITTEE FOR THE SCRUTINY OF BILLS

TWENTIETH REPORT OF 1992

The Committee has the honour to present its Twentieth Report of 1992 to the
Senate.

The Committee draws the attention of the Senate to clauses of the following Act
and Bill which contain provisions that the Committee considers may fall within
principles 1(a)(i) to (v) of Standing Order 24:

Aboriginal Councils and Associations Amendment Bill
1992

Trade Practices Amendment Act 1992
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ABORIGINAL COUNCILS AND ASSOCIATIONS AMENDMENT BILL 1992

This Bill was introduced into the House of Representatives on 4 November 1992
by the Minister for Aboriginal and Torres Strait Islander Affairs,

The Bill proposes to amend the Aboriginal Councils and Associations Act 1976,
to provide a mechanism whereby Aboriginal and Torres Strait Islander groups
may incorporate as Councils or Associations in a relatively uncomplicated and
inexpensive manner. Associations can be formed for a wide variety of purposes
including business enterprises. No Councils have been incorporated to date,
however, the Councils provisions are intended to provide for community services
for Aboriginals and Torres Strait Islanders living within specific Council areas. As
incorporated bodies, these groups are eligible for funding from the Aboriginal and
Torres Strait Islander Commission and from other Government agencies.

Since the Act came into operation in 1978, there has been considerable non
compliance with the accountability provisions' of the Act. The proposed
amendments are directed at increasing the level of accountability and facilitating
oversight of the affairs of incorporated bodies.

The Committee dealt with the Bill in Alert Digest No. 16 of 1992, in which it
made various comments. The Minister for Aboriginal and Torres Strait Islander
Affairs responded to those comments in a letter dated 14 December 1992. A copy
of that letter is attached to this report. Relevant parts of the response are also
discussed below.

Delegation of power to 'a person”
Clause 4 - proposed amendment to section 9 of the Aboriginal Councils and
Associations Act 1976

In Alert Digest No. 16, the Committee noted that clause 4 of the Bill proposed

to amend section 9 of the Aboriginal Councils and Associations Act 1976, That
section currently provides:
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Delegation by Registrar

9.1) The Registrar may, either generally or as
otherwise provided by the instrument of delegation, by
writing signed by him, delegate to a Deputy Registrar
any of his powers under this Act, other than this power
of delegation.

(2) A power so delegated, when. exercised by
the delegate, shall, for the purposes of this Act, be
deemed to have been exercised by the Registrar,

(3) A delegation under this section does not
prevent the exercise of a power by the Registrar.

A Deputy Registrar, like a Registrar, is a person appointed by the Minister under
section 4 of the Act.

Clause 4 of the Bill proposes to delete the reference to 'Deputy Registrar' in
subsection 9(1) and replace it with 'person'. If enacted, this would allow the
Registrar to delegate his or her powers under the Act to 'a person'.

In. Alert Digest No. 16, the Committee noted that it had consistently drawn
attention to such provisions, on the basis that the authority to delegate powers in
this way should be limited to, say, the holders of a particular office (as they are
in the original section).

By way of explanation for the proposed amendment, the Explanatory
Memorandum to the Bill simply states:

The reason for this extension is because of the remote
geographical location of many Aboriginal locations.

The Committee suggested that, of itself, this explanation would nat appear to be
a compelling reason for amending the relevant provision of the Act, noting that,
presumably, the remoteness of the locations was a factor taken into account when
the original provision was passed. The Committee suggested that if experience
had shown the original provision to be impractical, it was not the answer simply
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to amend the Act to allow the Registrar to delegate any or all of his or her
powers under the Act to ‘a person',

In making this comment, the Committee indicated its presumption that the
Minister had some idea of the sorts of persons to whom the power is likely to be
delegated and suggested, therefore, that (if the amendment really was necessary)
there should be some attempt to identify the relevant classes of persons in the
legislation,

The Committee drew Senators' attention to the provision, as it may be considered
to make rights, liberties or obligations unduly dependent on insufficiently defined
administrative powers, in breach of principle 1(a)(ii) of the Committee's terms of
reference.

The Minister has responded as follows:

I agree that as a general proposition there should be
appropriate limits placed on powers of delegation of
statutory powers. I note the Commiitee’s comment
about remoteness being a consideration when the
delegation provision was first made. However the
remoteness of the locations in which the powers need to
be exercised is, in the context of the Bill, now a more
compelling consideration than was the case when the
original delegation was passed. This is because the
Registrar's powers in relation to organisations, many of
which are in remote Iocations, have been considerably
enhanced. These enhanced powers include investigation,
inspection and arbitration.

The Minister goes on to say:

The Committee is correct in assuming that I have some.
idea of the persons to whom the power is likely to be
delegated. 1 would expect that, where possible,
government employees, employees of statutory bodies
(for example Land Councils) and professional people
would be delegates. Again, however, because of the
remoteness of many organisations I do not think it is
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practicable to identify all of the classes of persons who
may be delegates. For example, a delegation might be
given to a respected Aboriginal community leader who
possessed greater intimacy with local issues than a
Canberra based Registrar. Any delegation would be a
single purpose delegation, limited in scope and for a
specific duration.

The Committee thanks the Minister for this response and notes his assurance that
the delegations will be limited, both in scope and duration.

Reversal of the onus of proof
Clauses 5 and 14 - proposed new subsections 38(7) and (8) and 59(7) and (8) of
the Aboriginal Councils and Associations Act 1976

In Alert Digest No. 16, the Committee noted that clause 5 of the Bill proposed
to amend section 38 of the Aboriginal Councils and Associations Act. That section
provides for the keeping of records and the preparation of balance sheets and
income and expenditure statements in relation to Aboriginal Councils.

Clause 5 of the Bill proposes to omit subsections 38(2), (3) and (4) and to replace
them with a series of new subsections which, if enacted, would impose a more
onerous reporting regime on Councils. Proposed new subsection 38(7) provides:

If the Council fails, without reasonable excuse, to
comply with a provision of this section, each councillor
is guilty of an offence punishable, on conviction, by a
fine not exceeding $200.

Proposed new subsection (8) then provides:

In a prosecution of a person for an offence against
subsection (7) arising out of a contravention of a
provision of this section, it is a defence if the person
proves that he or she:

(a)  did not aid, abet, counsel or procure the

contravention; and
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(b) was not in any way, by act or omission,
directly or indirectly, knowingly concerned
in, or party to, the contravention.

The Committee indicated that proposed new subsection (8) involved what it
would generally consider to be a reversal of the onus of proof as it would
ordinarily be incumbent on the prosecution to prove that each individual member
of a Council was knowingly involved in the commission of an offence against the
Act. However, pursuant to proposed new subsection 38(8), it would be incumbent
on a member of a Council in relation to which a charge pursuant to the proposed
new section 38 has been laid to prove that they were not in any way involved with
the commission of the offence. Consequently, in the Committee's opinion, this
involved a reversal of the onus of proof.

The Committee noted that, similarly, section 59 of the Aboriginal Councils and
Associations Act sets out certain reporting obligations in relation to Incorporated
Aboriginal Associations. Clause 14 of the Bill proposes to make a series of
amendments to those obligations, including the insertion of proposed new
subsections 59(7) and (8), which provide:

(7)  If the Governing Committee fails, without
reasonable excuse, to comply with a provision of this
section, each member of the Committee is guilty of an
offence punishable, on conviction, by a fine not
exceeding $200.

(8) Ina prosecution of a person for an offence
against subsection (7) arising out of a contravention of
a provision of this section, it is a defence if the person
proves that the person:

(a)  did not aid, abet, counsel or procure the

contravention; and

(b) was not in any way, by act or omission,

directly or indirectly, knowingly concerned
in, or party to, the contravention.
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©The Committee indicated that, as with proposed new subsection 38(8) above,
proposed new subsection 59(8) contained what it would generally consider to be
a reversal of the onus of proof.

The Committee drew Senators’ attention to the provisions, as they may be
considered to trespass unduly on personal rights and liberties, in breach of
principle 1(a)(i) of the Committee's terms of reference.

The Minister has responded as follows:

At the outset I should explain that the policy objective
of clause 5 of the bill is to make it more likely that the
financial reporting provisions are complied with so that
the executives of the organisations are more
accountable for the manner in which they handle
finances.

In light of the need of that policy objective to make
each member of the Council or the Governing
Committee responsible for the accounts, records and
financial statements of the Council or Committee
respectively, it was necessary to provide a defence for
the member who was not involved in the business of the
body at the relevant time, for instance through absence
from the country or illness in hospital.

The Minister goes on to say:

Further, the provisions relate to financial obligations of
the bodies concerned and the liability imposed is
likened to the responsibility of partners for the debts
and financial obligations of the partnership. In this case
this kind of obligation is imposed by statute and it is
therefore necessary to provide a statutory defence for
the ‘innocent' member in order to rebut the
presumption created. The matters which would go to
proof of the defence, on the balance of probabilities,
are matters which will be peculiarly within the
knowledge of the defendant as well as being difficult
and costly for the prosecution to negative beyond
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reasonable doubt. The reversed onus is in my view
therefore justified in this case. I understand that this
approach is consistent with the principles normally
applied by the Senate Committee.

There are a number of precedents for this kind of
defence in other areas where financial obligations are
imposed. I refer the Committee to sections 165 and 166
of the Fringe Benefits Tax Assessment Act 1986 and
subsections 11A(5) and 11B(6) of the Training
Guarantee (Administration) Act 1990.

The Minister concludes by saying:

Finally 1 draw the Committee's attention to the
relatively low level of penalty attaching to these
offences, the regulatory nature of the obligations
created and the fact that the defences provide an excuse
for what might otherwise be a situation of strict liability
made necessary by the policy objective 1 have referred
to above.

The Committee thanks the Minister for this response.

Abrogation of the privilege against self-incrimination
Clauses 5, 16, 21 - proposed new subsections 39(7), 60(7) and 68(3) of the
Aboriginal Councils and Associations Act 1976

In Alert Digest No. 16, the Committee noted that clause 5 of the Bill proposed
to repeal section 39 of the Aboriginal Councils and Assaciations Act and to
replace it with a proposed new section 39. The Committee noted that the existing
section 39 sets out the Registrar's powers in relation to the audit of the records
and balance sheets of Aboriginal Councils. The proposed new section 39 sets out
a more general power to examine the 'documents’ of an Aboriginal Council.
Proposed new subsection 39(4), if enacted, would allow a person authorised by
the Registrar to

require any person to answer such questions, and

-624-



produce such documents in the possession of the
person, or to which the person has access, as the
authorised person considers necessary for the purposes
of this section,

Proposed new subsection 39(5) provides for a fine of up to $200 for failing to
comply with a requirement under proposed new subsection (4). Proposed new
subsection (6) provides for a fine of up to $1 500 for making a false or misleading
statement in relation to a requirement to answer questions, etc under proposed
new subsection (4).

Proposed new subsection 39(7) provides:

A person is not excused from answering a question or
producing a document when required to do so under
subsection (4) on the ground that the answer to the
question, or the production of the document, might tend
to incriminate the person or make the person lable to
a penalty, but the answer, the production of the
document, or anything obtained as a direct or indirect
consequence of the answer or the production, is not
admissible in. evidence against the person in any
praoceedings, other than proceedings for an offence
against this section.

The Committee noted that this proposed new subsection contained an abrogation
of the privilege against self-incrimination. However, as the use (direct or indirect)
of any information obtained in this manner would be limited to proceedings under
the provision in question, the proposed new subsection is in a form which the
Committee had previously been prepared to accept.

The Committee noted that clause 16 of the Bill proposed to repeal and replace
section 60 of the Aboriginal Councils and Associations Act. Proposed new section
60, if enacted, would impaose simifar obfigations in relation to the examination of
documents of Incorporated Aboriginal Associations. The Committee noted that
proposed new subsection 60(7) would, similarly, abrogate the privilege against
self-incrimination in relation to a requirement that a person answer questions or
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produce documents. However, as with proposed new subsection 39(7), it is in a
form which the Committee had previously been prepared to accept.

The Committee noted that clause 21 of the Bill, if enacted, would. repeal and
replace section 68 of the Aboriginal Councils and Associations Act. Both the
existing section and the proposed new section deal with investigations of
Aboriginal Corporations by the Registrar. Proposed new subsection 68(2)
provides:

For the purposes of [an] investigation, the Registrar
may, by notice in writing given to a person whom the
Registrar believes to have some knowledge of the affairs
of the corporation, require that person to attend before
the Registrar at a time and place specified in the notice
and there to answer such questions, and produce such
documents in the. possession of the person, or to which
the person has access, as the Registrar considers
necessary.

Proposed new subsection 68(3) then provides:

A person is not excused from answering a question or
producing a document when required to do so under
subsection (4) on the ground that the answer to the
question, or the production of the document, might tend
to incriminate the person or make the person liable to
a penalty, but the answer, the production of the
document, or anything obtained as a direct or indirect
consequence: of the answer or the production, is not
admissible in evidence against the person in any
proceedings, other than proceedings for an offence
against subsection 69(2).

The Committee noted that there is no subsection (4) and that, presumably, the
proposed new subsection is actually referring to subsection (1). That being the
case, the Committee noted that, while proposed new subsection 68(3) involves an
abrogation of the privilege against self-incrimination, it is in a form which it had
previously been prepared to accept. Accordingly, the Committee made no further
comment on proposed new subsections 39(7), 60(7) and 68(3).
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The Minister has responded as follows:

I note the Committee's comments on clauses 5, 16.and
21 and the Committee's further comments that these
clauses are in a form which the Committee has
previously been prepared to accept.

In my view these clauses achieve an appropriate balance
between, on the one hand, increased levels of
accountability on the part of Aboriginal organisations
and the need to protect personal rights and liberties on
the other.

As to the apparent drafting error in proposed new subsection 68(3), the Minister
states:

It is noted that clause 21 of the Bill contains an error
and the matter will be taken up with the drafter.

The Committee thanks the Minister for this response and for his assistance with
the Bill.
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TRADE PRACTICES AMENDMENT ACT 1992

The Bill for this Act was introduced into the Senate on 26 May 1992 by the
Minister for Justice.

The Act introduces into Australia a strict product liability regime, based on the
1985 European Community Product Liability Directive, by way of amendments
to the Trade Practices Act 1974, It provides a regime of strict liability, whereby
a person who is injured or suffers property damage as a result of a defective
product, has a right to compensation against the manufacturer, without the need
to prove negligence on the part of the manufacturer.

The Committee dealt with the Bill in Alert Digest No. 8 of 1992, in which it made
various comments. The’Minister for Consumer Affairs responded to those
comments in a letter dated 10 July 1992, That letter was dealt with in the
Committee's Tenth Report of 1992.

A further response has now been received from the Office of the Minister for
Consumer Affairs dated 3 December 1992. A copy of the letter is attached to this
report for the information of Senators. Relevant parts of the response are also
discussed below.

Survival of liability actions
Clause 4 - proposed new section 75AH of the Trade Practices Act 1974

In Alert Digest No. 8, the Committee noted that clause 4 of the (then) Bill
proposed to insert a new Part VA into the Trade Practices Act 1974, That new
Part deals with the liability of manufacturers and importers for defective goods.
New section 75AH provides:

Survival of liability actions
7T5AH. A law of a State or Territory about the
survival of causes of action vested in persons who die
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applies to actions under section 75AD, 75AE, 75AF or
75AG.

The Committee noted that the Trade Practices Act contained no similar provision
in relation to the survival of liability in relation to other actions under that Act.
The Committee indicated that it would, therefore, appreciate the Attorney-
General's advice as to the effect of the amendment on the rest of the Trade
Practices Act. The Committee indicated that, in particular, it would appreciate the
Attorney-General's advice as to whether the insertion of the proposed new section
would mean that, on the basis of the legal doctrine of expressio unius personae
vel rei, est exclusio alterius (ie the express reference to survival of liability in
respect of the actions nominated operates to exclude survival of liability in respect
of all other actions under the Act) would operate.

The Minister for Consumer Affairs responded as follows:

The question of the application of provisions in State.
and Territory laws to Federal actions is a complex one.
To my knowledge, the issue of the application of State
and Territory survivorship provisions to actions under
the Trade Practices Act 1974 (“the Act") has never
arisen. This is probably because the greatest usage of
the legislation has been by corporate bodies and issues.
of survivorship of rights upon the death of a plaintiff
have therefore not arisen. Of course, under the new
regime, the question of the application of these State
and Territory laws is more likely to be of importance.

The Minister went on to say:

As you will probably be aware, the Bill has now been
passed by both the Senate and the House of
Representatives. In both Chambers, the: Government
has indicated its intention that section 75AH should not
disturb any legal rights which may already exist in this
area. That notwithstanding, should the government
conclude that this provision may have an effect on
existing rights, appropriate legislative amendments will
be made.
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In the Tenth Report, the Committee thanked the Minister for this response and
for her assurance that appropriate amendments would be made if the provision
was found to affect any existing rights. The further response from the Minister's
office attaches an advice from the Attorney-General's Department which indicates
that (in the opinion of the Deparfment) the provisions will not affect existing
rights. A copy of the advice is also attached to this report.

The Committee thanks.the Minister for her further assistance with this legislation

Barney Cooney
(Chairman)
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MINISTER FOR ABORIGINAL AND TORRES STRAIT ISLANDER AFFAIRS Paiacent House *
WMinfster Assisting the Primo Minister for Aberigina! Reconeliiation . Canberra ACT2500
. Totephone (08} 277 1820
THE HON ROBERT TICKNER MP Facaimile (08) 2734142

Senator B Cooney
Chairman ' .

. Stending Committee for the Scrutiny of Blils
Parliament Holse )
CANBERRA ACT 2600

Dear Senator Cooney

i refer to the Scrutiny of Bills Alert Digest No 16 of 1992 (11 November 1292)
and to the latter from the Secrptary of your Committee dated 12 November
1992 concerning the Aboriginal Councils and Assoclations Amendment Bilf -
1992 {"the BII"), - oo

1 wish to offer the following commerits upan the comments made in that letter,
Delegation of power to 'a person’

| agres that #s @ general proposition there should be appropriate limits placed
on powers of delegation of statutory powers, { note the Committee's comment
about remoteness being a consideration when the delegetion provision was first
made. Howaver the ramoteness of the locations in which the powers need to
be exercised is, in the context of the Bill, now a more compelling consideration
than was the case ‘when the original delegation was passed. This is because
the Registrar's powers In relatlon to organisations, meny of which are In remote
lacations, have been considerably enhanced, These enhanced powers include
. investigation, inspection end arbitration. ’

- The Committee is correct in assuming that I-have soms idea of the persons to
whom the power is likely to be delegeted. | would expect that, where possible,.
. Soverqmen: employees, employees. of statutory bodius {for example Land
ouncils! and professional peoplas would be delogstes.  Again, however,
because of the remoteness of many orgenisetions | do not think it is practicable
1o identify ali of the closses of persons who msy be delegates. For example, 8
delegation might be given to a respected Aboriginel community leader who
possessed greater Intimacy with local issues than & Cenberrs based Reglstrar.
Any gelapation would be a single purpose delsgation, limited In scope. and for a
specific duration, ) .

Reversat of the onus of proof

At the outset | should explsin that the policy objective of clsuse 5 of the billls |,
t0 make it more Ilkely that the financie! reporting provisions are complied with
so that the executives of the organisations sre more accountable for the
manner in which they handle finances, L

100% AUKTRAL
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In light of the need of that policy objsctive to make each member of the Councll
or the Governing Committee responsible for the accounts, records and financig!
statements of the Councll or Committes respéctively, it was necessery to
provide 8 defence for the member who was not involved in the business of the
body et the reievant ‘tims, for instance through absence from the country or
fllness in hospital. . .

Further, the provisions relate ta financis! obligatlons of the bodies concerned

.and the lability imposed is likenad to the responsibility of partners for the debts

and financie! obligations of the partnership. In this case this kind of obligation

is Imposed by statute and it is therefors nacessary to provide a statutory

defence for the 'innocent' member In order to rebut the preaumption crested, -
The matters which would go 10 proot of the defence, on the balance of.
probabilities, are matters which will be pacullarly within the knowledge of the

defendant as well as being difficult and.costly for the prosecution to negative
beyond ressonable doubt.  The reversed onus I8 in my view therefore Justifled

in this case. ! understand that this approach is consistent with the princlples

normally applied by the Senate Committee, .

There are 8 number of pracedents for this kind of defence In other arens where
financial obligetions are imposed. ! refer the Committee to sections 165 and
166 of the Frings Benefits Tax A Act-1986 and subsections 11A{B)
snd 118(6) of the Tralning Guarantes (Administration) Act 1990, :

Finally | draw the Committes's sttention to the relatively low level of penalty
2ttaching 1o these offencas, the repulatory naturg of the obligations crested and
the fact that the defences provide an excuse for what might otherwise be @
situation of strict liabllity made necessary by the policy objective { have referred .
to above. . .

Abrogation of tha privilegé ageinst salf-incrimination

! note the Committes’s comments on clauses 5, 16 and '21'and the
Commmittes’s further commants that these clauses arg In- @ form which the

Commiittee hes previously been prepared to accept, -

In my view these clauses achieve an appropfiste balance between, on the one-
hand, increased levels of accountabliity on the part of Aboriginsl ofganisstions
and the need to protect personal righté snd fiberties on the other.:

" “Amendment ‘

It is noted that clause 21 of the Bill conteins n efror and the matter will be
taken up with the drafter. . . .
I'trust the above Information wili meet the Committee’s concarns.

Yours sincersly

| CEm e
" ROBERT TICKNER,
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Office of the Minister for Consumer Affairs
The Hon, Jeannette McHugh MP

105055:jm

RECEIVED
9 DEC 1992

Senste Slanding
Sor e Sorvi o ke

- 3 DEC 1992

Mr Stephen Argument

Secretary

Senate Standing Committee for the
Scrutiny of Bills

Parliament House

CANBERRA ACT 2600

TRADE PRACTICES AMENDMENT ACT 1992

1 refer to our previous correspondence concerning the Committee’s comments
on the above Act. .

I now enclose for your information a copy of advice received from the Attorney-

General’s Department. In the light of this advice, Departmental Officers consider
that there is no need to amend the Act.

Delia Rickard
-Senior Adviser

Parliament House, Canberra, A.C.T. 2600 Tel. (06) 277 7790 Fax (06) 273 4075
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ATTORNEY
GENERAL'S

DEPARTMENT

Office of General Counsel
OGC 92/: 8

Mr emperley
fectér

Consumer Legislation
Federal Bureau of Consumer Affairs

TRADE PRACTICES AMENDMENT ACT 1992 (‘THE AMENDMENT ACT"), 8.4;
TRADE PRACTICES ACT 1974 (‘THE TRADE PRACTICES ACT’), $S.75AD(F) &
75AH - IMPACT ON ANY PRE-EXISTING RIGHTS CONFERRED IN RESPECT OF
THE TRADE PRACTICES ACT BY STATE AND TERRITORY FATAL INJURIES
LAW AND THOSE STATE AND TERRITORY LAWS WHICH GOVERN THE
SURVIVAL OF RIGHTS OF ACTION VESTED IN PERSONS WHO DIE (‘STATE
AND TERRITORY SURVIVAL LAW’)

1 refer to your minute of 11 November 1992 concerning the above matter.
Background

2. On9July 1992 5.4 of the Amendment Act inserted Part VA (ss.75AA - 75AS) into
the Trade Practices Act. This new Part has established in Australia a strict product liability
regime based on the 1985 European Community Product Liability Directive. Broadly
speaking, it provides a regime of strict liability, whereby a person who is injured or suffers
property damage as a result of a defective product manufactured by a corporation (‘the
manufacturer’) has a right to compensation against the manufacturer without the need to
prove negligence on the part of the manufacturer.

3. Two significant provisions within Part VA are ss.75AD(f) and 75AH.

4.  Section 7SAD gives an individual the right to be compensated by the manufacturer
for loss suffered by the individual as a result of injury caused by defective goods.

5. Where an individnal dies because of a ‘wrongful act’, State and Territory laws
provide that certain dependents of the deceased person may claim for specified classes of
damages through the administrator or executor of the estate. Section 75AD(f) provides
that, where an individual dies as a result of injuries caused by defective goods, these State
and Termitory faws will apply to an action taken under Part VA.

6.  Section 7SAD(f) operates in conjunction with s.75AH. It provides that State and
Territory survival law applies to actions brought under Part VA.

7. Inote that on 23 June 1992 this Office advised the Office of Parliamentary Counsel

Central Office

Robert Garran  Offices, National Circuit, Barton ACT 2600 » Telephone (08) 250 5666 o Fax (06) 250 S5
OFFICES IN CANBERRA, SYDNEY, MELBOURNE, BRISBANE, PERTH, ADELAIDE, HOBART, DARWIN, TOWNSVILLE
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that it was not, strictly speaking, necessary to include provisions like ss.75AD(f) and
75AH in the Trade Practices Act in order to attract the relevant State and Territory law
because, if the Act did not expressly provide for the application of the State or Territory
law in question, 5.79 of the Judiciary Act 1903 would operate to *pick up’ that law and
apply it to proceedings as Federal Jaw, Notwithstanding this, it was decided to include
s8.7SAD(f) and 75AH in the Act,

8.  The full text of s5.75AD and 75AH is as follows:

“I5AD. If:
(a) acorporation, in trade or commerce, supplies goods manufactured by it; and
(b) they have a defect; and
(c) because of the defect, an individual suffers injuries;

(d) the corporation is liable to compensate the individual for the amount of the
individual’s Joss suffered as a result of the-injuries; and
(e) the individual; may recover that amount by action against the corporation; and
(f) if the individual dies because of the injuries - a law of a State or Territory about
liability in respect of the death of individuals applies as if:
(i) the action were an action under the law of the State or Territory for
damages in respect of the injuries; and
(ii) the defect were the corporation’s wrongful act, neglect or default.’

‘“T5AH. A law of a State or Territory about the survival of causes of action vested.
in persons who die applies in actions under section 75AD, 75AE, 75AF or 75AG.’

Question and Short Answer
9. Your question and my short answer is as follows:

Q1: Does the inclusion of s5.75AD(1)(f) and 7SAH (providing, respectively, for the
application of State and Territory fatal injuries law and survival law to cases under
the new product liability regime) in Part VA of the Trade Practices Act mean, by
application of the syntactical presumption ‘expressio unius est exclusio alterins’ (‘an
express reference to one matter indicates that other matters are excluded’)(‘the
expressio unius doctrine’), that such State and Territory laws cannot apply in respect
of actions brought under the remaining Parts of the Act?

A: No.
Reasons

10. Syntactical presumptions like the expressio unius doctrine ‘are no more than aids to
understanding a writer’s intention and can be readily discarded if there is any suggestion
that a different meaning is intended’ (Pearce and Geddes, Statutory Interpretation in
Australia, 3rd ed. 1988, chap 4, paras.4.13, 4.22).

11. Inmy opinion there are sufficient indications in the Trade Practices Act and the
relevant extrinsic material that the expressio unius doctrine (and the related expressum
facit cessare tacitum doctrine {Pearce para.4.23]) should not apply in respect of the matters
covered in ss.75AD(f) and 75AH.
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12, Turning first to the text of the Trade Practices Act itself, the most important of these
indicators is 5.75AR. In brief, this provision provides that Part VA of the Act ‘is not
intended to exclude or limit the concurrent operation of any law ... in force in a State or
Territory'(s.7SAR(1)) and is ‘is taken to limi i herwi

I n W v V. n n ¢n [my
emphasis]’(s.75AR(2)).

13, The Explanatory Memorandum to theTrade Practices Amendment Bill 1992 (‘the
Bill’) (para.75, page 18) explains s.75AR in the following terms:

‘Tt is intended that the rights contained in the new Part VA should be in addition to a
claimant’s pre-existing rights, whether they be by way of contract, tort or a statutory
right under a Commonwealth, State or Territory law. Section 75AR therefore
pro‘:/ides that Part VA does not in any way exclude, limit or otherwise affect such
rights.

14,  Sections 75SAD(f) and 75AH will, of course, operate subject to s.7SAR. When read
in the light of 5.75AR it seems to me that the two could not be construed so as to
extinguish rights which a person would have had (under any Part of the Trade Practices
Act) if Part VA had not been enacted. It follows in my opinion that the expressio unius
doctrine (and the expressum facit doctrine) cannot apply in relation to the contents of
ss.75AD(f) and 75AH.

15. Inote, for the sake of completeness, that this view is reinforced by comments made
concerning 5.7SAH by Ministers in both Chambers of Parliament. That is, on 3 June 1992
(Hansard, Senate, p.3375) the Minister for Justice made the following remarks in response
to a question from Senator Powell concerning clause 75AH of the Bill:

‘I think Senator Powell is asking whether, because it expressly provided for in
relation to this product liability part of the Trade Practices Act as proposed, that has
any implications for the survivability of causes of action, or the application of State
laws providing for the survivability of causes of action which arise under other parts
of the Trade Practices Act ...’

‘... It is certainly not the intention to disturb any existing provision or rule of

interpretation which would allow the application of these State Acts, if they do apply,

apart from the insertion of this particufar provision ... All I can say is that it is not the

intention by inserting this provision about survival of Hability to disturb any existing

;’rghts thatA:io exist, if indeed they do exist, in relation to other parts of the Trade
actices Act’.

16. Similarly, on 24 June 1992 (Representatives, p.3707) the Minister for Consumer
Affairs made the following comments in reply to a speech made by Mr Costello:

‘ ... when this Bill was considered by the Senate Standing Commiittee on Scrutiny of
Bills, that Committee raised a question about the effect of a particular provision of
the Bill on the operation of the rest of the Trade Practices Act, If passed by
Parliament, the provision would have the effect of providing that State and Territory
laws about the survival of the right to take legal action after the actual claimant has
died will apply to actions taken under the new regime.

“The Senate Committee has asked whether, because the Bill expressly includes a right
of action, it negates, by implication, this right in relation to the rest of the Trade
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Practices Act ... As Senator Tate has already stated, it is certainly not the
Government’s intention to disturb any existing provision or rule of interpretation
which would allow these State and Territory laws to apply to this or any other part of
the Trade Practices Actaside from the insertion of this particular provision. I note
the comment of the honourable senators, conscious of the fact that the views I express
;)n bel:half of the Goverment can be taken into account by the courts when interpreting
egislation.’

17. IfXcan assist further in this matter please do not hesitate to contact me.

Richard Sadleir
Counsel

Telephone: 250 6265
Facsimile: 2505915

24 November 1992
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