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Introduction 
The Senate Standing Committee on Regulations and Ordinances (the committee) was 
established in 1932. The committee's name was changed on 4 December 2019 to the 
Senate Standing Committee for the Scrutiny of Delegated Legislation.1 The role of the 
committee is to examine the technical qualities of all disallowable legislative 
instruments, and to decide whether they comply with the committee's non-partisan 
scrutiny principles. 

Terms of reference 

The committee's scrutiny principles are set out in Senate standing order 23(3) which 
requires the committee to scrutinise each instrument as to whether: 

(a) it is in accordance with its enabling Act and otherwise complies with all 
legislative requirements; 

(b) it appears to be supported by a constitutional head of legislative power and is 
otherwise constitutionally valid; 

(c) it makes rights, liberties, obligations or interests unduly dependent on 
insufficiently defined administrative powers; 

(d) those likely to be affected by the instrument were adequately consulted in 
relation to it; 

(e) its drafting is defective or unclear; 

(f) it, and any document it incorporates, may be freely accessed and used; 

(g) the accompanying explanatory material provides sufficient information to 
gain a clear understanding of the instrument; 

(h) it trespasses unduly on personal rights and liberties; 

(i) it unduly excludes, limits or fails to provide for independent review of 
decisions affecting rights, liberties, obligations or interests; 

(j) it contains matters more appropriate for parliamentary enactment; and 

(k) it complies with any other ground relating to the technical scrutiny of 
delegated legislation that the committee considers appropriate. 

Senate standing order 23(4) also requires the committee to scrutinise each 
instrument to determine whether the attention of the Senate should be drawn to 

 

1  On 27 November 2019, the Senate agreed to amend standing orders 23 and 25(2)(a), with 
effect from 4 December 2019. For further information, see 
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated
_Legislation/Changes_to_committee_standing_orders.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Changes_to_committee_standing_orders
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Changes_to_committee_standing_orders
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the instrument on the ground that it raises significant issues, or otherwise gives rise 
to issues that are likely to be of interest to the Senate. 

Nature of the committee's scrutiny 
The committee's work may be broadly described as technical legislative scrutiny. In 
this regard, the committee does not examine the policy merits of delegated 
legislation. However, if the committee determines that an instrument raises 
significant issues, it may write to the relevant legislation committee to alert that 
committee to the instrument, or otherwise draw the instrument to the attention of 
the Senate. 

Where an instrument does not appear to comply with the committee's technical 
scrutiny principles, the committee's usual approach is to correspond with the 
responsible minister or relevant agency to seek further explanation or clarification of 
the matter at issue. The committee may also seek an undertaking for specific action 
to address its scrutiny concerns.  

The committee's work is supported by the processes for the registration, tabling and 
disallowance of legislative instruments under the Legislation Act 2003.2 

Publications 

The committee's usual practice is to table a report, the Delegated Legislation 
Monitor, each Senate sitting week. The monitor provides an overview of the 
committee's scrutiny of disallowable legislative instruments for the preceding period. 
Disallowable legislative instruments detailed in the monitor are also listed in the 
'Index of instruments' on the committee's website.3 

Ministerial correspondence 

The committee undertakes formal correspondence with ministers in order to resolve 
more significant scrutiny concerns. Ministerial correspondence is published on the 
committee's website.4 

Agency correspondence 

The committee undertakes informal correspondence with agencies via its secretariat 
to gather information about potential scrutiny concerns. This correspondence assists 
the committee in deciding whether it is necessary to seek further advice from the 
relevant minister about those concerns. Agency correspondence is not published; 

2 For further information on the disallowance process and the work of the committee see 
Odgers' Australian Senate Practice, 14th Edition (2016), Chapter 15. 

3 Index of instruments, https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/ 
Scrutiny_of_Delegated_Legislation/Index. 

4 See https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/ 
Scrutiny_of_Delegated_Legislation/Monitor.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Index
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Index
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Monitor
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Monitor
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however, a record of the instrument, scrutiny issue and status of the correspondence 
is included in Appendix A (new matters), Appendix B (ongoing matters) and 
Appendix C (concluded matters) in the monitor. 

Guidelines 
Guidelines relating to the committee's scrutiny principles are published on the 
committee's website.5 

General information 
The Federal Register of Legislation should be consulted for the text of instruments, 
explanatory statements, and associated information.6  

The Senate Disallowable Instruments List provides a listing of tabled instruments for 
which disallowance motions may be moved in the Senate.7  

The Disallowance Alert records all notices of motion for the disallowance of 
instruments, and their progress and eventual outcome.8  

Instruments considered in this monitor 
The committee examined 93 disallowable legislative instruments registered on the 
Federal Register of Legislation between 20 and 30 March 2021.  

This monitor identifies the instruments registered in this period about which the 
committee has or had scrutiny concerns. It also identifies instruments registered 
before this period in relation to which the committee is continuing to engage with 
the relevant minister or agency, or has concluded its examination. 

  

 
5  See https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/ 

Scrutiny_of_Delegated_Legislation/Guidelines. 

6  See Australian Government, Federal Register of Legislation, www.legislation.gov.au.  

7  Parliament of Australia, Senate Disallowable Instruments List, http://www.aph.gov.au/Parli 
amentary_Business/Bills_Legislation/leginstruments/Senate_Disallowable_Instruments_List. 

8  Disallowance Alert 2021, 
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Disallowance_Alert_2021. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Guidelines
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Guidelines
http://www.legislation.gov.au/
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/leginstruments/Senate_Disallowable_Instruments_List
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/leginstruments/Senate_Disallowable_Instruments_List
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Disallowance_Alert_2021
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Chapter 1 
Instruments raising significant scrutiny concerns 

1.1 This chapter details the instruments which raise significant scrutiny concerns 
in relation to which the committee is seeking further information from the relevant 
minister or of which the committee has concluded its examination.  

1.2 Where necessary, the committee may place a notice of motion to disallow an 
instrument contained in this chapter to emphasise its scrutiny concerns and to 
provide the Senate with additional time to consider the instrument with the benefit 
of the committee's comments. Accordingly, where appropriate, this chapter also 
details the committee's reasons for withdrawing notices of motion to disallow such 
instruments.  

1.3 The committee is currently seeking to resolve all outstanding scrutiny 
concerns by correspondence with the relevant minister or agency.  Copies of relevant 
correspondence are available on the committee's website.1 

 
1  See www.aph.gov.au/senate_sdlc. 

http://www.aph.gov.au/senate_sdlc
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Chapter 2 
Matters of interest to the Senate 

2.1 Senate standing order 23(4) requires the committee to scrutinise each 
instrument to determine whether the Senate's attention should be drawn to it on 
the ground that it raises significant issues, or otherwise gives rise to issues that are 
likely to be of interest to the Senate. 

2.2 This chapter identifies the instruments which the committee has resolved to 
draw to the attention of the Senate and the relevant legislation committee under 
standing order 23(4), with the exception of instruments which specify significant 
executive expenditure, which are listed in Chapter 3.1  

  

 
1  Details of all instruments which the committee has resolved to draw to the attention of the 

Senate under standing order 23(4) are published on the committee's website: 
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated
_Legislation/Matters_of_interest_to_the_Senate.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Matters_of_interest_to_the_Senate
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Matters_of_interest_to_the_Senate
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Instrument Purpose Portfolio committee 

Aged Care Legislation 
Amendment (Aged Care 
Recipient Classification) 
Principles 2021 
[F2021L00357]  

The Aged Care Amendment 
(Classification of Care Recipients) 
Act 2020 provides the Secretary with 
the power to classify a care recipient 
for respite or non-respite care, 
according to the level of care the 
care recipient needs relative to the 
needs of other care recipients, in 
certain circumstances. 

The purpose of this instrument is to: 

• set out legislative provisions
relating to the requirement
for approved providers to
allow delegates of the
Secretary access to an aged
care service to assess the care
needs of care recipients;

• set out the procedures that
the Secretary (or their
delegate) must follow to
classify a care recipient;

• set out the classification levels
and how a care recipient may
be assessed and classified into
each class, as well as
specifying the circumstances
in which a care recipient's
care needs are taken to have
changed significantly for the
purposes of reclassification of
a care recipient; and

• set out the criteria for persons
to whom the Secretary's
assessment powers may be
delegated.

A computer program will be used to 
assist the Secretary to classify a care 
recipient into the appropriate class. 

Senate Community Affairs Legislation 
Committee 

Autonomous Sanctions 
(Designated Persons 
and Entities and 
Declared Persons—
Ukraine) Amendment 
(No. 1) Instrument 2021 
[F2021L00366] 

To amend the Autonomous 
Sanctions (Designated Persons and 
Entities and Declared Persons - 
Ukraine) List 2014 to designate one 
person and four entities for targeted 
financial sanctions, and declare the 
person for the purposes of a travel 
ban. 

n/a 
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Instrument Purpose Portfolio committee 

Guarantee of Lending to 
Small and Medium 
Enterprises 
(Coronavirus Economic 
Response Package) 
Amendment Rules 2021 
[F2021L00320] 

To amend the definition of 'SME 
entity' for the purposes of which 
businesses will be eligible to apply 
for loans under the SME Recovery 
Loan Scheme. The amendments 
mean that the definition of a small to 
medium entity includes entities 
whose annual turnover is likely to be 
less than $250 million in the current 
financial year or where the entity's 
annual turnover was less than $250 
million in one of the previous two 
financial years.  

This is the second time the turnover 
limit for the SME Recovery Loan 
Scheme has been increased. The 
original turnover limit, in force from 
April to November 2020, was $50 
million. From November 2020 until 
the making of this instrument in 
March 2021 the turnover limit was 
$120 million. 

Senate Select Committee on COVID-19 

 

Senate Economics Legislation Committee 
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Chapter 3 
Scrutiny of Commonwealth expenditure 

3.1 The Financial Framework (Supplementary Powers) Act 1997 (FF(SP) Act) and 
the Industry Research and Development Act 1986 (IRD Act) authorise the 
Commonwealth to spend public money on grants and programs specified in 
instruments made under those Acts. Consequently, the specification of expenditure 
in an instrument made under these Acts effectively authorises the Commonwealth to 
spend public moneys on the relevant grant or program. The scrutiny of such 
instruments is a key aspect of parliamentary scrutiny and control of Commonwealth 
expenditure.1  

3.2 To facilitate such scrutiny, this chapter draws the Senate's attention to the 
nature and extent of Commonwealth expenditure that is authorised by the FF(SP) Act 
and the IRD Act and specified in delegated legislation made under those Acts.2   

3.3 The tables below outline the expenditure specified in legislative instruments 
registered between 20 and 30 March 2021 

3.4 The committee has resolved to write to the relevant legislation committees 
to alert those committees to the expenditure listed below that falls within their area 
of portfolio responsibility. The committee does so under standing order 23(4) which 
requires the committee to scrutinise each instrument to determine whether the 
Senate's attention should be drawn to it on the ground that it raises significant 
issues, or otherwise gives rise to issues that are likely to be of interest to the Senate. 

  

 
1  For further information see the committee's guideline on Scrutiny of Commonwealth 

expenditure and Chapter 7 of the report of the committee's inquiry, Parliamentary scrutiny of 
delegated legislation. 

2  Details of all instruments which specify Commonwealth expenditure are published on the 
committee's website: 
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated
_Legislation/Scrutiny_of_Commonwealth_expenditure. 

https://www.aph.gov.au/-/media/Committees/Senate/committee/regord_ctte/guidelines/Guideline_on_scrutiny_of_Commonwealth_expenditure.pdf?la=en&hash=7C29151C6813BA2E58E5D91D0D9EBB25D1B7B71A
https://www.aph.gov.au/-/media/Committees/Senate/committee/regord_ctte/guidelines/Guideline_on_scrutiny_of_Commonwealth_expenditure.pdf?la=en&hash=7C29151C6813BA2E58E5D91D0D9EBB25D1B7B71A
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/DelegatedLegislation/Report
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/DelegatedLegislation/Report
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Scrutiny_of_Commonwealth_expenditure
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Scrutiny_of_Commonwealth_expenditure
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

Financial 
Framework 
(Supplementary 
Powers) 
Amendment 
(Agriculture, 
Water and the 
Environment 
Measures No. 1) 
Regulations 2021 
[F2021L00288] 

Murray-Darling 
Healthy Rivers 
Program 

$24.5 million 
over two years 
from 2020-21 

To provide grants to support 
community-based 
environmental projects that 
improve the health and 
ecological condition of rivers 
and wetlands in the Murray-
Darling Basin. 

Senate Rural and 
Regional Affairs 
and Transport 
Legislation 
Committee 

Immediate 
Assistance Fund 

$10.1 million 
over three years 
from 2020-21 

To provide financial assistance 
to state and territory 
governments and industry to 
improve Australia’s capacity 
to respond to an exotic plant 
or animal, pest or disease 
incursion. 

Senate Rural and 
Regional Affairs 
and Transport 
Legislation 
Committee 

Great Artesian 
Basin Lynn Brake 
Scholarship Grant 
Program 

Annual grant of 
$20,000 over 
four years from 
2021-22 subject 
to budget being 
approved for 
each financial 
year 

To provide scholarships to 
students to support research 
related to the Great Artesian 
Basin. 

Senate Rural and 
Regional Affairs 
and Transport 
Legislation 
Committee 

Lake Eyre Basin 
Justin Costelloe 
Scholarship Grant 
Program 

Annual grant of 
$20,000 over 
four years from 
2021-22 subject 
to budget being 
approved for 
each financial 
year 

To provide scholarships to 
students to support research 
and understanding related to 
the Lake Eyre Basin 
Agreement Area. 

Senate Rural and 
Regional Affairs 
and Transport 
Legislation 
Committee 

Financial 
Framework 
(Supplementary 
Powers) 
Amendment 
(Education, Skills 
and Employment 
Measures No. 1) 
Regulations 2021 
[F2021L00291]  

Grants to The 
Smith Family 

$38.2 million 
over four years 
from 2020-21  

A grant to The Smith Family to 
provide financial and other 
support to disadvantaged 
primary and high school 
students and their families 
aimed at increasing the 
students’ long-term 
participation in education, 
including attendance at, and 
completion of, school, and 
expanding their opportunities 
for work and training post-
school. 

Senate 
Education and 
Employment 
Legislation 
Committee 
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

 Grant to 
Anti‑Defamation 
Commission 
Incorporated–
National 
Holocaust 
Education Digital 
Platform 

$3 million over 
four years from 
2020-21 

A grant to Anti-Defamation 
Commission Incorporated to 
create, promote and maintain 
the National Holocaust 
Education Digital Platform, 
including educational 
resources for the platform, 
and provide training to 
education professionals to 
use the platform and 
resources. 

Senate 
Education and 
Employment 
Legislation 
Committee 

 Grant to Islamic 
Museum of 
Australia 

$3 million over 
four years from 
2020-21 

A grant to Islamic Museum of 
Australia to support an 
upgrade and expansion of 
their existing online education 
program to service all 
Australian schools, including 
virtual tours, 3D videos and an 
upgrade of galleries to a 
digital platform. 

Senate 
Education and 
Employment 
Legislation 
Committee 

 Early Learning 
STEM Australia 

$5.7 million 
over five years 
from 2020-21 

To fund measures that are 
aimed at engaging children in 
science, technology, 
engineering and mathematics 
(STEM) in the preschool and 
primary school years, 
including: 

•  developing and 
delivering online 
content, through the 
use of 
telecommunication 
services, for STEM 
education to preschool 
and primary school 
students; and 

• providing training to 
early childhood 
educators and primary 
school teachers. 

Senate 
Education and 
Employment 
Legislation 
Committee 

 Flexible Literacy 
Remote Primary 
Schools Program 

$5.8 million 
over four years 
from 2020-21 

To fund training for teachers 
at remote primary schools to 
enable them to adopt explicit 
instruction teaching methods 
in relation to literacy, 
numeracy and science to 
improve the skills and 
knowledge of students in 
remote locations (particularly 

Senate 
Education and 
Employment 
Legislation 
Committee 
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

Aboriginal and Torres Strait 
Islander students) in the areas 
of literacy, numeracy and 
science. 

Holocaust 
Memorial Week 

$30,000 in 
2020-21 

To support the Australian 
Education Working Group 
within the International 
Holocaust Remembrance 
Alliance to promote 
Holocaust education 
during Holocaust Memorial 
Week by developing and 
delivering online educational 
resources, and undertaking 
related activities, including 
the following: 

• creating, promoting
and maintaining an
online platform to
distribute those
resources to schools;

• conducting a social
media campaign to
promote use of the
online platform; and

• evaluating the use by
schools of the
educational resources
delivered through the
online platform.

Senate 
Education and 
Employment 
Legislation 
Committee 

Emerging 
Priorities Program 

$25 million over 
five years from 
2020-21 

To provide funding to improve 
educational outcomes or to 
support career development 
(or both) for school students, 
including by: 

• supporting school
attendance and
completion;

• addressing health
issues of school
students, teachers and
school leaders,
including mental
health issues;

• providing professional
development for
school leaders and
teachers directed at

Senate 
Education and 
Employment 
Legislation 
Committee 
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

improving educational 
outcomes; 

• providing online or 
face‑to‑face 
educational resources 
for school leaders, 
teachers, students and 
parents to support the 
teaching and learning 
of school students; 

• providing career 
training, guidance and 
advice to school 
students; and 

• researching, analysing 
and addressing the 
impacts of unexpected 
events, including the 
COVID‑19 pandemic, 
on educational 
outcomes for school 
students. 
 

Financial 
Framework 
(Supplementary 
Powers) 
Amendment 
(Health 
Measures No. 1) 
Regulations 2021 
[F2021L00290] 

Commonwealth 
Disability Support 
for Older 
Australians 
Program 

$1,447.8 million The Commonwealth Disability 
Support for Older Australians 
(DSOA) Program provides 
funding for disability services 
to individual older people 
with a disability who are 
ineligible for the National 
Disability Insurance Scheme 
(NDIS). 

The purpose of the DSOA 
Program is to deliver 
improved parity with the NDIS 
and a more client-centred 
program through: 

• funding for disability 
services being better 
aligned with market 
pricing and nationally 
consistent across 
states and territories; 

• moving all clients to 
Individual Support 
Packages to refocus 
service delivery on 
individual client needs; 
and 

Senate 
Community 
Affairs 
Legislation 
Committee 
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

• meeting the
Commonwealth’s
commitment to
continue supporting
the DSOA clients with
complex needs to live
at home or in a
supported
accommodation and to
access increased
support as their needs
change.

Financial 
Framework 
(Supplementary 
Powers) 
Amendment 
(Infrastructure, 
Transport, 
Regional 
Development 
and 
Communications 
Measures No. 1) 
Regulations 2021 
[F2021L00287] 

National 
Collecting 
Institutions 
Touring and 
Outreach 
Program 

$4.0 million 
over four years 
from 2020-21 

The Program provides 
financial assistance to 
national collecting institutions 
and organisations to develop 
and tour exhibitions within 
Australia and overseas, and to 
bring cultural material and 
works from international 
collections to Australia for 
exhibition. 

Senate 
Environment and 
Communications 
Legislation 
Committee 

Australian 
Government 
International 
Exhibitions 
Insurance 
Program 

$9.7 million 
over four years 
from 2020-21 

The Program provides 
financial assistance to cultural 
institutions and organisations 
to obtain insurance in relation 
to exhibitions in Australia of 
cultural material and works 
from international collections. 

Senate 
Environment and 
Communications 
Legislation 
Committee 

Indigenous 
Repatriation 
Program 

$3.2 million 
over four years 
from 2020-21 

The Program provides 
financial assistance to 
museums and cultural 
institutions in Australia to 
facilitate the return of 
Indigenous Australian 
ancestral remains and secret 
sacred objects to their 
community of origin, and 
provide culturally appropriate 
care of, and access to, 
Indigenous Australian 
ancestral remains and secret 
sacred objects. 

Senate 
Environment and 
Communications 
Legislation 
Committee 

Arts and Cultural 
Development 
Program – Arts 
Training 
Organisations 

$91.8 million 
over four years 
from 2020-21 

The Program provides 
financial assistance to 
national performing arts 
organisations for the training 
of young Australian 
performing artists. 

Senate 
Environment and 
Communications 
Legislation 
Committee 
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Instrument Grant/ 
Program 

Amount Description Portfolio 
committee 

 Australian 5G 
Innovation 
Initiative 

$22.1 million 
over three years 
from 2020-21 

The Initiative provides 
financial support to facilitate 
and encourage the 
deployment and use of the 
fifth generation of mobile 
telecommunications 
technology used for wireless 
communication. 

Senate 
Environment and 
Communications 
Legislation 
Committee 

 

 

 

 

 

 

Senator the Hon Concetta Fierravanti-Wells 

Chair 

Senate Standing Committee for the Scrutiny of Delegated Legislation 
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Appendix A 
New matters 

4.1 The committee engages with relevant ministers and agencies to attempt to 
resolve its concerns about scrutiny issues raised by disallowable legislative 
instruments. This appendix documents the committee's new scrutiny concerns in 
relation to disallowable legislative instruments registered on the Federal Register of 
Legislation between 20 and 30 March 2021. 

Ministerial engagement 

4.2 The committee is writing to the relevant minister about the scrutiny issues 
raised by the instruments listed below for the first time. Copies of the ministerial 
correspondence are available on the committee's website.1 

Instrument Issue Status 

Australian Renewable Energy Agency Amendment 
(2020-21 Budget Programs) Regulations 2021 
[F2021L00590]2 

Principle (a) compliance 
with authorising 
legislation  

Principle (d) consultation 
with persons affected 

Principle (j) significant 
matters in delegated 
legislation 

Seeking advice from the 
minister. 

Export Control (Wood and Woodchips) Rules 2021 
[F2021L00318] 

Principle (c) conferral of 
discretionary powers 

Principle (k) 
parliamentary oversight 

Seeking advice from the 
minister. 

Legislation (Telecommunications Customer Service 
Guarantee Instruments) Sunset-altering Declaration 
2021 [F2021L00277] 

Principle (d) adequacy of 
consultation  

Principle (k) 
parliamentary oversight 
- sunsetting 

Seeking advice from the 
Assistant Minister to the 
Attorney-General. 

Radiocommunications (Spectrum Access Charges – 
20 GHz and 30 GHz Bands) Determination 2021 
[F2021L00230] 

Principle (k) 
parliamentary oversight 

Seeking advice from the 
minister. 

Registered Native Title Bodies Corporate Legislation 
Amendment Regulations 2021 [F2021L00292] 

Principle (h) privacy Seeking advice from the 
minister. 

 
1  See www.aph.gov.au/senate_sdlc. 

2  Note this instrument was registered on 18 May 2021. 

http://www.aph.gov.au/senate_sdlc
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Instrument Issue Status 

Student Assistance Regulations 2021 [F2021L00201] Principle (e) clarity of 
drafting 

Principle (k) 
parliamentary oversight 

Principle (k) legal 
certainty 

Seeking advice from the 
minister. 

Agency engagement 

4.3 The committee is engaging with the relevant agencies via its secretariat to 
seek further information about potential scrutiny concerns raised by the instruments 
listed below. 

Instrument Issue Status 

Aged Care Legislation Amendment (Aged Care 
Recipient Classification) Principles 2021 
[F2021L00357] 

Principle (c) delegation of 
administrative powers and 
functions 

Seeking advice from 
the agency. 

ASIC Corporations (Parent Entity Financial 
Statements) Instrument 2021/195 [F2021L00329] 

Principle (a) compliance 
with legislative 
requirements 

Principle (g) adequacy of 
explanatory materials 

Committee secretariat 
considering response. 

Coronavirus Economic Response Package (Payments 
and Benefits) Amendment Rules (No. 10) 2021 
[F2021L00305] 

Principle (a) compliance 
with Legislation Act 2003 – 
consultation 

Committee secretariat 
considering response. 

Export Control (Eggs and Egg Products) 
Rules 2021 [F2021L00312]   

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation  

Committee secretariat 
considering response. 

Export Control (Fish and Fish Products) 
Rules 2021 [F2021L00317] 

(Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Export Control (Meat and Meat Products) 
Rules 2021 [F2021L00334] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Export Control (Milk and Milk Products) 
Rules 2021 [F2021L00304] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Export Control (Plants and Plant Products) 
Rules 2021 [F2021L00315] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 
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Instrument Issue Status 

Export Control (Poultry Meat and Poultry Meat 
Products) Rules 2021 [F2021L00310] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Export Control (Rabbit and Ratite Meat and Rabbit 
and Ratite Meat Products) Rules 
2021 [F2021L00308]      

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Export Control (Wild Game Meat and Wild Game 
Meat Products) Rules 2021 [F2021L00313] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Financial Framework (Supplementary Powers) 
Amendment (Health Measures No. 1) 
Regulations 2021 [F2021L00290] 

Principle (j) matters more 
appropriate for 
parliamentary enactment 

Seeking advice from 
the agency. 
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Appendix B 
Ongoing matters 

5.1 This appendix documents the committee's ongoing scrutiny concerns in 
relation to matters previously raised in earlier Delegated Legislation Monitors. 

Ministerial engagement 

5.2 The committee is continuing to engage with the relevant minister about the 
scrutiny issues raised by the instruments listed below. Copies of the ministerial 
correspondence are available on the committee's website.1 

Instrument Issue Status 

Aged Care Legislation Amendment (Serious Incident 
Response Scheme) Instrument 2021 [F2021L00222] 

Principle (j) significant 
matters in delegated 
legislation 

Principle (k) 
parliamentary oversight 

Seeking advice from the 
minister. 

Australia’s Foreign Relations (State and Territory 
Arrangements) Rules 2020 [F2020L01569] 

Principle (e) clarity of 
drafting 

Principle (j) matters 
more appropriate for 
parliamentary 
enactment 

Seeking further advice 
from the minister. 

Notice of motion to 
disallow placed on 
11/05/2021. 

Bankruptcy Regulations 2021 [F2021L00261] Principle (j) 
modifications to primary 
legislation 

Principle (k) 
parliamentary oversight 

Committee considering 
response.  

 

  

 
1  See www.aph.gov.au/senate_sdlc. 

http://www.aph.gov.au/senate_sdlc
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Agency engagement 

5.3 The committee is continuing to engage with the relevant agencies via its 
secretariat to seek further information about potential scrutiny concerns raised by 
the instruments listed below. 

Instrument Issue Status 

Australia’s Foreign Relations (State and Territory 
Arrangements) Amendment (Prospective 
Arrangements and Other Measures) Rules 2021 
[F2021L00229] 

Australia’s Foreign Relations (State and Territory 
Arrangements) Amendment (Education) Rules 2021 
[F2021L00212] 

Principle (d) consultation on 
specific instrument 

Seeking further advice 
from the agency. 

Civil Aviation Legislation Amendment (Flight 
Operations—Consequential Amendments and 
Transitional Provisions) Regulations 2021 
[F2021L00200] 

Principle (a) compliance 
with authorising legislation 

Principle (c) conferral of 
discretionary powers 

Principle (h) reverse 
evidential burden of proof 

Principle (j) matters more 
appropriate for 
parliamentary enactment 

Committee secretariat 
considering response. 

Export Control (Tariff Rate Quotas) Amendment 
(Brexit) Order 2021 [F2021L00243] 

Principle (a) compliance 
with Legislation Act 2003 – 
incorporation 

Committee secretariat 
considering response. 

Income Tax Assessment (1997 Act) Regulations 2021 
[F2021L00206] 

Principle (a) compliance 
with Legislation Act 2003 - 
incorporation  

Principle (g) adequacy of 
explanatory materials  

Principle (h) privacy 

Principle (j) significant 
penalties in delegated 
legislation 

Seeking further advice 
from the agency. 
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Appendix C 
Concluded matters 

6.1 This appendix records the instruments in relation to which the committee 
has concluded its inquiries, following correspondence with the relevant minister or 
agency. 

Ministerial engagement 

6.2 The committee has concluded its examination of the instruments listed 
below following correspondence with the relevant minister. Copies of the ministerial 
correspondence are available on the committee's website.1 

Instrument Issue Status 

Competition and Consumer (Consumer 
Data Right) Amendment Rules (No. 3) 
2020 [F2020L01688] 

Principle (a) compliance 
with Legislation Act 2003 - 
incorporation 

Principle (c) conferral of 
discretionary powers 

Principle (e) clarity of 
drafting 

Principle (i) availability of 
independent merits 
review 

Principle (j) significant 
penalties in delegated 
legislation 

Concluded following response from 
the Treasurer on 27/05/2021. 

Notice of motion to disallow placed 
on 11/05/2021. 

The Australian Competition and 
Consumer Commission undertook to 
amend the explanatory statement to 
the instrument in response to the 
committee's scrutiny concerns. 

Law Enforcement Integrity 
Commissioner Amendment (Law 
Enforcement Agencies) 
Regulations 2020 [F2020L01506] 

Principle (j) matters more 
appropriate for 
parliamentary enactment 

Concluded following response from 
the Attorney-General on 16/06/2021. 

Notice of motion to disallow placed 
on 23/02/2021. 

The Attorney-General undertook to 
amend the instrument in response to 
the committee's scrutiny concerns. 

 

National Health (Data-matching) 
Principles 2020 [F2021L00006] 

Principle (i) availability of 
independent merits 
review 

Principle (k) parliamentary 
oversight 

Concluded following response from 
the minister on 28/05/2021. 

Notice of motion to disallow placed 
on 11/05/2021. 

 
1  See www.aph.gov.au/senate_sdlc. 

http://www.aph.gov.au/senate_sdlc
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Instrument Issue Status 

Telecommunications (Fibre-ready 
Facilities — Exempt Real Estate 
Development Projects) Instrument 
2021 [F2021L00105] 

Principle (j) exemption 
from the operation of 
primary legislation 

Principle (k) parliamentary 
oversight 

Concluded following response from 
the minister on 25/05/2021. 

Notice of motion to disallow placed 
on 15/06/2021. 

The Minister for Communications, 
Urban Infrastructure, Cities and the 
Arts undertook to amend the 
instrument in response to the 
committee's scrutiny concerns. 

Agency engagement 

6.3 The committee has concluded its examination of the instruments listed 
below following informal correspondence with the relevant agencies via its 
secretariat. 

Instrument Issue Status 

ASIC Market Integrity Rules (Securities 
Markets) Determination 2021/135 
[F2021L00193] 

ASIC Market Integrity Rules (Securities 
Markets) Repeal Instrument 2021/136 
[F2021L00194] 

Principle (d) consultation 
on specific instrument 

Concluded following response from 
the agency on 01/06/2021. 

The Australian Securities and 
Investments Commission undertook 
to amend the explanatory statements 
to the instruments in response to the 
committee's scrutiny concerns. 

Fair Work (Registered Organisations) 
Amendment (Withdrawal from 
Amalgamations) Regulations 2021 
[F2021L00263] 

Principle (e) clarity of 
drafting 

Concluded following response from 
the agency on 06/05/2021. 

Fisheries Management (Northern 
Prawn Fishery) – various instruments - 
[F2021L00250] [F2021L00251] 
[F2021L00253] [F2021L00254] 

Principle (e) clarity of 
drafting 

Concluded following response from 
the agency on 26/05/2021. 

The Australian Fisheries Management 
Authority amended the explanatory 
statements to the instruments in 
response to the committee's scrutiny 
concerns. 

Greenhouse and Energy Minimum 
Standards (Exemption) Instrument 
(No. 2) 2021 [F2021L00178] 

Principle (a) compliance 
with the Legislation Act 
2003 – incorporation 

Concluded following response from 
the agency on 07/05/2021. 

The Greenhouse and Energy 
Minimum Standards Regulator 
undertook to amend the explanatory 
statement to the instrument in 
response to the committee's scrutiny 
concerns. 
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Instrument Issue Status 

Migration Legislation Amendment 
(English Tuition) Regulations 2021 
[F2021L00262] 

Principle (d) adequacy of 
consultation 

Concluded following response from 
the agency on 07/05/2021. 

National Health (Paraplegic and 
Quadriplegic Program) Special 
Arrangement 2021 (PB 31 of 2021) 
[F2021L00235] 

Principle (i) availability of 
independent merits 
review 

Concluded following response from 
the agency on 27/05/2021. 
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Appendix D 
Undertakings 

7.1 From time to time, a minister or agency may make an undertaking to address 
the committee's scrutiny concerns. These may include, for example, an undertaking 
to amend a legislative instrument or an explanatory statement, or to review an Act 
or a departmental practice. The committee expects that, when a minister or agency 
has made an undertaking, it will be implemented in a timely manner. Accordingly, 
this appendix records outstanding ministerial and agency undertakings, and the 
undertakings implemented since the committee's last Delegated Legislation Monitor.  

Outstanding undertakings 

7.2 The following table records undertakings that remain outstanding, from 
oldest to newest. The committee draws these undertakings to the attention of the 
Senate. 

Instrument Undertaking Date of 
Undertaking   

Competition and Consumer (Industry 
Codes—Dairy) Regulations 2019 
[F2019L01610] 

The Attorney-General undertook to 
commence an inquiry into good faith 
obligations in Commonwealth legislation in 
response to the committee's scrutiny 
concerns.   

31/08/2020 

Continence Aids Payment Scheme 2020 
[F2020L00758] 

The Minister for Aged Care and Senior 
Australians undertook to progress 
amendments to the National Health Act 1953 
in response to the committee’s scrutiny 
concerns. 

24/11/2020 

Reserve Bank of Australia Head Office, 65 
Martin Place, Sydney Heritage 
Management Plan 2020 [F2020L01031] 

The Minister for the Environment advised that 
the Reserve Bank of Australia undertook to 
amend the instrument in response to the 
committee's scrutiny concerns. 

01/12/2020 

Disability (Access to Premises – Buildings) 
Amendment Standards 2020 
[F2020L01245] 

The Assistant Minister to the Attorney-General 
undertook to amend the explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

11/02/2021 

Amendment of List of Exempt Native 
Specimens – Commission for the 
Conservation of Antarctic Marine Living 
Resources Exploratory Fisheries in 
Statistical Divisions 58.4.1 and 58.4.2 (the 
East Antarctica Fishery) and Statistical 
Subareas 88.1 and 88.2 (the Ross Sea 
Fishery), November 2020 [F2020L01484] 

The Department of Agriculture, Water and the 
Environment undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

15/02/2021 
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Instrument Undertaking Date of 
Undertaking  

Treasury portfolio – various instruments The Treasurer undertook to continue to 
engage with the committee in good faith to 
seek a resolution to the committee’s systemic 
concerns regarding the duration of 
instruments which provide for exemptions or 
modifications to primary legislation. 

18/02/2021 

Fisheries Levy (Torres Strait Prawn 
Fishery) Amendment (Levy Amount) 
Regulations (No. 2) 2020 [F2020L01620] 

The Department of Agriculture, Water 
Resources and the Environment undertook to 
revoke the instrument in response to the 
committee’s scrutiny concerns. 

16/03/2021 

Industry Research and Development 
(Digital Directors Program) Instrument 
2020 [F2020L01554] 

The Department of Industry, Science, Energy 
and Resources undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

06/04/2021 

Regional Investment Corporation 
(Agristarter Loans) Amendment Rule 2020 
[F2020L01625] 

The Department of Agriculture, Water and the 
Environment undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

09/04/2021 

Corporations Amendment (Corporate 
Insolvency Reforms) Regulations 2020 
[F2020L01654] 

The Treasurer undertook to amend the 
instrument in response to the committee's 
scrutiny concerns. 

09/04/2021 

Commonwealth Grant Scheme Guidelines 
2020 [F2020L01609] 

The Minister for Education and Youth 
undertook to amend the explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

12/04/2021 

Part 133 (Australian Air Transport 
Operations—Rotorcraft) Manual of 
Standards 2020 [F2020L01614] 

The Civil Aviation Safety Authority undertook 
to amend the explanatory statement to the 
instrument in response to the committee's 
scrutiny concerns. 

20/04/2021 

Vehicle Standard (Australian Design Rule 
– Definitions and Vehicle Categories) 2005
Amendment 11 [F2021L00063]

The Department of Infrastructure, Transport, 
Regional Development and Communications 
undertook to amend the explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

22/04/2021 

Foreign Investment Reform (Protecting 
Australia’s National Security) Regulations 
2020 [F2020L01568] 

The Treasurer undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

27/04/2021 
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Instrument Undertaking Date of 
Undertaking   

Greenhouse and Energy Minimum 
Standards (Exemption) Instrument (No. 2) 
2021 [F2021L00178] 

The Greenhouse and Energy Minimum 
Standards Regulator undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

07/05/2021 

CASA EX16/21 — CASR Subpart 99.B 
DAMP Requirements for Foreign Air 
Transport AOC Holders Exemption 2021 
[F2021L00149] 

The Civil Aviation Safety Authority undertook 
to amend the explanatory statement to the 
instrument in response to the committee's 
scrutiny concerns. 

10/05/2021 

Telecommunications (Fibre-ready 
Facilities — Exempt Real Estate 
Development Projects) Instrument 2021 
[F2021L00105] 

The Minister for Communications, Urban 
Infrastructure, Cities and the Arts undertook 
to amend the instrument in response to the 
committee's scrutiny concerns. 

25/05/2021 

Competition and Consumer (Consumer 
Data Right) Amendment Rules (No. 3) 
2020 [F2020L01688] 

The Australian Competition and Consumer 
Commission undertook to amend the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

27/05/2021 

ASIC Market Integrity Rules (Securities 
Markets) Determination 2021/135 
[F2021L00193] 

ASIC Market Integrity Rules (Securities 
Markets) Repeal Instrument 2021/136 
[F2021L00194] 

The Australian Securities and Investments 
Commission undertook to amend the 
explanatory statements to the instruments in 
response to the committee's scrutiny 
concerns. 

01/06/2021 

Law Enforcement Integrity Commissioner 
Amendment (Law Enforcement Agencies) 
Regulations 2020 [F2020L01506] 

The Attorney-General undertook to amend the 
instrument in response to the committee's 
scrutiny concerns. 

16/06/2021 
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Implemented undertakings 
7.3 The following table records undertakings that have been implemented since 
the committee's last Delegated Legislation Monitor. 

Instrument Undertaking Date 
implemented 

Superannuation Amendment (PSS Trust 
Deed) Instrument 2021 [F2021L00420] 

The Minister for Finance amended the 
instrument in response to the committee's 
scrutiny concerns. 

06/04/2021 

Education Services for Overseas Students 
(TPS Levies) (Risk Rated Premium and 
Special Tuition Protection Components) 
Amendment Instrument 2021 
[F2021L00091] 

The Department of Education, Skills and 
Employment amended the explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

12/05/2021 

Child Care Subsidy Amendment 
(Coronavirus Response Measures No. 1) 
Minister's Rules 2021 [F2021L00055] 

The Department of Education, Skills and 
Employment amended the explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

13/05/2021 

Therapeutic Goods (Medical Devices) 
Amendment (Vaporisers for Smoking 
Cessation) Regulations 2020 
[F2020L01645] 

The Department of Health amended the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

17/05/2021 

Takeovers Panel Procedural Rules 2020 
[F2021L00131] 

The Takeovers Panel amended explanatory 
statement to the instrument in response to 
the committee's scrutiny concerns. 

26/05/2021 

Water Amendment (Murray Darling Basin 
Agreement—Basin Salinity Management) 
Regulations 2018 [F2018L01674] 

The Minister for Resources, Water and 
Northern Australia introduced a bill into the 
Parliament which includes an amendment to 
the Water Act 2007 in response to the 
committee's scrutiny concerns. 

26/05/2021 

Sport Integrity Australia Amendment 
(World Anti-Doping Code Review) 
Regulations 2020 [F2020L01679] 

The Department of Health amended the 
explanatory statement to the instrument in 
response to the committee's scrutiny 
concerns. 

28/05/2021 

Fisheries Management (Northern Prawn 
Fishery) – various instruments - 
[F2021L00250] [F2021L00251] 
[F2021L00253] [F2021L00254] 

The Australian Fisheries Management 
Authority amended the explanatory 
statements to the instruments in response to 
the committee's scrutiny concerns. 

04/06/2021 
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