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PRINCIPLES OF THE COMMITTEE 
(Adopted 1932: Amended 1979) 

The Committee scrutinises delegated legislation to ensure: 

(a) that it is in accordance with the statute; 

(b) that it does not trespass unduly on personal rights and liberties; 

vii 

(c) that it does not unduly make the rights and liberties of citizens dependent upon 
administrative decisions which are not subject to review of their merits by a judicial 
or other independent tribunal; and 

(d) that it does not contain matter more appropriate for parliamentary enactment. 



CHAPTER l 

OVERVIEW AND STATISTICS 

Introduction 

1.1 The Standing Committee on Regulations and Ordinances was established in 1c1:,2 
and, apart frl1m certain committees de<1ling with internal parliamentary rnatt\'rs. i~ tlw 
oldest SL'nate committee. Its functions, which arl' 5t:'t out in the Standing Orders, are to 
scrutinise all dh,allowable instrumt'nts of delegaled legisbtion to ensure their compliance 
with non-partisan principles of personal rights and parliamentary propriety. 

1.2 The Clll1111littee engages in technical legislative scrutiny. It does not examine the 
policy merits of delegated legisbtion. Rather, it applies parliamentary standards to ensure 
the higlwst possible quality of delegnted legislation, supported by its power to recommend 
to the SenJtt' that a particular instrument. or a discrete provision in an instrument, be 
dis.1lkwved. This power, however, is rarely used, as tv!inisters almost invariably agree to 
amend delegated legislatinn or take other action to meet the Committee's C()ncerns. 

l.3 The general requirements of personal rights and parlianwntary prnpriPtil's under 
which the Committee operates an' refined by the Standing Ord,'rs into four principlt>s. ln 
acc:ordann' with these prmciples. the Cnmmittet' scrutinises delegated legislation tn 
ensure: 

(al that it is in arrnrdance with the statute: 

(b} that it does not tr,,spass unduly on persnnal rights and liberties; 

(c) that it does not unduly make the rights and libertit's of citizens dependt'nt 
up,m administrative decisions which are not subject t,1 review of their merits 
by a judicial or other independent tribunal; and 

(d) that it does not contain matter more appropriate for parliamentary 
enactment. 

1.4 The above principles have been amended only once since 1932. This was in 1979. 

following the establishment of the Administrative Appeals Tribunal, the first 
Commonwealth tribunal intended to review the merits of a comprehensive range of 
administrative decisions. 
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Membership 

1.5 The Cornmittet> has six memhers with, in accordance with the Standing Orders, a 
govl'rnmrnt Chairman. There is a non-government Deputy Chairman. During the 
reporting period the membership of the Committee was as set out below: 

Smator Mal Colston (Chainrnn)' 
Senatl1r Bill O'Chee (Deputv Chairman): 
Semtor Eric Abt'!z' 
Senator Jacinta Collins4 

Senator Michael Forshaw' 
Senator Stephen Loo,ley" 
Senator Nick Minchin· 
Senator Tom Wheelwright" 
Senotor Olive Zakharov'' 

Independent Legal Adviser 

1.6 The Committee is advised by an independent legal adviser, who examines and 
reports on every instrument of delegated legislation, comments on all correspondence 
received from Ministers, writes special reports and attends meetings of the Committee 
when required. Since 1982 the independent legal adviser has been Emeritus Professor 
Douglas Whalan AIVI of the Law Faculty of the Australian National University. 

Committee Staff 

1.7 The Committee secretariat consists of a Secretary, a research officer, and two 
.idministrative officers. 

Statistics 

During the year the Committee scrutinised 2,087 instruments, which was a greater 
number than in any previous year. The following table sets out the numbers and broad 
categories of these instruments. 

Senator Colston was elected ilS Oiairman on 30 September I993. Senator Colston was a former 
C/1.1irma11 from 14 !\-lay 19o0 to 18 October 1090. 
Scmtor 0'01ee was .>ppointed as Deputy Chairman on 30 September 1993. 
Senator Abetz commenced as a member of the Committee on 24 February 1994. 

Senator Collins commenced as a member of the Committee on 30 i\,-/ay 1995. 
Senator Forshaw commenced as a member of th,• Committee on 1 J\,farch 1995 and was 
disdwged 0113,1 May 1995. 
Senator Loosier resigned from the Senate on 21 May 1995. 
Senator Mine/Jin commenced as a member of the Committee on 18 August 1993. 
Senator Wheelwright commenced a,; a member of the Committee on 30 May 1995. 
Senator Zaklmrov was a member of the Committee until 1 March 1995. 



Overview and Statistics 

INSTRUMENTS EXAMINED BY COMMITTEE 1994-95 
Civil aviation orders 
Statutory rules 
Veterans' entitlements instruments 
Puhlic service and defence determinations 
Human services and health instruments 
Education instruments 
Remuneration Tribunal determinations 
Primary industries and energy instruments 
ATSIC instruments 
Miscellaneous instruments, details of which are in Appendix 1 

Ministerial Undertakings 

715 
419 
316 
277 
b6 
35 
30 
29 
21 

179 
2,087 

1.9 During the year Ministers and other law makers undertook to amend or review 27 
different instruments or parent Acts to meet tht> concerns of the Committer. This number 
includes only undertakings to aml'nd existing legislation. It does not include undertakings 
to improve explanatory statements, include provisions for numhering and citation or take 
administrative action. Details of undertakings are given in Chapters 4 and 5. 

Other Committee Activities 

I.IO The Cnmmittee tabled the following reports: 

Ninety-Ninth Report. Legislative Instruments Bill 1994, tabled on 17 October 1994. 

One Hundredth Report, Annual Report 1993-94, tabled on 8 Decemher 1994. 

One Hundred and First Report Rules of the Industrial Relations Court, tabled on 8 
June 1995. 

1.11 Other significant matters, which are reported in Chapters 2 and 6, are as follows: 

On 6 February 1995 Senator Colston, on behalf of the Committee, made a 
statement to the Senate on delegated legislation made under the Veterans' 
Entitlements Act 1986 and the Civil Aviation Regulations. 

On 8 December 1994 and 27 June 1995 Senator Colston, on behalf of the 
Committee, made statements to the Senate on the work of the Committee. 



CHAPTER2 

ISSUES AND ROLES 

2.1 At the end of each major sittings period during the reporting year the Chairman 
made a detailed stat<'mmt to the Senate on the work of the Committee. The following are 
extracts from those statements. 

Senator Colston, 8 December 1994, Senate Weekly Hansard, p.4165 

Overview 

2.2 ·During the sittings the Committee continued its non-partisan scrutiny of the usual 
large number of disallowable legislativ<' instruments tabled in the Senate, made undrr 
scores of part>nt Acts administered through virtually every Department of State. 
Legislative instruments implement administrative details of almost every program 
established by Act. 

2.3 'The Committee acts on behalf of the Senate to scrutinise each of these 
instruments to ensure that they comply with the same high standards of parliamentary 
pmpriety and personal rights which the Senate applies to Acts. If the Committee detects 
any breach of these standards it writes to the Minister or other law maker about tht' 
app::irent defect, asking that the instrument be amended or an explanation provided. If the 
breach appears serious, or if the Committee has not received a satisfactory reply from the 
Minister, the Chairman of the Committee gives notice of a motion of disallowance of the 
offending instrument. This allows the Senate, if it wishes, to disallow the instrument. This 
ultimate step is rarely necessary, however, because Ministers almost invariably take action 
which satisfles the Committee. 

2.4 'As usual, during the sittings Ministers gave the Committee undertakings to amend 
many provisions in different instruments or parent Acts to meet its concerns. The 
Committee is grateful for this high level of cooperation from Ministers. 

2.5 "During the present sittings the Committee scrutinised 757 instruments, compared 
to 826 for the sittings in the first half of 1994. Of these, 201 were from the statutory rules 
series, which are generally better drafted and presented than other series of legislative 
instruments. The other 556 instruments were the usual heterogeneous collection of 
different series. 

2.6 'Each of the 757 instruments was scrutinised by the Committee under its four 
principles, or terms of reference, which are included in the Standing Orders. There were 
94 apparent defects or matters worthy of comment in those 757 instruments. The defects 
are described below under each of the four principles. 
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Principle (a) 
Is delegated legislation in accordance with the statute? 

2.7 "This principle is interpreted broadly hy the Committee to include not only 
technical validity hut also every other aspect ol' parliamentary propriety. 

2.8 "Technical validity is. however, an important aspect of the work of the Committee-. 
Under the Act., Inte1pretation /\ct 1901, legislative instruments which operate with 
prejudicial retrospectivity are void unless only the Commonwealth is affected. Four 
instruments operated retrospectively to assist patients but were void because they 
adversely affected medical funds and hospitals. Another may have heen invalid because it 
purported to insert retrospectively a phrase which had been inadvertently omitted from an 
earlier instrument. Another instrnment with prejudicial effect may have commenced 
invalidly before gazettal. One instrument appeared to commence a levy retrospectively. 
Another appeared to provide retrospectively for offence provisions. 

2.9 "Legislative instruments which subdelegate legislative powers are void unless the 
subdelegation is authorised by the parent Act. One instrument provided for a 
subdelegation tl1 vary the amount of a pension. Another subdelegated powers in respect 
nf allowances. 

2.10 "One legislative instrument. in breach of the Acts Interpretation Act. appeared to 
inrnrpmatE' material as in force from time to time. r;ither than as in force at a particular 
tilll(', 

2.11 "One legislative mstrument was made with no power in the parent Act for ,uch an 
action. Another conferred powers on public officials with no app;irent enabling power . 
. '\notlwr prnvided for ::iuth,Jri,ed ,ifficers to perform mtain functions although neither the 
t\ct nor the regulations appearl'd to provide for the appointment of authorised officers. 
One instrument provided in one place that it was m;ide for and on behalf of an authority 
and in anotlwr tllJt it was made by a delegate of the authority. 

2.12 "One instrument foiled to effect the legislative intention advised in the explanatory 
statement. Another failed to effect its purported legislative intention. Another appeared to 
have c,ffect for only a few days before unintended revocation. 

2.13 "There were drafting anomalies in two instruments which were expressly made 
under section 4 of the Acts lnt<?rpretation Act. which provides that certain instruments 
may be made before the enabling Act commences. 

2.14 "The standard of' drafting of legislative instruments should be not less than that of 
Acts. During the present sittings one legislative instrument was made under the wrong Act, 
another referred to different enabling Acts in different parts of the instrument and the 
heading of another included an Act the short title of which had been amended some years 
previously. One instrument did not indicate the date on which it was made, which was an 
important omission given that the mandatory tabling period for legislative instruments 
starts from that date. Another was made under the wrong provision. One instrument 
provided for remuneration and allowances with no indication whether these were weekly, 
daily or for each meeting. The notes to several instruments were incorrect, one including 
an instrument disallowed by the Senate in the instruments comprising the principal 
instrument. Several other instruments included drafting oversights and reference errors. 
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2.1.'i "Due to the efforts of the Committee it is now accepted that each legislative 
instrument should be accompanied by appropriate explanatory material. One instrument 
did not have an explanatory statement. another had the wrong explanatory statement. otlwr 
explanatory statements included errors and two did not explain that the purpos<:> of the 
instrument was to implement an undertaking given by the Minister to the Committee. 

2.16 "Any unexplained change in fees, charges or allowances may breach parliamentary 
propriety. The explanatory statement for one instrument did not explain the basis of the 
first fees set under a new Act, while another did not explain extensive changes under 
which some fees remained the same, others were reduced. others restructured and a new 
fee introduced. Several other instruments provided for unexplained fees and charges. 

2.17 "As with drafting, the standards of presentation and access of legislative 
instruments should be not less than those of Acts. Some copies of one instrument 
repeated 32 pages and omitted the next 32 pages. Another instrument used the scientific 
names of species but not the common names as well. 

2.18 'Legislative instruments which operate retrospectively, even if valid, may breach 
parliamentary propriety if the retrospectivity is not reasonable in the circumstances. Two 
instruments provided for retrospectivity of four years, although only the Commonwealth 
was affected. The explanatory statements, however, did not advise the amount of 
Commonwealth money involved. 

2.19 "The Committee questions any instruments with unusual or unexpected provisions. 
One instrument determined salary levels for 20 separate offices of $104,418 and one of 
$104,419. Another prescribed the unusually modest penalty of $20. 

2.20 'Legislative instruments may themselves provide for legislation to be made. As well 
as scrutinising the validity of such provisions, the Committee ensures that they provide 
for appropriate parliamentary oversight. One instrument did not provide for any 
parliamentary scrutiny at all of new legislation. while another removed existing provisions 
for tabling and disallowance. 

2.21 'Each legislative instrument should include a system of numbering or citation, 
without which users may be confused. Several instruments did not do this. 

Principle (b) 
Does delegated legislation trespass unduly on personal rights and 
liberties? 

2.22 'The Committee interprets this principle broadly, to include every aspect of 
personal rights. During the present sittings the Committee detected the following possible 
defects in delegated legislation. 

2.23 "One instrument provided appropriate procedural safeguards for athletes selected 
for drug testing. Some of the safeguards, however, were discretionary instead of 
mandatory. Another instrument, which implemented a budget decision to introduce lump 
sum payments as part of a program, did not provide for the payments to be mandatory. A 
group of instruments provided for reforms to five different types of taxes but did not do 
so for a sixth. The same group of instruments also provided safeguards for taxpayern in 
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respect of five nf the tax,'s, which were not the samC' five for which the reforms were 
pnwided. hut not for J different sixth tJx. 

2.24 "One instrument which suspended a councillor from office advised that tlw 
suspended person hJd been convicted of infamous crimes. The Committee questinncd 
whetht'r the offences were really infamous and whether procedural requirements for till' 
suspension had been satisfied. Another instrument required an occupit'r to rt•store land 
which had been dJmaged by a disaster or emergency, even if the occupier did not cause 
the d,1111agt'. 

2.25 "Some instruments provide for matters which could affect privacy. The Committee 
as~cd whether the Privacy Commissioner had bc•en consulted about one such instrument. 

Principle (c) 
Does delegated legislation make rights unduly dependent on 
administrative decisions which are not subject to independent review of 
their merits? 

2.2b "Many legislative instruments provide for lvlinisters or other public officials to 
exercise discretions. The Committee considers that such discretions should be as narrow 
as possible, include objective criteria to limit and guide their exercisE', and indudE' review 
of the merits of decisions by an external, independent tribunal. which would usually be 
th<' Administrative Appeals Tribunal. 

2.27 "The Committee looks carefully at discretions which affect personal rights. One 
instrument provided for discretions to recognise a person as an accredited orthodontist; 
Jnother for discretions in respect of personal superannuation funds; and another for 
discretions relating to the benefits of a program. There was no indication that these 
discretions were reviewable by tht' AAT, although in one instrument other discretions 
were so reviewable. 

2.28 "The Committee also examines closely discretions relating to business. One 
instrumt'nt provided for a discretion to remit business fees: another for discretions relating 
to mandatory professional indemnity insurance requirements; and another that license 
holders must comply with recommendations of a public servant. Again. these instruments 
did not appear to provide for AAT review. 

2.29 "The Committee questioned a discretion which provided for only broad criteria to 
guide and limit the decision maker. In another case the Committee asked for confirmation 
that a discretion in a legislative instrument was reviewable under provisions of the parent 
Act. The Committee also referred numbers of replies from Ministers about review to the 
Administrative Review Council. 

Principle (d) 
Does delegated legislation contain matter more appropriate for 
parliamentary enactment? 

2.30 "The Committee does not raise this principle as often as its other three principles. 
Nevertheless, it is a principle which goes to the heart of parliamentary propriety and 
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complements the first principle. that ,m instrument should be in accordance with the 
statute. 

2.31 "The 01arter of the United Nations Amendment Act 1993, which provided for 
Australia to imposE' United Nations sanctions by regulation. relied substantially on the 
Ninety-Third Report of the Committee, which concluded that it was appropriatt' for 
delegated legislation to be used in this way. Following that Act, numbers of instruments 
have imposed sanctions. most recently, during this sittings. on Rwanda. 

2.32 'The Committee advised the Select Committee on Superannuation, at its request, 
on the appropriate legislative instrument for defining the jurisdiction of the 
Superannuation Complaints Tribunal. That Committee considered that the advice was 
important because of the expertise of the Regulations and Ordinances Committee. 

Other developments 

2.33 "In addition to its main task of scrutinising legislative instruments. the Committee 
wa5 active in other ways during the sittings. 

9 

2.34 'On I:' October 1994 the Committee tabled its Ninety-Ninth Report. on the 
Legiolative Instruments Bill 1994. This Report followed a recommendation of the Selection 
of Bills Committee on 25 August 1994, adopted by the Senate on the same day, that thl' 
bill be referred to the Committee for inquiry and report. This was the first such referral of 
a bill to the Committee. During its inquiry the Committee held a public hearing and 
received 18 submissions from bodies as diverse as the Law Council of Australia. the 
Business Council of Australia, the National Farmers' Federation and the Australian Council 
of Social Service. The Report endorsed the objectives and principles of the bill but 
recommended changes to some details of its general scheme. 

2.35 "The Committee intends to table its One Hundredth Report. the Annual Report for 
1993-94. by the end of the sittings. The Committee also decided to table a Report on its 
scrutiny of the Industrial Relations Court Rules. 

2.36 "The Chairman and Members held discussions with the Standing Committee on 
Uniform Legislation and Intergovernmental Agreements of the Western Australian 
Parliament. 

2.37 "The Chairman attended a meeting of the Chairs of Australian legislative scrutiny 
committees. 

2.38 "The Chairman, Legal Adviser and Committee secretary met with visiting 
academics from China University, Peking. 

2.39 "The Legal Adviser and the Committee secretary met with officers of the Civil 
Aviation Authority to discuss a continuing major review of legislative instruments made or 
administered by the CAA. 

2.40 'The Legal Adviser and the Committee secretary were briefed by officers of the 
Attorney-General's Department on the proposed Legislative Instruments Register. 

2.41 "The Committee secretary met with visiting parliamentary officers from Thailand 
and from the Marshall Islands. 
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2A2 "Tht• Cpmmiltee is grateful for tht• support which it h.1~ ren•ived frnm all Senatnrs 
during tlw present sittings.' 

Senator Colston, 27 June 1995, Senate Weekly Hansard, p.1835 

2.43 "During the present sittings, the Committee scrutinised the highest volume of 
delegated legislation ever recorded for a sitting period in the history of the Committee. 
The Committee scrutinises all disallowable legislative instruments tabled in the Senate, to 
ensun.' compliance with non-partisan principles of personal rights and parliamentary 
propriety. Of credit to the Committee, the Committee's secretariat and its legal advise1; 
Emeritus Professor Douglas Whalan AM. the scrutiny process has maintained high 
standards notwithstanding th~· increased workload. 

2.-1'! "The high volume of legislation reflects a growth in the number of government 
programs, the broad policy of which is set out in principal Acts. The delegated legislation 
authorised by the Acts generally contains the administrative details of these programs. It is 
the Committee's task to scrutinise the subordinate legislation against certain criteria which 
have been summarised into four general principles set out in Senate Standing Order 23. 
These are: 

(a) that it is in accordance with the statute; 

(b) that it does not trespass unduly on personal rights and liberties; 

(c) that it do<:'s not unduly make the rights and liberties of citizens dependent 
upon administrative decisions which are not subject to review L'f their merits 
by a judicial or other independent tribunal and; 

(d) that it does not contain matter more appropriate for parliamentary enactment. 

2.45 "In the event that the Committee finds that any of these principles may have been 
breached. the Committee's usual procedure is to forward a letter to the relevant Minister or 
law maker. requesting that the concerns raised by the Committee be examined. A response 
which satisfies the Committee may be an explanation which dispels the Committee's 
concerns. or rnnfirmation that there exists a defect requiring remedial action, together with 
an assurance that such action will be taken. The Committee frequently receives an 
undl'rtaking that appropriate amendments will be made to the offending legislation. If. 
howeve1; a satisfactory response is not received and the Committee, in all the 
circumstances. is of the opinion that the situation warrants it, notice of motion of 
disallowance is given by the Chairman in respect of the subject instrument. A disallowance 
motion is the ultimate and last resort sanction of the Committee in respect of legislation 
which fails. or appears to fail the scrutiny process. The actual disallowance of legislation, 
however, is a rare occurrence. In fact, subordinate legislation has not been disallowed since 
1988 due to action taken by the Committee. 

2A6 "The fact that such disallowance of legislation is a rare occurrence is testimony to 
the cooperation which the Committee receives from Ministers and Government 
Departments and Agencies. The action taken by the Committee and the response to that 
action by the Parliamentary Secretary to the Treasurer in relation to Income Tax 
Regulations, Statutory Rules 1994 No. 461 detailed below under principle (c). exemplifies 
the cooperative effort between the Committee and relevant Government representatives. 
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2.4;' "The Committee is .:ilw.:iys Jppreciative l,f responsive ,,nd respnnsihle action which 
serves to avoid thl" umwcessary disallowance of legislatinn. It is. of course, in tlw intffests 
()I' all partit's, that legislation is nf the highest possible standard. The non partisan 
approach adopted by the Committee underpins the ability of the Committee to achieve 
that objective. 

2.'18 "During the present sittings the Committee scrutinised 1.330 instruments. This 
reprl'sents an increase of 75.7 per cent on the last sittings. Of these 123 were statutory 
rules. the drafting of which is generally considered to be of a superior standard than that 
of other kinds of subordinate legislation. The remaining balance of instruments, being 
I ,207, were the usual heterogeneous collection of different series. Each of the 1,330 
instruments was scrutinised hy the Committee against the criteria summarised in the four 
principles mentioned above. There were 145 prima fade defects or matters worthy of 
comment in those instrnments. The matters raised by the Committee with the relevant 
Ministers and law makers are described below under each of the four principles. 

Principle (a) 
Is delegated legislation in accordance with the statute? 

2.49 "A disproportk1nately high number of concerns are raised by the Committee under 
this principle. This reflects the broad interpretation which the Committee places upon 
this principle. It covers not only technical invalidity. but also every other aspect of 
parliamentary propriety. There were one hundred and three matters raised under this 
pnnnple. 

2.:il1 "Delegated legislation must he legally valid and must comply with its parent Act 
and with other Acts such as th(' Act, Jnte1pretation Act 1001. Section 49A of the Acts 
fnterpretation Act limits the type of material "as in force from time to time" which may 
he incorpliratrd in legislative instruments. One instrument defined an expression by 
n•ference to · thl' national classification of TAFE courses'. The question was raised 
wllt'ther the instrument referred to that classification system as it existed at a particubr 
time. or whether it was intrnded to cover the classifications in the forms in which they 
may t'Xist fmm time to time. The tvlinister advised that the classification system is the 
"national classification of TAFE courses· which is of a fixed nature. The Committee was 
satisfied that the incorporation did not impinge upon section 49A. Another instrument 
provided for the means of calculating the increase in the national employer benefit in any 
year by referring to Consumer Price Index (CPI) increases published hy the Statistician. In 
that case the consensus of legal opinion was that the incorporation was valid, 
notwithstanding that it referred to more than one figure, because the figures do not link 
as an instrument or other writing as in force from time to time. On another occasion, 
howeve1; the Committee detected a breach of section 49A which was confirmed by the 
relevant Minister. An Airworthiness Directive required compliance with a specific 
document and subsequent temporary revisions. This purported incorporation was in 
breach of section 49 A. 

2.51 "The question regarding the validity of an incorporation of documents was also 
raised in respect of the Agricultural and Veterinary Chemicals Code Regulations which 
incorporated many documents by reference. In such a scientific field, the incorporation is 
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probably dt'sirable. Nonetheless. the Committl't' examined the inrorpliration Lo ensure that 
it is in Jccnrdance with Lhe provisions of the relevant legisbtion. The Committl'e has Jisn 
inquired as to whether the stand,1rds made by the Australian Accounting StandJrds Bnard 
are instruments of a !..ind which may he incorporated under section 49A. as they exist 
from linw ttl timl'. 

2.52 "On two nrcasitins. the Committee's processes revealed that instruments which 
wi•re the subject of an Jmcnding instrument, had not been tabled. This was due to the 
unorthod,)X tJhling provisions which exist under the principal Act. The tdinister had. 
hnw!'wr. previnuslv undertal..en to review these tabling provisions. Another instrument 
purported tn revo!..e the former instrument in the same St'ries. A search of .1vailable records 
indical<'d thJt the former instrunwnt h;id not been received for scrutiny and th.1t, ..i!thnugh 
it was n,1tified in the Gazette. it appeared not t,1 have bet'n tJbled in either Hnusl' llf 
Parliament. Tlw l\m1mittee has raisl'd apprc1priate questions with respect tll that 
instrument. 

2.53 '[tis a dearlv establislwd principle that the drafting nf delegated \egisbtion sll()u\d 
he [)f a standard equal to that nf Acts. During tlw presl'nt sittings there we1v many errors 
in relati,,n to numbering and citation. Twn instruments had no numbering. Three 
instruments had nn numhl'ring and no other means nf citation. One instrument hJd twc1 
different systems tlf numbering. The renumbe1ing of another instrument containrd errors. 
l )ther instrunwnts contained errors in the numbering usi•d throughout thl' document and 
in referring tll prnvisinns in other instruments. Where the renumbering of an instrument 
had ,1ecu1Tt'd due tn previm1s errors and renumbering is contained in J separate amending 
instrument. the Committee expiL1red the possibility of the instrument being reprinted as it 
deals with tll(;' rights of the aged and infirm. )et another instrument had an irrelevant 
attachment. 

2.54 "Some instruments were found to contain typographical errors of a minor nature 
and others contained imprecise m objectionable language. One instrument. for example, 
refl'rred to "Parliamentary Council" when clearly "Parliamentary Counsel" was intended. Yt't 
another incorrectly spelt the name of a disease. The Committl'e noted the extensive use of 
sexist language in a Treaty set out in a schedule to Regulations. Whilst recognising that 
removal of such language from the Treaty would be outside the practical capabilitie5 t1f the 
Committee, it acknowledged thl' unacceptability of such language in either Commomwalth 
Acts or subordinate legislation. Several instruments contained imprecise definitions or 
lacked definitions where definitions were required. Some defined terms or phrases not 
even used in the instrument. Similarly some instruments defined expressions which were 
not even used, but which were similar to other expressions which were in the instrument. 
In addition some instruments contained vague or peculiar expressions. For example, 
AllSTUDY Regulations (Amendment), Statutory Rules 1994 No. 409, provided that 
amongst the changes to a person's circumstances about which the department must ht' 
notified is if a person "gets a spouse·. 

2.55 "Ewry instrument should be accompanied by full and detailed explanatory material. 
One instrument had no Explanatory Statement. Others had Explanatory Statements which 
did not contain sufficient explanatory material. or which contained ambiguous rnateriJI. 
Several Explanatory Statements contained errors of a minor nature, such as typographical 
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Nr,irs .ind innirrect d.1tes. CJrn, fapl.1n.1tnry Statt'llll'nt was inwnsistent with the 
instrunwnt. Th,, E'-pbnJt,lJ'y Statt>ment refPrn'd lo three nJmed institutions. wher<'JS tlw 
instrunwnt itself ref,·1Tt'd tn tw,1 different institutions. A numher of instruments fulflllt>d 
or partiallv fulfiil,'d previous undertJlings given lo the Committee to anwnd errors which 
the C,1mmittPe had idcntifil'd. Many of these, however. were accompanied by Explanat,wy 
Statt>mt>nts which did nnt mention the role of the Committee in identifying the problem. 

2.Sl, "Tlw Acts lnterpretatiLm Act 1901 provides that del<'gated legislation which op,•rates 
to prejudice a pers,111 retrospectively is void. Even where retrospectivity is valid. the 
C,1mmittee will raise a query, particularly where king periods of retrospectivity Jre 
involved. During the present sittings, the Committee raised concerns about retrospectivity 
on seventeen occasions. The issue of possible prejudicial retrospectivity was rabed in 
relation to severJI instruments from a single authority. Retrospectivity was frequently 
raised in the context of compliance dates, where certain inspections were required to have 
t.1ken place by dates which had already passed. The Committee's concern was that such 
compliance. if it had not already occurred. was now impossible. In other instruments in the 
same series, some compliance dates ilppeared remote when considered in the context of 
the d,mger lht> instrument sought tLl avert. On one occasinn. the 11011-<'xistent cornpli.mce 
dat,, of 31 June 1995 was given. 

2.57 "Some instruments are intended to operate retrospectively but without prejudicially 
affo'cting any individual otlwr than the Commonwealth. Where the E.xplanatory Statement 
does not giw an appropriate assurance in relation to retrospectivity, the Committee has 
sought confirmation that this is sn. 

2.58 "Som,, technical errors which appear to he minor at first gl.mce may, in foct. haw 
substantial ramificJtions. The Committee raised concerns about apparent discrepancies in 
two instruments which adjusted the Higher Education Contribution Scheme liabilities of 
institutions for ct'rtain years. Discrepancies were d<'tect,,d between the institutions named 
in the instrument and those institutions named in the Principle Act under which the 
payml"'nts ar,, authori,Pd. In several cases, the discrepancies were minor. Others. however. 
were more significant. The Committee is advised, in respect of one of those instruments, 
that an .:ippropri.1te declaration was made changing the name of the institution. The 
Committee' was satisfied with this response. 

2.59 "Concerns were raised on the grounds that some instruments may be technically 
invalid. Four instruments in a particular series appeared to have been madt' outside the 
period provided hy the enabling provisions under which they were made. The Minister 
undertllok to introduce amending legislation to ensurt' the validity of the instruments and 
any decisions made thereunder. In addition, one of those instruments was undated and 
extraneous material was provided to verify the date the instrument was signed. Two of 
these instruments also lacked gazettal dates. 

2.60 "In ensuring that subordinate legislation conforms with all aspects of parliamentary 
propriety, the Committee raised three other matters worthy of specific comment. One 
instrument provided the procedures to be followed to ensure that persons affected by 
reviewable decisions of the Administrative Appeals Tribunal are made aware of their rights 
to seek review of those decisions on the merits. The instrument, howeve1; did not appear 
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tn stipu\,1tt.' how the "puhlic mtice" ia to he given. The Committee was sufficiently 
concerned tt) ma~c appropriate inquiries. Second. another instrument proposed tn mah, 
an amrndment which appeared tt1 remove certain instrunwnts from parliamentary 
scrutiny. The C1mmittee always views Guch initiatives with cunrern and made appropriate 
inquiries t,) determine' precisely which instruments. if any, would he affected by the 
pr<1post>d rt>gubtion. The Committee was satisfied bv the response r('ceived. 

2.ol "Third. ,1nother inGtrument declared that insect n'pelit'nt for use on human beings 
was tn he regarded as ",111 ,1gricultural chemical product". This provisilm raised the 
qut'Gtion of whetlwr it went beyond the limits of the Act requiring such products to be 
subjt'Ctt'd to all till' testing and modifk,1tion proredurcG required by the Agriculttiral 
Chemical Products rode. Th<:' Committt'e's inquiries were satisfied. 

Principle (h) 
Does delegated legislation trespass unduly on personal rights and 
liabilities? 

2.62 "Tht> Committt'e interprets this principle broadly, to include every aspect of 
personal rights. The Cummittee views with concern legislation which contains 
unreasonahle provisions or provisions which appear to impuse harsh and unfair penalties. 
Furtherrn,lre, pwredures provided for in subordinate legislation should be fair and 
accompanied by appropriate safeguards. In addition to those matters, the Committee will 
also qm'ry unusual or unexpected provisions. During the present sittings the Committee 
raist>d the following matters in relation to delegated legislation under this heading. 

2.63 "The Committee examined two instruments which it ronsidered contain<:'d material 
appropriate for wnsideration hy the Privacy Commissioner. The first instrument 
authorised the release of certain types of information and in the circumstances, the 
Committee felt it appropriate that the Privacy Commissioner should have been consulted 
in the process of development of the instrument. The second instrument inv,ilves the 
release ol' pers,mal information. Although tht> Explamtory Statement noted that the 
disclosure of personal information is aligned with parts of Privacy Principle 11 in the 
!'riv.icy Act 1991, the Committee considered that it was appropriate to ask whether the 
Privacy Commissioner had been cnn~ulted. These matters have been raised with thf:' 
relevant Ministers. 

2.64 "Another instrument proposes to impose ,trict liability in circumstances in which it 
may be unreasonable to do so. The Committee has written to the relevant Minister 
drawing attentkm to those provisions <1nd pointing out the possible unfair consequences 
for some defencfants. The Committee has inquired as to whether the imposition of strict 
liability in circumstances which may have an unfair result may be avoided. In relation to 
other instruments. the CL)mmittee has sought confirmation that the rights of persons have 
not been disadvantaged. 
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Principle (c) 
Does delegated legislation make rights unduly dependent on 
administrative decisions which are not subject to independent review of 
their merits? 

2.t15 'll is rnmmtin for subordinate legislation to rnntain pnivisions which confer 
discretions on lv!inisters or llther public t1fficials. Some of the discretions conferred may 
be significant. The Committee supports the mnfl'rring of narrow discretions which Jr<? 
exercised Jgainst well defined and objectiw criteria. Th<:' Committ<:'l' believes that 
decisinns made in the exercise of such discretions should lw subject to a r<'view on the 
merits by an external and independent tribunal. This is normally satisfied by the pwvision 
for review by the /\dministratiw Appeals Tribunal. Sometimes there are additional 
opportunities for review by t1ther independent bodies Jnd the Committee wt:'icomes such 
,1pportuniti<'s. 

2.bt1 "During tht> present sittings the Cnmmitt<'e raised concerns ab<1ut th,, pn1\'isk1n of 
review p1'tlcedures on thirtt•en tJCcasions. Concerns were> rais<'d in relatinn to. for e-.:ample, 
the importation of certain firearms and part of firearms. and till' allncJtion of ,ap,Kity 
under the International Air Servirt•s Commission Regu!Jtk111s (Amendmt•nt). Such 
decisions mJy haw considerable commercial implications for ,1ffected parties. 

2.b7 "Another instrument involved the procedures to be followed Jt th,, AnnuJI General 
ivleetings of a particulJr organisation. The procedures enabled the organi.,ation itself to 
dt'termine the status of individuals which affected voting rights. A lth<1ugh derisions 
..iffecting status would be reviewable by the Administrative Appeals Tribu11JL the 
Committet' was cnnn•rned to inquire as to whl'ther the review prncess w,1uld lw 
completed prior to the Annual General !v[eeting. The Committee also questinnt'd the 
status of resolutions passed at an Annual General Meeting from which pntmtial voters 
had been wrongly excluded. The concrrns of the Committee wert' allJyed by the response 
which fully described the relevant procedures and related matters. 

2.b8 "One instrument conferred a discretion on the Secretary of the relevant 
Department to enable the holder of a visa to be employed in Australia by any employer 
for a period in excess of three months. The response explained the discretion in the 
context of a previous amendment which had erroneously omitted the discretion. The 
Committees was satisfied with the explanation. Another instrument conferred a discretion 
on a Minister which would be exercised in respect of the operator of one enterprise only. 
The Committee has made relevant inquiries regarding the review procedures available in 
relation to the exercise of that discretion. 

Income Tax Regulations, Statutory Rules No. 461 of 1994 

2.69 "The following illustrates the application of the third principle to the Income Tax 
Regulations. These amending regulations, amongst other things, outline the method for 
calculating transitional lump sum reasonable benefit limits (RBLs) and transitional pension 
RBLs as proposed in section 140ZE of the Income Tax Assessment Act 1936. Some of the 
regulations confer very wide discretions on the Commissioner, particularly those 
contained in regulations 51 and 53E. Regulation 51 provides that the Commissioner may 
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dc>tl'rmin•' RBLs at J higher rJte thJn otherwiSl' pmvidt>d by tlw regulations "be,-.1usc> nf 
special rircumstann•s. llndrr regulation 53E. the Commi%i,1ncr mav permit n'gistration 
of a transitk)llJI RBL at a date lat<?r than th<? cut-off date of 31 DPcernbt'r 1,19(,. 

2.;0 "The C,1rnmittel' wrote to thl' Parliamentary Secretary to the Treasurer. inquiring as 
to wht'ther decisions made by th<:' Commissioner in exercise of the discrcticm were subject 
to independent review. To preserve the Cnmmittee's options, notice of motion of 
disallowancc was given lll1 21 l'vlarch 19')5. 

2.;l 'The responsl' tl) the Committee's letter indicated that the only review available was 
thJt under the /tdmim'.,tr.itit'e Decision, (/udicia/ Review) Act n:i;;, The Committee 
considt'rc>d this respnnse against its third term of refert>nce which requires the Committee 
to ensure that delegated legislation does not unduly mal<.e citizens rights dependent upon 
administrative decisions which Jre not subject to review of their merits by a judicial or 
other independent tribunal. Against this criteria the Committee concluded that it was 
unsatisfactory that the Administrative Decisions Qudicial Review) Act should be the only 
avenue for review. The Committee therefore wrote again in more specific te1ms. 

2.72 "As notice of motion of disallowance was due to expire an appropriate course of 
action had tl) be determined. It was clear that there were competing interests in this matter. 
On the one hand. the nature of the discretions in the regulations demanded an additional 
and independent L)pportunity for review on the merits. On the other hand. disallowance 
could r,,sult in the loss of the only flexibility available in the system for calculating RBLs. 
This could have meant a very negative result for taxpayers. 

2.73 "A draft response to the Committee's second letter was received. That letter 
confirmed the Committee's conclusions regarding the lack of opportunity for review of 
d<?cision5 on their merits. Hoping to avoid the invalidation of the regulations. and thereby 
preserve some flexibility in the system for the taxpayec the Chair on behalf of the 
Committee. again wrote to the Parliamentary Secretary. The Chair indicated that an 
und('rtaking by the Parliamentary Secretary to provide the requisit<' rPview nwchanism 
would be an JppmpriJte respons,'. 

2.74 "The Parliamentary Secretary provided that undertaking on the same day. From the 
point of view of the Committee, this was a most satisfactory resolution. This case 
illustrates the cooperative effort of the Committee and relevant Government 
representatives to avoid the unnecessary disallowance of legislation whilst ensuring that 
subordinate legislation conforms with parliamentary propriety. 

Principle (d) 
Does delegated legislation contain matter more appropriate for 
Parliamentary enactment? 

2.75 'Matters are not often raised under this principle. It is, nevertheless, an important 
principle. It is a breach of the fundamental requirement of responsible government if 
matters are contained in delegated legislation which should be subject to all the safeguards 
of the parliamentary passage of a Bill. 
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Undertakings 

2.,l, "During the present sittings. eleven instruments were considered by the Committee 
in the usual course of its scrutiny powers which fulfilled or partially fulfilll'd undertakings 
giwn to the Committee by the relevant Ministers. The majority of these instruments were 
acrnmpanied by explanatory material which set out the history of the amendment, making 
partkular mentinn of the Cornmitt<:>e's role in identifying problems and errors. The 
Committee is appreciJtive of this remgnition. 

Condolences 

2.77 'Tlw Committee suffered the sad Joss of an extrt'nll'ly hard working ~nd dearly 
loved member. Senator Olive Zakharov as a result of a traffic accident. Senator Zakhanw 
had be,•n a rnemb,'r nf the Committee for approximately six years and her contribution 
was greatly valued. 

Other developments 

Committee Membership 

2.78 "On l March 1995 Senator Forshaw was appointed to the Committee replacing 
Senator Zakharov. Senator Loosley resigned from the Senate on 21 May 1995 and was 
replaced on the Committee by Senator Jacinta Collins who was appointed on 30 May 
1995. Also on 30 May 1995. Senator Forshaw was discharged from the Committee and 
was replaced by Senator Wheelwright. 

Reports 

2.70 "On 8 June 1995,. the Chairman. on behalf of the Committee, tabled the 
Committee·s One hundred and first report. That report outlines the action by the 
Committee in relation to the Industrial Relations Court Rules, Statutory Rules 1994 No. 
no. 

Statements 

2.80 "The Chairman on behalf of the Committee made a statement to the Senate in 
relation to the withdrawal of notices of motion of disallowance in respect of two 
instruments of delegated legislation, namely. Instrument No 45 of 1994 made under 
subsection 196B(3) of the Veterans' Entitlements Act 1986 and an faemption under 
regulation 207 of the Civil Aviation Regulations. 

2.81 'The Chainnan. on behalf of the Committee, also made a special statement to the 
Semte on the tabling of the Committee's Report on the Industrial Relations Court Rules. 

Conferences 

'The Chairman and the ,'\cting Committee Secretary attended a conference in Melbourne 
on 2 June 1995 in relation to the finalisation of draft Discussion Paper No 1 on the 
scrutiny of National Scheme Legislation and the Desirability of Uniform Scrutiny 
Principles.' 



CHAPTER 3 

GUIDELINES ON THE APPLICATION OF THE 
PRINCIPLES OF THE COMMITTEE 

3.1 St.in ding ( )rder 23(3) establishes the four principks under which tlw L't1mmittee 
"cruti111se, l'wry di!,Jllt1wJb!e 111,trument of delegated legtslatinn. Th,'SL' prindpb ,ire ~l't 

1)LJt ,it the st,1rt ,if this ,md ,•wry other Report of the Committee. The Cnmmittt'e 
intl'1pr('t, tlw principit's in J broad ,md expJnding fashion. t,1 cowr Jny pns~ibk ,it-feet 
affrcting per~nllill rights nr p.irliamcnt..1ry proprieties. This Ch<1pter illustr:ites ,1spccts nf 
delegJted legi,bti,1n which the CL•mmittee has raised with tvlinistcrs .111d other l,1w 1rnker,; 
during thL' rcp,wting period. 

Principle (a) 
Is delegated legislation in accordance with the statute? 

Technical validity and effect 

.,.2 [kh·g,1ted lq.(islatinn must lw madl' validly und,,r h,1th it~ parmt Act and Jll\' nthl'r 
rl'lt•\'Jnt lcgbl,1tinn such JS the /\els lnterpretation . '\ct J<'IOJ. 

3.3 Suhregulati,m ·!SC?.) ,if the :\ct~ lnterpretJtinn t\ct pfll\'ides g<'nerally thJt 
prejudici,11ly retrnspectiw delegated legislation affecting anyone e,cept tlw C,1mmnnwe'alth 
is v,iid. Detenninations INS 23/1995, HIT 5/1994, HIT 6/1995 and HIT 7/1994, madt' 
respectivdy und<:'r ss.4(1l!dd), 4(1)(dd), 4D(l)(a) and 4D(l)(h) nf thr J\!Jtin11.1/ Health Act 
I c153. wc1\• ,'xprt>,;s('d tn operate r<:'trnspectivdy. The faplanJtory Stat,'mL'nts for thes,• 
inslrunwnts ,1dvis,•d th.it tlw retrnspl?ctivity advJntaged patients, who ntlwrwise wnuld b,, 
li,ible tn refund lwnefits to health funds and hospitals. The Committe,' sugg,,,;ted thJt tlw 
pro\'isk1ns prejudicially afr,,cted tho,e same health funds and hospilah; The l'vlinister 
ad\'ised that tlw instruments were void. The Exemption No. BKF0/59/94 made under 
regulation 207 of the Civil Aviation Regulations did not indicate the dat<' on which it was 
made. although the instrument was expressed to be effective from a ,pedfied d,ite. 
Therefore. under s.48(2) of the !\ct. the instrument would be void unless gazetted by th.it 
date. The tvlinister confirmed that the instrument was void. 

3A The Committee raised with the Minister the question of apparent prejudiciJI 
retwspectivity in numbers of Civil Aviation Orders. The tv!inister advised that the 
instruments wet'\:: not intended to have retrospective effect; future instruments would bt• 
drafted in J style which made this clear. The Committee obtained from the J\linister an 
assuranCl' that amt.'ndments of the Superannuation Act 1976 and thl' Superannuation Act 
1990 by the Supe1,mnuatinn Legfr;fa/ion Amendment Act 1994, madt' tt1 implement an 
undertaking given to the Committee, provided for the validity of the prejudicially 
retrospective Superannuation (Continuing Contributions for Benefits) Regulations 
(Amendment) and the Superannuation (PSS) Membership Inclusion Declaration No. 12, 
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Statutory Rules 1994, Nos 115 and 117. The National Health Regulations (Amendment), 
Statutory Rules 1994 No. 201. ,11lt1cated J new ;:ipproval number tLl a nursing h<lnlt' t,, 
rt'flect ;:i ch,rng,' in nwnership. The ExplanJt<wy Statement Jdviscd thJt till' alkication was 
r,'lrnspective. but there was no provision for retrospectivity in the Regulations. The 
t\ linish,'r advis('d th.it the nursing horn(' was not disadvantaged and that futur,' 
amendments would clearly identify periods of individual proprietorship . 

. ,.:, Tlw C,llnmitlcl' sought and obtained from the tvlinisters assurances that the 
fnlkiwing in~truments wer,' either gazetted on or hefore the date upon which they were 
c:s.prt's,L'd tn nirn,· into effect. ,1r prejudicially affected nn person nr only the 
Conunonm',1lth. Antarctic Marine Living Resources Conservation Regulations, Statutory 
Rules 1994 No. 345; Applications of Act to Pre-existing Capacity between Australia and 
Taiwan made under s.54A of the International Air Services Commission Act 1992; 
Childcare Rebate (Definition of Child Care) Determination No. 1 of 1994 and Childcare 
Rebate (Special Circumstances - Australian Resident) Guidelines, both made under the 
Childcare Rehate Act 1993; Health Insurance Commission Regulations (Amendment), 
Statutory Rules 1994 No. 450; Instrument No. 45 of 1994 made under s.196B(3) of the 
Veterans' Entitlements Act 1986; Patents Regulations (Amendment), Statutory Rules 1995 
No. 16; and Remuneration Tribunal Determinations Nos 30 and 33 of 1994. 

3.t, Delegated legislation is v,.iid if it purports to suhdelegate legislative power without 
the authority of an Act. The Superannuation Industry (Supervision) Regulations 
(Amendment), Statutory Rules 1994 No. 189, provided that the pension valuation factor 
would be indexed at a rate ·calculated in accordance with arrangements determined in 
writing by the Commissioner". The Minister advised that this provision was probably a 
subdelegation of legislatiw power unsupported by the parent Art and therefore invalid. 
Defence Determination 1994/27 provided for service overseas to be declared warlif--e or 
non-war!il,_e by till' :vfinister for Defence. Similarly. the instrument provided for the Chie:f 
of the Defence Force to declare an area to be an operational area. while other power~ 
wen' conferred up,1n till' J\ 1inister for [)pfence Science and l'ers,l!lnel. The 1vlinist,'r 
,1dvised that the Cnmmittee's inquiry .1bout subdelegation gave rise to an unusu.1lly 
complex s,'t llf policy and drafting issues which had to be resolved in parallel and in 
consultatitin with .111 the interested parties. including the ADE the Attorney-Gener:il's 
DepJrtment. relevant Ministers and the Department of Industrial Relations. The Minister 
,1clvbed thJt it w.1s possible to interpret the declarations by the Minister for Defence and 
thl' Chief of the o,,fence Staff as invalid subdelegations of legislative power and a fresh 
Detc,min.ition. Defence Determination 1994/57. had therefore been made to remnve any 
p,issible invalidity. Other provisions were valid subdelegations of administrative rather 
thJn kgislJtive pllwer. apart from one power which was more open to question. This 
p,iwer was also ,1ddresscd by till' fresh instrument. The Committee then asked for an 
Jssurance that any other instruments providing for invalid subdelegation would be 
amended. The Minister advised that one other Determination, while not clearly invalid, 
would be changed. while two other Determinations would be amended to put their 
validity beyond doubt. 

3.7 The Customs (Prohibited Imports) Regulations (Amendment), Statutory Rules 
1994 No. 104. defined an approved testing authority as one approved by the rvlinister on 
the recommendation of the Australian Wool Corporation or the Australian Wool Research 
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,mJ 1'1'< 'llllltinn Urg.111i~.1tinn. The :\ linister advisl'd th.it till' Jpprnv,11 was .1dminbtr.1til'<' 
nt1t legi,\Jtil'l', ,1\thl1ugh tlw tun,·tion of AWRAP itself in setting standards for testing 
auth,,ntk, 1,·.1s kg1,;l,1tive. The National Health (Pharmaceutical Benefits) Regulations 
(Amendment), Statutory Rules 1994 No. 348, removed mandatory forms fwm 
p.1rli.1ment.1ry •,Tu tiny ,llld substituted forms approved hy the Sl'cretJry. The 1\ lirnstl'r 
.1,h·i,,•d th.it tlw pt11,·,·r 1,-.is .1dminbtratiw. n,1t legis!Jti,·e. that the forms \WI\' u,l'd nnlv by 
pli.1rm.1dsb. m,•ciK,11 pr.1diti,>ner,; .md h,1,pit.1\ ,1uthnritit's. nnt by tlw g,•1wrJ\ publil', .111d 
th.it tlw inl'i>rm,1t1,1n ,;,1ught by the forms was limit,•d. Nevertht.'l<'ss, tlw Ct1mmitt,•c•'s 
,·, >Jll\'J'll, 11\1uld bl' t.1~1·11 int,, ,ll'rnunt wlll'n tlw Regul.1tion, we1\' n,·,t am,•nded. ~i111il.1rlv. 
111,• Civil Aviation Regulations (Amendment), Statutory Rules 1994 No. 382, pn 11·kk,I t< ,r 
.1 p,11\'<'r t,> 1'\<'mpt ,ir l\ll'V legislJtiw r,•quirement,. Th,• 1\ linist,•r ,ldl'ised th.it thi,; p,111·,'J' 
1,-.1, .1,in1i111,tr,1t1w n,1t legis\,1tiw ,ind WJS reviewable by the A/ff. In J'l'spe,t llf Defence 
Determination 1994/40 tlw \linistt.'r J,ivised the Committe,• thJt ,1 pnw<'r t,, 1wg.1tl' tlw 
pr,>l'isi,1n,; tif .1 Ilt'tl·rmin,1ti,1n was Jd111inistr,1tive . 

• '.\.t- ~l·,til>n -!·'.·\ ,,t tlw :\,·b h1tPrpret,1tinn Act p1\1\·ides ge1ll'r,11ly th.it dl'it>gat,·d 
l,•g1,l.1ti,>n 111,1\' in,\11p,1rat,' nr Jcitlpt the prnvisilln, ,1f ,111 /\d t>r ,,( ,1tl1<•r dclt•gJtl'd 
ll'gi,l.1lit>ll in l'nrn' tr<>m tim<' t,1 tmw. but 11\JV llnly illt"()l'p<>rJtl' ntlll'r 1n.1t,-•ri,1I ,1, in frnn· 
,,r P\isting whi'n tlw inc,wpt>rJting instrument t,1kes dfect. The Civil Aviation Order Part 
105 AD/F27/103 Arndt 6 inn1rpt1rJted ,1 dtKL1111l'l1t Jlld "subst'qurnt tt'111]'<11\lr)I l'<'l'iskins" 
,if th.it dncun1t·nt. Th,· i'diniskr Jdvisl'd thJt the refcm1ees t,1 suhS<'l]t1l'nt revisinns w.1s .in 
t'J'l\1r .111d would be rl'l11lll'l'd. The rl'ievant Ministers advised the Committee th.it 
111n1rpur.1tk111 nf m,1t,•riJI by the Detennination No 1994/1 made under s.7(1)(c)(i) of the 
Student Assistance Act 1973 .md by Marine Orders Part 20, Ship Machinery, Issue 1· 
Amendment, Marine Orders No. 1 of 1994. and Part 15, Ship Fire Protection, Fire 
Detection and Fire Extinction, Issue 2, Marine Orders No. 2 of 1995, 1w1't' intt'nchi tP 
.1pplv t,1 1mtcri,1I ,1, ,•xisting Jt thl' time of inwrpor,1tinn. The l\'linbt,•rs further Jdvi,l·d 
lh,1t if till' inn1rpur,1tt'd mJteri.11 wa, .unended then the delegated legislJtilln l·n>uld ,llsn h,, 

,1111ended. The Committee qtR'stinned tht' incorpnratinn in the Military Superannuation 
and Benefits Trust Deed (Amendment) (No. 2 of 1994) made under s.5 of the Military 
and Superannuation Benefits Act 1991 of CPI increases as published by the StJti,tician. 
The ~linist<>r .1dvised that while the references to the CPI were adopted by the in5trun1t•nt. 
they WL'I'<' is,1l,1ted and ,;epJr.:ite publications and not in the nature of a continuing but 
, ·h.1nging register . 

• ,.<.1 E.i,h instrument t>f delegated legislation must be made .. md submitted for 
p.irliJlllL'lltJI'\' scrutiny within tlw t,'rms of the enabling prnvisinns l>f its parent Act or 
'illllle <>t11<'r /\ct. Tlw Cnmmittee questioned the validity of four Guidelines under ss.39HB, 
39F, 39EA and 39E of the Industry Research and Development Act 1986. s,,ctinn .,,1[A 
w.1s im,c't'tl'd int,1 the Act by the TJ.1ation Laws /1mendment .·\cl' /,\/,1. 5) 1,19~. which 
rt>,:eiwd Rnyal Assent on 2-! December 1992. Subsection 39Et\W provide,i th.it the 
fndu,trv Rest'drd1 and Development Board "must. as soon as practicabk• {and, in any 
,•n•nt. within uo days) Jftt·r th,, commencement of this section. formulat<.' written 
µuickli1w," in r<'!Jtinn to c,,rt,1in matt,'rs. t\ Guideline under s.39EA was gazetted on 2-! 
l\ l,1rd1 ['"13. within thl· ,10 day dl."adline. However, bt'c,1u,;e it was not tabled. thJt guideline 
L"l'.l'iL'd tn h.:iw effect .1fter I.5 sitting days following gazett.il. Some two ye:ir, latrr a fresh 
Guideline under s.39EA wJs made exadly the same as the first, the hplanJtNy St.iternrnt 
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for which advising that its purpose was to confirm decisions mJde under tht' L1riginJI 
Guideline ,ind t,1 t•nable applic..1tinns under the Guideline to he resuhmitted. The 
C,,n1111ittel' 1\\1~ CllllcernPd that the new Guidelines may be invalid because tlwy were nnt 
nwiL' within the 90 day period. The Committee also raised the validity of the other thr<'e 
Cuideline,;, none llf which were made within :;imilar cio day deadlines. The tvlinister 
.:idvis<'d tlut the Guidelim's Wl!I"<' v.:ilid hul that legislation would be intrnduct'd .md 
,1cmrd<:>d status tor passage during th,• then parliamentary sittings which wnuld p1"t1vid,· 
cert,1inty ,ind remLwe doubt ab,1ut tht' validity of the Guidelines. The l\linister .:ilsn 
advised that all action taken by thl' Board under the first Guideline afl:t'r it Cl'ased to have 
effect wa~ invalid. hut that the amendments of the Act would also address this. Thl' 
Citizen Band Radio Stations Class Licence and the Handphone Stations (27MHz) Class 
Licence. h,1th made under <132(1) ,1f th<? Radiocommunications Act 1991. provid,,d for 
directions tc1 he given .ihnut the operation of stations. The l\linister advised th.it the 
l<'g1slative authority to pmvide for such directions was included in the power tt1 provide 
n1nditk1110 for licences . 

. HO The Exemption No. BKF0/59/94 under regulation 207 of the Civil Aviation 
Regulations provided that it was 1mde hy a delegate of the Civil Aviation Authority. 
Howeve1; it was signed by the rule-maker for and on behalf of the CA:\. The Committee 
.:isked whether this inc,,nsistency had any implications for validity. The Exemption .:ils,1 
provided that .:i specifit•d .:iirline may act contrary to a certain Civil Aviatil1Jl l )rder. 
I-luwewr. r.20:' did m1t ,1ppe,1r to provide such a powl'r. The i'vlinister advised that the 
E:-.t•mptiun 1v,1oc; inv,1lid. The Chief /ustice of the lndustri,11 Relations Court Jnd the 
!'1,[irn~ter b"th Jdvbed the Cll111111itt<'t' that the Industrial Relations Court Rules, Statutory 
Rules 1994 No. 110 . .1nd amendments made hy Statutory Rules 1994 No. 145 and 200. 
were n,1t itl\"alid for prejudicial retrospectivity but would b,, rept'aled and rt'made to put 
the mJttt>r lwyond doubt. Tlw Cnmmittee·s scrutiny of the Rules wJs the subject ,if its 
ltlfst Report. However. the Committee understands that it is accepted that Order 3, r.2(5). 
which provided that ,.JbC:!) of the Acts Interpretation Act did not apply to tlw Rules, was 
i1wJlid. Such .:i pnwision would I"<'quire express statutory power to negate the provisions 
uf .111 Act. 

3.11 Pan·•nt A.cts .:ind other relevant Acts may providt> for mandatory pmcedures relating 
to the making ,>r parlia111ent,1ry scrutiny of delegated legislation. The Committee checl-.s 
that these requirements have been met. The Remuneration Ti"ihunal 1kt 19:'3 pwvides that 
certain Determinations made under the Act must be tabled within 15 sitting d.:iys ,if the 
Minister receiving ,1 Determination, rather than the usual 15 sitting days of mal-.ing. In 
response to the Committee's inquiry the Minister advised that Remuneration Tribunal 
Determinations Nos 18, 19 and 21 of 1993 had been tabled in the Annual Report ol' the 
Remuneration Tribunal. The tvlinister undertook to amend the Act as soon as practicable 
to impose J time limit for sending Determinations to the Minister. taking into account the 
debate on the LegislJtivc Instruments Bill 1994. In respect of Declaration No. 5 of 1994 
under s.10 of the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 the 
Committee obtained an assurance from the Minister that lengthy and detailed procedures 
required by s.10 had been followed. Public Service Determination 1995/3, which was 
made on 11 January 1995, inserted two new APS classifications. The Explanatory 
Statement for the Detennination advised that these classifications were incll!ded in an 
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;\gr,•,•mt·nt 1d1id1 n\1' t''l:/X'<'t<'d b) he r,itifit•d hy tht> lndu,triJI Rl'l,1tinn,; l \1mmiss11m 
bt•1,,rc tll<' end of Fc>bru,U-\' 1,1,1.,. Tllt' C,immittct' ,1,~ed whether it l\'.1' .1ppr,1pri.1t,· tn 
m.1h• d<'kg.1t,·d lq1is).1tilln in P\JX'd,1t1nn ,if thl' nutnim<' nf ,l ll<'ll·"tJtlJt,1rv p1\>1"<'''· Tlw 
i\ lini,tt'r ,1dv1,ed that the bpl.mJtnry StJtc•nwnt g.1w tlw l\'1\1ng i111p1\•s,;h1n ,md tl1c1t ,•wn 
ii· th,• Agreement hJd not h<·en r,1tified hy thl' IRC in April 199:i the Dt·termin.1ti,1n w,,uld 
still lw effccti\'l'. 

3.12 Se,titin 4 ,,I' tht• /\ct, [nterprc'tJtion 1\ct provides that delegJlt·d legi;;l,1tit111 m,w he 
m.1d,•. hut may nnt l'c)mme1ice. between the passing of an embling Act Jnd its 
e·.,111111e•nn•nwnt. Tht> Determination of Representative Aboriginal/Torres Strait Islander 
Body Nos 1 and 2: 1994 made under s.202 of the Native Title Act 1993 wer,· b, >th 
c:,;pr,•,..,ed t,, lw made under ,.-! of the :\ds lnterpretatt,m ;\ct ,1;; wl'!l ,is und,•r s.202 nt' 
the :,..;.itiw Title :\ct. Secti,1n 202 nimrnenced ,111 l /,mu,1ry 1,),1-l ,1nd th<' [1et,·rmin,1tin11, 
were· made nn 1$ J\ IJy 10<14, Similarlv. the Nuclear Non-Proliferation (Safeguards) 
Regulations (Amendment), Statutory Rules 1994 No. 178. made on o lww 1<104, l'<'fited 
that thev l\'L're made under ,.-l of the Acts Interpretation Act as well ,is under th,• p,1rent 
:\ct. even th,1ugh the relevant enabling provisions commenced on l N,,wmber 1,1,13, Tht> 
C,in1mitte,· asked why it w.i;; necessary for the three instruments to be m,1de under 
'<'<'ti, H1 4. Tlw rcl<.'v,mt J\ linisters adl'ised that the references to ~L'di<in 4 1ve1t· redund,mt. 

3.13 ThL' Determination of Technical Standard Notice No TS3 of 1994 under s.246 of 
the Telecommunications Act 1991 irnde amendment No. l to TS00:i-[ll~l2: Cl'llt1l,1r 
J\fohile Tl'i<·phone System 1\ir [nterfa,e Compatibility. However. he1th the anwndmt•nt 
itself and tlw ['l:pbnatnry Statt'ment referred to TS00.5·1992; Arnlogue Cellular ;\lnbilt' 
Telecelfnmunicatinns System - AMPS tv!obile Station. The Minister advised th.it the 
mstrument wnuld be repealed Jnd a new Determination made. The Rules of the 
Australian Industrial Relations Commission (Amendment), Statutory Rules 1994 No. 
464. r<'quired the id,mtificJtion nf S<'Wn rather than the st.itutory thr<'e categnries ,if 
empl, ,we. Otlwr pruvisilln, elf the Rules alsei appeared to gll further th..111 the specific 
l'l'qui1vmenb nf th,· :\ct. Th,• Presid,·nt advisl'd that tlw pnl\'isi,1ns of tlw .-\ct were n, ,t 
<',haustiw and th.it tlw requirr•ments nf the Rules were• nnt impprc1pri,1te in till' c,>ntl',t t1t' 
till' ~t.itutnrv nhligatinns ,if the• :\!RC. 

.\14 The Determination of Representative Aboriginal/Torres Strait Islander Body No. 
2:1994 made under s.202 of the Native Title Act 1993. recited that the :vlinister was 
SJtisfll'd that ,1 specified body was ,111 appropriate body for the purposes of the :\ct. 
Howe\·L'r. the determination cbuse did not mention any body. The Minister advised that ,1 
fresh Determinati,1n had hL'<'n made and would be tabled. 

J. 15 The Northern Prawn Fishery Management Plan 1995, NPFDI. and the Southern 
Bluefin Tuna Fishery Management Plan 1995, SBTOl. mad<' under s.17 llf the Fi.sherie, 
i\ /,11Mgement ,'let J9()J, did not include a wmmL'ncement date. although h,1th provided 
that the Plan would commence when notice of the fact of its determination was published 
under s.Il)/1) of the Act. Thl' Minister advised that commencement dates l\'Ould be 
included in future Plans, either by a Note or in the Plan itself, as appropri.ite. 
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Drafting defects 

3.fo The Ct1mmittee ct1nsiders that thr stJndJrd of drafting Lif delegated legisl,1tiL1n 
,;hL1uld n,1t be le>ss than that for Acts. The Customs (Prohibited Exports) Regulations 
(Amendment), Statutory Rules 1994 No. 32, included a number of expre,sions which the 
Committee considered may be imprecise and uncertain. For instance, one reference was to 
inf,wmJtion "that. in relation to which the Commonwealth has, for the purposes of giving 
efft•ct tL1 Jll agreement or arrangement with the government of another country, taken 
st,•ps to pr,,vent its dissemin.:ition to persons generally." This provision was so vague that 
mt•mbers ,if the public might not have> been able to ascertain their legal rights and 
obligatk1ns. The !I. linister advised that the application of several of the provisions was 
,,lwinusly brgt' hut we1v drafll'd as precisely as possible and could be identified if the 
need Jrnse. The ;\ linister ,1greed that the coverage of two provisions may be difficult for 
th,• public tL1 asc,•rtJin, but this was a function of the type of prohibition rJther thJn 
drafting dl'firi,mcies. The First Home Owners Regulations (Amendment), Statutory Rules 
1994 No. 347, provided merely that the Secretary 'may" pay applicants under the First 
H,)lllt' Owners Scheme a lump sum, whereas the Explanatoi-y Statement appeared to 
,1dvi,;e that the intention WJs thJt all applicants would be paid a lump sum consequent 
11pnn tlw tl•nninatinn nf the sdwme. The Committl't' asked why the w,1rd "must" WJS n,)t 
ust•d. The !l.linistt>r Jdvised thJt in this case the use of 'may' did not provide a discretion 
and thJt paynwnt wa~ 111Jndatory. The Declaration No. 94/ESP2 made under s.18(1) of the 
Endangered Species Protection Act 1992 amended the /\NZEC'C list of threatened 
:\ustr,1liJn fk1r.:i. H,1wever. unlikt> thl' !!arlier Declaration No. 94/ESPl, th<" present 
PedarJtion included only 5cientific names of flora, rather than both scientific and 
common names. The Minister advised that names of the plant species in the present 
[kdJr,1tion had no common name, or alternative common names. As a matter of principle 
l)edar,1tions wnuld include common names where they exist and are widdy accepted and 
their inclu,ion would not create confusion. 

3.1:- The National Health (Pharmaceutical Benefits) Regulations (Amendment), 
Statutory Rules 1994 No. 348. provided for four new offences, the maximum pemlty for 
which was the small amount of $20. The Minister advisl'd that this was intended, subject 
to a future review of the penalties. The Regulations also included reference over,ights 
which tilt' l\'linister undertook to correct. The Australian War Memorial Regulations 
(Amendment), Statutory Rules 1994 No. 375, provided for authorised officers to exercise 
discretic)ns. However, neither the parent Act nor the Regulations provided for authorised 
officer,. The ivlinister advised that the power to authorise officers for particular purposes 
without express legislative authority to do so is authorised by judicial authLirity. However, 
pr,ivision would h<? made for authorised officers if the /\ct or the Regulations were 
amended. The Customs (Prohibited Imports) Regulations (Amendment), Statutory Rules 
1994 No. 104. provided for the Minister to authorise any officer of the Department, no 
matter how junior. JS Jn authorised person. The Minister advised that ,>nly one senior 
e.,ecutiw officer h,1d been s,1 authorised and that total numbers should not exceed 10. If 
the Committee' wished, the Regulations could be amended. The Committee was satisfied 
with the advice . 

. ,.18 There were drafting oversights in the following instruments: The Therapeutic 
Goods (Charges) Regulations (Amendment), Statutory Rules 1994 No. 223, were made 
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undl•r till' wn,ng ,Kt: till' t\tinister Jcivised that tlw Rt>gu!Jtions 1wre \\llid und,•r th,· "slip 
ruk·". under which ,1 mJnif,•st <;>rror in an instrument mav bl' disregarded if tlw m,1k,•r's 
intc'11t1nn h pf,1in. The Childcare Rebate (Definition of Child Care) Determination No. 1 
of 1994 l\".lS 111,ldl' undc•r the I\Tong provision: the Ministt>r advist>d thJt this would ncit 
Jttc·, t \',1lkiitv. Tlw Quarantine Determination No. 1 of 1995 made under s.86E of the 
Quarantine Act 1908. includt>d two drafting discrepancies. which the t\ linistt>r undertnok 
t,, c,,,T,>ct. Tilt' Remuneration Tribunal Determination No. 19 of 1994 dett>rmim•d .i b,1,;k 
r,1t,· ,if salarv lnr 20 individuJls ,1f $ll14.41S and then dt>termined om• ,,ther rate u( 

$10.J..-ll•J: th~· 1\-linister advised that this was unintentionJI Jnd would be co1T,•ct,,,i 1vlwn 
thl' sJbrv w,b 1wxt Jdjusted. The AUSTIJDY Regulations (Amendment), Statutory Rules 
1994 No. 409. included reforenct' oversights which the l\:linister undt'rtnok to cornxt. Tlw 
Instrument No. 6 of 1995 made under s.196B(3) of the Veterans' Entitlements Acts 1986 
included inc-onsistent spelling of J medical condition. in respect of whid1 the l\ linister 
Jd\'ist>d that Jlllt'ndment would be considered. The /vlinister also advised that the rule­
m,l~l'r had subsequently installed a spell check with a medical dictionary. The' Committee 
r.1ised .1spt·rts ,,f the drafting nf Instruments Nos 41-46 and 65-66 of 1995 made under 
s.196B of the Veterans' Entitlements Acts 1986. The l\ 1inister advised that different 
dcflnitiuns t1f the sa1llt' tenn had the sJme intention, that the t)lllission nf certain 
definitions 1,-.1, an nwrsight 1,·hich would be corrected and that the omission ,1f other 
definition~ W()Uld not have a negJtive effect on veterans' claims. 

Scrutiny of Notes 

.,.J<) Printed <'<lpie, of d,,legated legislation may include' Nc1tes as well as Jn attJdwd 
bpl.m,1t.1ry Statement. While Nt1tes do not form p,1rt of ,m instrument the Committt't' 
snutinis,•, such Nntes for c,impliance with its principles. Till:' Immigration (Education) 
Charge Regulations (Amendment), Statutory Rules 1994 No. 263. includ,,d a Note with 
i1ic-,11Tt'd rvf,·1'<'nce~ tll other legislJtion; the J\1inister undertook to prol'idc a n>1T,·,·t Nlltt• 
l\'ith tht> nc.\t ,1mendment nf the Regulations. Tlw AUS1UDY Regulations (Amendment), 
Statutory Rules 1994 No. 409. omitted an earlier Note which advised of ;:i right nf Il'\'ie\\': 
tlw l\ linistt•r advised that this was an oversight. The Therapeutic Goods (Charges) 
Regulations (Amendment), Statutory Rules 1994 No. 223. included .:i Note of the 
in,trunwnts comprising the principal Regulation,. One of these in<;trunwnts was Statutory 
Rules 1990 No. 89. which WJS disall<wed by the Senatl' on 16 May 1c100. They could 
therefore not be part of the principal Regulations nor could they. JS advised bv the Note. 
bt· ;:im,!nded by Statutory Rules 1990 No. 395. Also. two other sets of Statutt1ry Ruic-, 
were missing from the Note. Finally, the Note referred to Statutory Rules 1991 Nos 88 
and 430. which were resp('cti\'ely amendments of th<' Migration Regulations .ind the 
Shipping Registration Regulations. The Committee suggested that these had accidentally 
rnigrJted to the Note and should be shipped out when the Regulations were next 
amended. The Ivlinister undertook to do this. The Note to Instruments Nos 111 and 112 
of 1995 made under s.196B of the Veterans' Entitlements Act 1986 advised that a species 
of scL>rpinn. to which the Instruments refer, is found in the West Indies. The Committee 
a,;ked whether it \\'JS intended to restrict the operation of the Instruments to vetrrans wh,1 
were hittt'n in the W"'st Indies. The !v!inister advised that the Note would be removed. 
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Inadequate explanatory material 

.'..\.20 Due tll the previous efforts of the Committee, it is now accepted that each 
in~trnment ,,f delegat,·d legislJtion ,hould be accompanied by adequate explanatory 
111.1teriJ\. Th,· hplJnat,iry Statenll'nts for tlw Instruments Nos 1 to 26 made under s.196B 
of the ~terans' Entitlements Act 1986 .1\1 r,•ferred t,, the lnstrumenh being 111.1d,· in 1''''4 
\\'lll'n tlwv l\'L'r<' mJdl' in 1,105, The i\lini,ter advised thJt this was .in owrsight Tk 
fapbn.1tory StJtement for the Determination No. 29 of 1994 made under s.16 of the 
Higher Education Funding Act 1988 advised that tlw Determination provided for gr:mt~ for 
tlm·<' nJTllL'd instituti,,ns. Howev<'r, two of the three institutions were nnt mentioned in the 
[ll't,'rminati, m. wherc'Js thre,' oth,•rs were. These three others were not mention<'d in tlw 
fapi.lnJt,1ry StJt,•ment The tdinister advised that the Explanatory Statement was incorrect 
[ight Proclamations under s.6 and 7 of the World Heritage Properties Conservation Act 
1983 wert' nut .K,nmp.mic'd bv faplanat,1ry Statements. The :'vlinister ad\·ist'd that 
,',pbn.1t,1ry 1rnteri.1l h,1d !wen pmpl1sed but inadwrtcntly omitted. The fap!.matnry 
St.1tenwnt fc,r tlw Agricultural and Veterinary Code Regulations, Statutory Rules 1995 No. 
27. 1,-.1s scJrcdy (>11t' page long. although the complex principal Regulations were 88 pages 
I, ,ng. The i\ linist,•1· pmvided a revised Exp!Jnotory Statement. The Explanatory St.itemrnt 
for the Family Law (Child Abduction Convention) Regulations (Amendment), Statutory 
Rules 1994 No. 252, did not mention that the purpose of the Regulations wc1s tu 
implement ,m undcrtaling gi\'en to the Committee to extend the protection of the 
C,,nventinn. The C,1mmittE'e \\'JS .1dvised that this would be done in future where 
Jppn,priJt<'. The C,,mmittcl'·s worl,_ on the effect of Child Abduction Cnnv•'ntinn w.:is the 
;;uhject <lf its ;Vinet_\'-Ei[ihth Report. tabled on 20 )um' !9l14. The Explanatory Stat,'m,'nt for 
th,• Public Service Determination 1994/71. vvhich was 111c1de ,,n 30 June l.'"'4 and opt'r,1ted 
r<'t1\1spectively frnn1 30 i\ugust 1'?,'0, advised that this was as a result of a decision of the 
Australian Industrial Relations Commission under the StructurJ! Efficiency Principlt>s. The 
C,mmittee lll1tained from the Minister details of the decision and of the cost of the 
retr<lspectivity. 

3.21 The Exp!Jmtory Statements for the Australian Securities Commission Regulations 
(Amendment), the Corporations Regulations (Amendment) and the Corporations (Fees) 
Regulations (Amendment), Statutory Rules 1994 Nos 301-3. which were substitutc>d for 
earli,'r statements. Jd\'ised that a Not,, t<1 each set of Regulation~ was incorrect. The 
Cnmmittce askt'd why a substituted c,1py of each set of Regu!Jtions was nnt produced as 
well. This c,,uld have bl'en done because the Notes do not form part of the RegulatiL1ns. 
The Committee noted that recently one set of regulations was substituted for an earlier set 
1c1 wrrect nne letter in the given name of a Minister. The tvlinister advised that to do sc, 
m.:iy haw cast doubt ,1n thE' validity of the Regulations which had c1lready been made and 
\\'<1uld have caused cnnsiderable Cc)nfusion. 

Replies from Ministers 

.\22 Letters from th,, Committee to i:v1inisters about aspects of the Immigration 
(Education) Charge Regulations (Amendment), Statutory Rules 1994 No. 263, and the 
Determination of Conversion Factors to apply to Imported Forest Products made under 
s.6 of the Forest Industries Research Import Charge Act 1993 were answered by 
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dcp,1rtment.1I nffi(er,;. The (.\1mrnittee advised the l'vlinister,; that it w,luld pref<'r to 
continue the long <1rcepted practice under which letters fmm the Cornmittt'L' l,1 tvlinist,•r, 
were answered by Ministers. This practice recognised the importanct' t1f ,1 communic,1tiun 
from a Cummittee of the Senate. The Committee noted that it had receJVed prompt ,md 
lwlpful persoml replies from the Ministers in response to other queries. 

Numbering and citation 

3.23 Due to thl' efforts of the Committee, it is now Jccepted that every in.strunlt'nt nf 
dt'legated legis!Jtinn should provide a cle.ir system of numbering Llr cit.:itilln. \ \'ithLiut 'Such 
.:i system delegated lc?gislation may be imprecise and confusing. For instance, both the 
Determination No. 1994-95/10 (Guidelines No. 9BG1 of 1995) made under s.9B of the 
Aged or Disabled Persons Care Act 1953 and the Guidelines for Industry Work 
Experience Criteria-1995, Determination No. G2 of 1995, made under s.36 of the Higher 
Education Funding Act 1988 were tabled under one citation in the SenJte and undt'r 
,11wthcr in thl' Hnust' lll' Rep1'<'Sentatives. ln both cases the l\linister undertook to simplify 
lhl' <"it,1tion,-;. 

3.2-l l\ linbtl'rs alsu undertollks to provi&, numbe1ing or citatinn fnr instn1mcnt,; in the 
f,ilk1wing st•rks: Civil Aviation Orders Part 107; Determination of Corwersion Factors to 
Apply to Iniported Forrest Products made under s.6 of the Forrest Industries Research 
Import Charge Act 1993; Extension of CFC Quota Period made under s.8 of the Ozone 
Protection Act 1989; Guidelines under s.42 of the Export Market Development Grants Act 
1994; Heritage Conservation Rebate (Provisional Certificate Criteria and Procedures) 
Determination made under s.159UF of the Income Tax Assessment Act 1936; Heritage 
Conservation Rebate (Recognised Heritage Register and Recognised Heritage Body) 
Declaration made under s.159UB of the Income Tax Assessment Act 1936; Notice made 
under s.159UD of the Income Tax Assessment Act 1936; and Proclamation made under 
s.6(3) and Proclamation made under s.7 of the World Heritage Properties Conservation 
Act 1983. The• 1\lini"ter undertook to pmvide a more prominent numbering svstem for 
inRtruments follo~Ying Determination No. G2 of 1995 made under s.36 of the Higher 
Education Funding Act 1988. 

Principle (b) 
Does delegated legislation trespass unduly on personal rights and 
liberties? 

Harsh or unfair provisions 

3.25 It is a breach of personal rights if provisions of delegated legislation are harsh or 
unreasonabll'. The Telecommunications National Code made under s.117 of the 
Telecommunications Act 1991 provided that certain telecommunications carriers must 
rectify any damage to land caused by a prescribed activity which is necessary in the 
public interest and which is engaged in during a proclaimed disaster or while protecting 
life or pniperty, The CnmmitteL' suggested that thh; provision may be harsh, with carrier,; 
put to the expense of rectifying damage to land caused by, for instance, fighting a bush 
fire , 1r assisting with flond control. The 1vfinister advised that, whilt' carriers could 
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umtribut,' Ill st1<·h ,Kti\'ities. tlw r"levant provision w.is mnre likely ttl LlperJt,· t,, requir<' J 

(\11Tkr t.> l't'ctify dJ111Jge' cau,ed by the cJrrier's rep.:iir work tll its ,,wn fodhtie;; ,>r 
instJll,1tinns Jnd t,1 !'<'Store ih ,1wn services following a disaster . 

. ,.2,, Tlw Wool Tax (Administration) Regulations (Amendment), the Tobacco Charges 
Regulations (Amendment), till' Sales Tax Procedure (Old Law) Regulations (Amendment), 
the Sales Tax Assessment Regulations (Amendment), tht> Income Tax Regulations 
(Amendment). and th,• Child Support (Registration and Collection) Regulations 
(Amendment), Statutory Rules 1994 Nos 191-195 and 197. provided for the ust' ,1f 
evidentiarv certificates. These were, h,1wever, differences betwl'en such prt1vish1ns in the 
,1m,·nd,•d Child Support (Registration and Collection) Regulations and th,ise provisillns in 
till' , lther anwnded principal Regulations. Those other provisions. and similar t'Jrlier 
pr,l1·biun, in the Fringe Benefits Tax Regulations, provided sJfeguards for the use llf 
,•1·id<'nliJr\' c,·rtificates which w,'r,, I.1cking in the Child Support (Registration and 
Collection) Regulations. The :\ !inister advised that it was correct that under till' Child 
Support (Registration and Collection) Regulations evidenti,1ry certi!'icJks w,'l'l' n,1t 
required to st,1le tht' hJsis llr the particulars of the liability or that notice lll° thl' liability had 
be,·n served on a pers,m. H,iw<.'wr. the scheme of the child support legis!Jtion was 
different to the other legislation and the certificate reflected the intention of the parent Act. 
There wc>re pror<'dures under that Act to dispute adverse assessments . 

. ,.2:- The Suspension of a Regional Councillor from Office, No. 1 of 1994, made under 
s.122A(3) of the Aboriginal and Torres Strait Islander Commission Act 1989 provided the 
r,•Jslln~ tor tlw ,nspe1N,,n from ,1ffice hy ATSlC of a Rq1,ional Councillor. The parent :\ct, 
htll\'c'\'er. rt•quir<'d :\TS[C to terminate tlw suspensitm if both H,1us<'s of Parliament 
ded,1red that thl' persnn ,,ught to b,• restored to office. Bl'c,1use of the l'l'fect up, lJ1 the 
indil'iduJI rnncern<'d the Comrnittl'l' scrutinised the Suspension c.1reJ·ully. The Suspt>n'iilln 
advisi•d that :\TS1C reg,1rded wnvktions of the Councill,,r for a number of offences under 
thL' .'>\1ciJ/ Securit.1· .-\ct JtJLJJ as infamous crimes. The CL1mmittee asked whether the 
, lfft:>1Kt''i \\'l'rt' rc>Jlly infamous Jnd, even if they were, what was the legal elfrct nf this. 
8iwn th.1t the pJ1'l'nt Act did n()t mentinn infamous crimt's. The Committee Jis,1 ash·d f,1r 
,1civice ,1b,1ut ,m ,1ppJrentlv re!Jted instrument, the ATSIC (Misbehaviour) Determination, 
1994 No. 1. The '.\ lini,lt>r adl'is,•d thJt the social security offences would ,nme within th,• 
dktiumry nwaning of infamntl'; and within tlw nrdinarv 1w;ming llf misbehJvit,ur. Tlw 
Det,•rminatilln r,_•bting t<> misbd1,iviour. which did not mention infamous crimes, WJS 

1n.1de ,1fter tlw rnnvirtion, of the Councillor. The susp,•nsion relied only ,m the pn)l'isi,_in 
in the parent Act that ATSIC may suspend a Councillor from office for misbehaviour or 
physical or ment.il incapacity. 

3.28 The Australian Sports Drug Agency Regulations (Amendment), Statutory Rules 
1994 No. 284, expressly provided that where an accredited laboratory tested a sample and 
c,1nfirnwd thJt there was the p,1ssibility of a positive result, it did not have to notify the 
affected cnmpctit,1r. The Committee noted that this provision did not appt·ar to preclude a 
l.1bnratory notifying thl' competitor if it wished. On the nther hand, the Regulations 
<:'xpr,•ssly requir<:'d the !Jbor,1tory to tell the competitor where the test did not confirm ,1 

p()sitive result. The Committee asked why a negative result must be notified, while the 
notification of a possible positive sample was apparently left to the discretion of the lt'sting 
laborat,iry. The l\.linister advised that the requirement to notify the competitor was a 
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drafting error. which would be corrected. Accredited laboratories are never given the 
mmes of competitors. The Regulations would also be amended to require laboratories to 
notify the ASDA of both positive and negative test results. 

3.2°1 Instruments Nos 23 and 24 of 1995 made under s.196B of the Veterans' 
Entitlements Act 1986 determined statements of principles relating to trigeminal neuralgia 
Jnd different types of service rendered by veterans and by members of the forces. One 
Instrument provided for eight factors which must exist before such a connection was 
estahli,lwd. whereas the other Instrument provided only for five of the eight factors. The 
r,..Iinistc'r advised that the difference was due to the standard of prOL1f required by the 
parent Act. Under one Instrument the standard was that of reasonable hypothesis, while 
under the other the standard was the balance of probabilities. The Minister advised that. 
as nhserved by the Committee. in many [nstruments the relevant factors for each standard 
nf pri iof cnrrespond. Howewr, this was not the case with the present Instruments. 

330 Defence Determinations 1994/36 and 1994/38 included definitinns which resulted 
in :\DF members bt'ing entitll:'d to rights which existed for members t1f the :\PS under 
Public Service Determination 1983/15 as in force from time to time. That latter 
Dett'rmin.1tic1n was. however. repealed by Public Service Determination 1994/163. The 
Cnmmittee asl..,xl wh<.>ther new Determinations would be made to ensure that /\DF 
memh<'rs cc1ntinued to receive the same entitlements the APS. The Minister confirm<?d 
that this had been done. 

Privacy 

3.31 Tlw Ct1mmittee ensures that delegated legislation respects the basic right of 
priv,Kv. The Australian Securities Commission Regulations (Amendment), Statutory 
Rules 1994 No. 301. specified bodies corporate to which the ASC could disclL1St' 
confidential informati()n. The Committee asked whether the Privacy Commissioner was 
consulted before the amendments were made. The Minister advised that this was not the 
case. However, the bodies prescribed were the very ones contemplated by enabling 
amendments of the /\ct, which restricted the bodies corporate which could be prescribed. 
The purpose of the amendments was to facilitate cooperation between the ASC. domestic 
securities ,md future exchanges and their clearing houses. Also, the Act included a 
safeguard which prt>vented a prescribed body corporate from using information provided 
to it by the ASC for a purpose other than that for which it was provided. This w:is 
intended tti ensun.' that the amendments of the Act were consistent with privacy principles 
rebting to the use of personal information. The Statistics Determination (Amendment), 
Statutory Rules 1994 No. 465, provided for the disclosure of information by the 
Statistician, sonw of which appeared to be sensitive. The Minister confirmed that the 
Privacy Commissioner was consulted about the amendments. The Privacy Commissioner 
nnted this in the Annual Report on the Operation of the Privacy Act: 1993-94. The 
Privacy Commissioner would keep under review the appropriateness and desirability of 
his office undertaking an audit of Bureau of Statistics practicl's in disclosing information. 
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Fees and charges 

3.32 l\ !Jnv instrumrnts ,,i delegated legislation pr,wide for 1,,vels of f<'!:'S and ch,1rge,. 
l ·nexpet't<:'d or um1sual k,veJs of fees or charges may not <lnly breach parliamentJry 
pt"<,priety. hut Jls,l affect personal rights. Quarantine Determination No. 1 of 1994 made 
under s.86E of the Quarantine Act 1908 set some 120 fees. some of which w,'re tlw sanw 
lewl as the previ<lus fees. some of which t'\'ere reduced, others were restrurturPd Jnd J 

Ill'\\' fee intr, iduced. The Explanatory Statement did not give reasons for the changes. The 
l\ linister a,h-ised that th<' reductions wen, in areas where tlw Australian Qu,1rantim· and 
lnspe'rtion Service 1,-.1s able t,1 reduce cosb. The l\ linister also explained the nther 
change,. The Export Inspection (Quantity Charge) Regulations (Amendment), Statutory 
Rules 1994 No. 395. decre.:ised charges. The Committee noted that in 1,1139 the !\ 1inistt'!' 
,1dvised the C,1mmittee th.it significant increases in charges represented partial cost 
rt'cowry. The :\'linister ,1dvised that the reductions reflected reduced costs. 

3.33 The Family Law Rules (Amendment), Statutory Rules 1994 No. 401. increast'd tw,, 
fc't'5 Jnd decreosed two others. although the Explanatory Statement advised that the 
general intentiL,n was to reduce fees. The Chief Justice advised that the apparent incre.:ise 
nnw repres,,ntl'd two combined fees. with the result that fees were actuallv ILllwr for the 
same serYices. The Expla11Jtory StJtement for the Corporations (Fees) Regulations 
(Amendment), Statutory Rules 1994 No. 303, did not t?xplain the basis frir new fL•es. The 
:\ linist,'r ad\·ised that the fres were intended to offset costs incurred by the :\SC. Tlw fre 
in ,w·h ca,e w.1, intended to he similar to exi'iting comparable feeG. for instc1nce. tlw fet• 
fur lodging ,mnual wturn, of a non-company w.is set at $~50. the same as the fee for 
l,idging .mnuJI returns of public and foreign companies. Th<? Petroleum (Submerged 
Lands) Fees Regulations (Amendment), Statutory Rules 1994 No. 237, set the fir,t fees 
und<'r th•' f'etni/eum 1.'iuhmerged L.mds) Fees /\ct 199.J. which consolid.1tcd provisinns ,,i 
tit,, t,1ur :\ct, which it r<'pL1t:ed. Th<' Minister advised th,1t the h;:iqis for thl' fees r<'maincd 
the s,1111c Js Jd\"bl'd hv till' St'Ci ind re,1ding spl'l'Ch for tlw Prim,1ry lndustri,'s and tn<'Q,'Y 
L<'gblc1ti,1n :\111,'ndment Bill /Nn. 2) rcisq. This was t,, pnwid,, timl'iy ,1dju,tment ,ll' fr<'s tn 
r,,fkct tnlll"l' dos,,Jv JctuJl administrati\·e costs inrnrred by the States Jnd the Nnrtlwrn 
TL'rritory. who administ,'r the scheme. 

Lengthy unexplained retrospectivity 

3.3./ Instruments which operate retrospectively, even if valid. may breach both 
pa1fomentary prnpril'ty and personal rights if such retrospectivity was not reasonable in 
the circumstances. If .in instrument operates with lengthy retrcispectivity nr if there is 
,,,me other unusuc1l a,r,ect of its operation. the Committee will ask the /v!inistt'r for an 
,,,p!Jnati<1n. 

3.35 The ;\ustrnlian Capital Territory Oassification of Publications (Amendment) 
Ordinance (No. 3) 1994, No. 5 of 1994. imposed a nine year retrospective liability to pay 
an c1pplication fee. with any such payments during that time taken to disch,1rge that 
liability. The retrospectivity approved valid under the parent Seat of Government 
(,4.dministration) ;-\ct 1910. However, the Committee asked for advice on the legislative 
,ind .1dministratiw rnn,iderati,1ns which dictated the retrospective liability and the 
Jpparent simultaneous discharge of that liability. In particular. the Committee Jsked 
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whetlwr. in -the Jbsenn' of tlw retro5pectivity, fees paid during the nine years 1\'Llt1ld hJve 
t.1 lw rt.funded Jnd, if s,1, how much money was involved. The Minist<.'r advised that the 
,kci,ion tn l,•gi,Jate retrospectively was not tal-.en lightly bec.iuse of the gener.il 
unde,irahility <If retr\ispectivity, reflected in the strict .:ipproach of the Committc•p to ~ud1 
pni1•isionG. Ncwrthe!ess, the fo,, hJd been collected in good faith and the services to 
\\'hirh the fee rl'iJted has been deliwred. A person who had paid the I'ce could h,1w 
bre1ught ,1 ,ucc,'ssful claim to recover it, but in the absence of a claim the CommonweJlth 
\\'lluld nnt haw been obliged to repay the fee. The fee was a nominal fee for service nf 
$50, involving a total of $1350 . 

• \3l1 The Training Guarantee (Administration) Regulations (Amendment), Statutory 
Rules 1994 No. 176. ,ipemted retrospectively for almost four years. Although the 
Expl,1nat11ry St..itement advised thJt th!:' retrospectivity did not Jffl'Ct any person other th.in 
tlic Cnmmomvt.>alth the Committee asked for the re.1sons for the Jengthv retrnspectivitv 
.ind wlwtlwr. Js Jppl'ared p,1ssible. the Commonwealth w,,uld nnw h.:iw tn l'<'PJY mont'y. 
Tlw :-.. Hnister Jdvised that the retrospectivity was necessary because the lnd,1nl'si,111 
Gnwrnm,•nt did not JgreP to the intr,1duction of the Training Guarantee in Zone A of the 
Tim,1r Gap. under joint Australian and Indonesian control. It WJS unlikely that thl' 
(nmmnnwealth would have k1 repay ,my money. 

Self-incrimination 

., .. ,, Tlw Committee usually asks for an explanation for delegated k•gisbtinn providing 
fnr sl'lf-incriminatinn. The Protection of the Sea (Oil Pollution Compensation Fund) 
Regulations, Statutory Rules 1994 No. 126. provided that the Australian \·!Jritime Sa(etv 
:\uthnritv m,1y require J person to produce documents thJt Jre relev.int to ascertJining the 
liJhilitv nf a p<'rsnn to contribute to the Fund. The Committee suggested that the pr,wbinn 
Jppear,'d to involve self-incrimination. The Minister advised that while the concept of self­
incrimination rrnv arise where there are no judicial proceedings on fo,1t. for instance in the 
course ,1f an executive inquiry, and that the concept applied to civil penalties as well as to 
rnnvictinn for a crime. thE' present provisions did not expose a person to the liability. Any 
liability 1vJ,; est1blished by thl' Act. 

Principle (c) 
Does delegated legislation make rights unduly dependent upon 
administrative decisions which are not subject to independent review of 
their merits? 

Review of decisions with commercial and livelihood implications 

3.38 Delegated legi!ilJtion often provides for discretions which affect business 
oper,1ti,ms. In ~uch cases, the Committee believes that discretions should be limited and 
guided by tibjcxtive criteriil and be subject to external review of their merits by Jll 

indepl'ndent body. usually the AAT. 

3.39 The Customs Regulations (Amendment), Statutory Rules 1994 No. 435, were made 
wnsequent upon changes to anti-dumping and countervailing regimes effected by the 
Cust,ims Legislatitm (IVorld Trade Organization Amendments) Act 19"'4. The Regulations 
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,·,,nl,·1T1·d \\'id<' distTPt1,1n, ,111 till' :\ fini<ter. pnwiding tl1c1t if th,• 1\ !ini,tert1\1s n,1t •,1ti,fied 
th.it ,ull'ki•'nt 111fnr111.1ti< ,n h,1d \wen pn,\'ided then he nr she m.1y dl'termitw the m,1tter 
h,1n11g n'gJrd h• ,111 rd,'\',lllt inf,,rm,1tk1n. Fnr these purp(H'S th,• :-..,tinist,'r niuld di,reg,1rd 
,111\' infonmtinn which lw ,1r ,he rnnside1,•d unreliJble. Tlw 1\ linister Jdvbcd th,1t the 
purpnse ,,1 tlw ,rnwnding :kt .md Regulutkins w,1s to enJble .AustrJliJ tci meet it,; 
,1blig,1ti,1ns und,•r tilt' l_lruguJy Rnund of the G:\TT. Discreti,ins ext'rrbed in tht:' rnnt,,,t 
nf ,111 in\'<'<tigati, in culmimting in J Positive Preliminary Finding by the Austr,1li,111 
l'ust,,nb S,·rvirc> mu,t be ref,'rrc>d to tlw Jnti-dumping Juthorily for full merit rt'view ,ind 
.1 Fiml Finding. Th<' Customs (Prohibited Imports) Regulations (Amendmen~. Statutory 
Rules 1995 No. 15. provided f<lr the I\lini,lt'r t,1 e.\t'rcist' discretions l't'IJting tn the impnrt 
,,f fln•.1rms for us,' in films ,ir in the de1·ek1pmrnt nf mounting, for laser t,1rgl't 
d,,sign,1t,,r~. The discrPti,111, indud,,d criterb ,1r nther limits on their t':--,'rcisc'. Tlw 
1\ lini.ster ,1dl'isl'd thJt tlw prnviskms WPre not subject to AAT r,'view, being based nn high 
isow•rnnient p,ilicy rnn,;ideratilin,; of public safety. It was not desir,1hle tci haw m,•rits 
r,•view where deci;;i,ins were b,1sed on these grounds, or on national security. defence or 
int,•rnatinnJI treaty obligations. A decisinn to refuse import permissinn could only he 
mJdt' hy till' 1"1inisl<'r: which was a necessary rnro!IJry to the high government p,i!icy 
L'\Ct'pti<1n t,, till' n•1·i,wahility of decisions. The l\,1inister consider<.'d that merits rt•vit'w by 
tht' 1wn-,•ledl'd .-\AT ,if decisi,1ns based ,m high gnvernment pnlicy gr,,unds is 
inn,nsistt'nt with th<' dnctrine of gowrnment responsibility in the Westminster systt'lll. 
The /:<.. Iinbt,·r furtlwr Jdvist'd, h,11wver. that the distinction betiwen nori-rt'vie1v.1ble and 
n'\'ilwahk ckcbic1ns might ht> difficult and that this would be addressed by the 
gnwrnnwnt"s resp,inse hi the /\ustraliJn LJw Reform Cnmmissi,1n rep,irt on cust,1111" Jnd 
l'~dse legisl.itiun. in tl1t• context ,if a consistent position on the reviewability llf dl'cisiuns. 

3AO The Corporations Regulations (Amendment), Statutory Rules 1994 No. 302, 
pr,1Ykkd ,1drninislrJtiw ck•t,iils to implement the Co1poratc• Law Reform :kt 1994. Tlw 
R1·isul.1li< m, p1-.11·ickd for .1 number ,,f discretinns in l"L'btion to registratinn of n,1ticc•s, 
pn1liihiti,1n of publicJti,>n of notice,. sale, nf sh,1res and iss11,•s llf shJre,;, Th,• l\ linistt>r 
.1d1·ised th.it the ( ;,,p,1r.1tions L11l' prn\'ided for the A..'\T tn rt>\'iew decbions ,if tlw .ASC: 
m,1d,· undn thJt IJw, which indud,•d dt'cisinns mi.ldE' under the Regulation,. Thl' 
Corporations (Fees) Regulations (Amendment), Statutory Rules 1994 No. 34. p1"L11·ided for 
th,• :\SC t<l decid,• whetlwr a c:<lmpany was operating snlrly as il trustet' of a regulJted 
sup,.•rannuati,1n fund. The discretion appeared important because the Explanatory 
StJtement Jdvised thJt the purp,i,;e of th(' amendments was t<l prewnt abust' of tlw fees. 
Till' l\lini,ter rnnfirmcd th;1t lhe discretilms were subject to A:\T review . 

. ,.-11 The Telecommunications National Code made under s.117 of the 
Telecommunications Act 1991 rnnt'erred a number of discretionary pmwrs on the 
SerretJry. for instJnce. the Secretary could make a mandatory rcrnmmendJtion t<l a 
carrier. The C,immittt•e asked whether the discretions were subject to A/ff review and, if 
not. for the rea5cl!l5 for the exclusions and for confirmation th;1t the exclusions were 
within the relt'\'ant guidelines of the Administrative Review Council. The lvlinister Jdvised 
that the discretinns were not subject to AAT review. The exclusion came within the ARC 
guiddines that review may not be necessary where the reviewing body would have tn 
undertake .:in inquiry of c:nnsidernb!e width involving. the competing interests of several 
partk,; in order to estJblish relevant Facts. Also, the ARC had advised that decisions 
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1\·hkh i1miln· public rnnsult,1tinn .is part oi a prt>ct•s, art' ntit .1ppnipri,1tl' for ,•,tt•rrul 
1"t·1ww. !ll'cbion, by the St•cretJry wnuld he lil-.ely tt1 comt' within tlwse c.1tegl1m•s. Tlw 
:-.Jinistt•r \\'llUld. hti11•t•ver. e\Jmine Jgam the question of AAT review of decision~ under 
till' Code in thl' light of the government response to the ARC Report No. 3t> on 
.1dministr,1tivt' rt'l'iL'\\' of envirnmnental decisions. The Committee advised thl' tvlinistL'r 
th.it it wnuld ,,•nd J copy of his reply to the ARC. 

.,..12 Tlw Industrial Chemicals (Notification of Assessment) Regulations (Amendment), 
Statutory Rules 1994 No. 368. insertl'd .1 discrl'tiun l,ir the Director tn rt•111it n•rt,1in tl'l'S. 
Th,·n• w-1,. hn1w1'<'r. no prnvi,inn for :\:\T review of the disc·n•tit>n, cwn thllugh .111 

l'\isting discrdi,111 t,, 1\•mit ,itlwr fet'' was subjL'ct tL1 such revicl\'. Tlw /\ linistc>r undcrtunk 
tn pnividt• for :\:\T ,wit'W. The Insurance (Agents and Brokers) Regulations 
(Amendment), Statutory Rules 1994 No. 325, provided a discretion for the Commis"k111cr 
in r,•sp,•rt \lf pn1fcssional indemnity insurance. The Minister advised that as a reault of 
t\1rlier ,Ktitm lw tlw Committee the Act and Regulations had been reviewed Jnd the 
,,,1Klu~ill11 r,"<1ched th.it gener.11 provisions for :\AT review in tht' Act extended to 
dl'cision, m.1d,· under the Rcg11l,1tions. The Education Services for Overseas Students 
(Registration of Providers and Financial Regulation) Regulations (Amendment), Statutory 
Rules 1994 No. 282, providt'd thJt ,l pwvider WJS L'xempt from memb,,rship d a Tuitilln 
,\,,urance SdK'lllt' if tlw l\ linister 11·J, satisfit'd c1bout specified matter,;. Th<' !vlini,;tpr 
.1dvised that rights of providers were adequately protected by AAT review ,wailahle ,1llt'r ,1 

decision was made to suspend the registration of J provider. 

3.43 Thl' Export Inspection and Meat Charges Collection Regulations (Amendment), 
Statutory Rules 1994 No. 369, provided for discretions for the Secretary to refund ,w 
l\'lllit charg,•s. The Committee noted that it had raised tht• possibility of AAT revkw nf 
1"t·bted dism•tions provided for by earlier amendment5 of the principal n•gulations by 
Statutory Rules 1994 No. 65, and tlw !v[inister had advised tlut AAT review was 
inJpprnpri.:ite. The Cornmittt•e h.1d then refrrred the 11.linister's replit•s to tlw :\RC. sc,· 
J()(lth Report: .-\nnuJ/ Report JLJLJJ.<14, paragraph 3.55. In th,' present case tlw /\ linist,•r 
advised th,1t J right of AAT review was neither appropriate nor necessary hecaus,· all 
Jrr,111ge111Pnb were discussed with industry groups prior to the exercise of the 
discr,,tionJry powt.>r. The Ct1mmittee then asked the Minister for further details. Aftt'I" 
considering tlw 1',:linister's reply the Committee asked for more information, which the 
l\liniskr supplkd. Th<? ARC subsequently recommended that A/\T review he pr,ll'ided for 
.ill &,n'<•tions in tlw Export Inspection and Meat Charges Collection Regulations. Tlw 
C,1mmittee'a scrutiny of these Regul.:itions will be thP subject t1f J Committet' Rep()rt. 

3.--l-l The Marine Orders Part 20, Ship Machinery, Issue I-Amendment; Marine Orders 
Part 15, Ship Fire Detection, Fire Detection and Fire Extinction, Issue 2; ,ind Marine 
Orders Part 16, Load Lines, Issue 1-Amendment; Marine Order Nos 1,2 and 3 of 1994. 
provided for a number of new discretions with commercial implications. The three 
E:,.,p]anatory Statements all advised that the discretions were subject to AAT review. The 
Ctm1mitlt't' obt.1ined Jn assurance that all appropriate decisions made under Marine 
Orders wert' now suhjt!ct to AAT revkw. 
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Review of decisions affecting personal rights 

.'lA.'i Tlw Ctimmittl't-' also l'nsurl's that delegated legislation pm\'ides appropriJtl' c'rilt>ri.1 
,111d n•\'il'W rights .for disn\'til1n,; which directly affect individuals. In this context. numbt•rs 
nf instruml'nt, pn1vidt' fnr till' :idministration of public :md private sertor superannuation 
,;dwnw,. Tlw Military Superannuation and Benefits Trust Deed (Amendment)(No 2 of 
1994) made under s.5 of the Military Superannuation and Benefits Act 1991 provided f<1r 
the C<1111mi,,ion to ,1pprow payment because of particular circumst,111ce,; l1f p.1rt nf tlw 
t'mployer lwnefit indudt'd in the preserved benefit. The Minister advised that rL'Vit'W 
p1'Ll<"L'Sst'S were revised in 1c1c13 in comultation with the Privacy CommissiL1ner ,111d tlw 
l)rnbud,man. Thl' present procedures were that unsuccessful applicants rnuld first apply 
for Jn intl'rnal rl'vil>w. followed by review by the Ombudsman. The Committee .1,ked for 
further inf<1rmatk111 on hnw the discretion was exercised. The Income Tax Regulations 
(Amendment), Statutory Rules 1994 No. 461, provided for the Commissioner to e'(ercise 
,1 similJr di~l'l't'th 111 1L1 dt'tt'nnine higher l't'JSOnable bem•fit limits in speciJI cirrnrnst,,nce,. 
Thl' ExplJn,1tc1r\' StJtement .1d\'ised of drcumstancl'S wht•re tht> Commissi,1n might 
,,,,,rd•L' tlw cfo,cretinn. but the Regulatk1ns themselves did not providL, for Jnv sud1 
crit<'f'i.1. The I\ linistl'r advised that nn criteria were provided because discussilln~ ,1·ith the 
industry faihi tn .irriw ,it ,·,1111111011 rules whkh could be put in the Regul.1tinns. HLlWc'\'l:'r, 
tilt' Regul,1ti<ins w,.iuld be ,1mended as soon as practicJble to provide for meritq review. 
Tht' Superannuation Industry (Supervision) Regulations, Statutory Rules 1994 No. 57, 
pr,ividl'ci for the C1mmbsioner tn exerciSL' discretions affecting both the operatiL1n of 
funds ,ind tlw rights of membt'r, of thE' fund. Some of these discr<'tions were subjt'ct to 
.-\AT l'<'l'it'11·. wh1l,, ,,tht--rs were not. Tlw Committre asked for .1dvice nn whv some 
ck(ish1ns \\'l'r<' e,dudt>d frL1m rL'\'k'w and for confirmation that the t'xciusin~s l\'t'I'<.' within 
till' rek•vJnt guidclinl's nf the ARC. The l\;!inister advised that a number of deci~ll lll~ 1wr,· 
l'l'\'il',,·Jbil' indirertlv bv the A/ff under provisions in the parent Act. The decisi,1ns 
,•xdudt>d frnm review L'ither operated in pr.1ctice for a limited period of time, or wer<' ,1f .1 

preliminJr\' nr procedurJI mture having no substantive effect, or were derisions of a la\\' 
enfnrcernent naturt'. 

3.46 Pi,cretions lVhich affect the right of a person to earn a. living should norm,11ly be 
subject to e,ternal merits review. The Health Insurance (1994-1995 General Medical 
Services Table) Regulations, Statutory Rules 1994 No. 362, provided for the Minister to 
accredit cl'rt.1in orthodontists. Tlwre were criteria for the exercise of this di5eretion. The 
iv!inister advised that discretions were reviewable by the 1'vledical Bent'fits /Dental 
PrJctitioners/ Appeal Committee. The Civil Aviation Orders amendments to s.40.1.0 of 
the Orders provided for the Civil Aviation Authority to exercise a number of discretions 
in respect ,if endorsements for licences issued to individuals. This could affect a person·, 
liwlihoc1d. One ,if the provisions replaced an objective standard with a discretionary 
~ubjectiw standard. The 1vlinister confirmed that the discretions were subject to AAT 
re\'it'IV. The Migration Regulations (Amendment), Statutory Rules 1995 No. 38, pro\'ided 
fnr tlw Secrctarv to permit the holder of a working holiday visa to be emplciyed for mL1re 
than thrL'e months by one employer. The Minister advised that the discretion wc1s not 
subject tn merits review because it was a condition of a visa, not a criteria for thE' grJnt Llf 
a vis,1. Decisinns CLluld, however, be investigated by the Ombudsman. 



Guide!inL'S on the App!icJtion of the Principles of the Committee 

3.-1~ Di,creti,1n, \\'hich ,1ffrct eligibility for government assistance program, ,hould ,11,o 
usu,11!~· be ~ubjc'l't t., exterI1JI merits rel'k'W. The> Veterans' Entitlements (Rehabilitation 
Allowance) Regulations, Statutory Rules 1994 No. 107, provided for the RepotriJtinn 
l".1111111i,si,m tc1 cippwve or reject pwgrams of vocational rehabilit,1ti()n, 1vhich Jff<'ct<·'d 

l'iigibilitv for an Jl!owance. The Minister adl'ised that originally it was considered thQt 
<',km,11 revi,w IVJs n,1t warranted becouse the discretion w,1s to confer .:i benefit owr ,111d 
.1h,\'l' the <'ntitlements .:iln.>ady provided under the Act. If the Commission rejected J 

pn1gr,1m. th,1t r,·j,'ctk1n w<1uld not in itself result in a diminutinn of the right tn .1 pension. 
Tli,· ,·11.1hling pr<1visinn ,if tii<' :\rt \\\ls J special ,;,,c·tit1n, int<'nded for limiteci use entirely 
J, the l ',,,rnnb,i<ln SJ~1· fit. !\:e,·prtlw!t•,;s, thl' Regulatinns would be ,lllll'nded hi prnvid,· 
tur :\:\T !'<'\'kl\. The AUSTIJDY Regulations (Amendment), Statutory Rules 1994 No. 
409, pr, ividt'd for till' Secr,·tary tL1 suspend .:ind tn recommence payment nf ht'1lt'tib. Tlw 
C<lmrnittl't' nbtained cnnfinrntion from the Ivlinist1?r th,,t these decisions were subjl'ct t,, 
review by tlw Sodol Securitv Appeals Tribunal and then the i\AT. 

J.-18 Rl'view tll' discrctinns should be timely in all the circumst.rnces. Tht' Australian 
Wool Research and Promotion Organisation (AGM) Regulations, Statutory Rules 1995 
No. 8, pn ,\'id,·d liw the :\ustrali.:in Wool Research and Promotion OrgJnis,,tion to 
dl'lcrmim· \\'lwtlwr J persnn 11·as a wnol tax payer for a particular ACt\l. Tlw Regulations 
pr,1\·idl'd f, 1r :\:\T review ,)( this dis<:retion. Thr;> Committee nuted, howewr, that tlw 
AGl\ I might toke pl.KP before the AAT review was completed. The J\ linistl'r advist'd thJt 
J pcrs,m w,1uld normally have around 42 days notice before an AGt\il of an ,\\\'RPU 
decisi,m. Tlw pre•wnt AAT procedures should enable the matter to be resolved within this 
period. Tlw l\ linister underto,1k to monitor the operation of the provisions tl' review th<'!ll 
it lll'Cl'S,Jry. 

Principle (d) 
Does delegated legislation contain matter more appropriate for 
parliamentary enactment? 

3_.!c1 This is a principle not often raised by the Committee. It is, howevec J breach of 
p,wli,1ment.iry prnpriety if matters which should be subject to all the safeguards of the 
parli,1nwnt,1ry pJssage of a Bill are provided for in delegated tegislation. 

3.50 Un 31 August 19c14 5l'l1ator John \l\'atson, Chair of the Select Committe\' on 
S11pcrannu,1tion, wn1t1;> to the Committt>e seeJ..ing its advice on concerns ()f thJt 
C<1n1111ittc,· thJt tlw jurisdiction of ;:i federal tribunal. the Superannuation Complaints 
Tribun,11. WJS providt'd for by deleg.:ited legisl,1tinn, the Superannuation (Resolution of 
Complaints) Regulations, Statutory Rules 1994 No. 56. The Regulatinns, which excluded 
rncdir.:il matter, fr,lll, the ll1Jtters with which the SCT could deal. had been disJllrnved by 
the Sen.:ite c111 2'' August 1994. The Select Committee on Superannuation had. h,1wever, 
rcwiwd a submission from the Administrative Review Council that all exemptions from 
thl' jurisdictinn of the SCT should be specified in the Act by, for instance, including a 
schedule of excluded subject matter. Regulations coutd exclude subject matter as J 
rnm·enient short term med1anism, but such exclusions should be later included in the Act. 
Th,• Select Committee on Superannuation also recommended (13th Rep,llt August 1004) 
that the governnwnt seek advicL' from the Standing Committee on Regulations and 



Chapter 3 

OrdinJnres ,111 thl' appropriate legislative instrument for defining the jurisdictinn of the 
SCT. 

351 The Committee advised Senator Watson and the ARC that where an enabling Act. 
which hJd heen subject lo parliJmcntary scrutiny and debate. provided for matters to be 
prescribed by regulJti<1n, the Committee would normally intervene only in the case of an 
unexpl'ctt'd or unusual use of that power. If asked, however, wlll'ther such a power should 
b,, given in Jn Act. the C,1111mittee would suggest that the power radically ttl alter the 
jurisdiction ,,fa tribunal should not he in subordinate legislation. but should he set out in 
the 1\ct. The general preference of the Committee is that an Act should set out the 
jurisdiction of a tribunal. In the present case the Committee noted the cogent and 
persuasive arguments in the ARC submission that this particular use of the regulation 
making power did not fit in with the general pattern of jurisdiction conferred on tribunals. 

3.52 The Senall' subsequently rescinded its disallowance motion on 17 October 1994, 
thus allnwing J r,0gu!Jtion similar in substance to the disallowed instrument to be mJde. 
The pr,wisions of that instrument. the Superannuation (Resolution of Complaints) 
Regulations (Amendment), Statutory Rules 1994 No. 374, Wc'J'(;' generally the same as 
th,,sr• ,if the disal1L11wd instrument. The new instrument. howc•ver. providt'd for <:ontinuing 
pc1rlia11wntary control by a ·sunset' provision under which it ceased to have effect after six 
months. /\n <'xten,ion beyond that time would require a fresh instrument, which wnuld 
itst>lf be subjl'ct to parliamentary scrutiny. On the expiry of the six months. the 
Superannuation (Resolution of Complaints) Regulations (Amendment), Statutory Rules 
1995 No. 77. extended the sunset period for a fmther six months. 
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MINISTERIAL UNDERTAKINGS IMPLEMENTED 

4.1 !vlinisterial undertJk.ings to amend legislation to meet the concerns of the 
Committee were implemented during the reporting period by thr following instruments. 
Some of thr undert.:ik.ings were given during previous reporting periods but were not 
implenwntc'd until the present reporting year. Other undertakings wen' implemented 
during earlier reporting periods but not reported upon until now. 

ATSIC (Misbehaviour) Determination No. l made under s.4A of the 
Aboriginal and Torres Strait Islander Commission Act 1989 

4.2 On 24 June 1<194 the Minister for Aboriginal and Torres Strait blander Affairs, the 
Hon Robert Tickner tv!P. undertook. to remove an offence provision. This undertaking was 
implemented by ATSIC (Misbehaviour) Determination No. 2 made under s:4A of the 
Aboriginal and Torres Strait Islander Commission Act 1989, of 21 September 1004_ 

Australian Sports Drug Agency Regulations (Amendment) 
Statutory Rules 1994 No. 284 

4.3 On 9 November 1994 the Minister for the Environment, Sport and Territories. 
Senator thr Hon John Faulkner. undertook to amend the Regulations to correct a drafting 
over,ight. This undertaking was implemented by the Australian Sports Drug Agency 
Regulations (Amendment), Statutory Rules 1994 No. 410. of 6 December 1994. 

Civil Aviation Orders, Part 105 AD/F27/l03 Arndt 6 

4.4 On 26 April 1995 the Parliamentary Secretary to the l'vlinister for Transport. the 
Hon Neil O'Keefe lvlP. undertook. to amend the Order to correct a reference. This 
undertaking was implemented by Civil Aviation Orders, Part 105 AD/F27/103 Arndt 7. of 
12 April 1995. 

Declaration made under s.9(1) of the Wildlife Protection (Regulation of 
Exports and Imports) Act 1982 

4.5 On 16 February 1994 the lvlinister for the Environment, Sport and Territories. the 
Hon Ros Kelly J'v!P, undertook to include common as well as scientific names in future 
Declarations. This undertaking was implemented by Declaration No. 1 of 1995 made 
under s.9(1) of the Wildlife Protection (Regulation of Exports and Imports) Act 1982. of 
30 May 1995. 
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Defence Determination 1994/27 

4.6 On 22 December 19q4 the Assistant Minister for Industrial Relations, the Hon 
Gary Johns rv!P. undertook. to amend certam determinations to validate particular 
provisions. This undertaking was implemented by Defence Detennination 1994/57, of 22 
NLwemher 1994 and Overseas Defence Determinations Nos 6 and 7 of 1995, of 16 
Februory J 095 and 7 March 1995 respectively. 

Determination of Technical Standard Notice No. TS 3 of 1994 made 
under s.246 of the Telecommunications Act 1991 

4.7 On 7 September 1994 the Minister for Communications and the Arts, the Hon 
Michael Lee MP. undertook to amend the Determination to correct a reference. This 
undertaking was implemented by Determination of Technical Standard Notice No. 1N 1 
of 1994 made under s.246 of the Telecommunications Act 1991. of 13 September 1994. 

Export Inspection (Charges Collection) Regulations (Amendment) 
Statutory Rules 1992 No. 251 

4.13 On 12 Nov<"mber 1992 the Minister for Resources, the Hon Alan Griffiths MP. 
undl'rtPok. to amend thl' Regulations to correct a reference oversight. This undertaking 
wJs implemented by the Export Inspection Charges Collection Regulations (Amendment), 
Statutory Rules 1993 No. 376, of 22 December 1993. 

Family Law (Child Abduction Convention) Regulations (Amendment) 
Statutory Rules 1993 No. 358 

4.9 On 24 May 1994 the Attorney-General, the Hon Michael Lavarch MC undertook 
to amend the RPgulations to include a reference in relation to certain UN sanctions 
resolutions. This undertaking was implemented by the Family Law (Child Abduction 
Convention) Regulations (Amendment), Statutory Rules 1994 No. 252. of 6 July 1994 and 
Family Law (Child Abduction Convention) Regulations (Amendment), Statutory Rules 
1994 No. 344, of 11 October 1994. 

Immigration (Education) Charge Regulations (Amendment) 
Statutory Rules 1994 No. 263 

4.10 On 17 November 1994 the Assistant Secretary of the Department of Immigration 
and Ethnic Affairs on behalf of the Minister for Immigration and Ethnic Affairs, Senator 
the Hon Nick Bolkus, undertook to amend the Regulations to correct a reference. This 
undertaking was implemented by the hnmigration (Education) Charge Regulations 
(Amendment), Statutory Rules 1995 No. 39, of 7 March 1995. 

Industrial Chemicals (Notification and Assessment) Regulations 
(Amendment) 
Statutory Rules 1994 No. 368 

4.11 On 19 January 1995 the Assistant Minister for Industrial Relations, the Hon Gary 
Johns MP, undertook to amend the Regulations to provide for review by the 
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AdministrJtive Appeal~ Tribunal. This undertal-. ing WJS implemented by the Industrial 
Chemicals (Notification and Assessment) Regulations (Amendment), Statutory Rules 
1995 No. 81, of 2 1\ fay tclll;i. 

Instrument No. 6 of 1995 made under s.196B(3) of the Veterans' 
Entitlements Act 1986 
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4.12 On 27 !V!Jrch /QO;i the 1\ !inister for V<'ternns' Affairs. the Hon Con Sciacca MP, 
undert,10!-. t,1 amend the Instrument to wrrect a drafting oversight. This undertal-.ing was 
implemt•nted by Instrument No. 125 of 1995 made under s.196B(3) of the Veterans' 
Entitlements Act 1986. of 13 ;\pril 19,'5. 

Instruments Nos 47-48 and 65-66 of 1995 made under s.196B(2) and 
(3) of the Veterans' Entitlements Act 1986 

4.13 On 22 May 1'195 the Minister for Veterans' Affairs, the Hon Con Sciacca l'v!P. 
undert(1ok to amend the Instruments to provide for definitions. This undertaking was 
implemented by Instruments Nos 158-161 of 1995 made under s.196B(2) and (3) of the 
Veterans' Entitlements Act 1986, dated 25 May 1905, 

National Parks and Wildlife Regulations (Amendment) 
Statutory Rules 1992 No. 319 

4.14 On IO February 1993 the !Vlinister for th,, Arts, Sport, the Environment, Tourism 
and Territories. the Hon Ros Kelly MP, undertook to amend the Regulations to extend the 
time for impounded animals to be claimed; and to provide for tabling and disallowance of 
legislJtiw instruments. This undertaking was implemented by the National Parks and 
Wildlife Regulations (Amendment), Statutory Rules 1994 No. 411. of 6 December 1904, 

Quarantine Determinations No. I of 1995 made under s.86E of the 
Quarantine Act 1908 

4.15 On 10 June 1005 the l\,'finister for Primary Industries and Energy, Senator the Hon 
Bob Collins, undertook to amend the Determination to correct a referenc<'. This 
undertaking was implemented by Quarantine Determinations No. 2 of 1995 made under 
s.86E of the Quarantine Act 1908, of 21 June 1995. 

Veterans' Entitlements (Rehabilitation Allowance) Regulations 
Statutory Rules 1994 No. 107 

4.16 On 11 July 1994 the fvlinister for Veterans' Affairs, the Hon Con Sciacca MP, 
undertook to amend the Reguiations to provide for AAT review. This undertaking was 
implemented by the Veterans' Entitlements (Rehabilitation Allowance) Regulations 
(Amendment), Statutory Rules 1994 No. 341. of 4 October 1994. 
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MINISTERIAL UNDERTAKINGS NOT YET IMPLEMENTED 

5.1 Below are Ministerial and other undertakings, given to amend legislation to meet 
the concerns of the Committee, which had not been implemented at 30 June l995, the end 
of the reporting period. Some have been implemented since that date. 

Administrative Appeals Tribunal Regulations (Amendment) 
Statutory Rules 1994 No. 276 

5.2 On 14 April 1994 the 1vlinister for Justice. the Hon Duncan Kerr MP, undertook to 
amend the Regulations to provide for notification of rights. 

Australian Dried Fruits Board (AGM) Regulations 
Statutory Rules 1993 No. 144 

5.3 On 26 October 1993 the Minister for Primary Industries and Energy. the Hon 
Simon Cre,111 ME undertook to amt'nd the Regulations to correct references and simplify 
proc<'dure~. 

Australian Horticultural Corporation (Honey Export Control) 
Regulations 
Statutory Rules 1993 No. 26 

5.4 On 30 /\ugust 1993 the lvlinister for Primary Industries and Energy, the Hon Simon 
Cr<:'an i\.!P. undertook tn amend the Regulations to improve drafting. delete provisions for 
mandatory forms and provide for ll'view of discretions. 

Australian War Memorial Regulations (Amendment) 
Statutory Rules 1994 No. 375 

5.5 On 27 March 1995 the l'vfinister for Veterans' Affairs, the Hon Con Sciacca MI~ 
undertook to amend the Austmlian M0r ,\,femo1ia/ Act 1980 or the Regulations to 
incorporate the list of 'authorised officers' of the Council of the Australian War Memorial. 

Australian Wool Corporation Regulations (Amendment) 
Statutory Rules 1992 No. 438 

5.6 On IO August 1993 the Minister for Primary Industries and Energy, the Hon Simon 
Crean MP. undertook to amend the Regulations to improve drafting. 
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Banking (Statistics) Regulations 
Statutory Rules 1989 No. 357 
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5.7 On 23 July 1990 the tvlinister Assisting the 1i·easurcr, the Hon Simon Crean MP. 
und\'rtoo\.. to Jmcnd tlw Regulations to requir<' that a notification be in writing. 

Cash Transaction Reports Regulations (Amendment) 
Statutory Rules 1992 No. 90 

S.8 On 2 October 1;1Q2 the Attorm'v·Gt'neraL tlw Hon l'vlichJel Duffy l\'IP. undert,1n\.. 
tn amend the Regu!Jtions to c<1rrect a drafting oversight. 

Child Care Centre Relief Eligibility Guidelines made under s. IZA of the 
Child Care Act 1972 

5.q ()n 27 l'v'lay Jl)Q2 th(' lvlinister for Aged, Family and Health Services, the Hon Peter 
Staples lv!P. undertook t,1 anwnd lhe Act and delegated legislati<1n to proYid<" for reYiew nf 
discretinns, following an Australian Law Reform Commission review of child care. 

Childcare Rebate (Definition of Child Care) Determination No. 1 of 
1994 under the Childcare Rebate Act 1993 

5.10 On 8 Ntiveznber 1994 th,• fvlinister for Family Services, Senator the Hon Rosemary 
Crowley. undt'rtook to amend the Determination to correct a reference. 

Civil Aviation Airworthiness Directives 

5.I t On 19 June 199:i the Parliamentary Secretary to the lvlinister for Transport, the 
Hnn N<'il O'Kerfe MP, undertook to implement drafting changes in respect of multiplt> 
compli;:inn' dates. 

Civil Aviation Orders, Part 107 AD /PROP/ 1 

5.12 On 22 June 1995 the Parliamentary Secretary to the !vlinister for Transport. the 
Hon N~il O'Keefe MP. undertook to amend Civil Aviation Ordera Part 107 to identify 
clearly each particular amendment. · 

Determinations HIT 5/1994, HIT 6/1994 and HIT 7/1994 made 
under the National Health Act 1953 

5.13 On 3 November 1994 the IV!inister for Human Services and Health, the H,1n 
Carmen Lawrence MP, undertook to remake the Determinations to correct invalidity. 

Determination INS 21/1993 made under s.4(1 )( dd) of the National 
Health Act 1953 

5.14 On 8 December 1993 the Minister for Health. Senator the Hon Graham 
Richardson, undertook to validate the legislative intention of the Determination. 
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Determination No. T29 of 1994 made under s.16 of the Higher 
Education Funding Act 1988 

5.15 On Ll June 1995 the Minister for Employment. Education and Training, the Hon 
SimLln Crean MP, undertook. to amend the Determination to correct certain references. 

Electricity (Amendment) Ordinance 1991 
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Territory of Christmas Island Ordinance No. 2 of 1991 

S.Il, On 22 August l<ll?l the Minister for Arts, Tourism and Territories, the Hon David 
Simmons MP. undertook to amend the Ordinance to provide for public officials to carry 
Jnd produce identity cards. 

Exempt Nursing Homes Principles 1990, EXP 1/1993, made under the 
National Health Act 1953 

5.17 On I !\·l,1rch 1994 the tvlinist<c'r for Housing, Local GLivernm<'nt and Community 
Serv1cL':;, thl' Hon Brian Howe MP. undertook to amend the Principles to improve 
dral·ting. 

Export Inspection and Meat Charges Collection Regulations 
(Amendment) 
Statutory Rules 1994 No. 369 

5.18 On 22 l\farch 1995 the 1vlinister for Primary Industries and Energy, Senator the 
Hon Bob CL1llins. undertook. tl1 amend the Regulations to correct drafting oversights. 

Fisheries Levy (Northern Fish Trawl Fishery) Regulations (Amendment) 
Statutory Rules 1992 No. 13 

S.lll On 3 June 1992 the Minister for Primary Industries and Energy, the Hon Simon 
Crean tv[P, undertook. to amend the Regulations to correct a drafting oversight. 

Formulation of Principles made under s.58CD of the National Health Act 
1953 

5.20 On 22 November 1993 the Minister for Housing, Local Government and 
Community Services, the Hon Brian Howe MP, undertook. to validate provisions of the 
Principles. 

Freedom of Information (Miscellaneous) Provisions Regulations 
(Amendment) 
Statutory Rules 1991 No. 321 

5.21 These Regulations, which provided for a conclusive exemption certificate to remain 
in force for five years, were disallowed by the Senate on policy grounds on 24 March 
1992, with the result that such certificates remained in force indefinitely. On 29 April 1992 
the Attorney-General, the Hon Michael Duffy MP, undertook to consult with other 
agencies to ascertain the best way to resolve the matter. 
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Great Barrier Reef Marine Park Regulations (Amendment) 
Statutory Rules 1993 No. 206 

Chaplt'r .5 

5.22 Un 17 November 1qc13 the 1v!inister for tlw Environment. Sport and Territnries, the 
Hon Rt,~ Kelly lv!P, undertook tn .;imend the RegulJtions to provid!;' for rt'view of certJin 
dis,r<'tions. 

Great Barrier Reef Marine Park Regulations (Amendment) 
Statutory Rules 1993 No. 266 

.~.23 On 10 Jammry 199-l the Minister for the Environment. Sport and Territories, the 
Hnn Ros Kelly MP. undertook to amend the Regulations to prnvidt' for review of certain 
disl"l'etkms. 

Guidelines made under s.39HB, s.39F, s.39EA and s.39E of the Industry 
Research and Development Act 1986 

5.24 On 21 June 1995 the Minister for Industry, Science and Technology, Senator the 
Hon Peter Cook undertook to amend the Act to give efft,ct to the Guidelines. 

Health Insurance Regulations (Amendment) 
Statutory Rules 1992 No. 111 

5.25 On 5 November 1992 the Parliamentary Secretary to the tvfinister for Health. 
Housmg and Community Scrvi<:rs. the Hon Gary Johns tv!P. undertook to amend the 
Regulaticms to limit the delegation nf discr<'tions. 

Income Tax Regulations (Amendment) 
Statutory Rules 1994 No 461 

5.2t, Un 3 I i\'iay 1qq5 the Parlbmentary Secretary to the Treasurer. the Hon Paul Elliott 
i\ lP undertook. to amend the Regulations to prnvid<' for review under the T.c1x<1tio11 
.·\d111111i.,tratit1n Act JQ53. 

Instrument 1419 (9308) made under s.40AA(6)(ce) of the National 
Health Act 1953 

5.27 On 23 February 1994 the Minister for Housing, Local Government and Human 
Services, the Hon Brian Howe lv!P, undertook to provide for notification of rights. 

Meat Inspection (General) Orders (Amendment) 
Meat Inspection Orders No. 3 of 1993 

5.28 On 31 May 1994 the lvlinister for Primary [ndustries and Energy. Senator the Hon 
Bob Collins, undertook to validate provisions of the Orders. 

Meat Inspection (New South Wales) Orders 
Meat Inspection Orders No. 5 of 1993 

5.29 On 2 May 1994 the Minister for Primary Industries and Energy, Senator the Hon 
Bob Collins, undertook to amend the Orders to provide for review of discretions. 
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Migration (1993) Regulations 
Statutory Rules 1992 No. 367 
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5.30 On 29 September 1993 the Minister for Immigration and Ethnic Affairs, Senotor 
the H,)n Nick Bolkus, undertook to amend the Regul.1tions to validate the incorporation of 
material ond to provide safeguards for arrest warrants. 

National Health (Pharmaceutical Benefits) Regulations (Amendment) 
Statutory Rules 1994 No. 348 

5.31 On 29 Oeceml1\'r l\'.194 the Parliamentary SecretJry to the Minister for Hum,111 
Servict's and Health. the Hon Andrew Theophon,,us ~·IP, undertook to ammd a drafting 
oversight. 

National Health (Pharmaceutical Benefits) Regulations (Amendment) 
Statutory Rules 1994 No. 348 

5.32 On 3 March 1995 thC' Parliamentary Secretary to the Minister for Human Services 
and Health, the Hon Andrew Theophanous MP, undertook to take the Committee's 
concerns into account in relation to the provisions covering changes to forms when the 
Regulations art' next reviewed. 

NHMRC Guidelines for the Protection of Privacy in the Conduct of 
Medical Research 

5.33 On 3 September 1991 the Minister for Justice, Senator the Hon Michael Tate, 
undertook to provide for the tabling and disallowance of the Guidelines. 

Northern Prawn Fishery (NPF) Management Plan 1995 (Plan NPFOl) 
Southern Bluefin Tuna (SBT) Fisheries Management Plan (Plan SBTOl) 

5.34 On 6 June 1905 the )'v1inister for Resources, the Hon David Beddall MP, undertook 
to providt> for the insertion of commencement dates in all future plans of management. 

Nursing Home Nasogastric Feeding Principles 1992 (NGPl/1992) 
Nursing Home Oxygen Treatment Principles 1992 (OTPl/1992) 

5.35 On 1 October 1992 the Minister for Aged, Family and Health Services, the Hon 
Peter Staples MP, undertook to amend the Principles to provide for review of discretions. 

Principles NHP 2/1993 made under the National Health Act 1953 

5.36 On 7 October 1993 the Parliamentary Secretary to the Minister for Housing, Local 
Government and Community Services, the Hon Andrew Theophanous MP. undertook to 
amend the Principles to delete a legislative power. 

Radiocommunications Regulations 
Statutory Rules 1993 No. 177 

5.37 On 25 November 1993 the Minister for Communications, the Hon David Beddall 
Ml~ undertook to amend the Regulations to provide for notification of rights. 
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Remuneration Tribunal Determination No. 19 of 1994 

5.38 On ~1 December 1994 the Minister for lndu~trial Relation~. tlw Hon Lauri<' Brerettm 
ivlP. undertt1ok to amend the Dt'termination to corr<;>ct a drafting oversight. 

Remuneration Tribunal Determinations 

5.3,1 On 17 March 1995 the Minister for Industrial Relations, the Hon Laurie Brereton 
lv!P. undertook to amend tabling requirements for determinations made under the 
RemunerJtion Ti'ibtmal Act 1973. 

Statutory Rules series 

5.40 On 10 August 1~190 the A.ttorney-Gcneral. the Hon tv!ichael Duffy l\,'ll~ undertook 
to .:nnmd the Act~ Interpretation Act 1901 to provide that statutory rul!:'s relying on s.4 of 
that Act for their authority as well as another parent Act. may he made in the same 
instrumE'nt as those which rely only on a parent Act. 

Superannuation Industry (Supervision) Regulations (Amendment) 
Statutory Rules 1994 No. 189 

.5...11 On '." Novcmbt•r 1994 the Parlianwntary Secretary to the Treasurer, the Hnn Paul 
Ellit1tt l\ IP. undt>rttiok to remake the Regulations to remove an invalid subdelegation. 

Television Licence Fees Regulations (Amendment) 
Statutory Rules 1992 No. 448 

5.42 Un 19 August 1903 the Minister for Communications. the Hon David Beddal\ MP. 
undertook. to Jmt•nd thP Regu!Jtions to correct a drafting oversight. 

Therapeutic Goods (Charges) Regulations (Amendment) 
Statutory Rules 1994 No. 223 

5.43 On 23 September 1094 the Minister for Family Services, Senator the Hon 
Ros0mary Crowley, undertook to amend the Regulations to correct a drafting owrsight. 

Wool Research and Development Corporation Regulations (Amendment) 
Statutory Rules 1992 No. 443 

5.44 On 10 August 1993 the Minister for PrimJry Industries and Energy, the Hon Simon 
Crean MP, undertook. to amend the Regulations to improve drafting. 

Zone Election Rules, Rules No. 4 of 1990 made under the Aboriginal and 
Torres Strait Islander Commission Act 1989 

5.45 On 12 April 1991 the Minister for Aboriginal Affairs, the Hon Robert Tickner MP, 
undertook to amend the Rules to remove strict liability and vicarious liability offences and 
a reversal of the usual onus of proof. 
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pELEGATED LEGISLATION MADE UNDER 
THE VETERANS' ENTITLEMENTS ACT 1986 
AND THE CIVIL AVIATION REGULATIONS: 

STATEMENT BY SENATOR COLSTON 

t,.1 On 6 ft>bruJrv 1005, on behalf of the Committee. Senator Colstt1n mJdc a 
.;tJteml'nt on delrgJtl'd lt>gislation mJde under the \{,te1ans' Entitlements Act JOSt, and the 
Civil :\l'i.ition Regubtims. 

Senator Colston, 6 February 1995, Senate Weekly Hansard, p.515 

t1.2 "l gJve notice last Thursday that, on behalf of the Standing Committet' on 
Regulations and Ordinances, I would withdraw notices of motion of disa!lowance todJy in 
respect nf two instruments of delegated legislation, namely, Instrument No. 45 of 1094 
m,1de under subsectilln 1%8(3) of the Veterans' Entitlements Act and an exemption under 
Regulation 207 of thl' Civil Aviation Regulations. 

t1.3 "Both of these instruments were subject to a motion of disallowance of which I 
gave nl1tice on IS Ntivember lll94. The Committee terms such notices as 'protective'. 
Thcv are prote:ctive in the sense that the notice allows time for the Committee Jnd the 
issuing authority to resolvr matters about which the Committee has concern regarding a 
particular instrument or group of instruments. Once the protective notice is given, 15 
sitting days of the Sendtt' can elapse bt,fore an instrument is deemed to have been 
disallowed due to the passage of time. 

6.4 'It is not unusual for the Committee to give notice of disallowance where it is not 
satisfied with some aspect of an instrument and it is clear that the matter cannot be 
resolvt'd within L, sitting days of the tabling of that instrument. After that period of 15 
sitting days has elapsed and no disallowance has taken pfoce, it is not possible to tale any 
action in relation to a delegated instrument. A protective notice of disallowanc:e therefore 
must he given within the initial 15 sitting day period. 

6.5 'The Committee has usually corresponded with the relevant minister before 
placing Jn instrument under a pmtective notice of disallowance. Informal discussions 
often take place after the initial correspondence is forwarded to the minister. Those 
discussions. when necessary, can lead to a resolution of matters of concern to the 
Committee. The Committee believes that this is the most appropriate way for it to 
discharge its responsibility to the Senate. It is preferable for the Committee to resolve 
problems with delegated legislation, if that is possible. rather than concern the Senate with 
actual motions of disallowance. 
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6.6 "BrcJuse the Committee nperates in the way which I have outlined, it has not 
considered it necess,il'y to recommend dis.:illowJnce of a delegated instrument to the 
SenJtl' since 1988. On lhe other hand, the Committee will not hesitate tn recommend 
dis.:illow.:im:e to the Senote if it det'ms that course of action to be necessary. 

6.7 "For the Committee to operate as it does, it requires the cooperation of the agencies 
responsible for delegated legislation. The Committee should not be pl,ic0d in tht> position 
of giving notice of intention to withdraw a notice of disallowance, pending the receipt of J 
satisfactory response before the next sitting day. This is what occurred in relation to the 
tw,1 instruments to which I h,1ve already referred, nnmely. Instrument No. 45 of 1994 made 
under the Veterans' Entitlements Act and an exemption under Regulation 207 of the Civil 
Av1Jtion Regulations. 

6.8 "Last Thursday morning, the Standing Committee on Regulations and Ordinances 
had nnt rereived sntisfoctory responses in relation to either of these instruments. The last 
cfay for resolving the motions nf disallow.:mce, however. was today. It was for this reason, 
on bl'!1.1lf of the Committee. that [ gave notice 0f my intention to withdraw each notice of 
d1~Jllowanre. I madl' it clear on Thursday. however, that if satisfactory replies had n,1t been 
receiwd by today. I would not proceed with the withdraw.ii. The instruments would thus 
be dl•,•med to be disall,1wed. 

l1.1.J "[n tlw case of till' former mstrument, o response had been received by tlw 
Comm1ttPc. but the Committee required further clarification. That information was not 
availablt' by Thursday morning last. If the agency concerned had been more prompt in its 
initial rPsponse, the situation may not have been reached where the delegated legislation 
risked the possibility of lapsing because of effluxion of time. In this regard, my original 
,orrespllndence to the minister was forwarded on 10 November 1994, but the minister's 
mitial reply to thJt correspondenct' was dated some two months later on 10 January 1995. 

b.10 "ln rdation to the latter instrument, on behalf of the Committee, I wrote to the 
minister ,m 18 Octolwr last outlining the Committee's concerns. Not until Thursday of 
last week did the Committee receive any written response. despite reminders from staff of 
the Regulations and Ordinances Committee and finally by me direct to the minister's 
office. The blame does not lie directly with the minister, but the Committee would expect 
he would inform his officers that correspondence from the Committee should be 
answered promptly. For officers to do otherwise is treating the Committee and the Senate 
with disdain. 

6.11 "Both responses were received by Thursday afternoon and I withdrew the 
protective notices some few minutes earlier today. It appears that the latter instrument is 
invalid, but as the time for its operation has now expired, nothing would have been gained 
by proceeding to disallowance. It may be necessary, however, for the Committee to allude 
to this instrument further in its annual report. 

6.12 "I remind agencies that although the Standing Committee on Regulations and 
Ordinances is a multi-party Committee, politics do not intrude in its examination of 
delegated legislation. Its examination is confined to the principles as outlined in the 
Senate's standing order 23(3). That part of Standing Orders reads as follows: 
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Thl' Committee shall scrutinise each instrument to ensure: 

(a) that it is in accordance with the statute; 

(b) that is does not trespass unduly on personal rights and liberties; 

(c) that it does not unduly make the rights and liberties of citizens dependent 
upon administrative decisions which are not subject to review by a judicial 
or other independent tribunal; and 

(d) that it does not contain matter more appropriate for parliamentary 
enactment. 

6.13 "Finally. I take this opportunity to thank those ministers and agencies that regularly 
cooperate fully with the Committee. The matters which I have raised in relation to the 
circumstances surrounding the two particular instruments are certainly of concern but are, 
fortunately. exceptions to the norm: 

Mal Colston 
Chairman 
November 1905 
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APPENDIX I 

CLASSIFICATION OF LEGISLATIVE INSTRUMENTS 
UNDER THE HEADING "MISCELLANEOUS" IN 

PARAGRAPH 1.8 
Territory instruments 
Customs and excise instruments 
Radiocommunications instruments 
Emplovment services instruments 
S,,cial securitv instruments 
IV!Jrine order~ 
Native title instruments 
Superannuation instruments 
Tel<:>rnmmunications instruments 
World heritage instruments 
Industry research and development instruments 
l'dotor vehicle standards instruments 
Parliamentary presiding officers' determinations 
States grnnts (petroleum products) instruments 
Currency determinations 
Occupational health and safety instruments 
Quarantine instruments 
Safety, rehahilitation and compensation instruments 
Income tax in,;truments 
l\ lilitary superannuation and henefits instruments 
Accounting standards 
International Air Services Commission instruments 
Interstate road transport instruments 
Privacy instruments 
Administrative Appeals Tribunal instrument 
J\ir navigation instrument 
Anti-dumping authority instrument 
Bounty (computers) instrument 
Broadcasting instrument 
Defence force (superannuation) productivity benefit determination 
Endangered species instrument 
Environment protection instrument 
Export market development guidelines 
Insurance (agents and brokers) instrument 
Occupational superannuation scheme instrument 
Ozone protection instrument 
Supported accommodation instrument 
Wildlife protection declaration 
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17 
18 
15 
10 
lO 
13 
8 
8 
8 

8 
5 
5 

5 
5 
4 
4 
4 
4 
3 
3 
2 
2 
2 

2 

l 
1 
1 
I 
1 

1 
1 
1 
l 
1 
1 
l 
l 
1 

179 
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APPENDIX2 

DISALLOWABLE INSTRUMENTS TABLED IN THE 
SENATE 1994-95 
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During the year 1994-95 there were 2,087 disallowable legislative instruments considered 
by the Committee. Of these, 419 were included in the statutory rules series, which are 
easily accessible to users, being part of a uniform series which is consecutively numbered, 
well produced. available on ADP, indexed and eventually included in annual bound 
volumes. However, the other 1,668 instruments are generally less accessible, possessing 
few of tlw advantages of statutory rules. These other series are listed as follows: 

Aboriginal and 1brres Strait Islander 
Commission Act 1989 

Aboriginal and To/'/'eS Strait Islander 
Heritage Protection Act 1984 

Administrative Appeals Tribunal Act 1975 

Aged or Disabled Persons Care Act 1954 

Air Navigation Act 1920 

Anti-Dumping Authority Act 1988 

Australian Capital Territory (Planning and 
Management) Act 1988 

At1stralian Horticultural Corporation 
Ac/' 1987 

Bounty (Computer) Act 1984 

Broadcasting Services Act 1992 

Business Franchise (fobacco) Act 1975 
(MU) (CL) 

Child Care Act 1972 

Child Care Rebate Act 1993 

Christmas Island Act 1958 

Civil Aviation Act 1988 

determinations, ss.4A.119,194 
notices, s.116 
rules (zone election), s.138 

declarations, ss.9,10,12 

determinations, s.27B 

determinations, s.10 
guidelines, s.9B 
principles, ss.lOGC,lOGD 

determinations, s.4 

instruments of approval, s.3AA 

territory plans, ss.19, 21 

orders, s.115 

notices, s.5 

notices, s.31 

territory regulations, s.20 

guidelines, s.12A 

determinations, s.15 

ordinances, s.10 
regulations, s.23 

orders, s.98(5) 
exemptions, r:308 
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Coco, (Keeling) Ma11d5 Act 1955 

Co1pomtions Act 1989 

Currency Act 1965 

Customs Act 1901 

Dat.i-J\!atching Progrnm l'\ssistance a11d 'fax) 
.Act l<J,10 

Defe11cc' Act 1,103 

Defence Force !Home Loans Assistance) 
Act J<mo 

Empl,1yment Services Act 1994 

Endangered Species Pmtection Act 1992 

Environmmt Protection (Impact of 
Proposals) Act 19;4 

Exci:,e Act 1901 

fapo1t Contml Act 198:! 

Export J\1arket Development Grant, 
Act 19:4 

Fisheries l\ 1anageme11t Act 1991 

Health lnsura11ce Act 1973 

Heard Island a11d McDonald Isla11Cis Act 1953 

Horticultwal Policy Cou11cil Act 1987 

Imported Food Co11trol Act 1992 

ll1come Tax Assessme11t Act 1936 

l11dustry Research a11d Deve/opme11t Act 1986 

ll1sura11ce (Age11ts a11d Brokers) Act 1984 

International Air Services Commission 
Act 1992 

Inte1:,;tate Road 1}a11sport Act 1985 
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ordinances. s.13 
regulations. s.20 

accounting standards, s.32 

determinations, s.l3A 

instruments of approval. s.4A 
notices, s.164 

guidelines, s.12 

determinations. s58B 

declarations. s.3 

determinations. s.37 

declarations, s.18 

orders. s.6 

instruments of approval. s.4A 

orders. s.25 

guidelines, s.42 

management plans, s.17 

declarations. ss.106l.124X 
determinations, ss.3C,23DNA 
directions. s.106K 
guidelines, s.87 

ordinances, s.11 

orders, s.9 

orders, s.16 

declarations, s.159UB 
determinations. s.159UF 
guidelines, s.51AL 
notices, s.159UD 

guidelines, s.39EB 

principles, s.41 

declarations, s.54A 

determinations, s.43A 
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l\ feat and Live-.qtod. lndustr_v Act 1995 

Military Superannuation and Benefits 
!\ct 1991 

1\ lotor Vehicle Standards Act 1989 

National Health Act 1953 

Native Title Act J9Q3 

Navigation Act 1912 

Occupational Health and Safety 
(Commonwealth Employees) Act 1991 

Pasture Seed Levy Act 1989 

Puh/ic Service Act 1922 

Quarantine Act 1G08 

Radiocommunications Act N92 

K1diocommunications (Permit Taxi Act 1983 

Radiocommunications (Receiver Licence Taxi 
Act 1983 

Radiommrnunications (Transmitter Licence 
Tas) Act 1<183 

Remune1ation Tribunal Act 1973 

Rice Levy Act 1991 

Safety Rehabi/itc1tion and Compensation 
Act 1988 

Seafarers Rehabilitation and Compensation 
Act 1992 

Seat of Government (Administration) 
Act 1910 

Social Security Act 1991 

orders, s.16H 

instruments, s.5 

determinations, ss.7,9 

declarations, s.85 
determinations, ss.4,47,54,98,99 
guidelines, s.135AA 
notices, s.40AA,40AH 
principles, ss.39,40AA,48,52,58 

determinations. s.202 

maiine orders, s.19 

declarations, s.7 

declarations, s.9 

deterntinations, s.82D 
determinations (LES). s.82D 
determinations (Parliamentary), s.9 

determinations. s.86E 

class licences. s.132 
determinations, ss.98,115, 119,132 
147.179,293,300 

determinations. s.7 

determinations, s.7 

determinations, s.7 

determinations, ss.7,8,37 

notices, s.6 

declarations, s.108C 
notices, s.16 

notices, ss.28,49,50 

ordinances, s.12 

determinations, s.1157 
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States Grants (Petroleum Products) 
:\ct 1'1t>5 

Student ,md ),n1th Assistance :\ct zq,~3 

Student Assist,mce Act 1973 

Superannuation Act JC/76 

Sllperannuation Benefits (Supervisory 
A lec/1ani,ms) Act N90 

Sllppnrted Accommodation 1\ssistance 
Act J9CI.J 

Y:1xation La1vs Amendment Act (No. 3) 1994 

Ti.,lecommunications Act 1991 

Telstra Co1poration Act 1991 

Therapeutic Goods Act 1989 

Training Guarantee (Administration) Act 1990 

Veterans' Entitlements Act 1986 

Wildlife Protection (Regulation of Exports 
and Imports) Act 1982 

World Heritage Properties Conservation 
Act 1983 

amendments, s.4 

determinations, s.355 

determinations, s.7 
guidelines, s.44 
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determinations, ss.133,134, 
238,240,241,248 

dl"terminations, s.7 

agreements, s.6 

determinations, s.154 

directions, s.238 
notices, ss.246,267 

determinations, ss.20,21.23 

orders, s.10 

guidelines, s.30 

principles, s.196B 

declarations, s.9 

proclamations, ss.6, 7 
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APPENDIX 3 

ALPHABETICAL INDEX OF LEGISLATION AND 
DELEGATED LEGISLATION WITH PARAGRAPH 

REFERENCES 1994-95 

A 

Acts Interpretation Act 1901 2.8-2.13, 2.50, 2.56. 3.2-3.3, 3.10, 3.12 

Administrative Appeals Tribunal Regulations (Amendment) 
Statutory Rules 1994 No. 276 

AdministrJtive Decisions (Judicial Review) Act IG77 

Agricultural and Veterinary Chemicals Code Regulations 
Statutory Rules 19CJ5 No. 27 

Antarctic Marine Living Resources Conservation Regulations 
Statutory Rules 1904 No. 345 

Applications of Act to Pre-existing Capacity between Australia and Taiwan 
made under s.54A of the International Air Services Commission A.ct 1992 

ATSIC {Misbehaviour Determination, 1994 No. l made under s.4A 
,,f the Aboriginal and Torres Strait Islander Commission Act 1989 

ATSIC (Misbehaviour Determination, 1994 No. 2 made undC'r s.4A 
of thl' Ahonginal and Torres Strait Islander Commission !\ct 1989 

Australian Dried Fruits Board (AGM) Regulations 
Statutory Rules 1993 No. 144 

i\ustralian Horticultural Corporation (Honey Export Control) Regulations 
Statutory Rules 1903 No. 2o 

Australian Sl•curities Commission Regulations (Amendment) 
Statutory Rules 1094 No. 301 

Australian Sports Drug Agency Regulations (Amendment) 
Statutory Rules 1994 No. 284 

Australian Sports Drug Agency Regulations (Amendment) 
Statutory Rules 1994 No. 410 

Australian War Memorial Regulations (Amendment) 
Statutory Rules 1994 No. 375 

Australian Wool Corporation Regulations (Amendment) 
Statutory Rules 1992 No. 438 

Australian Wool Research and Promotion Organisation (AGM) Regulations 

5.2 

2.71 

2.51. 3.20 

3.5 

3.5 

3.27. 4.2 

4.2 

5.3 

5.4 

3.21, 3.31 

3.28. 4.3 

4.3 

3.17, 5.5 

5.6 

Statutory Rules 1995 No. 8 3.48 

AUSTIJDY Regulations (Amendment) 
Statutory Rules 1994 No. 409 2.54. 3.18, 3.19, 3.47 
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B 

Banking (Statistics) Regulations 
Statutory Rules 1989 No. 357 

C 

Cash Transaction Reports Regulations (Amendment) 
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5.7 

Statutory Rules 1992 No. 90 5.8 

Charter of the United Nations Amendment Act 1903 2.31 

Child Care Centre Relief Eligibility Guidelines made under s.12A of 
the Child Care Act 1972 5.9 

Childcare Rebate (Definition of Child Care) Determination No. 1 of 1994 
made under the Childcare Rebate Act 1993 3.5, 3.18. 5.10 

Childcare Rebate (Special Circumstances - Australian Resident) Guidelines 
made under the Childcare Rebate Act 1993 3.5 

Child Support (Registration and Collection) Regulations (Amendment) 
Statutory Rules 1994 No. 197 3.26 

Citizen Band Radio Stations Class Licence made under s.132(1) of the 
Radiocommunications Act 1991 

Civil Aviation Airworthiness Directives 

Civil Aviation Order Part 105 AD/F27/103 AMDT 6 

Civil Aviation Order Part 105 AD/F27/103 AMDT 7 
Civil Aviation Orders 

Civil Aviation Orders amendments to section 40.1.0 of the Orders 

Civil Aviation Orders Part 107 

Civil Aviation Orders Part 107 AD/PROP/1 

Civil Aviation Regulations (Amendment) 
Statutory Rules 1994 No. 382 

Classification of Publications (Amendment) Ordinance (No. 3) 1994 
No. 5 of 1994 

Corporate Law Reform Act 1994 

Corporations (Fees) Regulations (Amendment) 
Statutory Rules 1994 No. 34 

Corporations (Fees) Regulations (Amendment) 
Statutory Rules 1994 No. 303 

Corporations Regulations (Amendment) 
Statutory Rules 1994 No. 302 

Customs Legislation (World Trade Organization Amendments) Act 1994 

Customs (Prohibited Imports) Regulations (Amendment) 
Statutory Rules 1994 No. 32 

Customs (Prohibited Imports) Regulations (Amendment) 
Statutory Rules 1994 No. 104 

3.9 

5.11 

3.8. 4.4 

4.4 

3.4 

3.46 

3.24 

5.12 

3.7 

3.35 

3.40 

3.40 

3.21, 3.33 

3.21, 3.40 

3.39 

3.16 

3.7, 3.17 
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Customs (Prohibited Imports) Regulations (Amendment) 
Statutc)ry Rules 1995 No. 15 

Customs Regulations (Amendment) 
Statutory Rules 1904 No. 435 

D 

Declaration No. 5 of l!-194 under s.10 of the Aboriginal and Torres 

3.39 

3.39 

Strait Jsl.1nder Ht·'1itage Protection Act 1984 3.11 

D<?clarations Nos 94/ESPl and 94/ESP2 made under s.18(1) of the Endangered 
Species Pmtection Act 1992 3.16 

Declaration made under s.9(1) of the Wildlife Protection (Regulation of 
faports and Import,! Act I982 4.5 

Declaration No. l of 1995 made under s.9(1) of the Wildlife Protection 
(Regu/.Jtion of faports and Imports) Act 1982 4.5 

Dl'fenre Determinati,)n 1094/27 3.6. 4.6 

Defence Determination 1904/36 3.30 

Det('nce D<.'termination 1904/38 3.30 

DefC'nce Determination 1994/40 3.7 

Def<'nre Detern11nation 1904/57 3.6, 4.6 

DetcrminJtion No 1094-95/10 (Guidelines No. 9BG1 of 1995) made under 
s.c)B ,if the Aged or Oisa/,Jed Persons Care Act 1953 3.23 

Determination of Conversion Factors to apply to Imported Forest Products 
made under s.6 of the Forest Industries Research Import Charge Act 1993 3.22-3.23 

0<.'t<:'rmination No. T29 of 1994 made under s.16 of the Higher Education 
Funding Act J<J8S 3.20, 5.15 

Determination No. G2 of 1095 made under s.36 of the Higher Education 
Funding :'\ct 1988 3.24 

Determination of Representative Aboriginal/forres Strait Islander Body 
Nos 1 and 2:1994 made under s.202 of the Native Title Act 1993 3.12, 3.14 

Determinations INS 23/1995, HIT 5/1994, HIT 6/1995, HIT 7/1994 made 
respectively under ss.4(l)(dd), 4(1)(dd). 40(1}(a) and 4D(l)(b) of the 
National Health Act 1953 3.3 

Determinations HlT 5/1994, HIT 6/1994, HIT 7/1994 made under the 
NJtional Health .Act 1953 5.13 

Determinations INS 21/1993 made under s.4(10(dd) of the 
National Health Act 1953 5.13 

Determination No 1994/1 made under s.7(l)(c)(i) of the Student Assistance 
Act 1973 3.8 

Determination of Technical Standard Notice No TS3 of 1994 under s.246 of 
the Telecommunications Act 1991 3.13, 4.7 

Determination of Technical Standard Notice No TNlof 1994 under s.246 of 
the Telecommunications Act 1991 4.7 



60 

E 

Education Services for Overseas Students <Registration of Providers and 
FinanciJl Regulation) Regulations (Amendment) 
Statutorv Rules IQQ4 No. 282 

Elt.>ctrkity (Amendment) Ordinance 1991 
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3.42 

Territory. of Christmas Island Ordinance No. 2 of 1991 5.16 

!:..':emption No. BKF0/59/94 made under regulation 207 of the Civil 
Aviation Regubtions 2.80. 3.10, 6.2, 6.7 

!:..':empt Nursing Homes Principles 1990, EXP 1/1993, made under the 
National Health Act 1953 5.17 

Export Inspection and Meat Charges Collection Regulations (Amendment) 
Statutory Rules 1994 No. 369 3.43, 5.18 

Export Inspection (Charges Collection) Regulations (Amendment) 
Statutory Rules 1992 No. 251 4.8 

Export Inspection Charges Collection Regulations (Amendment) 
Statutory Rules 1992 No. 251 3.32,4.8 

Export Inspection (Quantity Charge) Regulations (Amendment) 
Statutory Rules 1993 No. 376 4.8 

Extension of CFC Quota Period made under s.8 of the Ozone Protection Act 1989 3.24 

F 

Family Law (Child Abduction Convention) Regulations (Amendment) 
Statutory Rui<'s 1oq4 No. 252 3.20, 4.9 

Family LJw (Child /\bduction Convention) Regulations (Am<'ndment) 
Statutory Rub 1094 N(). 344 4.9 

Familv Law (Child Abduction Convention) Regulations (Amendment) 
Statutory Rules 19,)4 No. 358 4.9 

Family Law Rules (Amendment) 
Statutory Rules 1994 No. 401 3.33 

Fisheries Levy (Northern Fish Trawl Fishery) Regulations (Amendment) 
Statutory Rules 1992 No. 13 5.19 

First Home Ownl'l"s Regulations (Amendment) 
Statutory Rules 1994 No. 347 3.16 

Formulation of Principles made under s.58CD of the National Health Act 1953 5.20 
Freedom of Information (tv1iscellaneous) Provisions Regulations (Amendment) 
Statutory Rules 1991 No. 321 5.21 

Fringe Benefits Tax Regulations 3.26 

G 

Great Barrier Reef Marine Park Regulations (Amendment) 
Statutory Rules 1993 No. 206 

Great Barrier Reef Marine Park Regulations (Amendment) 
Statutory Rules 1993 No. 266 

5.22 

5.23 



Appendix 3 

Guidelines under s.42 nf the fapnrt lv1arket Development Grant, Act 1'194 

Guidelines for Industry Work Experience Criteria-1995, Determination 
No. G2 of 1995, made under s.36 of the Higher Education Funding Act 1988 

Guidelines under ss.39HB, 39F, 39EA and 39£ of the Industry Research and 
Development Act 191:!6 

H 

Handphone Stations (271v!Hz) Class Licence made under s.132(1) of the 
Radiocummunic.1tions Act 1991 
Health Insurance Commissinn Regulations (Amendment) 
Statutnrv Rules 19q4 No. 450 

Health Insurance (l9Q-l-1905 General Medical Services Table) Regulations 
Statutory Rules 1994 No. 3o2 

Health Insurance Regulations (Amendment) 
Statutory Rules 1992 No. 111 

Heritage Conservation Rebate (Provisional Cerlificate Criteria and 
Pmcedures) Dt'termination made under s.159UF of the Income Tax 
,1sses;;ment /\ct 1<136 

Heritage Conservation Rebate (Recognised Heritage Register and 
Recognised Heritage Body) Declaration made under s.159UD of the 

Income Tax ,<1.sses.~ment Act 1936 
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3.24 

3.23 

3.9, 5.24 

3.9 

3.5 

3.46 

5.25 

3.24 

3.24 

Immigration (Education) Charge Regulations (Amendment) 
Statutory Rules 1994 No. 263 3.19, 3.22, 4.10 

Immigration (Education) Charge Regulations (Amendment) 
Statutory Rules 1995 No. 39 

Income Tax Assessment i\ct 1936 
4.10 

2.69 
Income Tax Regulations (Amendment) 
Statutory Rules 1994 No. 461 2.46, 2.69-2.74. 3.45, 5.26 

Income Tax Regulations (Amendment) 
Statutory Rules 1994 No. 195 

Industrial Chemicals (Notification of Assessment) Regulations (Amendment) 
Statutory Rules 1994 No. 368 

Industrial Chemicals (Notification of Assessment) Regulations (Amendment) 
Statutory Rules 1995 No. 81 

Industrial Relations Court Rules 
Statutory Rules 199.J No. 110 

Instrument 1419 (9308) made under s.40AA(6)(ce) of the National Health 
Act 1953 

3.26 

3.42, 4.11 

.J.11 

2.79. 3.10 

5.27 

Instrument No 45 of 1994 made under subsection 196B(3) of the 
Veterans' Entitlements Act 1986 2.80. 3.5, 6.2, 6.7 
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Instruments Nos l to 26 made under subsection 196B(3) of the 
veterans' Entitlements Act 1986 3.20 

Instrument No 6 of 1995 made under subsection 196B(3) of the 
Veterans' Entitlements Act 1986 3.18, 4.12 

Instruments Nos 23 and 24 of 1995 made under subsection 196B of the 
veterans' Entitlements Act 1986 3.29 

Instruments Nos 111 and 112 of 1995 made under subsection 196B(3) of the 
Veterans' Entitlements Act 1986 3.19 

Instruments Nos 41-46 and 65-66 of 1995 made under subsection 196B(3) of 
the \eterans' Entitlements Act 1986 3.18 

Instruments Nos 47-48 and 65-66 of 1995 made under subsection 1968(2) 
and(3) of the \,eterans' Entitlements Act 1986 4.13 

Instrument No 125 of 1995 made under subsection 1968(3) of 
the Vf'terans' Entitlements Act 1986 4.12 

Instruments Nos 158-161 of 1995 made under subsection 196B(2) 
and (3) of the Veterans' Entitlements Act 1986 4.13 

Insurance (Agents and Brokers) Regulations (Amendment) 
Statutory Rules 1994 No. 32S 3.42 

International Air Services Commission Regulations (Amendment) 2.66 

M 

!vforine Orders Part 15, Ship Fire Protection, Fire Detection and Fire 
Extinction. Issue 2 

Manne OrdPrs No. 2 of 1995 

Marine Orders Part 16, Loan Lines. Issue 1 - Amendment 
lvbrine Orders Nos.1,2 and 3 of 1994 

i\,forine Orders Part 20, Ship Machinery, Issue 1 - Amendment 
lvlarine Orders No. I of 1994 

Meat Inspection (General) Orders (Amendment) 
Meat Inspection Orders No. 3 of 1993 

Meat Inspection (New South Wales) Orders 
Meat Inspection Orders No. 5 of 1993 

Migration (1993) Regulations 
Statutory Rules 1992 No. 367 

Migration Regulations (Amendment) 
Statutory Rules 1995 No. 38 

Military Superannuation and Benefits Trust Deed (Amendment) 
(No. 2 of 1994) made under s.5 of the fvlilitary and Superannuation 
Benefits Act 1991 

N 

National Health (Pharmaceutical Benefits) Regulations (Amendment) 

.3.8, 3.44 

3.44 

3.8, 3.44 

5.28 

5.29 

5.30 

3.46 

3.8, 3.45 

Statutory Rules 1994 No. 348 3.7, 3.17, 5.31-5.32 
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National Health Regulations (Amendment 
Statutory Rules 1994 No. 201 

National Parks and Wildlife Regulations (Amendment) 
Statutory Rules 1~192 No. 319 

National Parks Jnd Wildlife Regulations (Amendment) 
Statutory Rules 1,104 No. 411 

NHMRC Guidelines for the Protection of Privacy in the Conduct of 
Medical Research 

Northern Prawn Fishery (NPB Management Plan 1995, (Plan NPF01) 
made under s.17 of the Fisheries 1vfanagement Act 1991 

Nuclear Non-Proliferation (Safeguards) Regulations 
Statutory Rules 1994 No. 178 

Nursing Home Nasogastric Feeding Principles 1992 (NGPl/1992) 

Nursing Home Oxygen Treatment Principles 1992 (OPTl/1992) 

0 

Overseas Defence Determinations Nos 6 and 7 of 1995 

p 

Patents Regulations (Amendment) 
Statutory Rules 1995 No. 16 

Petroleum (Submerged Lands) Fees Act 1994 

Petroleum (Submerged Lands) Fees Regulations 
Statutory Rules 1994 No. 237 

Principles NHP 2/1993 made under the National Health Act 1953 

Privacy Act 1001 

Prndamations under s.6(3) and 7 of the ivorld Heritage Properties 
Conservation Act 1983 

Protection of the Sea (Oil Pollution Compensation Fund) Regulations 
Statutory Rules 1994 No. 126 

Public Service Determination 1994/71 

Public Service Determination 1995/3 

Q 

Quarantine Determination No. 1 of 1994 made under s.86E of the 
Quarantine Act 1908 

Quarantine Determination No. 1 of 1995 made under s.86E of the 
Quarantine Act 1908 

Quarantine Determination No. 2 of 1995 made under s.86E of the 
Quarantine Act 1908 
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3.4 

4.14 

4.14 

5.33 

3.15, 5.34 

3.12 

5.35 

5.35 

4.6 

3.5 

3.33 

3.33 

5.36 

2.63 

3.20. 3.24 

3.37 

3.20 

3.11 

3.32 

3.18, 4.15 

4.15 
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R 

Radiocommunications Regulati0ns 
Statutory Rules 1993 No. 177 

Remuneration Tribun;:i/ Act 1973 
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