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Principles of the Committee 

(Adopted 1932 i Amended 1979) 

The Committee scrutinises delegated legislation to ensure: 

(a) that it is in accordance with the statute; 

(b) that it does not trespass unduly on personal 

rights and liberties; 

(cl that it does not unduly make the rights and liberties 

of citizens dependant upon administrative decisions 

which are not subject to review of their merits by a 

judicial or other independent tribunal 1 and 

(d·) that it does not contain matter more appropriate for 

parliamentary enactment. 
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Recollilllendations of the Committee 

( i) The Minister should satisfy himself that the release of 

~ationwi~7 identification data, which he seeks to achieve 
by i,?suing certificates under sub-section 130 ( 7) of the 

Health Insurance Act 1973, is lawful under the Act. 

(ii) If it is lawful, the Minister should be satisfied that 

physical transfer can be achieved without the possibility 
that medical data could be included, 

(iii) 

(iv) 

(v) 

Proposed amendments to the Heal th Insurance Act to 

broaden the Minister's regulation-making power should 

make it unlawful for the HIC to, release to the Department 

o;f Sociial Security any information other than expressly 

defined identification verification data. 

In prepa;rin,g these amendments and the associated 

Regulat~o.ns the Minister should address the need to limit 

the intorma.tion which may be released to the Secretary of 

the ,Department of Veterans' Affairs. 

cq,mput(;!.r systems and admir,.istrative procedures 

already in u.s.e or proposed to be. used in releasing HIC 

data to Social. Security or Veterans' Affairs should be 

reviewed to ens~re that -

{a.) no flledical data can be released to Social 

S~c.u~ity; and 

(b) no medical data, other than that relating to 

veterans, ijnd properly necessary for the discharge 

of its functiops, be relegsed to Veterans' 

Aff~i:rs, 
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CHAPTER l 

SUMMARY OF THE COMMITTEE'S SCRUTINY 

:Cntroduction 

l. On 13 February 1986 the Chairman of the Regulations and 

Ordinances Committee gave notice of motion of disallowance of 

the Health Insurance Regulations (Amendment) being Statutory 

Rules 1985 No. 290, tabled in the senate on 11 November 1985. 

In an accompanying statement (Senate Hansard, 13 February 

1986, page 233), the Chairman explained that the Regulations 

prescribed the Secretary of the Department of Social Security 

to be a person to whom might be given otherwise confidential 

information from the records of the Heal th Insurance 

Commission. The Committee was concerned under its Principles 

that by this bald prescription, personal rights to medical 

privacy might be infringed if Commission information were to 

be made available to a large Department within the federal 

bureaucracy, without legal definition of the nature of the 

information which could be released, and without legal 

specification of the circumstances in which it might be 

released. 

Correspondence 

2. The Committee corresponded extensively· with the Minister for 

Health and the Minister for Social Security pressing its view 

that there should be express legal controls to eliminate the 

possibi:li ty that medical inforrna tion could lawfully be 

released to the other areas of the bureaucracy. The Minister 

for Health indicated that his. clear intention was to release 

only identification data like name, adQress, date of birth 

and· marital status and that the computer systems proposed to 

be used made it impossible fbr any medical information to be 

revealed. 
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Disallo-.,ance b:( Effluxiolli of T~ 

:i,.. II'\ the light of the Committee's strongly express<?d ol;>jectiops 

to. th<? Reg,ul;,.tions as they stood, it was eventually a.ccepted 

that the Regulations would be disallowed by effluxion of time 

when th<e> Senate rose on 10 April 1986. Under sub-section 

48(5) of the Acts Interpretation Act 1901 that date was the 

last dai on, which the Comrnittee•s motion of disallowance 

cou,ld ha\!'e b,ee?).. called on for debate. It was, by agi:eement, 

not called on and the Regulations were thereby disallowed. 

(See Gazette No .• S168, Tuesday, 15 April 1986.) 

Repr;,rt tt;,, the l;en;ll;t;, 

4. On only one pre:viou,i:;; occasion has delegated legislation been 

disallowq.<;t in the Senate by effluxion of time. (See the 

S~ve1;1-_~Y.-:-Si_xtl_i: Report, Report upon a Certain Ordinance of the 

Austi;alian Capital Territory Disallowed by Effluxion of Time, 

Decc;,ml;>er 19-~5) •. As was the ca.se then, the Committee 

cor;,.s.iders. th\\1; the background to automatic disallowance 

sh_oulc;'I be repo.;ted to the· Senate at the earliest date. In 

this q,c;1.i;;~ howevE;!,r, the implications of the Regulatl.ons and 

th.~ Mini!;i,ter• s_ agreei:µent to their dis allowance should be the 

sul;>j1>1'.t of ,;;pecial not~. 

~ C~ttee'"' li'~in,~ip),E?B, a,nd the Right to ?riV<lcCY 

5. Tl\is i$ nQt the Hirs.t occasion on >(hich the. Committee ha.s 

app,lic;,d, its P:r;'il'\Cipl<?s to prevent erosion by delega,ted 

legii.,~a.tion O¥ the right to p,;iv;tcy. In iti. Fifty~First 

Report,. Marci\ ~9,7.6,, 1;h.e. CoIDllUtte'?. desc;,ribed ho~ it .,-.;ught ,;nd 
~.b,~-:;in-ed ~~~dx:Q.~n~~ 1;9 certain Postal Services RegulatiOns 
which cont,ai.t).ed, p:i;-o~i~:i:o.Qa ~mpqw,~;ing t~e. Postal ColllJJUl?.f?.ion 

to open al'\d c!;spose of m;til. ll,lso, on 19. l,\;irch l!,~6, 1;1;\e. 

C91))11µtt.,.e recei"sed a· letter ;,;o.m the Ministe,; fo.i; !lr;>using ~d 

Col'\s.t:ructiol'\ ill,. w!\ich, 11,e gave an undertakil'\g. to sllll.E\nd. the 

!i'i,;;9-t 1loJ;11,e Qlffi'i'.'i·S R.eg;,i,~atir;,i;,.s (A!\l.en(ltne_nt,. \ •. These <.\lll.el'\<ll",ents. 

wou,ld protec.t c;,onfidel'ltia.l ,;e,co,;ds. C(\ncerning ;,pplj,cants to 
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the First Home Owners Scheme from. unjustified dispersal to 

other areas of the federal bureaucracy. The correspondence 
describing the Committee•s scrutiny of these Regulations 

appears in Appendix 3. 
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CHAPTER 2 

HEALTH INSURANCE COMMISSION 

Commission's Computer Resources 

6. The Health Insurance Commission was established by Parliament 

in 1974 to administer the Australian health insurance 

arrangements. Although the details of these arrangements 

have changed under successive governments, nevertheless the 
Commission has, over time, become the recipient and the 

repository of vast amounts of historical and current 

computerised medical information about the health of millions 
of Australians. At present more than 15. 8 million persons 

are enrolled in Medicare. It is therefore necessary for the 
Commission to operate and be responsible for the security of 

one of the largest computerised medical claims systems in the 
world. In view of the scale and complexity of its 

operations, the Commission's computer strategies encompass 

operations close to. the limits of available technology and in 

some cases in a pioneering role. 

Statistics 

7. The Commission I s computer systems receive and process over 

one million messages daily. In a full year of its 

operations, Medicare benefits are payable for about 113 

million medical services to the value of 2.2 billion dollars. 
This averages 7 distinct medical services per annum per head 

of the population. 

8. It is one of the Commission's objectives to maintain 

appropriate statistical records for heal~h planning and cost 

control. Statistical tables in the Commission I s annual 

reports. detail the numbers of persons enrolled and the number 

of services processed, by sex, age, and State; the number and 

type of services processed whether involving G.P. 1 s, 



specialists, obstetrics, 

cornpU:ter ·codes used can, 

medical C!ondi tions and 

pr·oviders-. 
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pathology, radiology etc, The 

of course, identify particular 

their treatment by identified 

9.. Quite obviously then, it is not beyond the technical 

facilities available to the Health Insurance Commission to 

produce medical profiles on identifiable individuals, 

fainilies., members of ethnic groups idehtifiable by name and 

place of residence, members of work forces making use of 

corporate medical officers, and other groups identified by 

cross-tabulated variables. Accumulated medical information 

describes an individual's or a community's physical' and 

psychological weaknesses. Thus, it is, for an individual or 

a group of individuals, a source of enormous social and 

political vulnerability. It has been recognised as such and 

used by states where the rule of law and the scrutiny of 

delegated legislation are unknown 19vel1 to the imagination. 

It i-s the wish of the Committee that it can never be misused 

i'n Australia because of powerful legal barriers to such 

misuse. It is with the intention of improving legal controls 

to protect medical privacy that the Committee· objected to the 

Health Ihsurance Regulations and pressed 'for their amendment. 

As ..a consequehce bf the Committee's scrutiny the Minister for 

i!eal'th has undertaken to make those legal controls and 

barrier-a rnore protective than they have been to date. 
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CHAPTER 3 

HEALTH INSURANCE REGULATIONS (AMENDMENT) 

Introduction 

10. Section 130 of the Heal th Insurance Act makes it unlawful 

for an officer directly or indirectly to divulge any 

information about a person which the officer has acquired in 
the performance of his or her duties. There are however, 

certain exceptions to this general prohibition and the 

Health Insurance Regulations (Amendment) relates to one of 

these. The Regulations were mnde by the Governor-General 

on 31 October 1985 under section 133 (1) of the Act which 

provides that the Governor-General may make regulations, not 
inconsistent with the Act, prescribing all matters required 

or permitted by the Act to br- prescribed. Paragraph 

130(3) (b) provides that, notwithstanding the secrecy 

provisions in sub-section 130(1) of the Act, the Secretary 

of the Department of Heal th or the General Manager of the 

Health Insurance Commission {HIC) may divulge otherwise 

confidential information (including medical details) to a 

prescribed person. By virtue of paragraph 9B(2A) (a) of the 

Regulations, the Secretary of the Department of Social 

Security was prescribed as a person to whom such 

confidential information might be divulged. 

Explanatory Statement 

11. The Explanatory Statement accompanying the Regulations 

explained that the Government had agreed that the· Department 

of Social Security should be permitted to make use of 

"computer records" of other Commonwealth instrumentalities, 

including the Commission, for the purpose of verifying 

identification details supplied by claimants and 

beneficiaries under legislation administered by that 

Department. The 11 computer records" involved would be those 
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otherwise secret records relating to payments of medicare 

benefits.. It was stated that 11 cross-rnatching" of these 

records .with those of the Department of Social Security 

,would provide an efficient means of identity Verification 

with the minimum investigation of and inconvenience to ~ 

~ claimants. 

Previous Regulations 

12. Previous Regulations have prescribed other persons and 

authorities outside the HIC to whofn. might be released 

confidential records. However, none of these gave rise to 

implications as far-reaching as the latest amendment. For 

example, Statutory Rules 1975 No. 230 prescribed the Medical 

Boards of the States, the Northern Territory ahd the A.C.T·. 

ln· a similar vein, Statutory Rules 1983 No. 106 prescribed 

off-icia·lly appointed persons who were inVestigating medical 

disciplinary matters. Also, Statutory Rtiles 1985 No. 95 

prescribed· specific legal officers in the New South Wales 

Complaints Unit of the State's Department of Health. 

13'. These prescriptions are not ide·ally drafted. They are not 

qualified to elitninate the possibility of wholesale release 

of medical data unrelated to the activities of the persons 

and' authorities- prescribed. However, in sb· far as they 

authorise release Of me'dic-a'l data for legal and medical 

purposes, they tend to' highlight the departure from this 

pattern which tJte: latest Regulations represent. 
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CHAPTER 4 

THE COMMITTEE'S CORRESPONDENCE 

:rni tial Letter 

14. The Committee's correspondence i~ fully incorporated as an 

appendix to this Report. In its initial letter of 

16 January 1986 to the Minister for Health the Committee 

stated its concern that the Regulations made it lawful to 

release material that could reveal highly confidential 

medical facts about whether an insured person or family 

member suffered from, for example·, genetic, sexual, 
psychiatric or contagious diseases. It could also include 

information about whether a person had undergone socially 

embarrassing or controversial medical procedures such as an 

abortion, a vasectomy or electro-convulsive therapy etc. 

The Committee noted that its principles might be infringed 

by delegated legislation which made it lawful to release 

suc'l. data to officials in another non-medical area of the 

bur1:!aucracy for purposes· totally urelated to the heal th 

insurance scheme, without the knowledge or consent of the 

individuals concerned. While the Committee supported the 

Minister in his desire to reduce social security fraud, the 

Regulations gave rise to fundamental questions of principle 

concerning the use of delegated legislation to facilitate 

the interlocking of the federal bureaucracy I s computer 

information systems. 

Minister's Reply 

15. In his reply of 14 February 1986 the Minister indicated that 

he shared the Committee•·s concern about the privacy of very 

sensitive medical information. However, the issue had been 

carefully considered before· the Government decided in May 

1985 that the Department of Social Security should have 

access to HIC records rel a ting to. individuals. The access 
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was granted for the exclusive purpose at v~_lid~ting the 

i.Qentity .of social security pensioners. This .wpµ)ld ,J:>e Qone 

by r.elease .of records of address., date of birth ,;1.nP. marital 

s.t~tµs ff,nc;l no medical information would be J:::evealed. 

Committee's :ller;;o~d ~tter 

16. i:n .a ,f11r,ther letter of 28 February 1986 the Committee again 

indica:ted that it was not satisfied with the Regulatlons and 

that in ,thfi! absence of amendments they could be viewed as 

i,nfrd,ngd:p.g ithe Cammi ttee' s Principles. The Committee again 

expressed its general concern about the use of .an executive 

dec-~e.e .to ~\J..th..9rise the interlocking of disparate c:omputer 

systems hold\Lng .otherwise legally protected medical secrets, 

the ·una1,1:thord.s~d q:,e;t.ease of which could make in,Qividuals 

yu:lne:r::@\le,• Th!a! Committee pointed out that increasing 

numb.e.rs ot ~\lblic servants were be:ing gi:vl§!:n ,acces;3 to an 

ever i-ncre.asing assortment of .private i-nformation about 

in4d.Y:iduai~. While the Cprnmi ttee had no r!:;!:ason to d,Jubt the 

g~n!=?;ral integ):'.i:ty of public servi,ints, tor the :purposes of 

i,ts scr.utiny of; the Regulatic;,ns ,there was ,no guaran~ee that 

futu;,:e .g.en<;!r,:,.tions of officials would equally uphold these 

hig.h stat;1.dc,tr.ds ,of j:.r.ustworthiness. The Regu.l,.ations ~nlarged 

consider.ably ,the ~11.l!ll;>.ec.s of persons J•ho could lawfully have 

ace.esp ,to ,g~e;: It\~dicc!,i J·ecords. 

17.,- In plg.c!:;! o.f infoim~l cldrninistrative controls 9ver the flqw 

of 9Rch µ,i(o.rro;,.t,j,pn ;tl)i, Committee preferred to see lega:l 

'bi;_l;rr.j..~~{S ,-~9 the rei}.~9se of :j.n;f9~rq_i;_1.tion o-t;.her ,than ,ta~t'it; 
c;l.;,t,:,., The Committee took the view that whelJ. .a legislati-ve 

inp:t;:.:r:\~rn~n±. "§.~t o.ut tQ~ ,prep}.~~ n~tu~e of t'Q~ informat,}.qn ;t,Q 

:be rel~,i;_l~gtl ~nQ. the ,circum,i;;tanpes an.d pu~.P9se ot i:t$ 

relea~e, the legitimat~· ri~hts to vit?-1 rn~4ic~l priY§.9,Y 

would bs' <,i!,j:1>g11arded and pe -s.een to be sa;fegµ_ai;dec;I.. 'j?l)e 

,t::cmu11i t-teJ;! ,µrgl!'4 -th!' •M,j.!),i:.s:tei: to ame1>.c;I. -the ;R!'gJlil;>tipµ§ t9 

q.cJ)4,.ev:e .th,i·~ oµ:!;:cpme.- · 
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Minister's Second Letter 

18. In a reply of 12 March 1986 the Minister explained how the 

Regulations could assist Social Security, h')W privacy would 

be respected under them, and how, under the Health Insurance 

Act, a certification procedure could have· been used had he 

been desirous of avoiding parliamentary scrutiny of his 

intention to allow inter-departmental information transfers. 

Social Security Fraud Prevention 

19. The HIC, having attempted to enrol the entire population of 

Australia for the purposes of Medicare, possesses a unique 

source of identification details which is subject to 

constant verification each time a person presents an account 

to Medicare. It is believed that fraudulent 

misrepresentation of identity in order to claim social 

security benefits could be markedly reduced if claimants.• 

identities could be validated against such up-to-date data. 

Protection of Privacy 

20. The Minister explained that not only had he no intention to 

disclose medical information but the computer systems to be 

used and administrative measures to be followed would 

preserve complete medical confidentiality. Social Security 

would only have access to enrolment data, including rnedicare 

numbers, on a computer file from which medical history could 

not be deduced. (See Appendix 2, page 43. The Committee 

had difficulty in assessing· the technical adequacy of these 

systems and procedures as a foolproof means of avoiding 

release of any medical data. However, in the event, it has 

not been necessary for the Committee to conclude that they 

were technically sufficient or otherwise.)' 
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Parliamentary Scrutiny 

211. The 'Min·ister also explained that he could have released the 

iriformation --required for Social Securit~l' s verification of 

client identit·.tes by· means of the certification procedure 

,un"der sub~section 130(7) of the Health Insurance Act, He 

chose to use Regulati,::ms instead because of the important 

question·s of principle inherent in any arrangements for the 

transfer of personal data between the computer systems of 

Government instrumentalities and because of the desirability 

df having these arrangements subject to parliamentary 

scru.t.i:ny. 

Other <Matters 

22. The Minister reminded the Committee that officials in the 

·oe15artment of Social Security were subject to the secrecy 

provi'sions of both the Health Insurance Act and the Social 

Security .-Act.. The Minister also pointed out that ultimately 

,the ··securi:.ty· of HIC records rest-ed with the General Manager 

~of the Commission .• It would be an, almost non-existent risk 

that he ·or she -would. act unilaterally and contrary to the 

expressed intention of the Goverrnent by using his or her 

"discretion to rel-ease more than i'denti:fication data to 

-:so·e±",11 ·Security .• 

,:Rep:re·sent:'atiOns ''from .. the 'Minister for ·social Security 

23. 0n l:9 March ~9.86 the Committee received a letter from the 

"'M±n:i'-St'er £or ."Soci:al Security ,whose Department ha·d a keen and 

·Clbv:±ous interest i;n .the ,surviv:al ·,df the .Regulations. Th·e 

·'Mini,gter ,i:n'dicate·d that administrative arrangements for 

rianding .over HIC data to Social Security ·reflecte-d .a level 

'5df .Cov:ernment :eoncern for privacy rights, .and .civil liber.ties 

·equal to that of the Commi:ttee. He remi'1dE!d the Committee 

Of the ;numerous p:roce·dur.al controls :'llhich .wou·ld ,block 

tr.ans'fe:t!ence ·'to :soc:ha'l ·Security .of medic.al rec,or,qa.. 

Iclenti'f±c:ation '.detailJs only -were sought, not medical .data. 
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Policy Decision 

24. The, Minister pointed out that the decision to make HIC 

identity information available to his Depart-ment was taken 

by the Government as a matter of policy. Such a step was 

believed to be necessary to facilitate the detection of 

social security fraud. The Minister did not believe it was 

open to the Committee to seek to alter such a policy 

decision. 

Committee's Third Letter 

25. In a further letter of 20 March 1986, the committee repeated 

its fundamental concern about the absence from the 

Regulations of legal barriers which would make it ~ 

for information other than identity verification data to be 
released to the bureaucracy. 

26. In applying its Principles, the Committee has of course been 

influenced, over time, by changes in communal attitudes to 

privacy rights. These changes have, ta. some extent, been 

brought about by the sophisticated computer resources of 

Government. A declared policy to protect medical privacy in 

association with technical and administrative procedures 

might not be an adequate counter to that sophistication 

without the vital presence of legal barriers to prevent 

release. 

Trespass Per Se 

27. For the Health Insurance Commission to transfer to Social 

Security ~ information given to it in good faith by 

millions of Australians who, of necessity, use the 

Commission, could be viewed· as per se a trespass on the 

right to privacy. However, the Committee was concerned, 

under its Principle (bl, with "undue trespass". It had in 

effect conceded that. release of identification data only 

would· not infringe its PJ:"inciples provided it was made 
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un·lawful to release information other than that. When 

technological, administrative and legal barriers were all in 

place to guarantee medical privacy, the policy goal of 

assisting Social Security with its fraud prevention measures 

could be achieved without the need to trespass unduly on 

person,il rights. 

r.egal' eonti,ola 

48. The Committee again pressed the Minister to amend the 

Regulations or, if necessary, the Act to make it unlawful to 

:cielease information other than identification data. The 

Committee considered that the regulations should define the 

type of information to be released and specify the 

circumstances of its release. The Committee emphasised its 

view tltµ,t without such legal controls, the possibiLity 

rem&ined that medical details, which are generally the most 

private infor111ation a person can possess, could 1aw£ully be 

made availaQle to Social Security in relation to millions of 

Auq.tralians. The Committee would be remiss in its 

application of Principle (b) if the possibility that this 

could happen under delegated legislation were not eliminated 

as a consequence· of its scrutiny. 

Mini-~t.~_:r:;1 '$ P..injil Letter 

29'. In a final let~er of 8 April: 1986 the Minister informed the 

Committ~e that he now agreed with the Committee on the 

dei,ir<1bility cf a legal barrier to any possibility that 

qcq_~sft "ho· HIC ~edical records, ~ould be· abused. He therefore 

ai,ceptied that! the Regulati.ons would be disallowed· l)y 

efflu?Cion of time. He undertook to introduce amendments. to 

the llealth Insurance. Act! i.n the Budget flittings 1986 to 

enlarge. his power- to make· Regulations. Adlli.ce previQ!lS-:lY 

1:eceiv,ed from the Attor:ney-General' s Depa;rtment. Qad 

indicated that the_ pre!:tcript-ion described in paragraph 

1.30(3.) (b) Q:f; the Act pe.t:mits, only the pi::ea.cdpt:iot1' ol:' an 

a.qthoi::i-t-y. or- ge:1:s..on and cannot; be, used, to au;t-hQi;is.~· 
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limitations on the nature of the information to be released. 
The foreshadowed amendment to the Act would overcome this 

and allow the making of Regulations which would meet all of 

the Committee's concerns. 

Certificate Releases 

30. In the meantime the Minister would assist the Secretary of 

the Department of Social Security in implementation of fraud 
prevention checks by issuing certificates under sub-section 

130(7) of the Health Insurance Act. This sub-section 

provides that where the Minister certifies in writing that 

it is desirable for administering social security 
legislation that information referred to in the certificate 

should be communicated, the Secretary or the General Manager 
of the HIC may divulge that information to the Secretary of 

the Department of Social Security. However, information 

relating to the rendering of a professional service shall 

not be divulged in a manner that is likely to enable the 

identification of the person involved (unless medi-fraud 

offences have been committed or are reasonably suspected).. 
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CHAPTER 5 

THE COMMITTEE'S SCRUTINY IN FOCUS 

31. In terms of the large numbers of people who might have been 

affected by them, the Heal th Insurance Regulations 

(Amendments) were perhaps the most significant regulations 

examined by the Committee in 48 years of its peace time 

existence. The Regulations made it ~ for the HIC to 

transfer to the Secretary of the Department of Social 
Security any information, including hundreds of millions of 

processable medical details on over 15 million Australians. 

32. Yet on their face no Regulations could have appeared more 

innocuous. They consisted of a one line prescription of the 

Secretary of the Department of Social Security 11 for the 

purposes of sub-section 130(3) of the Act". The· process of 

scrutiny which enabled the Cammi ttee to come to a full 

appreciation of the implications of the Regulation was 

complex. In scrutinising these Regul'ations, the Committee 

was confronted for the first time with highly complex issues 

concerning the use and interlocking of state-of-the-art 

computer technologies. For the first time, HIC computer 

systems were to be used as bureaucratic tools to improve 

surveillance and monitoring, by a.nothel:;' federal Department, 

of potentially fraudulent social security claimants. 

33. As a result of the Cammi ttee' s scrutiny the Regulations were 

ultimately disallowed in a unique fashion since the Minister 

eventually accepted that the force of the Cammi ttee' s 

criticism warranted such an outcome. Notice of motion of 

disallowance having been given on behalf of the Committee 

and not withdra;,n, called on or disposed of ;,ithin 15 
sitting days of the notice, the Regulations were disallowed 

by effluxion of time. 
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34. FQr the second time in twelve months the committee's 

scrutiny has identified a delegated instrument the flaws in 

which can be overcome only by means of a Bill for an Act to 

.amend the legislation under which the Regulations were made. 

The ~Minister has given a firm undertaking to introduce such 

,a Bil:l in the Budget Sittings. (The other regulations were 

the E><tradition (l<epublic of South Afr.i:ca) Regulations, 

statu_t_o-ry Rules 1985 No.. 14,. discussed in the Cammi ttee' s 

se.venty-s~venth Report, March 1986.) 

35. ·From the outset, the Committee harboured no doubts that the 

issue with which it was involved' was one of fundamental 

pr,inciple concerning vital personal rights to medical 

·privacy. ·At one point it was suggested that i:t was a matter 

of ·Government policy that a one line instrument of delegated 

legisl-a'C'ion be used to authorise release of identity 

qebails., notwithstanding that the instrument inci<l-entally 

authori--sed wholesale inter-bureaucracy t:tansfers of personal 

Il'\edical •data. However, the point of principle at stake was 

-always ·cl-ea·r to the Committee • 

. 3·6. ·The Regulations made it lawful to transfer medical records 

to •the Department of Social Security. That Department is 

,the largest iny,estigative arm of the federal bureaucracy. 

:rn "te.:r;ms ·of staff size it is one of the largest Departments 

of State.. lt is ·daily an applicant, respondent, ~ 

·~ or .wl.>tne.ss before the Administrative Appeals 

Tri)lunal,, the :!!e<l-eral Court and the Family Cqurt. It is 

in,vo1ve!'.1 .in 1:i!tig.ation on a .large i:ange of social security 

-ma~t-e·.t:s, ..-emp·Ioy~es I corqpensation cases and fami.l:y law 

,que.stiQns .where an unacknowledged use of otherwi-se 

·pr.1.v.i:.l:egeil rnedi~al fact, opinion and innuendo could be of 

:advantage to ,an unscrup,ulous .advocate .• It is a Department 

.whose ·v-iews may be canvassed' directl.y or indireobl:..y 1by 

cabinet or .o~her 'Departm.ents on questions of indiv,i:dua,ts·' 

,employment ,and. ,promotion,., ·and .f'n relation to :appoirttmenbs, ttp 

s•t.atµtory,, jud.ic..:ia-J. Qr •othei: high ·off.i-ce. 
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37. The Committee does not, of course, suggest that even if 

medical information were deliberately or inadvertently 
released by the HIC to Social Security it would be put to 

improper use. Neither the, Minister for Health, the Minister 
for Social Security nor the RIC would countenance this. But 
the legal possibility of abuse exists and the Committee's 

responsibility to the Senate is to remove that possibility. 
The Committee cannot underwrite the present or guarantee the 
future where there exists legal powers which could result in 
serious· abuse of personal rights to privacy. When harnessed 
to other expanding governmental powers, a legal power to 

release medical data would eventually serve to accelerate 

the erosion of personal rights by the combination of 

centralised bureaucratic and technocratic power. The 

Committee was prepared to concede that release of prima 

~ confidential identification data only would not be an 
11 undue 11 trespass and thus would not infringe its Principles. 
The Committee has accepted that reasonable fraud prevention 

measures require this in accordance with Government policy. 
But it has been this very concession and the preliminary 

access to vast private data banks which it gives, which has 

made the Committee so insistent that legal controls and 

definitions must ensure that nothing but identification data 

can, in practice, be lawfully released. 
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CHAPTER 6 

INFORMATION ACCESS BY THE DEPARTMENT OF VETERANS' AFFAIRS 

Release to Veterans' Affairs 

38. In the course of its scrutiny of the Health Insurance 

Regulations (Amendment), the Committee was made aware of 

earlier Regulations (Statutory Rules 1985 No. 50 made on 

23 April 1985) which had the effect of prescribing the 

Secretary of the Department of Veterans' Affairs to be a 

person who can· receive confidential HIC information. The 

reference in the Regulations presently under scrutiny to the 

Secretary of this Department appears to have been a 

duplication, since under the earlier Regulations the 

Secretary currently enjoys a power of access identical to 

that which has precipitated the grave concerns reflected in 

this Report .. 

Access to Medical Data 

39. The Department of Veterans I Affairs may have a .t"easonable 

need to have access to certain medical information held by 

the HIC. The Explanatory Statement accompanying the earlier 

Regulations explained that since the introduction of 

Medicare in 1984, the Department 1 s beneficiaries may have a 

dual entitlement to benefits under the repatriation 

legislation and Medicare. It may be reasonable therefore 

that the Department should have access to claims data held 

by the HIC in order to streamline claiming procedures and to 

minimise the opportunities for lodging fraudulent claims on 

either organisation. 
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Undue Trespass 

40. Although the Committee does, not object in principle to these 

arran9'ements, it does consider, in the light of this Report, 

that the legal power to access all HIC data, rather than 

d~ta related. solely to veteran-;;- affairs, is an, undue 

trespass on rights to privacy. The Committee considers that 

the seritiritents, conclusions and recommendations expressed in 

this Report apply with equal force to release to Veterans' 

Affairs. of any data other than that relating to claimants 

for vet~rans' benefits. There should' be legal controls and 

barriers to make it unlawful and procedurally impossible for 

rned.icill information on persons who are not veterans to be 

released by the HIC to the Secretary of the Department of 

Veterans' Affairs. 
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CHAPTER 7 

THE WAY FORWARD 

Six Month Rule 

41. Since the Regulations in question have been disallowed, 

paragraph 49(1) (b) of the Acts Interpretation Act will 

prevent any other Regulations the same in substance, from 

being made within 6 months of the disallowance, unless the 

Senate, by resolution, approves the making of such 

Regulations. Tb.ere will th.us eventuate either, a period of 

six months during which the Minister for Health and his 

advisers can prepare suitable amendments to the Health 

Insurance Act and suitable draft Regulations to be made 

thereunder, or, within a shorter time, an opportunity for 

the whole Senate to resolve affirmatively that fresh 

Regulations are acceptable. 

Continued Committee Scrutiny 

42. The process of the Committee's scrutiny is not therefore 

completed until the Minister's udertakings are 

satisfactorily implemented. As with all such undertakings 

the Committee will have a. keen interest in their progress. 

However, the outcome of its scrutiny perhaps leaves the 

Committee more than usually anxious that acceptable 

legislative solutions are found·. These solutions must 

balance fraud prevention imperatives against the easily 

overlooked expectations of groups in general and individuals 

in particular to enjoy· adequate legal protection of' the 

right to medical privacy. The most effective protection is 

one which combines technical security with legal sanctions, 

while permitting the controlled use of identification data. 

The Cammi ttee I s primary interest i's to see in place legal 

impediments to the release of details other than identity 

information. In a matter of such sensitivity, constraints 
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based. on statements of ministerial intention, administrative 

handling policies, standard computer systems and the avowed 

integrity of essentially independent Commission officials, 

must be supplemented by the presence of legal controls to 

ensure that the public continues to have confidence in the 

system. 

Certificates 

43. Pending- amendments to the Health Insurance Act, the Minister 

proposes to issue a series of certificates under sub-section 

130(7·) of the Act to authorise release of identity 

vertifica:tion data on the basis that it is desirable in the 

interests of administering the Social Security Act. It is 

of Course a matter for the Minister and his advisers to 

determine whether the terms of that sub-section are wide 

enough to overcome the kind of limitation which prevented 

the Minister from using paragraph 130(3) (a) of the Act. 

TliiS paragraph, which empowers the Minister to release 

otherwise confidential data if it is necessary in the public 

interest, could not authorise the wholesale release of 

Australia-wide information but rather it appears to be 

confined to the release of material concerning- one person or 

a sri't<!ll number of individuals. It may be that, on a proper 

construction, sub-section 130(7) is similarly limited. 

Amendlilelits to the Act 

44. The Committee has accepted that, in the peculiar 

di:tdtin'1St"ances Of this case, it is reasonable for the 

Minister to l::Sroaden his regulation-making powers in order 

adequately to· meet the Committee's concerns. However, the 

commit.tee is not unmindful that this is a course of action· 

wliich requires sensitive handling. It is but rarely a 
solution to regulatory infringements of personal rights and 

Civil liberties f'or regulatory power to be fltrther 

brOB.d~ned, The senate Standing Committee on the· Scrutiny of 

Bills. will, of dourse, have an opportunity to scrutinise· and 
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report on the amending Bill in accordance with its terms of 

reference and in the light of this Report. The Committee 

does not expect that the Minister for Health will deal with 

this matter in a way other than with the fairness, openness 

and sensitivity to rights which has characterised his 
exchanges with the Committee. 
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CIIAPTER 8 

CONCLUSIONS AND RECOMMENDATIONS 

Minister and Officials 

45. Throughout its scrutiny of the Regulations the Committee has 

been motivated by a desire to protect rights without 

impeding reasonable administration. That has been the 

touchstone of its operations since 1932. This approach has 

formed the basis of the co-operation which the Cammi ttee 

receives from Ministers and Departments when it draws 

attention to possible problems with delegated legislation. 

In its scrutiny of these Regulations, no less than with many 

othersr the Committee received much appreciated advice and 

assistance from the Minister for Health and his officials. 

In the final analysis the Minister acted decisively by 

issuing instructions not to contest the disallowance of the 

Regulations. Re took this action when it became apparent 

to him and the Committee that, while the Regulations 

remained in force, a properly protective balance could not 

be struck between the need legally to protect privacy while 

also affording Social Security reasonable fraud prevention 

information. His agreement to disallowance has removed the 

legal possibility that medical data could be transferred to 

Social Security under the authority of delegated 

legislation. 

Veterans' Affairs 

46. The Committee is confident that he will give serious 

consideration to the removal of any legal possibility that 

medical data concerning persons other than veterans could be 

transferred to the Department of Veterans' Affairs. 
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Law Reform Report 

4'7. On a final cautionary note, the Committee draws the 
attention of the Minister and the Senate to the Report of 
the AuSttalian Law Reform Commission. on Privacy (Report No. 

22, Parl. Paper No. 304/1983) in particular paragraph 937 
where the Commission commented: 

"When a government department or agency 

receives information on the understanding that 
it is to be used for a particular purpose, it 
might not feel constrained to limit its 

dissemination to fulfilment of that purpose, if 
wider circulation seemed to meet the needs of 
the Commonwealth." 

The fear which lies behind this sentiment is one which it is 
hoped the Minister will allay by his proposed amendments. 

lkcOJDJtlendatioiJS 

48. In the light of its scrutiny therefore the committee 
recommends that: 

( i) The Minister should satisfy himself that the release 
at nationwide identification data, which he seeks to 
aChieive by iss\ling certificates under 
130 ( 7) of the Heal th Insurance ,Act 19 7 3, 
urii'!er the Act. 

sub-section 
is lawful 

(ii) If it is lawful, the Minister should· be satisfied that 
physkal l:ransfer can be achieved without the 
possibility thal: medica! data could be included. 

(iii) Propos.ici. amendments to the Health Insurance Act to 
b:rcia.den the Minister's regulation-making power should 
mak~ it unlawful for the HIC to releas~ to th~ 
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Department of social Security any information other 

than expressly defined identification verification 

data. 

(iv} In preparing these amendments and the, associated 

Regulations, the Minister should- address the need to 

limit the information which may le9ally be released to 

the Secretary of the Department of Veterans' Affairs .. 

(v) The computer systems and administrative procedures 

already in use or proposed to be used in releasing HIC 

data to Social Security or Veterans' Affairs. should be 

reviewed to ensure that -

(a) no medical data can be released to Social 

Security 1 and 

(b) no medical data, 

veterans, and 

discharge of its 

Veterans• Affairs .. 

other than that relating to 

properly necessary for the 

functions, be released to 

Senate Standing Committee on Regulations and Ordinances 
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APPENDIX I 

Statutory Rules 1985 No. 2901 

Health Insurance Regulations' (Amendment) 
I, THE GOVERNOR-GENERAL of the Commonwealth of Australia, acting 
v..ith the advice of the Federal Executive Council, hereby make the following 
Regulation under the Health Insurance Act 1973. 

Dated 31 October 1985. 

By His Excellency's Command, 

NEAL BLEWETT 
Minister of State for Health 

N. M. STEPHEN 
Governor-General 

Prescribed. authorities for the purposes of paragraph 130 (3) (b) 
of the Act 

Regulation 9B of the Health Insurance Regulations is amended by 
omitting sub-regulation (2A) and substituting the following sub-regulation: 

"(2A) For" the purposes of paragraph 130 (3) (b) of the Act, each of 
the ronowing is a prescribed person: 

(a) the Secretary of the Department of Social Security; 
(b) the Secretary of the Department of Veterans' Affairs.". 

NOTES 

L Notified in the Commonwealth of Aumalio Gazetlt on 7 November 1985. 

2. Stalutory Rules 1975 No. 80 as amended to date. For previous amendments see 
Note 2 10 Statutory Rules 1985 No. 36 and see also Statutory Rules 198S Nos. 36, 
50, 95 and 205. 

l'nnlcJ h~ \111hunt~ h} the<. ,1111111,,n,.c,1hh<i,1\trnmcnt Pnnicr 

14~/II~ (SR .\27/85) Ca1.N'u.85492SI 
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EXPLANATORY STATEMENT 

STATUTORY RULES 1985 NO. ,!9Q 

ISSUED BY AUTHORITY OF THE MINISTER FOR HEALTH 

HEALTH INSURANCE ACT I 97 3 

HEALTH INSURANCE REGULATIONS (AMENDMENT) 

Section 133 of the Health Insurance Act 1973 ('the Act') 

pi:oy.ides that the Governor-General may make regulations 

prescribing al'l matters required· or permitted by the Act to be 

pr.escribed, or necessary or convenient to be prescribed for 

carrying out our givJng effect to the Act. 

Sub-section 130(1) of the Act provides that a person 

sll~ll not, directly or indirectly, except in the performance of 

his duties, or in the exercise of his powers or functions, 

under the-.~ct, and while he is, or after he ceases to be, an 

off~cer, make a record of, divulge or co111.municate to any 

person, any lnfora~tion with respect to the .affairs of another 

person acquired by hi• in the, perforntance of his duties, or in 

the exercise of ·hi·S powers or £unctions, under ·the Act. An 

"o£f·\cor0 is, by 'lirtue of sub-seGtion 130(14) of the Act, a 

person ,perforaing duties, or exercising powers or £unctions, 

Ul)(Jet;, -or in .Tela.t.\on to. the Act. 

s,R. No. •3z11as 
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2. 

By virtue of paragraph 130(3)(b) of the Act, the 

Secretary or the General Manager of the Health Insurance 

Commission ( 1 the Commission•) may divulge information to which 

sub-section 130(1) of the Act relates, notwithstanding the 

provisions of that sub-section, to any prescribed authority or 

person. Sub-section 130(4) of the Act, however, prohibits 

information so divulged fro1111 being further divulged by the 

recipient authority or person, and br any person or e11ployee 

under the control of that person or authority. 

Regulation 9B of the Health Insurance Regulations 

('the Regulations') prescribes for the purposes of paragraph 

130(3)(b) of the Act, authorities and persons to whom 

information, to which sub-section 130(1) of the Act relates, 

may be divulged. 

The Government agreed that the Department of Social 

Sec:uri ty should be permitted to make use of computer records of 

other Commonwealth· instrumentalities, including the Commission, 

for the purpose of verifying identification details supplied by 

claimants and beneficiaries under legislation administered by 

that Depa~tment. Cross .. ma tching of these records with those· of 

S,R, No. 327/85 
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the Department of Social Security provides an efficient means 

of verification with minimum investigation of 1 .and 

inconvenience to, bona fide claimants and beneficiaries. 

Relevant computer records of the Commission are those relating 

to paym'ents of medicare benefits under the Act which are 

slJbjCct to Sub•sectfon l30(1) of the Act. 

Tlie 'Statutory Rules amend regulation 9B of the 

Regulatioiis I to prescribe the Secretary of the Department of 

S0ci3l SeCuri ty for tlie purposes of paragraph 130(3) (b) of the 

Act. This permits access by the Secretary and persons or 

enij,1'.0yees Under the cOntrol of the Secretary, to computer 

reCofas of t:he cO'mraission for the purpose described above. 

The StattltOry ff.Utes came into operation on the date of 

their Obtificatfon in the CoinmonWealth of Australia Gazette. 

S.R. No. 327/85 
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PARLIAMENT OF AUSTRALIA • THE SENATE 
STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

The Hon. Dr. Neal Blewett, M.P. 
Minister for Health, 
Parliament House, 
CANBERRA A.C,T. 2600 

Dear Minister, 

16" January l986 

At its meeti'ng on 5 December 1985, the Committee considered 
the Health Insurance Regulations (Amendment) (Statutory Rules 
1985 No. 290, tabled in the Senate on ll November l985). 

Sub-section l30(3)(b) of the Health Insurance Act 1973 
provides that, notwithstanding penal 1. t.1.es 1.n the Act for 
disclosure of confidential information relating to the 
affairs of a person, the Secretary or the General Manager of 
the Health Insurance Commission may divulge such information 
to any prescribed authority or person. The Regulations in 
question amend regulation 9B of the Health Insurance 
Regulations by adding a new prescribed person, being the 
Secretary of the Department of Social Security, to whom 
confidential information may be given. (I note that Statutory 
Rules 1985 No. SO, being Health Insurance Regulations 
(Amendment J , have already prescribed the Secretary of the 
Department of Veterans' Affairs, though for purposes related 
to the provision of health benefits to veterans.) 

The Committee notes that sub-section 130(3) (a) of the Act 
which also allows for release of confidential information, is 
to some degree protective of personal rights to privacy of 
information in that it requires a written Ministerial 
instrument certifying that the public interest is involved 
f.or the release of confidential information in the absence "of 
consent or prescription. 

The Committee notes from the Explanatory Statement 
accompanying the Regulations that their purpose is to 
facilitate the supply of the Commission's computerised 
confidential information' to the Department of Social Security 
"for the purpose of verifying identification details supplied 
by claimants and beneficiaries under legislation administered 
by that Department". The Statement continues -

"Cross matching of these records with those of the 
Department of Social Security provides an efficient 
means of verification with minimum investigation of 
and inconvenience to, bona fide claimants and 
beneficiaries.• 
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The mater.ial to· be supplied to the Department relates to 
"payments of medicare benefits 11

.. Presumably such material 
could relate to, or could reveal, the fact that ·an insured 
person or a, member of an insured person 1 s family suffers OJ;' 

suffered from genetiC', sexual, psychiatric or other similar 
illness or from infectious or contagious diseases. That such 
information in such a form could be divulged to the officials 
in the· Department concerned under the authority of delegated 
legislation, w.i.thout the knowledge of the insured person, and 
for purposes apparently unrelated to those of the health 
insur:ance scheme, is a matter of concern to the· Committee 
under its Principles. 

Thus the use of delegated legislation to facilitate, the 
interlocking of Government Departments' computerised 
information systems where information relating to highly 
personal and confidential information is divulged for 
purposes apparently other than those related to the heal th or 
health insurance claims of insured persons, may be 
ebjec.tionabl'.e in. the absence of the knowledge and consent of 
indi.viduals concerned. 

The Committee is at one with you in your desire to reduce 
social security fraud. However, impo.t".tant issues of 
pr:inc:iple concerning rights to privacy of very sensitive 
medical. information must also be weighed· in· the balance, 
par.ticu·larly if, through the use of Ministerial certificates, 
indi vidllals' consents and other devices, the· need to use 
de·legated legis!ation for wholesale interlocking of 
confident·ial personal information databanks can be reduced or 
even eliminated. 

'Ehe Committ·ee· would welcome your comments and adv±ce on· these 
questions. 

Yours sincerely, 



MINISTER FOR 

HEALTH 

My dear Sena tor 

0~7 

Parliament Houso, 
Canberra, A.C.T. 2600 

I refer to your letter in which you raLscd a number of 
questions relating to the Heal th Insurance Regulations 
(Amendment) (Statutory Rules 1985 No. 290) which were 
considered by your Committee on S December 1985. 

The Statutory Rules in question amend regulation 9B of the 
Health Insurance Regulations by adding a new prescribed person, 
being the Secretary of the Department of Social Security, for 
the purposes of paragraph 130(3)(b) of the Health Insurance Act 
1973. As you are aware section 130 is a secrecy provision 
which prohibits officers of the Department of Health or the 
Health Insurance Commission from disclosing to any person 
information acquired by the officer in the performance of his 
duties or the exercise of his powers or functions under the Act 
with certain exceptions such as disclosure to a prescribed 
authority or person under paragraph 130(3)(b). 

In paragraph 5 of your letter you highlight the problems that 
could arise in instances where this Department provides 
information to the Secretary of the Department of Social 
Security, such as the divulging of details of an insured 
person's illnesses or diseases for a purpose that is totally 
unrelated to the health insurance scheme. 

I do share your concern about delegated legislation being used 
to facilitate the interlocking of Government Departments' 
computerised information systems, especially where such 
information relates to personal and confidential information. 
1 also agree that there are important issues of principle 
involved where personal rights, ta. privacy of very sensitive 
medical information is threatened. · 

However, I can assure you that such issues were considered 
prior to the decision to allow the Secretary or the General 
Manager to disclose information to the Secretary of the 
Department of Social Security. The reasons for this decision 
were based on the Government's decision in May 1985 that the 
Department of Social Security should have access to, among 
other things,, records relating to individuals held by the 
Health, Insurance Commission (the Commission). In so far as the 
Commission is concerned access to its data was granted to 
enable the Department of Social Sccuri ty to validate vital 
identity information concerning persons receiving pensions and 
benefits. The Government agreed that the release of information 
to the Department of Social Security was to be restricted to 
that purpose" only. The nature of the information to be 
released wou1'd be limited to records of addresst date· of birth 
and maritzil status and consequently· information about medical 
illnesses or conditions would not be Jisclosed .. The Department 
and, the Health Insurance Commission, will therefore ensure that 
no information of a medical nature will be released to the 
Secretary of the Department of Social Security. 
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In paragraph 3 of your letter you suggest that paragraph 
130{3)(a) provides a means of releasing information that would 
more readi:ly protect a person's right to privacy of 
confidentia.i information, as such release, without permission, 
requires Ministerial certification that the release of the 
confid'entl'a-1 information is in the public interest. Prior to 
the making of the regulations in question consideration was 
given to certification unde_r paragraph 130(3)(a) but was not 
proceeded' with as there are arguments to suggest that the 
provision rel,ates onl,y to the release of information in a 
particular ca,se where there is public interest in such a 
release. It wa·s considered that certification under paragraph 
130(3)-(a) was inappropri&te because it would not permi.t the 
releS:s~ of information of a general character in the· manner 
required' by the Department of Social Security. 

I trust that the foregoing will assure you that this regulation 
will not be used' by the Department or the Commission to 
disclose info,ma'tion about a person's medical history to the 
Department of Social Security. 

Sena:to'i> B Cooney 
Chairman· 
Sena,te- Standing Committee on 

Regu•la•td:ons- and ordinances 
The- sena•te 
Pa'rl'i'?ment Hquse 
C'ANBERRA ACT 26<10 
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PARLIAMENT OF AUSTRALIA • THE SENATE VI 

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

The Hon. Neal Blewett, M.P. 
Minister for Health, 
Parliament House, 
CANBERRA A.C.T. 2600 

Dear Minister, 

.;.( February 1986 

At its meeting on 20 li'ebruary 1986, the Committee considered your 
letter of l4 February 1986 in connection with the Health 
Insurance Regulations (Amendment) (Statutory Rules 1985·!10. 290). 
The Committee thanks you for the detailed consideration which you 
have given to the Committee's letter of 16 January 1985 .. 
However, the Committee retains some concern that, without 
amendment, the Regulations may infringe the principles under 
which it scrutinises delegated legislation. 

The Committee is pleased to note that you share its sensitivity 
about delegated legislation being used to interlock disparate 
computer systems. Such systems contain very private information 
about certain individuals who may be. vulnerable because of the 
very nature and privacy of that information. Increasing nUl!lbers 
of public servants are gaining access to an ever increasing 
assortment of private information about individuals,. 'ilhile the 
Committee has no reason to doubt the general integrity of the 
present generation of public servants, it can only be hoped, but 
not guaranteed, that future generations of public servants will 
equally uphold the general standards of integrity with which we 
have become familiar to date. In addition, as you would be the 
first to agree, it requires only a very eell number of 
unsuitable employees within a large bureaucracy to jeopardise the 
privacy and even the safety of wlnerable individuals who have 
placed their trust in the secux.-ity of Health Insurance Cc:munission 
c'?mputer systems to protect their privacy. 

The regulations presently under scrutiny have the effect of 
enlarging quite considerably the numbers of persons who may have 
access to the Commission's records. While it welcolll8B the 
informal restrictions which you will place on the nature and 
extent of information releases, the Committee remains uncertain 
as to how Health Insurance, Commission records in particular will 
assist the Department of Social Security. Perhaps you could let 
the Committee know precisely what it is that the Department 
wishes to verify by reference to Collllllission data and for what 
purpose. 
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rn·spit~ of the very positive sentiments in yo~r letter which t~e 
commi1:tee applaudes, nevertheless the C(!mmi ttee does rema1.n 
somewtta't apprehensive about the potential effects of the 
regula'tio'.n·s on privacy in t~e . absence of some . legislative 
proviSioh to pla·ce those restrictions you ha'1e mentioned, on a 
formal footing.. While the restrictions referred to in your 
letter sug·gest tha't only innocuous information will b'e divulged, 
there· appea·r tO:· be no lega·l barriers to the release of much more 
exten'si\l'e, i:nf"c;,rmation for any purpose. The Committee no-tes for 
example' tha·t the Explanatory Statement accompanying the 
Regulatiorrs·, while referring to the verification of 
identifi'cation· details, also refers to the "relevant computer 
records" as b"eing "those relating to payments of medic are 
berlef'i:.ts"•. Obviously, if not properly screened and edited, such 
recora·s coU'id reveal information from which details of personal 
medica·l ccih'd'itions and treatments could be deduc~d. 

It iS tlie Comnfittee• s view that when a legislative instrument 
eXpressly sets out tfi'e, precise nature of the information 
released, the exclusive circumstances in which it is to be 
reJ:e'cised and' the purpose to which it may be put, then the 
citizE!n's legitimate rights to privacy over and above such 
reasonable releases can be protected and be seen to be protected. 
It is the Committee's suggestion that you give consideration to 
affietldments· along these lines. 

It may assist you in responding to this letter if I point out to 
you that the Cotnmftte·e•s concern with tliese issues extends beyond 
the ~~ope of the Health Insurance Regulations (Amendment). On 20 
No~mber 1985 and on 18 February 1986, the committee wrote to the 
MiniSter for Housing and Construction seeking his advice in 
connection with the First Home Owners Rc.gulations (Amendment) 
($tatu!:ory Rules 1985 No. 267). These regulatio11s prescribed the 
Cof!Utli~s~6ner fOr Taxation and the Secretary of the Department of 
~ocia:l Security for the purposes of paragraph 29(2) (b) of the 
Fir.s.t_ Jiciiiu:i _ Owners Act_ 198:i. This permits otherwise confidential 
11:1formatlon to be d1Vlllged from the Home Loans Scheme in the 
2ibs'~rl.Ce of the Minister's or the Secretary's personal 
certificatio11 that such action is necessary in the public 
interest. 

i11 its ietter of 18 February 1986, the cotll!!\!ttee wrote -

"It wouid aiso be very useful if you could detail 
~he dgorous sfaindafds which it is proposed your 
Iiepi!rtment wili adopt in determining whether 
information should be released from the First Home 
Owners Scheme jiata banks. During the course of its 
ei!amination of these Regulations, the cotnmittee 
co~sidered that; if, in the light of any further 
;nfdrrnation ~fid conµnent~ you can supply, the 
Reguiations were otl\er\lise acceptable under the 
toiru'iiitteeis Principi~s, there may be some merit in 
expressly providing for inclusion of such criteria 
in thi; body of the Regullil:ionri. SUch •n approach 
riiay _!\aye advantag~s for. th~ pr!]tectibn of privacy 
in that criterili for release of iilforffiation would 
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be publicly known, made certain of applicati(?n, 
definite in content and subject to parliamentary 
scrutiny in either an original or amended form. At 
present the position appears to, be that vital 
criteria for the l:'elease of personal data can be 
determined, and perhaps periodically altered, on an 
administrative basis only..... The Committee 
considers that these Regulations raise some 
fundamental questions about the role of delegated 
legislation in the, case of rights to privacy ..•. " 

The Cammi ttee would welcome your comments and advice on whether 
it might not be preferable, if there are compelling 
justifications for dispersal of what appears to be essentially 
innocuous information, for the regulations to provide with 
certainty and precision, for those criteria which informal 
administrative guidelines might not address so effectively. 
Perhaps you could consider the value of amendments to provide 
that only identified· information can be released, in identified 
circumstances, at the request of and with the authority of, 
officers of identified seniority in the respective Departments. 

As the Committee has indicated to the Minister for Housing a.nd 
Construction, very important questions of principle are involved 
in these regulations and the Committee looks forward with keen 
interest to receiving your views. 

Yours sincerely, 

~ ~ 



MINISTER FOR 

HEALTH 

04.~ 

Parliament House, 
Canborro. A.C.T. 2600 

My dear Sena tor 12 MAR 1986 

I refer to your further letter of 28 February 1986 regarding 
the Health Insurance Regulations (Amendment) (Statutory Rules 
1985 No 290). 

I think it best that the points you have raised be dealt with 
separately. They can, I believe be summarised as concerns -

about the information to be given to Social Security and 
the. use to which it will be put; 

arrangements ensuring the privacy of Government 
information holdings; and 

Parliamentary scrutiny of arrangements for the exchange 
of information. 

l. Usefulness of Commission Data for Social Security Purposes 

At you are no doubt aware the Department of Social Security is 
responsible for some 4. 8 million clients including those who 
receive family allowance payments. 

The Department has a responsibility to ensure that the 
information upon which payments are based correctly reflects 
the clients• current circumstances. It does this by 
undertaking reviews of client eligibility and enti:tle•ent, 
These reviews are directed towards the types of cases where 
there is believed to be a higher than average risk of incorrect 
payment. The Government believes that the availability of the 
Co•mission's enrolment data for the purpose of validating 
identity enables Social Security to more effectively identify 
thoese cases where there is a risk of incorrect payment. 

The Commission's enrolment data is constantly being verified 
through the matching of the information it holds against the 
identity details on the accouO:ts presented to it for payment or 
refund. Allowing Social Security to validate client identity 
det(lil)I against such up-to-date data markedly reduces the scope 
for slicciissful misrepresentation. · 

References to "payment of medicare benefits" means only that 
the enrolment information held by the Commission is verified 
each time a claim for Medicare payment is presented to the 
H~al th Insurance Commission accompanied by an account from a 
medical practitioner or hos pi tat. Thert" '".,Ver was any 
intention of allowing the Department of Social Security access 
to medical info~mation. 
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2. Arrangements for ensuring the privacy of Government 
Computerised Information Holdings 

As well as there being no intention to disclose medical 
information, the mechanisms for handling the data which is 
being made available to Social Security are themselves very 
tightly controlled. 

I am informed that strict m·easures are being taken to ensure 
the confidentiality of information received in the Department 
of Social Security from the Commission. Data is received on 
magnetic tape and transferred by a Departmental officer direct 
to the National Computer Centre. The data is processe<! at the 
Centre and the original tapes returned by hand to the Health 
Insurance Commission. At the National Computer Centre the 
processed data is password protected to the Benefits Control 
Branch in Central Office and cannot be accessed by any other 
group within the Department. On-line access by Social Security 
is protected at the Medicare end through strictly applied 
system controls sur"rounding a computer file with no medical 
information included on it. 

Not only is the information received by the Department of 
Social Security well protected, but the scope of that 
information is essentially limited by the function it serves. 
There is no reason for information to be sought or divulged 
other than that which could be used to validate Social Security 
client identities and circumstances. Such information is 
therefore functionally restricted to medicare enrolment data 
maintained by the Commission. This information is kept on a 
separate computer file by the Commis.sion which does not contain 
data relating directly to individual claims for medicare 
benefits. The file contains no information whatsoever relating 
to any person's medical history. Information on this enrolment 
file is restricted to details of name, address, date of birth, 
11.edicare identification number, medic.are card number, and date 
of medicare enrolment. It is this file only which is passed to 
the Secretary of the Department of Social Security, and no 
other access will be had to the records of the Commission. 

3. Parliamentary Scrutiny of information exchange arrangements 

Information required for the verification of client identities 
by the Department of Social Security could have been divulged 
by means of certification under sub-section 130(7) of the Act. 
Howevei, because of the important questions of principle 
inherent in any arrangements for the transfer of personal data 
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between computerised record systems of Government 
instrumentalities, it was thought appropriate that those 
arrangements, if possible, be made the subject of Parl iaJllenta ry 
scrutiny. For this reason in particular it was preferred to 
seek appropriate prescription under paragraph l30(3)(b) of the 
Act. 

Your suggestion that considecation be given to £urther 
amendment of the regulations to limit the information available 
to Social Security has been taken up by my Department with the 
Attorney-General's Department. It has advised that paragraph 
l30(3)(b) of the Health Insurance Act 1973 ("the Act") does not 
have fleitibili ty and permits only the prescription of an 
"authority or person". It is not possible to limit by this 
regulation the kind of information that may be divulged to a 
prescribed authority or person. 

I think it should be again emphasised that all information 
divulged under paragraph 130(3)(b) of the Act is subject to 
sub-section 130(4) of the Act. This provides that an authority 
or person to whom inform~tion is divulged, and any person or 
employee under the control of that authority or person is in 
respect of that information bound by the secrecy provisions of 
section 130 in the same way as a person performing duties under 
the Act. Information passed to the Secretary of the Department 
of Social Security therefore will remain at all times subject 
to the secrecy provisions of the Act. I am informed in 
addition that the secrecy provisions of section 17 of the 
Social Security Act 1947 would apply to any information passed 
by the Commission to the Department of Social Security. 

I appreciate your concern about the possibility of a future 
generation of public servants being less wedded to the general 
standards of intezri ty which edst in the bureaucracy at the 
present time. But it is worth mentioning that access to 
•edical infor•ation cannot be obtained, unless the General 
Manager of the Comaission agrees to release it - section 
130(3)(b) of the Health Insurance Act refers to:-

"the General Manager of the Commission may divulge any 
such infor•ation to any prescribed authority or person". 

It is not therefore a question of "a very small nu•ber of 
unsuitable e•ployees jeopardising the privacy" but rather the 
risk that one person, ie. the General Manager of the 
Commission, will so•e ti•e in the future act unilaterally and 
contrary to the expressed intention of Government. I 
personally believe that such a possibility is extremely re•ote 
so much so as to wake it alaost non-existent. 
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It can be appreciated, therefore, that the use of Commission 
data proposed by Social Security provides a valuable mechanism 
to validate client identity information. It does not involve 
personal medical information and there has not been any 
suggestion of such information being sought in relation to any 
other function of the Department. I trust that, in view of the 
foregoing, the Committee will recognise that the question of 
privacy was very much in the minds of those responsible for 
making the proposed arrangements and that every possible step 
was taken to ensure the principles will be maintained. I 
believe the risk of this not continuing in the future is 
extremely low. 

Neal Blewett 
Minister for Heal th 

Sena tor B Cooney 
Chairman 
Senate Standing Committee on 

Regulations and Ordinances 
The Senate 
Parliament House 
CANBERRA ACT Z600 
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PARLIAMENT OF AUSTRALIA • THE SENATE 

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

VII 

.:z,o March 1986 

The Hon. Neal Blewett, MP 
Minister for Health 
F'atliliment House 
CANBERRA ACT 2 6 o 0 

bear Minister, 

At meetings on 13, 19, and 20 March 1986 the Committee discussed 
the Health Insurance Regulations (Amendment) (S.R. 1985 No. 290) 
arid the associated correspondence from you, in particular your 
latest detailed letter of 12 March 1986. The Co111I11ittee thanks you 
for that letter and the careful way you have explained the aims 
arid implications of the prescriptions made by the Regulations. 

However, the Committee remains concerned that under the 
Regulations as they stand no legal barrier exists to prevent the 
release of arly medical information to the Secretary of the 
ltepartmerit _of Social Security. The declared pdlicy not to release 
any infdrmation other than computer protecte enrolment data is 
characteristic of the strong stand you have taken in seeking both 
to ptotect privacy and to assist with protection of the public 
revenue. The committee is not involved "n that broader debate 
though of course, in applying general principles of propriety and 
personal rignts, its interpretation of its responsibilities is 
influenced over time lly changes iii attitudes to privacy rights 
and t1ie impact on such rights of the bureaucracy's computer 
teciirtoiogy. 

The Ccimmi tb,e has an obligation to the Senate to l!nsure that 
important rights are not trespassed on unduly in delegated 
legi~.il!Uori ~hich is ii~t debated and approved in Parlilllllllnt. For 
the Heaitl'i Iiislirahcj!, coil\i\\.ission to ti:an!!fer to social Bl!!Clli:itf 
~ iiiform,itian whicll hlis beeh given in good faith by millions of 
Aiistrlllians who of necessity use the Commission, might be viewed 
by lloii!e as, ilel::.se 1 a trespass on the right to privacy, There are 
stf'dflg aavocates of this opihioh. However, the Committee'• terms 
of _ref_er·er1ce require it to _be alert to the coilsequenees ol: 
•undue• . .l:relip!ili!!e!J oil rights. L.audiible policy goels ll!liy not a1.;ni!! 
be liufficieht jUsti'ficaHon fol: these when placed alongside 
ie!r\treiiched legal arid parliamentary principles. Such principles 
may be serioU~ly jeop,h:-dised by means ill chosen to achieve such 
goals •. 

As far as these Regulations a.r·e concerned the Committee is Of the 
view that there shoµid be some leqal impeai ment to the current 
possibility that medical i11format1on of a most prejudicial kind 
co,Hd la!;:l:ully be: releaBE!d to Social Security. The Committee 
respectfully suggests that you consider amending legislation ·tO 
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define the type of information to be released (for example 
enrolment dataJ. and to specify the circumstances of its release 
(for example on receipt of a statutory demand). 1\n undertaking 
along these lines could avoid £or all concerned the serious 
dilemma that a trespass justified in, the public interest, may be 
an "undue 11 trespass because the potential for serious abuse 
creates a greater competing public interest. An expre~s 
legislative requirement that· the procedures to be followed for 
releases of information must in law be of the kind 
administratively devised· by you, "cou!a" resolve many of the 
problems arising here. Without such ligal restraints, the 
theoretical possibility exists that medica information, which is 
generally the most sensitive private information a person can 
possess, could lawfully be made available to Soclal Security in 
relation to millions of Australians. The Committee would be 
remiss in its application of principle to delegated instruments 
if the possibility that this could happen under delegated 
legislation, were not eliminated. 

The Committee urges you to reconsider the questions raised by 
this lQtter. In order to assist you the Committee has agreed to 
make available for your information copies of its znost recent 
correspondence with the Minister for Housing and Construction 
concerning Regulations where similar questions concerning the 
right to privacy arose. You will appreciate, of course, that 
while the First Home Owner Scheme has information, of comparative 
sensi ti vi ty on some thousands of people, the Heal th Insurance 
Commission has, in many cases, extremely sensitive details 
concerning millions of Australians. 

The Committee would hope that agreement can be reached along the 
lines of that achieved with the Minister for Housing and 
Construction. The Committee appreciates that, given your views on 
the limited nature of your regulation making powers, an amendment 
to the Heal th Insurance Act may be needed to achieve such 
aefreement. 

I should tell you that the Committee has received a letter of 
19 March 1986 for the Minister for Social Security concerning the 
Regulations. The Committee had previously agreed to write to the 
Minister about the Regulations. I enclose for your information a 
copy of the Committee's letter and I will send a copy of this 
letter to him: 

Important issues are at stake in this matter. The Committee looks 
forward ·to obtaining your agreement to a solution which can 
achieve the dual aims of legally protecting privacy and allowing 
reasonable fraud prevention measures. 

Yours sincerely, 

~~ 
Barney ~~~~=: ) 
~ 



Senator B Cooney 
Chairman 

COMMONWCALTH 0~ AUSTRALIA 

Senate Standing Committee on 
Regulations and Ordinances 

The Senate 
Parliament House 
CANBERRA ACT 2600 

My dear Sena tor 

MINISTER FOR SOCIAL SECURITY 

PARLIAMENT HOUSE 

CANBERRA, A.C,T. 2800 

l<!,~·Bb 

I understand that the Committee has been considering the Health 
lnsurance Regulations (Amendment) (Statutory Rules 1985 No 290) 
tabled in the Senate on ll November 1985. 

Officers of my Department have informed me that the Committee 
has expressed some concerns about the effect of the amendment 
particulariy in relation'to the possibility of client medical 
information being given to the Department of Social Security 
and the privacy aspects involved. 

I am aware that my colleague the Minister for Health has 
written to you addressing these issues and I felt it desirable 
that I should indicate support for the views be baa expressed. 

The decision to make the identity information held by the 
Health Insurance Commission available to my Department was 
taken. by the Government as a matter of policy. 

such a step was believed to be necessary as part of an overall 
approach to the detection of social security fraud. With 
respect I don't believe that it is open to the Committee to 
seek to alter such a policy decision. 

So far as the administrative arrangements for banding over the 
HIC data are concerned I hasten to assure you that the 
Government is as concerned about the rights of individuals with 
respect to privacy and civil liberties as the Collll!littee. The 
items of information specified by the Government are of an 
identity nature only and as my colleague has already indicated 
are held quite separately to any medical information. There 
are numerous procedural controls surrounding the latter which 
would block transferrance to the Department of Social Security. 
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I think it is also worth mentioning that there is no intention 
on the part of the Government or the otficerG of my Department 
to build a file of data which combines social Security 
informadon with HIC details. The purpose of allowing my 
Department to have access to the HIC identity details was to 
allow it to ~ information· it was holding on clients 
where some risk of incorrect payments had already been 
established. The purpose is therefore one of checking 
information not one of building a new data bank which is a 
combination of client detials from both agencies. 

I am concerned that the delay in allowing the amendment to pass 
is interfering with the proper business of Government and I 
would therefore be grateful is you could convey these points to 
the Co1U1Uittee as further argument in support of the proposal. 

Yours sincerely 

~~ 
BRIAN HOWE 
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PARLIAMENT OF AUSTRALIA • THE SENATE 

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

The Hon. Brian Howe" M.P. 
Minister for Social Security 
Parliament House 
CANBERRA ACT 2 6 0 0 

Dear Minister, 

20 March 1986 

At its meeting on 20 March 1986 the Committee agreed to write 
to you in connection with the Health Insurance Regulations 
(Amendment) (S.R. 1985 No. 290) about which it is in 
correspondence with the Minister for Health. The Committee 
acknowledges that as the Minister whose Department seeks 
access to certain Health Insurance Commission information you 
have a considerable interest in the Committee's scrutiny of 
these Regulations. 

Your letter of 19 March 1986 concerning the Committee• s 
scrutiny of the Regulations was received on 20 March 1986. It 
has not yet been formally considered by the Committee. 
However, as the Committee had already agreed to write to you, 
this letter may incidentally address 9ome of the matters 
raised in your letter. A formal response to your letter will 
be sent to you after it has been considered by the Committee. 

At its meeting.on 19 March 1986 the Committee• agreed th11t it 
should draw to your attention the terms of an understanding 
reached between it and the Minister for Housing and 
Construction concerning release, to your Department or 'l'ax, 
of confidential personal information held within the Pirst 
Home OWners Scheme bureaucracy. I have enclosed for your 
information copies of relevant correspondence exchanged 
between the Committee and .the Minister on this matter. As a 
result of the Ministerial undertaking, the Senate did not 
object to withdrawal of the Notice of Motion of Disallowance 
pertaining to the Regulations in question. 

The consequence of the agreement between the Minister and the 
Committee is that the Minister will amend the Regulations to 
ensure that there will be express lega} restraints 
controlling the release of confidential pers.ona infprmation 
from the First Home Owners Scheme to other Departments. Under 
amending Regulations the type of information to be released 
will be expressly defined and the protective ligal conditions 
for its release will be specified. The "'"jor egal condition 
which will justify release will be a scatutory demand from 
the requesting departments. Definition of the type c,f 
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information to be released is to be further explored within 
the Department and, pending the outcome of this examination, 
the Minister or the Secretary will release information only 
under the usual public ihterest certification procedure, 
'!huse of which can be controlled and redressed by the Federal 
Court. 

I have enclosed for your information a copy of the 
Cornrni ttee' s latest letter to the Minister for Health. 

Yours sincerely, 



MINISTER FOR 

HEALTH 

Dear Senator Cooney 

052 

Parliament House, 
Canberra, A.C.T. 2600 

I refer to your letter of ZO March 1986 regarding your 
Committee I s continued consideration of the Heal th 
Insurance Regulations (Amendment) (Statutory Rules 1985 No 
290). 

I think I have already made it clear that I very much 
share the Committee's concern that any potential for undue 
trespass. upon personal privacy be eliminated. Further, 
whilst I firmly believe that the regulation poses no 
threat to such privacy in permitting the transfer of 
information in the manner I have previously described, I 
must agree as to the desirability of a legal barrier to 
any possibility of abuse, however remote. 

I would propose that the only reasonable solution, without 
duplicating legislative and administrative procedures, is 
to allow the time for notice of disallowances to run its 
full term which will effectively disallow the regulation. 

I would then be obliged to assist the Secretary of the 
Department of Social Security by issuinF the appropriate 
certificates under sub-section 130(7) of the Health 
Insurance Act. In issuing any certificate I have already 
clarified to the Committee in previous correspondence that 
only data which allows the Department of Social Security 
to validate client identities will be made available. 
Such specific and limi"ted use of data, I believe, is 
necessary to meet the Government's resolve to prevent 
fraud. 

I would further assure the Committee of my intentions to 
amend the Health Insurance legislation in the Budget 
sittings to enable a regulation to be drafted which would 
clearly meet all the Committee's concerns, 

In proposing this course of action I wish to draw to the 
Committee's attention that any agreement in a similar 
format to that achieved. wi ti) the Minister for Housing and 
Construction unfortunately is not a feasible alternative 
due to the limited scope of the present provisions of the 
Health Insurance Act. 
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The comments of the Committee, for which, I am grateful, 
have highlighted the fact that the regulation making power 
under paragraph 130(3)(b) of the Act is not sufficiently 
flexible to deal adequately with the range of issues 
arising from modern techniques of information transfer. 
This will be addressed in the course of future review and 
development of health insurance legislation. 

Neal Blewett 
Minister for Health 

Sena tor B Cooney 
Chairman 
Senate Standing Committee on 

Regulations and Ordinances 
The Senate 
Parliament House 
CANBERRA ACT 2600 



PARLIAMENT OF AUSTRALIA • THE SENATE 

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

The Hon. Neal Blewett, MP 
Minister for Health 
Parliament House 
~ ACT 2600 

Dear Minister, 

/• April l9B6 

At a special meeting on 8 April 1986 the Committee considered 
your letter of 8 April 1986 concerning the Health Insurance 
Regulations (Amendment) (Statutory Rules l985 No.290). 

The Committee noted: 

your proposal that the time for disallowance should run its 
course: 

that, in the absence of the Regulations, you would issue 
certificates under sub-section l30(7) of the Health 
Insurance Act l973 in order to give Social security iicceiii 
to Health Insurance Commission data which would allow Social 
Security to validate clients• identities, and 

that in the Budget Sittings you intend to introduce a Bill 
to amend the Health Insurance Act to enable regulations to 
be made which meet all of the Committee's concerns regarding 
privacy of Health Insurance Commission records. 

The Committee acknowledges that, in line with your concern to 
protect personal privacy while allowing fraud prevention measures 
to be effective, this package, when implemented, may represent a 
satisfactory compromise. The issues raised by the prospect that 
other parts of the bureaucracy are to have a,ccess to selected 
Commission data are serious and require careful handling. Your 
letter reflects your perception of that and your desire to 
achieve a proper balance. 

With agreed diaallowance of the Regulations, the immediate 
question of concern to the Committee is removed. However, the 
Conunittee should perhaps point out that while amendments to 
legislation are of course matters for the Parliament, amendments 
which broaden regulation-making powers are subject to scrutiny 
under the terms of reference of the Senate Standing Committee on 
the Scrutiny of Bills. The Committee would respectfully suggest 
that the drafting of that particula. amendment will require 
careful consideration in order to avoid any impression that 
primary legislation is to be used in place of delegated 
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legislation merely to by-pass objections of principle r,iised by 
the Regulations and Ordinances Committee. In the light of your 
correspondence with it, the Committee, of course, accepts that 
that is not in any sense your intentio.n .. 

In view of the significance of the issues raised by its scrutiny 
the Committee agreed to present a Report to the Senate on its 
examination of the Regulations. 

Since the Minister for Social Security had previously written to 
the Committee expressing his interest in the Committee's scrutiny 
of the Regulations, I have sent a copy of this letter to him for 
his information. 

Finally, the Committee wishes to thank you and your officials for 
the considerable co-operation and assistance which you have 
afforded to it in its examination of the Regulations. The 
Committee commends you personally for your readiness, in this 
matter, to act decisively in favour of the protection of rights 
to privacy. 

Yours sincerely, 

~ 
Barney Cooney 
~ 
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PARLIAMENT OF AUSTRALIA • THE SENATE 

STANDING COMMITIEE·ON REGULATIONS AND ORDINANCES 

The Hon. Brian HoWe, M.P. 
Minister for Social Security 
Parliament House 
CANBERRA ACT 2 6 0 0 • 

Dear Minister, 

/5" April 1986 

Further to your letter of 19 March 1986 and the Committee's 
letter to you of 20 March 1986 ! have enclosed for your 
information a copy of a letter sent recently to the Minister for 
Health following the Committee• s consideration of the Health 
Insurance Regulations (Amendments) and correspondence from you 
and Dr. Blewett. 

Yours sinc_!ir!ilY, 

~-<=' '::::> 
Barney .Cooney 
~ 
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Al'Pl!:NDIX 3 

Statutory Rules 1985 No, 267' 

First Home Owners Regulations' 
(Amendment) . 

I, THE ADMINISTRATOR of the Government of the Commonwealth of 
Australia, acting with. the advice of the Federal Executive Council, hereby 
make the following Regulations under the First Home Owners Act 1983. 

Dated 11 October 1985. 

J. A. ROWLAND 
Administrator 

By His Excellency's Command, 

STEWART WEST 
Minister of State for Housing 

and Construction 

J. Resulation 4A of the First Home Owners Regulations is repealed and 
the following regulation substituted: 

~ribed .. mlap 
"4A. For the purposes of section 19 of the Act, in relation to an 

appHcant in relation to whom a direction is in force under section 22 of the 
Act, the amount of the taxable income of the applicant for the relevant 
year of income· is that amount as reduced in accordance with-

(a) if the prescribed date in relation to the applicant is a date not later 
than 30 June J 984 and the relevant year of income· in rcJation to 
the applicant is the current year of inc.omc-thc fonnulo-

24,300 A . 

·---· 25,900 .. .' ··-- ·-· ··-
1448-'/11~ \SR 2$6/11~1 C:al :,..11 H~4KM ~ 
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First Home Owners /98S N". 267 

(b) if the prescribed date in relation to the applicant is a date not later 
than· 30 June 1984 and the relevant year of income in relation to 
the applicant is the succeeding year of income- -the formula-

~~.!~ A ; or 

{c) if the prescribed date in relation to the applicant is a date later 
than JO June 1984 and not later than JO June 1985 and the relevant 
year of income in relation to the applicant is the current year of 
income-the formula-

25,900 A 
27,600 ' 

where A is the amount that, but for· this regulation, would be the amount 
of the taxable income of the applicant for the relevant year of income in 
relation t~ the applicant.". • · 

2, After regulation 26 of the Firnt Home Owner> Regulations the 
following regulation is inserted; 

Persons prescribed for purposes of paragraph 29 (2) (b) of the Act 
"27. For the purposes of paragraph 29 (2) (b) of the Act, each person 

who, for the time being, holds, or performs the duties of-
(a) the office of the Commissioner of Taxation; or 
(b) the office of the Secretary to the Department of Social Security, 

is prescribed.". 

NOTFS 

I. Notified in the Commonwealth of Australfa Gazette on 18 October 198S. 

2. Statutory Rules 1983 No. 208 as amended· to date. For previous amendments see 
Note 2 to Statutory Rules 1985 No. 39 and stt also Statutory Rules 1985 No. 39. 

Printed by /wthori1ybythctommon111iealthOu~crnmcnl Printer 



059 

EXPLANATORY STATEMENT 

STATUTOR~ RULES 1984 NO. g&r 

FIRST HOME OWNERS REGULATIONS (AMENDMENT) 

Issued by Authority of the Minister for Housing and Construction 

Statutory Rule No. makes Regulations under the First Home 

Owners Ac::t 1983, to provide the formulae to be used in 

deflating incomes, where an applicant's income is required to 
be reduced by reason of the circumstances described in. section 

22 of the Act. Ordinarily an applicant :,,ill be eligible for 
assistance only if his income· in the year preceding his 
"prescribed date" (that being, the date he entered the contract 

to purchase his home, or, as an owner-builder, commenced the 
construction of his home) is below certain limits. Section 

22, however, permits in some circumstances, an applicant's 
income during the year in which his prescribed date falls, or 

the following year, to be used as the basic for assessing his 

eligibility under the Act. However, where an applicant's 

income in those years is used to assess his eligibility, it 
is deflated, to ensure equity with other applicants, whose 

income during the· earlier year is being teste~. 

The amending Regulations also enable officers 0£ the Department 

to divulge information acquired by them in consequence of 

theic' administc-ation of the Act to the Australian Taxation 

Office and the Department of social Security. 

Details of the amending Regulations are as follows -

Regulation l repeals Regulation 4A of the Principal Regulations 

and substitutes a new Regulation 4A, to provide the formulae 

fot:' deflating an applica.nt 1 s income where -

(a} the applicant's prescribed date falls before 30 June 

1984 and his relevant year of income, for the purposes of the 

Act, is the 1983/84 year [Regulation 4A(a)l; 
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(b) the applicant's prescribed date falls before 30 June 

1984 and his relevant year of income, for the purposes of the 
Act, is the 1984/85 year (Reg-ulation 4A(b)J: or 

(c) the applicant's prescribed date falls between 1 July 

1984 and 30 June 1985 and his relevant year of income, for 

the purposes of the Act, is the 1984/85 year (Regulation 4A(c) J -

Regulation 2 inserts into the Prin~ipal Regulations a new 

Regulation, Regulation 27, wh.ich prescribes the Commissioner 

of Taxation and the Secretary to the Department of Social 

Security (and any pe1cson for the time being performing the 

duties of those positions) as persons to whom information, 

acquired by Departmental officers in their administration of 
the Act, ntay be released. 
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PARLIAMENT OF AUSTRALIA • THE SENATE 

Sf ANDING COMMllTEE ON REGULATIONS AND ORDINANCES 

Stewart west, M.P. 
Minister for Housing and Construction, 
Parliament House, 
CANBERRA ACT 2600 

2. 0 November 1985 

At its meeting on 1·4 November 1985, the Committee considered 
the First Jlo:ne Owners Regulations {Amendment) (Statutory 
Rules 1985 No. 267), tabled in Parliament on 5 November 1985. 
The Committee seeks your advice in connection with 
confidentiality of information. 

Paragraph 29(2)(b) of the First Home Owners Act 1983 provides 
that, notwithstanding. penalt1.es in the Act for disclosure of 
confidential information, an officer rn.ly divulge any such 
information to any authority or person prescribed by the 
regulations. New regulation 27 prescribes the Commissioner 
of Taxation and the Secretary of the Department of Social 
Security,. The Explanatory Statement accompanying the 
regulations does not explain the reason for these new 
prescriptions. 

The Committee notes that sub-section 20(4) of the Act permits 
the Commissioner of Taxation to furnish officers 
administering the scheme with a certificate of taxable 
income, presumably with a view to combating fraudulent 
claims. The Committee also notes that in paragraph 29(2)(a) 
of the Act there arc protective provisions to facilitate 
release of confidential information but only if the· Minister 
or the Secretary certifies that this is necessary in the 
public interest. In the absence of any explanation for 
prescribing Taxation and Social Security officers, 
prescriptive releases give rise to doubts as to whether a 
protC!ctive public interest criterion is being applied. 

The use of delegated legislation interlocking Government 
Departments' information systems containing a wide range of 
confidential personal details may cause concern in the 
absence of some stated purpose not inconsistent with current 
standards for the protection of personal rights and 
liberties. The Committee is concerned about the right to 
privacy of information in the form of protection from 
unexplained and unwarranted dispersal of that information 
within the Government bureaucracy, particularly where it is 
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not immediately apparent that the information can be used for 
the purpose of prosecuting persons accused of taxation or 
social security fraud. 

The (omrnittC>c would welcome your comments .lnc.1 advice on this 
mattr:.r. 



Sena tor a·. Cooney 
Chairman 
senate Standing Committee on 

Regulations and Ordinances 
Parliament Hou~e 
CANBP.RRA ACT 

Dear S~nator Cooney, 

osa 
MINISTER FOR 

HOUSING AND 
CONSTRUCTION 

The Hon 'ire~.m 1.\ EST \1 r 
Purl1amcn1 H,,u')c (onberra .\CT 2t11MJ 

I refer to your memorandum of 20 November 1985 relating to 
the prescribing of the Commissioner of Taxation and the 
Secretary t<0 the Department of Social Security (DSS) 
as persons to whom information obtained in the administration . 
of the First Home Owners Act 1gg3 may be released. 

At the outset I would like to say that I am conscious of 
the need to safeguard the privacy of citizens and my 
Department will not be disclosing information of its own 
volition. Relevant information will only be provided to 
the Department of Social Security or the Australian Taxation 
Of.fice upon receipt of a properly authorised request in 
accordance with the resp~ctive Social Security or Taxation 
legislation~ 

As you are aware, ~elease of such information would ordinarily 
constitute a contravention of section 29 of. the Act which 
prohibits the release of infor:mation by Departmental officers. 
Like the Committee, I am concerned to ensure that the 
privacy of citizens is adequately protected from unwarranted 
intrusion by Government instrumentalities. The making of 
regulation 27, however, was not intended to permit the 
unfettered transfer of information about individuals by my 
Department to the Australian Tax Office and oss. 

As you note, section 29(2)(a) of the Act already provides a 
non-delegable function to certify that where it is in the 
public interest information may be divulged to such persons 
as either I or the Secretary to my Department direct. 
Requests for information from the Australian Tax Office or 
DSS, however, are made not infrequently and it is administrativ~ly 
impracticable for every such request to be personally 
reviewed by the Secretary or myself. 

. .. /2 
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It is proposed that my Department will adopt rigorous 
standards in determining whether infotmation should be 
supplied to the Australian Tax Office or DSS, These will 
be no less stringent than those that I and the Secretaty 
currently apply. For instance, as I have said, i:t will be 
cle-ar policy that information will he supplied to the 
Australian Tax Office or OSS only in pursuance of a sta.tutory 
<lewlnd for inf'ot"tnation from the Commissioner, the Secretary 
to that Department ,)t their respective delegates. 

In relation to the possible use of any information provided 
to the Australian Tax Office or DSS, I would point out that 
pr .vacy considerations rnay in some instances be counter-balancerl 
by the public interest of enforcing the criminal law or 
protecting the public revenue. Information concerning 
applicarts' financial and personal affairs, obtained for 
the purposes of the administration of the FhO Scheme, on 
occasion evidences a clear intention by persons to evade 
tax or unjustifiauly claim a benefit. 

I have instructed my Department to closely monitor the 
abovementioned administrative arrangements to ensure that 
there is no unwarranted or unnecessary intrusions into the 
personal affairs of applicants for FHO Scheme assistance. 

Finally I would note that section 20(4) of the Act to which 
the Committee rnakes reference only provides for the Secretary 
of my Department to req,uest the Commissioner of Taxation to 
provide the Secretary with a certificate as regards an 
applicant's taxable income. In the context of sect ion 20 
and Division 2 of. Part III of the Act this provision is 
designed solely to assist in determining whether an applicant 
falls within the statutory income limits of the Act below 
which assistance may be paid. 

Yours sincerely, 

~C- ---
STEWART WEST 
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PARLIAMENT OF AUSTRALIA • THE SENATE V 

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES 

The Hon. Stewart West, M.P. 
Minister for Housing and Construction, 
Parliament House, 
CANBERRA A.C.T. 2600 

Dear Minister, 

{ 'I February, 1986 

At its meeting on 13 February 1986, the Committee considered your 
letter of 24 December 1985 in connection with the First Home 
Owners Regulations (Amendment) (S.R. 1985 No. 267) and the 
question of communication to Taxation and Social Security 
officials of confidential personal information collected by the 
Horne Loans Scheme. 

The Committee thanks you for your detailed response and in 
particular notes that like it, you are concerned to ensure that 
the privacy of citizens is adequately protected from unwarranted 
intrusion by Government instrumentalities. However, the 
committee remains concerned that, in their present form, the 
Regulations could result in that privacy being to some extent 
unnecessarily undermined. 

In your letter you point out that relevant information held by 
the Home Loans Scheme will be provided to· the Department of 
Social Security .and the Australian Taxation Office only upon 
receipt of a properly authorised request in accordance with the 
respective Social Security or Taxation legislation.. The 
committee notes that it will be clear policy that information 
will be supplied to the Australian Taxation Office or the 
Department of Social Security only in pursuance· ·of a "statutory 
demand" for information from the Commission, the Secretary or 
their respective delegates.. rt would be very helpful to the 
Collllllittee in its examination of the Regulai;itlns if you could 
indicate what social .security and taxation, legislative provisions 
are involved which authorise those departments to make statutory 
demands .. for inforlllation from the Home LOana Scheme. 

It would also be very useful if you could detail the rigorous 
standards which it is proposed your Department will adopt in 
determining whether information should be released from the First 
Horne Owners Scheme data banks. During the c<;>urfie of its 
examination of these Regulations the committee con,!fide~ed that, 
if, in the light of any further information and dc:)!!llllerits, you can 
supply, the Regulations were otherwise aoq~.P,l' r the 
committee's Principles~ there may be some me res sly 
providing for inclusion of euch criteria in ·,tJi . of the 
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Regulations. such an approach may have· advantages for the 
protection of privacy in that criteria for release of information 
would be publicly known,made certain of application, definite in 
content and subject to parliamentary scrutiny in either an 
original or amended form. At present the position appears to be 
that vital criteria for the release of personal data can be 
determined, and· perhaps periodically altered on an administrative 
basis only. 

•rax evasion and social security fraud are subversive offences in 
that they affect the entire conununity• s pooled resources. Thus, 
the committee agrees with you that fraud on the public revenue is 
a serious offence, the detection and prevention of which should 
not be unduly impeded. However, three points may be made. 
•..-.irstly, the Committee is uncertain how information obtained by 
-:he First Home Owners Scheme can amount to evidence of a clear 
intention to commit tax or social security related crimes. 
Perhaps you could indicate how this arises. 

Secondly, if this problem arises only 110n occasion" is it not 
preferable, in the interests of confidentiality and privacy to 
continue to deal with this issue using your existing powers under 
paragraph 29 (2) (a) of the First Home Owners Act 1983. This might 
::emove any need for the Regulations which, in their present form, 
.ire of some concern to the Committee. The Committee is uncertain 
whether the ''occasional" evidence of intent to commit crime or 
":.he 11not infrequent" requests for information from the Taxation 
Office and the Department of Social Security are a complete 
justification for Regulations which may in.Cz:inge rights to 
privacy. The level of responsibility at which the important 
Qecision to release information is taken will be lowered and the 
public interest criterion which is currently applied in a 
justifiably very senior Ministerial or administrative. office may 
be diluted. 

Thirdly, it appears that a·person who receives First Home Owners 
Scheme information may not use that material for any purposes 
other than the purposes of the First Home Owners Act. Thus, it 
may be that the interlocking, by means. of delegated legislation, 
of Departments' personal information data banks which could 
seriously undermine conventional rights to privacy of personal 
information may in practice be of extremely limited use in the 
prosecution of those alleged tax and social security frauds of 
which the data is presumed to be evidence •• 

The Committee considers that these Regulations raise some 
fundamental questions about the role of delegated legislation in 
the area of rights to privacy and the committee would be very 
grateful to receive your comments and advice on· the points made 
above. 
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I should take this opportunity to remind you that in order to 
protect its freedom of action in considering the serious issues 
raised, the Committee on 5 December 1985 gave notice of motion of 
disallowance of these Regulations. Pending your further advice 
the motion of disallowance has been postponed until 14 March 
1986. 

Yours sincerely, 



068 MINISTER FOR 

HOUSING AND 
CONSTRUCTION 

The Hon. Stewart WEST M.P. 
Parliament House, Canberra, ACT 2600 

1 l, M~\l 19% 

Chairman 
Standing Committee on Regulations and Ordinances 
The Senate 
Parliament House 
CANBERRA ACT 2600 

Oear Senator Cooney, 

I refer to your letter of 18 February 1985, making further 
comments in relation to earlier correspondence on the 
Regulations prescribing the Commissioner of Taxation and 
the Secretary to the Department of Social Security (DSS) 
as persons to whom information obtained in the administration 
of the First Home owners Act 1983 (the "FHO Act") may be 
released (Statutory Rules 1985 No. 267). 

As indicated in my last letter, the Commissioner of 
Taxation and the secretary to the DSS possess comprehensive 
statutory powers to demand information to enable the 
efficient administration of the government's tax and 
social security legislation and to assist in the detection 
and prevention of attempts to defraud the public revenue. 

The specific provisions, in section 264 of the Income Tax 
Assessment Act 1936 and section 135TF of the social security 
Act 1947 enable demands to be made upon, inter alia, 
Commonwealth officers for information or documents· in 
their possession. 

As I noted in my previous letter, the amended Regulation 
will enable information to be supplied to the Australian 
Taxation Office or OSS without the approval of the Minister 
or secretary for Housing and construction, only where the 
request is in pursuance ot a statutory demand. under the 
social security Act, a s.tatutory· demand may only be 
issued where there exists: 

•reason to believe that a person is capable of 
furnishing information, producing documents or 
giving evidence in relation to lal matter that 
might affect, or have affected, the grant or 
payment of a pension benefit or allowance to 
that person or any other person, or the liability 
of that person ••• (to pay an amount to the 
Department).• 

••• /2. 
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Similarly, although the power to issue statutory demands 
under the Income Tax Assessment Act is drafted in extremely 
wide terms, the High Court has indicated that the power may 
only be used tor the proper purposes of that Act. Prior to 
the gazettal of the amending· Regulation. under the FHO Act 
on 18 October 1985, the providing of information in pursuance 
ot such statutory demands was impeded by section 29 of the 
FHO Act. It prevented the disclosure of information unless 
the Minister or Secretary certified that the disclosure was 
necessary in the public interest. The amending Regulation 
ensures that there is no unwarranted duplicating of 
administra.tive effort with both the requesting department 
(DSS or the Australian Taxation Office) and either the 
Minister or secretary of the Department of Housing and 
Construction required to consider the merits of each request. 

The administrative policy of providing information without 
certification by the Minister or Secretary only in response 
to a statutory demand inhibits the making of unwarranted 
requests, and will protect the privacy of individuals supplying 
information to my Department in connection with a FHO application 
from unjustifiable intrusions. This being the case, I suggest 
that the insertion into the Regulations of "criteria" for the 
release of information is unnecessary. 

Any release of information to oss or the Australian Taxation 
Office not in pursuance of a statutory demand will require 
sanction by myself or the secretary to the Department, 
in accordance with section 29(2){a) of the FHO Act. In these 
circumstances, the Act already provides that the release may 
only be authorized if it is •necessary in the public interest" 
to do so. Criteria to be used in determining "the public 
interest• in any specific instance are of course numerous and 
difficult to comprehensively identify; it is therefore very 
difficult, if not impossible, to specify them in legislation. 

I have noted your comment that criteria not enshrined in 
legislation may be subject to alteration an an administrative 
basis. However, the administrative guidelines will be 
incorporated in the Department's policy manuals which are 
of course accessible under the Freedom of Information Act 
and are therefore public in nature. Changes in policy 
are therefore subject to public scrutiny, and I do not 
envisage any alterations to policy being adopted without 
reflecting the broad public· concern for privacy issues. 

You will be aware that the use to which FHO scheme information 
is put by the Australian Taxation Office or DSS is a matter 
beyond my scope of responsibility (other than that which 
attaches to sub-section 29(3) of the FHO Act). In relation 
to protecting the public revenue, however, there are many 
instances in which persons provide contradictory information 
to different government instrumentalities, depending on 
the purpose for which the information is needed. Persons 
receiving a social security benefit as a supporting 
parent, for example, may disclose evidence of a "de 
facto" spouse to my Department to assist their eligibility 

•• /3. 



070 

3. 

under the FHO Scheme. The existence of such a de facto 
spouse, however, is such as to disqualify them from 
entitlement to a social security benefit. 

In view of the nature of the information which is acquired 
by my Department to enable the processing of PHO applications, 
the instances where applicants disclose information relevant 
to DSS or the Australian Taxation Office are many and varied. 
However, I share your concern for protecting the privacy of 
information concerning FHOS applicants. Accordingly, the 
administrative policy is specifically designed· to preclude 
the unfettered supply of information, which would impinge 
on their privacy. 

That the recipient of information from my Department may 
be precluded by sub-section 29(3) from directly divulging 
that information to any other person as suggested in the 
penultimate paragraph of Page 2 of your letter is largely 
irrelevantt as. the primary use of disclosed information 
would be expected to be in the detecti'on of persons 
attempting to defraud the revenue., That is, the intent 
behind disclosure relates to protection of the public 
revenue, not necessarily to the prosecution of offenders. 

Finally, I appreciate the shortcomings inherent in any proposal 
to develop comprehensive legislative provisions which balance 
privacy considerations and the need to protect the public 
revenue. The variety of circumstances are such that it 
would not be possible to guarantee in ddvance that all 
possible situations have been encompassed by such legislative 
provisions. However, I believe that the close monitoring 
of the arrangements by officers of my Department, foreshadowed 
in my previous letter to you, will rapidly identify any practical 
problems, and enable any necessary action to be taken taken. 

Yours sincerely, 

:=5:=- ....... 
t.--J> -
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PARLIAMENT OF AUSTRALl/1 • THE SENATE 

STANDING COMMITIEE ON REGULATIONS AND ORDINANCES 

The Hol'.I. Stewart west, M.P .. 
Minister for Housing and Cc,nstruction 
Parliumcnt House 
CANUEURA ACT 2600 

Dear Minister, 

18 March 1986 

At a special meeting on 18 March 1986 the Committee 
considered your letter of 14 March 1986 i,1 connection with 
the First Home owners Regu1.:i.tions (Amendment) (S.R. 1985 No. 
267}. The Committee wcs grnteful to you for the detailed 
explanations you hav~ given concerning the prescriptions mdde 
by these Regulations. However, the Committee remains 
concerned about the abRPnce of legnl, us opposed tQ policy, 
protectioris for the privacy of individuals who have given 
personal information to the First Home Owners Scheme. 

'l'he Committee in its previous letters to you of 1 November 
1985 and 18 February 1986, suggested that the Regulations 
themselves should contain c>..press reference to criteria for 
information release. Such criteria could be along the lines 
of the reasonable limitations which your administrative 
policy or administrative guidelines will impose in any event. 
The Committee remains of the view, and agai11 suggests, that 
you consider amending t~H? Regulntions tc qualify what, on its 
face, appears to be an unqualified power to release to Social 
St:!curity or Tax !!!.Z privat•:? or personal informati,.:m received 
by the First Home Owners Scheme in broad and undefined 
circ11mstances. 

It is the Cammi ttee' s uncterst an<li.1g of the position that 
neither the Act, nor the Regulations, nor your administative 
policy imposes any legal impediment to di vulgence of 
confidential personal information to the prescribed 
authorities. The Committee acknowledges and applauds the 
wisdom of your declared administrative policy to release 
information only in pursuance of a statutory demand while at 
the same time the Committee· notes no limitation appears to 
have been placed on the nature of the information to be so 
releused. Nevertheless·, the Committee is of the view that, in 
this case, inter-departmental release of confidential 
personal information should be protected by the express terms 
of t.he Regulations rather than by the contents of cul:'rent 
administrative policy. 
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The C::otnmtt"tef' ask,-. if 1•,iu might recon:,;;idcr your J.ccisiou and 
un<lertak~ to amend th(\ ne9ull\tiur,~ G<" th,'lt th~·y cxpre~cly 
limit the n{lt.urc r.,f tht: inforrnat.irJn to be re1,~ased and the 
circumstarice5 1n which it 1 s lo be r,tlr_. ,:,:•t"Hi. 

1'h<! (;ommittco is most. nn"<:iou:1 that. the positlvn i·t has 
c1dopt,_,a not be ob:~tructivt? of re,1.snnah:.a ;,,ttcmpts to detect 
and reducn frc1ud ;.,n th!! 1,ublic r1..v1~11nc. 1:-urthc-r, the 
(;omM.it.t ee- does not wish tv stand .,11 till' w,1.y of reaoonable 
iJroposaL":: ·.~·tiich will ,1:;sist iJ1 thu.t .:1im. However, 
r1otw1t::r,r.tand1ng t.ht? width of the del:egol.tiCJn conferred on you 
by pnraqraph 29{2) (b) of the Fir!;t Home (lwners Act 1983, the 
C'orr.n1.!tt-?e must consider the pror.1rle-ty of the z.iartjcul1r 
prescripti,:i,ns you have made as t.hey might O!Jerate now. 

Unde::.- its principles, the Committee if· concerned ,:ibout 
del,-·gated legislation 'hlh.i.ch 

may trespt'ss unduly on perso11nl riqhts and liberties: 

m,:1y m,1kc• right:l ( like tht• ri9ht lo privucy) unduly 
dep0ndent on unrcvicw,71ble admini~trntivo dt!cisions; or 

m,.1y deal C!Xprc•3sly or by implication with matters more 
appropric1tc for the varliarnentary forum. 

Each of these principles may have some applicati.an to the 
Regulations in their unamended form .. 

Pirstly, under the Regulations as they stand t.he right to 
privacy of embarrassing personal, marital or financial, 
details (or 11 any information with rr.:rect to the affairs of 
(aJ person" : sub-section 29(1}), may legally be invaded,. A 
person giving such information to the First Home Owners 
Sch1::me in good faith does not expect it to be further 
retailed to Social Security or Tax .. Tha Committee, of course, 
accppto tht~ contempnrnry noc:d for such procedures but argues 
that the n,1t\1rc• of t.h!.! information and circumstancet; of its 
reh•asc should b0 legislatively controll~d to a.void or reduce 
the potential for abuse cf privacy. 

Secondly, with !."egard to release under sub-section 29 ( 2) of 
the Act "an officer may divulge any such information to any 
•• ~ person prescribecfii': There is no right to challenge the 
exercise of this discretion as there normally is with many 
other administrative discretions. The Committee is not 
necessarily suggesting that there is a lacuna in the Act but 
rather it wishes to point to what it sees as a possible 
source of abuse of privacy in circumstances where the 
Regulations have not carefully set down the criteria for 
rPlease. 

~inally, at a time when the debate is reaching a head on 
issues of privacy, fraud detection and the role of 
interlocking Executive computer tech"'ology, the Committee 
must address the very basic question of the legislative 
propriety of Regulations which, notwithstanding their 
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legality, place no legal constraint on wholesale 
inter-departmental information e><change where personal 
information is concerned. 

The Committee considers that all of these difficult issues 
can be by-passed if amendments to, the Regulations describe 
the type of information to be divulged (for example identity 
and status details) and the particular conditions to be 
satisfied before this occurs (for example, a statutory 
demand). 

The Committee would respectfully urge you to reconsider the 
issues and it hopes you can under.take to accommodate its 
concerns. 

As you know the matter is now very urgent with a Notice of 
Motion of Disallo'Wance set down for tomorrow, · Wednesday, 19 
March 1986. The Committee looks forward to reaching agreement 
with you on these Regulations before that motion is called 
on. 

Yours sincerely, 

~.;;.?; c= 
~~ey Cooney 

~ 
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Chairman 
Standing· Committee on Regulations 

and Ordinances 
The senate 
Parliament House 
CANBERRA ACT 2600 

Dear Senator Cooney, 

MINISTER fOR 

HOUSING AND 
CONSTRUCTION 

The Hon. Stewart WEST M.P. 
Parliament House, Canberra. ACT 2600 

1 g MAR 1986 

I refer to your letter dated 18 March 1986, and to our 
previous correspondence in connection with the First Home 
owners Regulations (Amendment) (Statutory Rules 1985 No 267). 

As indicated in my previous letters, I am mindful of the 
views of the Committee and share your concern that the 
privacy of citizens be protected from any unwarranted 
intrusions by the bureaucracy. I have reconsidered the 
matter as I:'eguested and agree to amend the Regulations to 
describe the type of information to be divulged and the 
partico.l'ar conditions to be satisfied before this occurs. 

You will appreciate that it may take some time to develop 
Regulations and identify the nature of information which 
may be sought by the Australian Taxation Office or the 
Department of Social Security. Pending the develop111ent 
of the necessary legislative proposal I agree not to 
alter the administrative policy which is described in 
detail in my earlier letters. In the meantime I will 
continue to use the certification procedure set out in 
Section 29 (2) (al of the First Home, owners Act 1983. 

This will ensure that the rights to privacy of individuals 
providing information to my Department in connection with 
their First Home Owners Scheme application will be afforded 
a necessary measure of protect ion. 

I trust that the above agreement satisfies the requirements 
of your Cammi t tee. 

6~ 
STEWART WEST 
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VII 
PARl:.IAMENT OF AUSTRALIA ' THE SENATE 

STANDING COMMITTEE ON R!,GULATIONS ANO ORDINANCES 

The Hon.. Stewart West, MP 
Minister for Housing & Construction 
Parliament House 
~ ACT 2600 

Dear Minister, 

1{ March 1986 

At a special meeting on 19 March 1986 the Committee considered 
your letter of 19 March 1986 in connection with the First Home 
Owners Regulations (Amendment) (S.R. 1985 No. 267). 

The Committee thanks you for the very prompt consideration you 
have given to its further letter and is pleased to accept your 
undertaking to amend the Regulations along the lines suggested by 
the Committee. The Committee also appreciates your commitment 
that, pending preparation of the amending Regulations, you will 
not allow use of the new procedures which would otherwise by-pass 
you or your Secretary's personal appraisal of public interest 
considerations under paragraph 29(2) (a) of the First Home Owners 
Act. This aspect is always a matter of concern to the Committee 
since, having objected to particular proposals because they may 
infringe rights or liberties etc., the Committee takes the view 
that it could further offend the Committee's principles if the 
infringement were a continuing one even while amendments are 
prepared. 

Your letter was therefore welcomed and the motion of disallowance 
was, of course, withdrawn shortly after its receipt. 

The Committee thanks you and your officials for the assistance 
you have given the Committee in its scrutiny of these 
Regulations. The Committee, also commends you personally for your 
willingness to act to accommodate the Committee•s interest in 
protecting the right to privacy. The Commfttee looks forward to 
seeing the amendment Regulations in due course. 

Yours sincerely, 


