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Function of the Committee Since 1932, when tho Committee

was first established, the principle has been followed
that the function of the Committee is to scrutinise
regulations and ordinances to ascertain -

8

(e}

(a)

that thoy are in accordance with the statute;
that they do not trespass unduly on personal
rights and liberties;

that they do not unduly make the rights and
liberties of citizens dependent upon
administrative rather than upon judicial
decisions; and

that they are concerned with administrative
detail and do not amount to substantive
legisliation which should be a matter for
parliamentary enactment,



STANDING COMMIITEE ON REGULATIONS AND ORDINANCES

FIFTY-THIRD REPORT

The Standing Committee on Regulations and Ordinances
has the honour to present its Fifty-third Report to the
Senate.

A.C.T. MISREPRESENTATION ORDINANCE 1975

This committoe stands charged with the duty of
gerutinizing all regulations and ordinances as subordinate
legislation on certain specific grounds. Two of such grounds
are relevant, naimely

(a) that the oxdinance should not give effect to

substantive amendments of the law which, if

they are to be enacted at all, should appropriately
be enacted by Parliament as a Statute and not by
the Executive as an ordinance;

(v) that the ordinance should not unduly invade the

individual rights of citizens. *

The Misrepresentation Ordinance of the Australian
Capital Territory (no, 40 of 1975) is under scrutiny. It is
hereinafter referred to as the Ordinance and is attached "A",

This committee has rigidly abstained from involving
dtself in any consideration of policy. Its eriteria are
strictly limited to the grounds above.

The ordinance was accompanied by the usual explanatory
memorandum. It is unfortunate for this document that it
affords a startling instance of misrepresentation, It is
attachment "B",
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Misrepresentation is a factor applicable to a very ‘
wide area of logal operation., It emerges in relation to
contracts of all sorts, including sale oxr lease of land,
sale of goods, sale or mortgage of shares, insurance (including
life and marine), hire purchase, and contracts for services
(e.g. plumbing and painting) and, if fraudulent, it may be a
tort irrespective of contract.

Misrepresentation is "an active mis-statement of fact
or at all events such a partial and Tragmentary statemont of
fact as the withholding of that which is not stated makes that
which is stated absolutely false". (Lord Cairns : Peek v,
Gurnoy LR 6 HL p. 403.)

It is (a) a representation by statement or conduct;

(b) of a fact as distinct from a promise or opiniomn;

(c) with intention that the other party to the

contract should act on it;

(d) a material mis-statement, actually inducing the

other party to enter into the contract.
If it is made with knowledge of its falsity, or a reckless
disregard whether it is true or false, it is fraudulent.

Otherwise, it is innocent misrepresentation, e.g. by mistake

or negligence,

But the law does not concern itself with artificialities,
It is concerned with actual truth or falsity.

For instance, every word and sentence in a prospectus
taken seriatim may be perfectly true. But if, by the omission
of material facts, the substantive effect of the prospectus is
misleading, that document is one which is "faise in a material

particular’, (Rox v Kylsant, 1932)

So too, if a prospectus states that the conipany may
carry on the business of tramways by steam, and the fact is
that the company is authorised to carry on that businoss by
steam only with the consent of the Board of Trade, the partial

statement is false by reason of the omission of reference to
the requirement of the Board of Trade!s consent. (Derry v Pock,
1890)
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It is into this world that the Governor-General
has enacted the Ordinance.

(L) A natural misrepresentation if frauduleni entitles the
representee to rescind any contract induced thercby provided:
(a) the contract has not been affirmed
(b) restitution of all money and property received
is possible
(c) third parties have not acquired rights in
the contract property.
He is also entitled to damages whether he exercises his right

of rescission or not.

(ii) If misrepresentation is not fraudulent, but is
negligently made it has been said by the House of Lords
{Byrnes! case decided in 1964) that in special relationships
(as yet undefined, and as to which great division of judicial
opinion exists) damages may be recovered not for misrepresen—
tation but for negligence.

(i1i) If a material misrepresentation is not fraudulent, but
innocent, i.e. made by inadvertence, error, mistake or
negligence, by a person who honestly believes the same to be
true, a representce who has been induced thereby to ;nter anto
a contract may rescind the conitract, returning what he has
received and rocovering what he has paid. He is entitled to
rescission, providod
(2) he has not affirmed the contract
(b) restitution of the property he has received is
possible
(c) a third party has not acquired an interest in’
the contract property
(d) and provided also
(1) the misrepresentation has not become a term
of a contract, of the mature of a warranty
as distinet from a condition
(ii) the contract has not been performod (but
query)
(iii) in a casc of sale or leasc of land, the
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contract has not been completed by
conveyance, transfer or executed lease.

But the representox in a case of innocent
misrepresentation is not liable for damapges.

In 1962 the Law Reform Committee of England
published its 10th Report. Most of its recommendations were
enacted into law in the United Kingdom by a Misrepresentation
Act 1967. The recommendations (summarise@ were

(a) that a court should have authority to

order rescission for innocent misrepresentation
although (i) a misrepresentation had become

a term of the contract (ii) the contract had
been performed; but the Committee recommended
that a representee should still continue not
to be entitled to rescission in a case where a
contract for a sale or lease of land had been
completod by conveyance or transfer or executed
lease (except in cases of certain short term
leases )

(b) that the court should have authority to award

damages for innocent misrepresentation «

(c) that tho court should have authority to refuse

to order rescission for innocent misrepresentation,
and instead, award damages only.

There was a delay of 5 years before the Committee's
report was enacted inte legislation in 1967.

In the meantime the House of Lords had in Byrnes!' case
produced in 1964 an entirely new doctrine, that for negligent
misrepresentation damages were recoverable in special
relationships.

The Parliament adopted the Committeel!s report and
enacteds:
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(a) that a court should have authority to order
rescission for inmnocent misrepresentation
although (i) a misrepresentation had been a

term of a contract

(ii) a contract had beon performed
whether it concerned real property
or not.

(b) that a court should have authority to award
damages for innocent misrepresentation

(¢) that a court should have authority to refuse
rescission for innocent misrepresentation and

awvard damages only.
It is this legislation that the ordinance adopts.

A sample criticism of the legislation was published
by P. S. Atiyah, M.A., B.C.L. and G. H, Treitel, M.A., B.C.L.
in Volumne 30 of the modern Law Review in July 1967. Its
opening paragraph is -

Tins Act, which is based on the Law Reform Committee’s Tenth
Report,} mukes some improvements in the law as to the effvet of
snisrepresentution on a coutruct und as lo certain more or less
closely related anuiters. To- this extent, the Act may be weleomed,
but it is also open lo serious critieism. Some of the reforms are
enacled in o manusr which is quite extraordinarily torluovs and
obscure. Others are based on policy decisions. which are at oany
rale questionable aud seen to have been reuched without adequate
discussion. And the Act has allogether failed to simplify the Jaw.
It has Qefl in foree many of the distinctions which existed belore
and has superimposed its own structure upon them. ‘The resulling
state of the Jaw is almost ineredibly complex. It is indeed fortunate
ihot the Act will be lurgely superseded when the Law Commission
, codifies the law of contract,

This is typical of the majority of comment on the Act.
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(a) The other source of inspiration for the Ordinance in
quustion is South Australia. The Attorney General of that
state referred to the Law Reform Committee of South Australia
a question vhether or not it was expedient to adopt Section
14 of the Trade Descriptions Act 1968 of the United Kingdom.
The Commitice criticised the English legislation, and
rocommended the enactment of a section newly drafted by the
Parliamentary Counsel of South Australia.
The English Trades Descriptions Act 1968 is an Act
to replace the Merchandise Marks Acts 1887 to
1953 by fresh provisions prohibiting misdescripiions of
goods, services, accommodaiion and fucilities provided
in the course of trade; to prokibit false or misleading
indications as to the price of goods; to confer power
to require information or instructions relating to coods
to be marked on or 10 accompany tie goods or 1o be
included in advestisements; 0 proai the un-
anthorised use of devices or emblems signifying royal
awards; to enable the Parlizment of MNor

. wrn Irelend
to make laws relating to merchandise marksy and for
purposes connecied with those matiers,

and section 14, roferred to, providos

14.—(1) It shall be an offence for any person in the course Fale of

of any trade or busincss— mis!lfx‘ding
(@) to make a statement which he knows to be false s or fg‘;’;ﬁ?“j as
(b) recklossly to make a statcment which is falses cte.

asto any of the following matters, (hat is to say,—

(i) the provision fn the course of any trade or business of
any serviees, accommodation or faciiities .

(i) the nature of any sorviec scgommodation or facilitics
provided in the course of any trade or business

(i) the time at which, manner in which or persons by
whom any services, accommodiation or faciiilies are so
provided

(iv} the examination, approval or evaluation by any person
of any services, accommodation or facilitics so pro-
vided ; ot

(v} the location or amenitics of any accommodation so
provided.

(2) For the purposes of this section—

(@) anything (whether or not a statement as to any of the
- matters specilied in the preceding subsection) Jikely
to be taken for such a statement as to any of those
\ matters as woukd be {alse shall be decraed to be a ialse
statement as to that matter ; and
(&) a staiement made regardless of whether it is true or
falsc shall be deemed to be made recklessly, whether
or not the person making it had reasons for believing
that it might be false, '

(3) In relation to any scrvices consisting of or including the
application of any treatrmierit of pracess or ke carrying out of
any repair, the matters specified in subsection (i) of this section
shall be taken to include the eiect of the treatment, process or

, repair,

@) In this section “false ™ means false to & material degree
and “services ™ docs not include anyihing done under a contract
of service.
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By Section 24 mistake and cortain other mattors
conglitute defences, But there is no provision which we havo
been able to find in »the English Act reversing the onus of
proof.

The Section it will be noted is confined to provision
in the course of "any trade or business” of any services,
accommodation, or facilities.

But the provision drafted by the Parliamentary Counsel
of South Australia was generalised and applied to misrepresen-~
tation in the course of "a" trade or business for the purpose
of inducing another porson to enter into any contract or for
the purpose of inducing any other person to pay any pecuniary
amount or transfer any property to the representor.

It provided that the person by whom "the" trade or
business is conducted, and the person by whom the representation
is made, should each be guilty of an offence and liable to
a penalty not cxceeding $200 - Misrepresentation Act 1971 - 72.

Tho purpose was to be presumed in the absenco of
proof to the contrary. That means the onus of disproving
.

purpose was on the defendant.

It was also provided that it was a defence if the

defendant proved that he believed on reasonable grounds that

the statement was true, or where the defendant is not a person
by whom the misrepresentation was made, that the defendant
took all reasonable precautions to prevent the commission of
offences against this Section by persons acting on his behalf
or in his employment.

(v) It will be scen that the Ordinance incorporates the
substance of the South Australia logislation and thereby takes
up legislation making a false description of accommodation
and sorvices and facilities an offonce and applies it to
misrepreosentations of all soxrts.
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But the ordinance goes further., The South Australian
offence occurs only where a misrepresentation is made in
the course of "a" trade or business; but the Ordinance
transfuses that so as to make any misrepresentation in the
course of trade or commence (sc commerce) an offencey so
that under the ordinance, not only the conductor of a
business and his employee are liable, but any hapless vendoxr
of, say, a solitary obsolete traction engine or a student
selling his used books is the subject of an offence.

The foregoing amply demonstrates that the English
and South Australiap Acts of Parliament made substantial
and novel altorations to the law ~ and the Ordinance of the
Govornor-General, not enacted by the two House of Parliament,
but by the Governor~General with the advice of the Executive
Council, made at least the following substantial amendments
to the law - which if they are appropriate for enactment as
law at all, in the opinion of the Committee, could only be
appropriately enacted by Parliament.

We refer to alterations as follows -~
(a) that an innocent misrepresentation should be
a basis of an action for damages

(b) that a court should have authority to refuse
a person to whom a misrepresentation had been
made of his right to require rescission of a
contract and substitute, in the Court's
discretion, damages

(c) that in a case of innocent misrepresentation a
a Court should have authority to order rescission
after the completion of the contract, even in a
case of land, and even under a registered system

of title



(d) that the defendant should have a defence to the
action for damagos, if he had reasonable grounds
.to believe it was true.

(e} (i) That an innocent misrepresentation made for
the purpose of inducing a contract or payment
should create an offence, if made by any person
in the course of trade or his employee or person
acting on the employer's behalf.

(ii) that such a purpose should be presumed
until the defendant proved the contrary

(iii) that it should be a defence to prove that
a representor believed upon roasonable grounds
that a representation was true or that he had
taken all reasonable precautions to prevent the

commission of an offence.

Those alterations infringe the principle that
substantial alterations of the law should be enacted by
Parliament and not the Executive. Thoy also infringe the
principle that regulations and ordinances should not unduly
trespass onindividual rights - one of the most precious of
which is to be presumed innocent until proved guilty, and not
to be liable to imprisonment or fine for mistakenly making a
statement which is honestly belicoved to be true but as to which

it may be adjudged the grounds for bolief were unreasonable.

Morcover not only are the provisions of the Ordinance

novel; they implant on a complex base of the law a complicated
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set of rules which are the very antithesis of

clarity and simplicity which should be the achievement of

law reform.

For Example -

(a) Sectbon 3 refers to a contract "after" a

(v)

misrepresentation, Does this mean a contract
induced by the misrepresentation? Must the
misrepresontation still be material and is it
actionablec only when it has induced a contract?
Where under S. 3(a) the misvepresentation has
becomo a term of the contract, and that term

is a condition of the contract (as distinct from
a warranty), doos Section 4(4) entitle the

Court to deny rescission and award damages only?

(¢} Section 3(c) obviously refers to sale or lease

of land in the Territory, and includes ssuch a
contract in its provisions. Yet the Law Reform
Committec of England (para, 27(1) ) stated

that contracts for the sale or disposition of an
interest in land should not be capable of being
roscinded after execution - except in cases of
short leases. The Statute introduced and '
passed as the Misrepresentation Act 1967 in the
United Xingdom »cjected tho English Committeo's
recommendation and cnacted a provision which

is intended to apply to contracts for sale ox

lease of land - making conveyances and leases
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capable of rescission despite the fact that

thoy have displaced the contract with instruments
usually containing new covenants both express

‘or implied,

(d) Although Section 4(1) refers to a contract being
entered into "after" a misrepresentation, it
does make the operative part of the clause
depend upon the person entering into the contract
suffering loss "as a result” of so entering into
the contract - but this may not be equivalont
of "being induced" to enter into the contract
by misrepresentation,

(e) In equiparating innocent and fraudulent
misrepresentation in Section 4(1) tho Ordinance
confers the right of action for damages upon
the representee of an innocent misrepresentation -
but it is a defence under subsection (2) to prove
that the misrepresentati_on .was made "on
reasonable gounds" and was in fact believed,

The resultant case of liability is called
megligent" misrepresentation in the explanatory
memorandum,

The language of "culpa'" pervades the English
Committee report: "Culpably misled™; “at fault™;
Yinnocent of any desire to mislead". All this is a
a substitution of negligence for fraud in

this contractual fie]:d when many are advocating

the abolition of fault for tort liability ox

family law.
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(e)

(n)

iz,

It is considered that the analogy of Slacks case

(1924) AC 851 referred to in the English Law

Reform Committee Report at para. 12 is difficult

‘of application to subsections @)and.@)of Section U,

No guide is given as to the grounds upon which
the court might substitute damages for rescission.
By the exclusion of rescission in the case of
fraudulent misreprosentation from the courts dis-
cretionary power to substitute damages for
rescission, it will in many cases be material to
prove fraud., In this respcct the observations
of the English Law Reform Committec in para. 22
that actions of fraud will fall into disuse

may indicate a misconception.

Difficultios may arisc in the application of a
declaration under Section 4(4) after a party

has exercised his right of rescission., These
difficulties are not elucidated in the ordinance
by the omission therefrom of part of Section 2(2)
of the English Misrepresentation Act 1967.

In para. 14 of the English Committee's report

it is said that "any alteration of the law
relating to rescission for an innocent misrep-
resentation will make it necessary to re-

examine the statutory provisions governing the
sale of goods", and it is suggosted {para, 15)
that the two together‘will produce a "“serious

anomaly', Yet so far as appears the alterations



(3)

13.

to the Sale of Goods Act in the United Kingdom
and South Australia have no counterpart in the

Ordinance. It does not appear from the ordinance

or the explanatory memorandum that any corresponding

alteration has been made to the Australian
Capital Territory law as' to sale of goods, In
both the United Kingdom and South Australia

such alterations were contemporaneously made by
Statute. !

In the English Committee's roport the difficult
and unsatisfactory case of hire purchase is
referred to. In such case where a dealer mis-
represents the transaction and the actual legal
sale is carried through between the finance
company and the purchaser by way of hire purchase
agreement, the finance company is not liable

for the dealers fraud of misrepresentation. The
Committee recommended that the dealer be treated
as a finance company's agent. It doaes not
appear that any express enactment has been made
to this effect. In the Ordinance it may have
been intended to cover the case by making (S. 4(1)c)
"a person who receives any direct ox indirect’
consideration or material advantage as a result
of the formation of the contract" liable for
misrepresentation. But if this was the intention,

the rosult is very obscure.
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The Committee requested comments from the Minister.

A copy of the Minister's reply is Attachment "C'".

Upon that the Committee's legal adviser, Dr Anthony

Andrey, QC,has commented as in Attachment "D',

In the Australian Capital Territory, although there
is now a fully elected Legislative Assembly, it is itself
established by ordinance and not by Act of the Parliament.

It has no statutory powers to enact legislation for the
territory; such legislation in the form of ordinances is still
formally made by the Governor-General with the advice of the
Executive Council. Such ordinances are still subject to
disallowance by either House of the Parliament. The practice
of the government has been to refer draft ordinances to the

Assombly for debate, but its opinions are advisory only.

Therefore unless and until tho Senate resolves
otherwise, the Committee is of the opinion that Australian
Capital Territory ordinances stand referred to this Committee
for consideration on the basis of subordinate legislation

made by the Executive Government.

The Committee recommends the disallowance of the

Ordinance.

Dissents by Senator Durack and Senator Ryan are
attached. ’

IAN WOOD
Chailrman

29 April 1976



DISSENT BY SENATOR DURACK

I agree that one of the criteria followed by the Committee
in scrutinising Regulations and Ordinances is to ascertain
that they are concerned with administrative detail and

do not amount to gubstantive legislation which should be

a matter for parliamentary enactment. However, in my
opinion this principle should be applied with discretion
and with regard to the particular circumstances of each
piece of subordinate legislation.

In regard to Ordinances the Committee has already modified
the application of these principles in regard to certain
Territories and indeed has altogether withdrawn from the
serutiny of Ordinances of some Territories, e.g. the
Northern Territory.

So far as the Australian Capital Territory is concerned,
the vast majority of its substantive laws are made in the
forin of Ordinances and if the majority opinion of this
Report prevailed all such laws would have to be mede by
Act of Parliament, This would add a considerable burden
to the Parliement's legislative work.

The Territory now has a fully elected Legislative Assembly,
and although its powers are advisory only it is nevertheless
designed to provide a measure of self-government for the
Perritory.

It would seem to be a contradiction of this development
that any Ordinance which changes the substantive law of
the Territory has to be passed as an Act of Parliament.
It may well be that some Ordinances could be of such
paramount influence in the laws of the nation as a whole
that they should be enacted only after full debate in

the Parliament. The changes made in the law of contract
by this Ordinance are not, in my opinion, of such a
character.



I agree that the Committece should scrutinise ordinances
with regard to its other principles and if a major
offence is done to those principles, disallowance of
the ordinances should be recommended to the Senate.

In my opinion Section 6 of the Misrepresentation Ordinance
offends the principle that subordinate legislation

should not unduly trespass upon individual rights. The
gection creates a criminal liability for misrepresentation
vhether it be fraudulent or innocent. It provides a
defence if the representor can establish that he had
reasonzble grounds for believing that his representation
was true. It is not a sufficient defence for him simply
to prove that he believed it was true. This does great
violence to our basic notions of criminal responsibility.

The section also places upon the defendant the onus of
proof of reasonable grounds for his belief and in my
opinion this reversal of the onus of proof is not justified
and is a serious invasion of individuwal rights.

P. D, DURACK *

DISSENT BY SENATOR RYAN

I dissent from the Report for the reasons given in
Senator Durack's dissent.

S. M. RYAN



ATTACHMENT A

AUSTRALIAN CAPITAL TERRITORY

No. 40 of 1975

AN ORDINANCE

To amend the Law relating to Misrcpresentation,

I, THE GOVERNOR-GENERAL of Australia, acting with the advice
of the Executive Council, hereby make the following Ordinance under
the Seat of Govermment (Administration) Aci 1910-1973,

Dated this thirticth day of October, 1975,

JOHN R. KERR
Governor-General,

By His Exccllency’s Command,

GORDON M. BRYANT
Minister ol State for the Capital Territory,

MISREPRESENTATION ORDINANCE 1975

1, This Ordinunce may be cited as the Misrepresentation Ordinance Short titke.
L

. 2. In this Ordinance, unless the contrary intention appears, * court * Definition.
includes an arbitrator,

3. Where a person has entered into a contract after a misrepresenta- Removal of
tion has been made to him, the person shall, it otherwise he would be (riain bars
entitled to rescind the contract without alleging fraud, be entitled, ’
subject to this Ordinance, to rescind the contract notwithstanding that——

(a) the misrepresentation has become a term of the contract;

(b) the contract has been performed; or

(c) a conveyance, transfer or other document has been. regis-
tered under a law of the Territory as a result of the contract.

.4 (1) Where a person enters into a contract after a misrepresenta- Dumages for
tion has been made to him by— e rprasen:
(a) another party to the contract;

(b) a person acting for, or on behalf of, another party to the
contract; or

* Notified in. the Austlion Govermment Gazetie on 31 October 1978,
15297/75—Recommended retait price 8¢
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(¢) a person who receives any dircet or indireet consideration
or material advantage as a result of the formation of the
contract,

and as a result of so entering into the contract he suffers foss, any person
(whether or not he is the person by whom the misrepresentation is
marde) who would be liable for damages in tort in respect of the loss had
the misrepresentation been made traudulently, shall, subject 10 this
section, be so liuble, notwithstanding that the misrepresentation was
not made fraudulently.

(2) It is a defence to an action under sub-scction (1) that the
person by whom the representation was made had reasonable grounds
to believe, and did believe up to the time the contract was made, that
the representation was true,

(3) Sub-scction (2) does not_apply to or in relation to an action
against a parly to a contract arising out of a misrepresentation by a
person acting for or on behalf of that party where—

() the defence specificd in sub-saction (2) would be available
to that person; and
(b) the reasonable grounds for belicf held by that person that
the representation was true arose out ok an act or omission
by that party,
unless the defence specified in sub-section (2) would be available 0
that party if he were the person by whom the misrepresentation was
made,

(4) Where in proceedings arising out of a contract it is proved
that a person has rescinded, or is entitled to rescind, the contract on
the ground of misrepresentation other than fraudulent misrepresentation,
the court, after consideration of the cc | s of the rescission, and
the consequences of a declaration under this sub-section, in the circum-
stances of the case, may. il it considers it just and equitable to do s,
declare the contract to be subsisting and award such damages as it
considers fair and reasonable in view of the misrepresentation,

(5) Damages may be awarded against a person under sub-section
{4} whether or not hie is liable for damages under sub-section (1) but—
() a court shall, in assessing damages under a provision of this
section, take into account any award of damages under any
other provision of this section, or of damages or compensa-
tion under any other {aw; and

(b) in ing d or comp tion in proceedings under
any other Jaw relating to a contract, the court shall take

into account any award of damages under this section,

5. If an agreement contains a provision that would exclude or
restrict—
() any liability to which a party to a contract may be subject
by reason of a misrepresentation made by him before the
contract was made; or
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(b) any remedy available to another party to the contract by
reason of such a miisrepresentation,
that provision shali be of no cflect except to the extent (if any) to
which, in any proceedings arising out of the contract, the court may
allow reliance on it as being fair and r ble in the ci Ance!
of the case.

6, (1) Where in the course of trade or commence a person makes
a misrepresentation—
(a) for the puspose of causing or inducing another person to
enter into a contract; or
(b) for the purpose of causing or inducing another person to
pay any pecuniary amount, or to make over or transfer
any real or personal property, to the person by whom the
misrepresentation is made or to any other person,
the person by whom the misrepresentation is made is guilty of an
offence against this Ordinance punishable, on conviction, by a fine
not exceeding $1,000.

(2) Where the mistepresentation referred to in sub-section (1)
is made—
(a) by a person acting in the course of his employmeni—his
employer; or
(b) by a person duly authorized to act on behalf of another
person—that other person,
is also guilty of an offence against this Ordinance punishable, on
conviction, by a fine not exceeding S1.000.

(3) Where in proceedings under this section it is proved that a
misrepresentation in fact acted as a material inducement to a person—
(a) to enter into a contract; or
(b) to pay any pecuniary amount, or to make over or transfer
any real or personal property, to the person by whomt the
misrepresentation was made, or to any other person,
and that, in consequence, the person by whom the misrepresentation
was made derived any direct or indirect consideration or material
advantage, it shall be presumed, unless the contrary is otherwise
established, that the mistepresentation was made for the purpose of
inducing the person to whom it was made to enter into that contract,
to pay that pecuniary amount, or to make over or transfer that
property, as the case requires.

. (4) It is a defence to a prosecution for an offence under this section
that—

(a) the person by whom the representation was made believed.
upon reasonable grounds that the representation was true;
or

(b) where the defendant is not the person by whom the repre-
sentation was made—

(i) the defendant took all reasonable precautions
to prevent the commission of offences against this

Misrepresen-
tation in
trade or
commerce
an offence,

Bedis ST
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section by persons acting on his behalf or in his
employment; or

(ii) the defendant did not know, and could not
1easonably be oxpeeted to have known, that the
representation had been made, or that it was untrue,

{5) A person convicted of an offence under this scction is not
liable to prosecution under another Jaw of the Territory for an ofience
arising out of the same facts,

Application, 7. Nothing in this Ordinance applies to or in rclation to a mis-
2! tation, or an ag made before the commencement of
this Ordinance,
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ATTACHMenT 8

AUSTRALTAN CAPITAL TERRITORY
MISREPRESENTATION ORDINANCE 1975

EXPLANATORY MEMORANDUM

This Ordinance pgives effect to certain
recommendations of the English Law Reform Commission
regarding the existing law relating to misrepresentation,
The Ordinance extends a party's right to roscind a
contract inducced by innocent misropresentation, confers
on that party a right to recover damages for negligent
misreprescentation, cmpowers a court to awvard damages
instead of ordering the reecission of a contract, and
limits a party’s right to exclude by contract his
liability for misrepresentation, In this regerd the
Ordinance accords with similar legislation introduced
in the Unitod Kingdom in 1967 and South Australia in 1971,

The Ordinanco also implements a recommendation
of ihe Law Reform Committee of South Australia that
civil remedies arc not of themselves sufficient to protect
the public against exploitation in commercial dealings.
It will bo an offoncc to make a misrepresentation, in
trade or commerce for the purpose of causing or inducing
angther person to enter into a contract to pay any
pocuniary amount or to transfer any real or personal
property, The onus is placed on the defendant of proving
that such a misrcepresentation was not made for the
purpose of inducing the entering into of the contract.
It is a defence to such a charge to prove that the
represcntor belioved the statement to be true, or took
all reasonobleo procautions to prevent the commission of

the offenco,



ATTACHMENT C

PARLIAVMENT OF AUSTRALIA

MINISTER FOR THE CAPITAL TERRITORY
. PARLIAMENT House
, CANBERRA, A.C.T, 2600

18 HAD 573

My dear Senator,

I refer to your letter of 4 March 1976
concerning the Misrepresentation Ordinance 1975,

It is essential to impose criminal sanctions
on those vho use misrepresontation as a method of
business to cheat the public., The onforcement of this
legislation will do much to improve the standards of
honesty and integrity in business and will give the
public much needed protection against unserupulous
business methods, The cnactment of provisions of a
similar effcet in England in the Trade Descriptions
Act 1968 greatly reduced the incidence of fraudulent
trade propaganda,

While I agree thail the onus of proof of the
eloments of a criminal offence should normally be upon
the prosccution, I cannot agree thuat reversal of the
onus of proof is always "an objoctionable intexference
with the right of accused persons”, I am fortified
in this opinion by the words of Loird Reid in Sweet v
Parsley (1970) 4.C. 132 at page 150 that:

", .. there are many kinds of casc wheore putting
on the proseccution the full burdon of proving
mons rea creates great difficulties and may lead
to many unjust acquittals ,.. Parliament has not
infroquently transferred the onus as regards
mons rca to the accused, so that, once the
nocessary facts are proved he must convince the
Jury that on the balance of probabilities he is
inneocent of any eriminal intention. I find it
a litile surprising that moro use has not been
mado of this method™,

In the same case Lord Pearce (at page 157)
referred to this motlitod as Ma fair and sensible coursel,
Tt was tho wview of Lord Pearce that the High Court of
Australia had adopted this very method by its development
of tho defonce to statutory offences of honest and
roasonable mistake, The same vieow of the High Court's
docisions was taken in the third edition of Halsbury's X
Laws of Bugland (Vol. 10 page 283) and by Professor Colin
Joward in his articlo "Strict Responsibility in the lH.gh
Court of Australia® (1960), 76 L.Q.R. 517 at page 566.
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The reversal of the onus of proof is certainly
not without substantial precedent in Australia, Section
47 of the Uniform Companies Act provides cxriminal
liability for any untrue stateoments or non-disclosures
in a prospeetus inviting porsons to subscribe for sharces
or debonturoes in a company, unless the person who
authorised or caused the issue of the prospectus proves
oither that the statements or non-disclosures were
impaterinl or that lhic had reasonable ground to belseve
and did, up to the time of the issuc of the prospectus,
belicve the statomonts were true or the non-disclosures
immaterial, A provision to this effect is contained in
the A,C,T, Companies Ordinance 1962-1974,

Soction 6 of the Misrcpresentation Ordinance
is bascd upon a number of English and Australian
authoritics, The roversal of the onus of proof was
recommended by the United Kingdom Comnittee on Consumer
Protectlon in its Final Report presented to Parliament
in July 1962 (paragraphs 624-629). Those recommendations
wero thomselves based on precoedents in legislation
dealing with Weights and Measures and Food and Drugs.
The rccommendations were cnacted in scctions 14 and 24
of the Trade Descriptions Act 1963 (U.K.). The Law
Reform Committee o' South Australia in its Ninetecenth
Report (1971) approved the principle of reversal of onus
of proofl Lut, because of a number of defects in the
English sections, reccommended the adoption of a provision
substantially in the form of scction 6 of the Ordinance.
That recommendation was adopted and enacted in scction 4
of the Misrepresentation Act 1971-1972 (S.A.) with the
approval of all paxtics in the House of Assembly.

It is my opinion that there is good reason for
the roversal of the onus of proof in section 6 of the
ordinance, The only person who would have knowledge of
the beliof of tho accused ox the purpose for which the
represontation was made, would be the accused, The

‘absence of these provisions would place very heavy

burdens on the prosecution, Indeed, unless the mis-
roprosentation was so manifestly absurd that no trader
could have bolieved it, or thore was very substantial
objective ovidonce that the trader know it to be false,
a prosccution under section 6 would soldom, if over,
succeed,

On tho othor hand, an honest trader would not
be disadvantaged by the reoversal of onus, Lor he would
not make an assortion about his goods or sorvicos without
cause., le necd only demenstrate that cause and thoreby
show that it was more probable than net that he X
roasenably beliocved his assertion to bo truc, ox ind}eate
that s purposc in making the assertion was not to induce
the other party into entering the contract., ALL othox
olaments of the offence must be proved beyond reasonnble
doubt Ly the proscention,
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The coffect of the requirements that the belief
be reasonable would be o render liable a person who
negligently makes a misrcpresentation in the coursc of
trade or commercoe, The magistrate would naturally
differentiate noegligent and wilful misreprescntations
in deciding the sentence to be imposed, Innocent mis~
represenbations would otherwise be within the ambit of
the defences in sub-sections {3) and (4} of scction 6,

After consideration of the matters raiscd and
the issues involved, I am of the opinion that a major
arca of the policy of the Ordinance could not be
achiocved effecctively without the provision in its
present form,

In civil matibers, neither in issues arising
under statute nor at common law, is there a universal
rule that the onus of proof is upon the plaintiff, More
usually the onus lies upon the party asserting a
proposilion of fact to prove that proposition for he
would be the party most able to produce the best
evidence to the Court.

By scction 4G of the Companies Ordinance a
person responsible for the issuc of a prospecihus
containing untrue statements or with non-~disclosure
of material matter is eivilly liable unless he proves
an affirmative defence, At common law tho onus of the
defonce of contributory negligence lies on the defendant
(Williams v Commissioner for Read Transport (1933) 50
C,LaR, 258; Alford v Magee (1952) 83 C,L.R, 437 at
page h63). Similarly the onus is upon the defendant
to prove truth and public benerit in a defamation adtion
ox consent or self-defence in actions for assault or
battery., In an issue related to the provisions of the
Misrepresentation Ordinance, the common law imposes on
a defendant, who has made a material representation
calculated to induce a person to enter inte a contract,
‘the onus of proving that the ropresentation did net, in
fact, induce that person to cnter into the contract
(Redgrave v Hurd) (1881) 20 ch,D. 1 at page 21; In
re Commonwealth Homes and Investment Company Ltd {1943)
S.AS.R, 211, at page 222).

By sub-scction (2) of section 4 of the
Misreprosentation Ovdinance the onus of proof of honest
and reasonable belief in the truth of a representation
lies on the person making the ropresentation, The onus
of proof of all other elements of the actien lies upon
the plaintiff, The reversal of onus of proof in such
matters was recommended in the Tenth Report of tbn Law
Reform Committoe {U,K.) the membership of which 1nc%udcd
Lord Justice Diplock, Lowxd Justice Donoevan, Mx Justico
Ashworth and scven Quoens Counscl, amongst them
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Professors Goodhart, Parry and Wade, The recommondation
was enacted in the Misrcpresentation Act 1967 (U.K.),
and the speakers in favour of the provision in the llouse
of Lorde included Lord Gardiner (thon Lord Chancellor),
Lord Reid, Lord Donning, Lord Upjohn and Viscount
Colville of Culross. The Law Society of South Australia
recommended that the English legislation be enacted in
that State, and the provisions wcre dncorporated in the
Misreprosentation Act 1971-1972 (S.Ad).

The desirability of these provisions, I bLelieve,
can be best expressed in the words of tho Law Roform
Committee (at pago 9):

"If neither parlty has culpably misled the othor,
there is overything to be said Tor holding the
partics to thedr bargain when tho deal can no
longer be undone, In such a case the loss should
rest where it falls. On the other hand, we think
that where one of the partics was at fault in
making the representation, the other ought to be
entitied to damages as of right, We alse think
that the onus should be on the representor to
satisfy the court thatr he was notv at fault. lJlo
will normally be in a better position to know the
true facts than the other party, For instance, a
vendox should know the likely defects in the
articles he sclls from his specialised knowledge
of the trade, If he was {ruly innocent of any
desire to mislead, he will suffer 1little hardship
by being put to the proof of his innocence but if
heo cannot establish this, the loss should fall on
him rathor than on the other party.".

The provisions of scction & arc ossential to
this Ordinance and I am certain that the romoval of
sub-scction (2) in its present form would bo disastrous
both to tho policy of this legislation and to tho
consumer misled and injured by an unscrupulously false
ropresentation.

I trust that these observations will be
satisfactory to your Committee.

Yours sincercly,

@
{AK, STALEY) 5
Senator Y.A.C, Wood,
Chairman,
Senate Standing Commitieca on
Regulations and Ordinances,
Australian Seanatoe,
CANIERRA. A.C.T. 2600
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ATTAcHMENT D

A.c.r. Misreprescntation Ordinance 1975 (No. 40 of 1275)

This Ordinance differs in two important respects from

the Misrepresentation Act 1967 of the uUnited Kingdom -

(@) the English Act contains no provisions constituting
misrepresentation a criminal offence;

(b) the English Act contains no such provision as Section
4 (1) (c¢) of the ACT ordinance,

Since misrepresentation is not a criminal offence in the

united Kingdom, the references by the Minister to English

authorities on the question of reversal of the onus of

proof are out of context and in my respectful submission,

are largely irrelevant,
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The High Court of Australia has always shown a critical
attitude to legislation attempting to reverse the onus
of proof. The policy of the High Court to restrict and
if possible, necgative the operation of such legislation,
has extended not only to criminal but also to civil

procoedihgs. In Darling Island Stevedoring Lighterage Co.

Ltd. v. Jacobsen (1945) 70 Cc.L.R. 635, a case arising under
the New South Wales Workers' cCompensation Act and

involving civil liability only, Sir Owen Dixon said

{at p. 644):~ "It is a gencral prineiple that absence

of default or wrongdoing is presumed.,"

The assertion by the Minister that "Section 6 of the
Misrepresentation Ordinance is based upon a number of
English and Australian authorities", is incorrect. As
already stated, there is no English precedent for Section
6. The only Australian precedent is the South Australian
legislation referred to by the Minister which has not
been adopted by the other Australian States,

The connection between South Australia and the Australian
Capital Territory is not immediately obvious. It seems
far moxe preferable for the law of the capital Yerritory,
especially in matters pertaining to the common law and
its statutory modifications, to follow the law of the
State of New South Wales of which the Capital Territory,
forms part both geographically and in its economic
activities,

The Minister states that “"an honest trader would not be
disadvantaged by the reversal of onus, for he would not
make an assertion about his goods or services without
cause, He necd only demonstrate that cause and thexeby
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show that it was more prohable than not that he rcasonably
believed his assexiion to be true, or indicate that his ’
purpose in making the assertion was not to induce the
other party into entering the contract.’ Pirstly, the
reference to "an honest trader etc," seems hardly
appropriate in a democratic country such as Australia.

The concept involved that an honest person has nothing

to fear from criminal prosecution, is contrary to all
notions of justice, British ox othexwise. Secondly,

the assertion made by the Minister is quite incorrect,

The defence allowed by Section 6 {which the accused must
prove) is that "the person by whom the representation

was made belicved upon reasonable grounds that the

representation was true."  cConsequently, if a pexrson

makes a representation quite innocently and in good faith
but on grounds which the Court finds not to have heen
reasonable ~ e,g.,because he was too gullible or stupid

or rash in believing the statement made by him to be true -
he will be still guilty of a criminal offence. In ny
submission, any legislation which brings about this

result is contrary to the standarxds of justice accepted

in Australia,

The Minister further asserts that "in civil matters, necither
in issues arising under statute nor at common law, is

there a universal rule that the onus of proof is upon the
plaintiff." In the present context, both this assertion
and the examples cited in support of it are misleading.

At common law, there are already well-established causes

of action for misrepresentation which is made fraudulently
oxr, in certain circumstances, negligently. In such actions

which in my opinion furnish the closest parallel to the
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cause of action created by thc Ordinance, the onus

of proof is on the plaintiff to prove both that the
representation was false and that it was made by the
defendaﬁt £raudulently or negligently. It is therefore
not for the defendant to prove his innocence at common
law, although the argument of the Minister that "he would
be the party most able to produce the best cvidence to
the Court® is equally applicable. Consequently, the
reversal of the onus of proof cmbodied in the Ordinance
is contrary to clearly established common law principles

even in civil proceedings.



