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FUNCTIONS OF THE COMMITIEE-Since 1932, when 
the Committee was first established, the principle has boon 
followed that the functions of the Committee are to 
scrutinize regulations and ordinances to ascertain-

(a) that they are in accordance with the Statute; 
(b) that they do not trespass unduly on personal rights 

and liberties; 
(c) that they do not unduly make the rights and libertie~ 

of citizens dependent upon administrative rather. than 
judicial decisions; and 

(d) that they are concerned with administrative detail and 
do not amount to substantive legislation which· should 
be a matte~ for part\amentary enactment. 



S"tanding Committee on Regulations and Ordinances 

FORTY-FOURTH REPORT 

The Standing Committee on Regulations and Ordinances 

has the honour to present its Forty-fourth Report 

to the Senate. 

Commonwealth Scholarships and Awards Regulations 

2. The Committee has noted that matters relating 

to Commonwealth sch~larships are still being dealt with by 

regulations under the Education Act 1945-1966, in spite 

of the fact that that Act was repealed by the 

Scholarships Act 1969., 

~. In 1967 the Senate rejected a Scholarships Bill 

which provided for scholarships to be dealt with by 

ministerial determination and not by regulation. 

4, In 1969 the Scholarships Act (see Appendix 

to this Report) was passed, the essential feature of 

which was that it based scholarships upon regulation 

and not upon ministerial discretion. By section 2, 

the Act was to come into operation on a date to be 

fixed by Proclamation. 

5, The 1969· Act has not been so proclaimed, and 

has therefore not come into operation. 
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6. In September ~970 it was stated in the Senate 

in answer to a question on notice (Appendix 2) that 

the proclamation of the Act awaited only the drafting 

of the regulations under it, and that this had been 

delayed because experienced draftsmen had not had 

time to work on the regulations. This appears to 

have been the sole reason for the delay since that 

time, as is indicated by a statement made before 

Estimates Committee C in September 1972 (Appendix 3), 

7, As the present Government proposes a number 

of change13 to the various Commonwealth scholarships 

schemes, it seems possible that the Scholarships Act 

1969 will be either repealed or substantially amended 

without being first proclaimed, In other' words, the 

Act as passed by the Parliament in 1 969 may never 

come into operation, 

8. The Committee cannot escape the duty of ensuring 

that regulations operating for the time being are in 

accordance with the current statutory expression of 

Parliament's will. Otherwise the Committee would be 

acquiescing in the appropriate regulations eluding its 

attention. The Committee considers that it ought to be 

a matter of grave concern to the Senate that the clearly 

expressed intention of the Parliament, embodied in 

legislation, should be nullified for a period of 
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four years or more by executive action, or inaction. 

The disregard of Parliament's will on the basis of 

the want of parliamentary draftsmen. to frame regulations 

is inexcusable. 

9. The Committee considers that, no amount of 

administrative difficulty can justify the failure 

to proclaim an Act for four years after it received 

the Royal Assent. 

Senate Committee Room, 

17 !fay 1973. 

D. M. Dev;i tt 
Chairmrui. 



DISSENT 
BY SENATOR DURACK 

In my opinion,. the Cammi ttee I s terms of reference 

should not be extended in the manner contained in the 

majority report. Standing Order 361 provides that 

regulations and ordinances are referred to the Committee 

for scrutiny and report. It has been held that these 

terms of reference do not extend to the consideration 

of the contents of Bills (see the ruling of President 

McMullin, 18 March 1959, when he ruled out of order the 

Committee's 1.4th Report). By the same force, the terms 

of reference could not extend to a consideration of the 

contents of an Act. Furthermore, the Committee has always 

avoided any criticism of Government policy except insofar 

as it may offend the l!lommi ttee I s principles. 

In the majority report the Committee criticises 

the Government's failure to proclaim an Act passed by the 

Parliament. The power to bring the Scholarships Act into 

operation was granted by the Parliament to the Executive 

and any decision on this matter is one for the Executive as a 

mat.ter of policy. In accordance with the ruling of 

President McMullin, the Committee does not have the power 

to comment on such a provision in a Bill or Act. It is doubly 

wrong therefore, for the Committee to criticise the exercise 

by the Executive of its administrative powers under the Act. 

There is here no breach by the Executive of the Committee 1 11 

principles. 

P. D. Durack 

17 May 1973, 



APPENDIX 1 

• COMMONWEALTH OP AUSTRALIA 

Scholarships Act 1969 

No, 17 of i969 

AN ACT 

Relating to Commonwealth Scholarships and 
Post-graduate Awards. 

[Assented to 9 May 1969) . . 

: BE it enacted by the Queen's Most Exeellent Majesty, the Senate, and 
the, House of Representatives of the Commonwealth of Australia, 

asfollows:-

1, This Act may be cited as the Scholarships Act 1969. 

2. This Act shall come into operation on a date to be fixed by Pro- eom..._ 
clamation. ,_, 

3. The Education Act 1945 and the Education Act 1959 are repealed. ==::i::;•.t:.. 
4. In this Act, uniess the contrary intention appears- DoftaJtlou. 

"course" means a course of study or instruction; 
" full-time student " means a student included in a class of students' 

which, under a direction of the Minister, is to be treated as a class 
of students engaged in full-time study for the purposes of this Act;' 

" part-time student " means a studer\t other than a full-time student; . 
" scholarship "means a scholarship or award provided for by this Act. 

16452/69-PatCE lOc . 
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:::;~::;::;"'"" 5.-(J .). Scholarships, to be known as Commonwealth Secondary 
"'''"'·"'"'''· Scholarships, may, subject to and in accordance with the regulations, be 

granted by the Minister to persons who arc undertaking or propose to 
undertake, as full-time students at secondary schools iii Australia, a course 
of secondary education at a level approved by the Minister for the purposes 
of this section. 

<:11u11111111wr,1l1h 
1r~hnk:1I 
SC'hol11"hip1, 

C'nn11n(l11Wc:,1llh 
At.lvancc-.1 
t:ll1M1tion 
S..:lmJ;1rshlpt, 

('l'IIIUUOll\ldWhh 
U11iv~r1hy 
8.:lml,111l1i111, 

Cammonw«\th 
Po,t•i:radu11tc 
Aw11rj.h, 

(2.) In this section, " secondary school " includes any educational 
it1stitution in Australia which, under a direction of the Minister, is to be 
treated as a secondary school for the purposes of this section. 

6.-(1.) Scholarships, to be known as Commonwealth Technical 
Scholarships, may, subject to and in accordance with the regulations, be 
granted· by the Minister t<? persons Who arc undertaking or propose to 
undertake, as full-time students or part-time students at technical colleges 
in Australia, any course approved by the Minister for the purposes of this 
section. 

(2.) In this section, " technical college " includes any educational 
institution in Australia which, under a direction of the Minister, is to be 
treated as a technical college for the purposes c,f this section. 

7.-(1.) Scholarships, to be known as Commonwealth Advanced 
Education Scholarships, may, subject to and in accordance with the 
regulations, be granted by the Minister to persons who are undertaking 
or propose to undertake, as full-time students or part-time students at 
advanced education institutions, any course approved by the Minister for 
the purposes of this section .. 

(2.) In this section, "advanced• education institution" means any 
institution in Australia which, under a direction of the Minister, is to be 
treated as an advanced education institution for the purposes of this section. 

8.-(1.) Scholarsh'ps, to be known· as Commonwealth University 
Scholarships, may, sub)ct to and in accordance with the regulations, be 
granted by the Minister to persons who are undertaking or propose to 
undertake, as full-time students or part-time students at Universities, any 
course approved by the Minister for the purposes of this section. 

(2.) In this section, "University" means a University in Australia, 
anq includes-

(a) a University College in Australia; or 
(b) any other institutiot, in Australia which, under a direction of the 

Minister, is to be treated as a University for the purposes of this 
section. 

9. Awards, to be known as Commonwealth Post-graduate Awards, 
may, subject to and· in accordance with the regulations, be granted by the 
Minister to persons who are undertaking or propose to undertake, as 
full-time students at Universities, any post-graduate course approved by 
the Minister for the purposes of this section. · 
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10, nencftts under n schalnrshlp shall bo by wny or the prnvMon by ::r•~ •• of 
thu c.·ommonwcnlth, in nccordnnce with gcctlon 11, 12, ll or 14 of this tt,;,t~f 
Act, of llmmciul 11~1ist11nco to, Qr for the benefit or, the holder of the '""'-· 
scholm~hip. 

3, 

11, Tho finnnclul nssistnnca to ha provided by the Commonwenhh ln t~)t:.\'.:t/,1 respect of n Conm1onwenlth Secondnry Scholarship shall coni\lst of- t'1:-t~~!.'I .... 
(c,) the payment by the Commonwealth In respect of each year In 

which the scholarship ls held, for the purpose 11f asslstnnCll ln 
relation to text books nnd equipment for use by the holder of the 
scholarship, of such amount ns is prcscdbed for the purposes of 
this pnrasrnph; 

(h) the payment by the Commonwenlth In respect of each year in 
which the scholnrship ls held, for the purpose of assistance ln 
relntlon to fees of a pmoribed kind paid ln respect of that year by 
or in respect of the holder of the scholarship, of whichever ls the 
less or-

(l} an amount equal to the sum of the fees so 1mid; or 
(ii) such amount as is prescribed for the purposes of this sub• 

parnsraph; and 
(c) the payment by the Coromonweallh of a living allowance ln 

respect of the holder of the scholarship at such rute as ls prescribed 
for the purposes of this paragraph, 

. 12.-(l .) The fmaMlal assistance to be provided by the Commcmwealth !\:."'~':~.:!:[,~ 
m respect of a Commonwealth Technical Scholarship of which the holder l:J~r'~i 
is n full,time student shall consist of- • "' "" 

(a) the payment by the Comm<mwenlth in respect of each year in 
which the scholarship is held, for the purpose of assistance in 
mint ion to text books and equipment for use by the holder of tlie 
schularsh'p, of-

(i) such amount as is prescribed for the purposes of this 
pnrngrnph: nnd 

(ii) where the Min'ster is satisfied, in relation Ill a particular 
course, thnt addltionnl nssistance slmuld be provided in 
respect of text books a_nd equipment, such amount as ls, 
determined by the Minister in relation to that course; 

(b} the payment by the Commonwealth in respect of each year in 
which the scholarship is held. for the purpose of assMance ln 
relntion to fees of n prescribed kind pnid In (espect of thnt yenr 
by or in respect of tho holder of the scholarship, of whichever is 
the less of-

(i) nn amount equal to the sum or the fees so pnld or, where 
an nmount is payable in respect or that year in rclntion. to 
the scholarship by virtue of sub,pnragraph (Ii), of the, la~t 
preceding parngraph, an amount equal to the ium of the 
fees so paid and that nmount; or 
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(Ii) such nmount ns is prescribed for tho purposes of this sub­
pnrngmph; and 

(I') tho pnymcnt by the Common won Ith of n llvlna nlloWAnoo In rospoat 
of the holder pf tho scholnrshlp nt such mte ns ls prescribed for tit• 
11urpom or this pMngmph. 

(:?.) Thu linnnclnl nsslstnncc to be provided by tho Commonwenlth In 
respect of II Conunonweulth Technlenl Scholnrshlp of which tho holder Is & 
1111rt-timo student shnll consist of-

(n) the pnymmt by tho Commonwenlth In ruspeut of enoh ycu In 
which the schol11rshl11 Is hold, for tho 1111,·posll of &sslstanco In 
rol11tion to fees or n prescribed kind pnld In respect of thnt you hy 
or in respect of tho holder of the scholnrshlp, of whichever Ii; tho 
loss of-

(1) nn nmount equnl to tho sum or the foes so 1inld; or 
(ii) such nmount us Is prescribed for tho purposes of this sub• 

pnrngrnph; nnd 
(/J) tho puymont by tho Commonwanlth In respect of enoh ycur In 

which the sulu:ilnnhtp ls hold, for tho purpose or nss!stlmcu In 
rclutlon to tho other expenses of tho holder of tho schol11rshlp, or 
such amount ns Is proscribed for tho pur)losos of this puru11rnph. 

13. The f111nnch1I nssistnnce to ho provided by tho Commonwealth In 
rcspuct or II Commonwcnllh Advanced liduoutlon Scholarship or 11 
Conu11onwoulth University Scholnrshlp shall consist or-

(11) the 1111)'1110111 by tho Commonwcolth of omounts equnl to f<los of n 
prescribed kind pnld or \lllYnbla by or 111 respect of tho holder of 
the scholnrshlp: 

(b) where n living allownncc Is poynblc to tho holder of tho soholar­
ship under the rogulutions, tho payment by the Commonweolth of 
such un allowunce ut such rule ns is determined In aooordonco with 
the rcgulutions; nnd 

(r) tho pnymcnt by the Commonwcnlth in respect of fnrcs poynblo hy 
or In respect of the holder of tho soholnrshl11 of suoh amounts ns 
nro dctom1h1cd in nccorduucc with the reg11ll\llous. 

14, Tho Onnnciul nsslstt1nco to be provided by tho Commonwonlth In 
rcsi)cct of II Commonwonlth Post•gmdunto Awnr<I shnll consist of-

(") the puymcnt by tho Commonwcnllh, In rolntlon to tho cost of tho 
cou,·sc being undcrtnkcn by the holder of tho Awurd, of such 
umount ns is, or such nmounts ns arc, poynblo In aooordRnco with 
the regulntions; 

(Ii) tho puymcnl by tho Commonwcnlth of n. llvhig nllow11nco l\l 1uol1 
rntu us is determined In nccordnncc with tho fOlllllntlons; nnd 

M the pnymcnt by tho Commonwcnlth of such nddltlo1111I nmount Al 
is, or such udditiom\l nmo11nts I\S nro, determined by tho Mlnl1lcr 
in relation to tho Awurd. 
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I!!. Benefits under a scholarship shall be paid at such times, in such l::""l:"~ 

manner and to such person, or to a person included in such class of .. .::..~t1oo. 
persons, as the Minister determines. 

16, The regulations may make provision for and in relation to the T•:: '1.1 
suspension and termination of scholarships. " " "· 

17. Benefits under a scholarship shall be paid out of moneys appro• "'~'~"'""" 
prfated by the Parliament for the purpose. F.i*.'~".:. 

""'"' Pul\.mtM. 

18.-:-~1.) An approval! direction or detcrmin~t(on of the Minister !f..":O?;:('i,a 
under this Act may be vaned or revoked by the M1mster. "'"'m'""••o. 

(2.) The Minister shali make such arrangements as he thinks proper 
for giving public notice of the giving or making by him under ihis Act 
of any approval, direction or determination or of any variation or re­
vocation by him of such an approval, direction or determination. 

19.-(1.) The Minister may, by instrument in writing, delegate to a c."""'"· 
person, either generally or otherwise as' provided in the instrument of 
delegation, all or any of his powers or functions under this Act, except 
this power of delegation. 

(2.) A power or function so delegated may be exercised or performed 
by the delegate in accordance with the instrument of delegation, and, when, 
so exercised or performed, shall,, for the purposes of this Act, be deemed to 
have been exerdscd or performed by the Minister. 

(3.) A delegation under this section is revocable at will and does not 
prevent the exercise of a power or the performance of a function by the 
Minister. 

20. The Minister shall, as soon as practicable after each thirty-first A"""'' ....... 
day of December, prepare a report on the operation of this Act during the 
year that ended on that date (being a report that includes a statetnent of 
the number of scholarships of each class awarded during the year) and 
cause a copy of the report to be laid before each House of the Parliament. 

21.-(1.) In this section," existing scholarship•• means any Common• T .... 111o,~ 

wealth Secondary Scholarship, Commonwealth Technical Scholarship, ::~:::.':' ... 
Conunonwealth Advanced Education Scholarship, Commonwealth Uni- "holffl'"'­
versity Scholarship or Commonwealth Post-graduate Award that was 
granted, but had not terminated, before the commencement of this Act. 

(2.) This Act, and, subject to any modifications specified' in the 
regulations as applicable to existing scholarships, the regulations, and, 
subject to any modifications specified in any direction, approval or deter· 
mihation of the Minister under this Act as applicable to existing scholar-· 
ships,, any such direction, approval or determination, apply to and in 
.relation to existing scholarships; 
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•- 22.. The Govemor-Gellcral miY make rejulatloill, not inl;omistcrit 
with this AJ;t, pmcribing all matters requited or pennitted by ~ AIJt to 
be prescri~. or il~ry or ~vcnient to be ~bed tor carrylq out 
or giving effect to this lv:t; and; ill partlclllar~ · 

(ii) making provliion tor ana· in reiatlon to the fumhiiin, ot blror• 
mation by ilpPlicants for scholanbips and the bolifen of ,cfioJu. 
ships; and . 

(b) j,rovJdiq for penalties, not e:iceedlila ' tine of One ~undreci 
doJJan, tor offences a~t the re,ulatloila. 

.. 



APPENDIX 2 

Senate Debates, 16 September l 970 

EDUCATION 
(~No.431) 

Stular CRl!ENWOOD asked th• 
Minister represcntina the Minister (cir 
Educallori~nd Science, upon nol!ce: 

(I) W1oot1 wiU lloo Scholanlupo Ml IHI lio 
proelalm,d. 

{2) -I ill tile "'.,. lor It,; tklay bl -•itlo 
!he pnh~ of tM A.i.:I itUO optritioo • 

...... waJGBT-The Mini•lar for 
Educ•tioo and ScicAcc hat, provided the 
followina an~wer to the honourable senator's 

·question: · 
(I) At M'Nffl III the NCe1$1fY Rtiul1tkw under 

liNi Ml' 1,a,. ben mn up. . 
(2) The MinVocr for Uu..:ation ,11d Seit'* 

hai con.ullcd with lhe: At1orney0 Generat wbo has 
idvhed 1h11 Ille drafl of Ille lle1111l1tlona for tlM 
!cbolarshiJII' Act 196 lavolvtfl, lhe comkScradon 
of a number of k,.l and dnf1ina problcm1 wbicla 
will 1«1ulr< tit< atwnlloa of•• tXll"tiettcod dnftl­
man. Tbl leawative proaramme· arkiaJ froffl. iM 
1970 Parliamen1ary .,1u1a,, bu bein IO klvy that 
at the, mointnt a, ~perleaced .draft1t111an II DOl 
availabJe lo commence th~·, woik. HODOUabJI 
SenlloB may he aYUrM hoHver ,that the work 

•of dralllol .............. till Mt .,.y 
be~- will 11o,pul'f11 lwld ii 1111-~. 



Department of ~tlucatiofi ahd Science 
21 $eptotiiber ; 9'72 

cl1tt:rMt trom an in,t:rtid.uoto:t';r ntatel!\eht 'b"y the Mtnieter, 


