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SENATE STANDING COMMITTEE ON REGULATICNS AND ORDINANCES
TWENTY-SIXTH REPORT OF THE COMMITTER

The Senate Standing Commit.tee on Regulations and
Ordinances has the honour to present its Twenty-sixth Report
to the Senate.

Guiding Principles of the Committee
2. Since its formation in 1932, the Committee in its
serutiny of delsgated legislation has been guided by the
prineiples suggested by the 1929 Select Committee on the
Standing Committee System, i.e.,, that regulations and ordinances
should be scrutinised to ensure that -

(1) they are in accordance with the Statute;

(1i) they do not trespass unduly on personal rights
and liberties;

(iii) they do not unduly make the rights and liberties
. of citizens dependent upon administrative and
not upon judicial decisions;

(iv) they are concerned with administrative detail
and do not amount to substantive legislation
which should be a matter for parliamentary
enactment.

3. In particular, the Committes has in recent years objeci-d
to delegated legislation which makes the rights of individuals
dependent upon actions which the administration may or may not
take, at its discretion; or deprives individuals of the right
of appeal to a court of law against administrative actions
affecting their rightsy or places the onus of proof upon the
defendants instead of upon the prosecution in cases at law; or
makes payments with long periods of retrospectivity, thereby
denying Parliament the right to approve or disapprove of th=
expenditure before it is made.
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G This Cowmlttec aus 1lways Loelieved that long-cherished

safdguards against arbitr.ry pover, proviaed by ihe rule ov 1w,
Hhvt W 1ot be Jldsantlow by e ulations.

Procedure of the Committee

5. All regulations and ordinances referred to the Committee,
together with the départmental explanatory memoranda, are forwarded
to the Committee's legal adviser for hls comments. The Committee
then examines the regulations and ordinances together with the

) departmental explanation and the legal adviserts report.

-

6. Where regulations or ordinances contain provisions which
appear to infringe upon the principles which the Committee
upholds, the responsible Minister may be invited to send a written
explanation as to the necessity for the provisions, or, in some
cases, withesses to give evidence and answer questlons regarding
the provisions.

7 After considering all the evidence and written
explanations available to it the Committee must decide whether it
wisaes to pursuve the matter further; 4if it is of the opinion that
the offending provisions ought to be changed, it may decide to
tagte the matter up with the responsible Minister; alternatively
the Committee may wish te report the facts to the Senate and, if
it is considered appropriate, recommend disallowance.

8. The Committee regards a report recommending the
disallowance by the Senate of certain delegated legislation as a
serious matter. Only where important questions of principle
are involved should the case be placed before the Senate for
consideration.

A report recommending the disallowance of a regulation
or ordinance places the matter in the hands of the Senate for
its detemination.

/3. ..
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The Committee believes that its existence and the vigilance
of its members in their examination of regulations and ordinances
over the years has had a salutary effect upon the formulation of
delegated legislation.

9. The Committee acknowledges the ready response which it
has received from Ministers of State and their Departmental
Advisers.

10. The Committee now reports to the Senate upon some aspects
of the regulations and ordinances with which it has been concerned
since the time of its last general report.

Norfolk Island Ordinances

1. The Committee has been concerned with several Ordlnances
of Norfolk Island which, in the Committee's opinion, unduly
abridged the rights and liberties of individuals.

i2. The Committee is mindful of the special problems of the
Island, and of the fact that the Minister for External
Territories promulgates the Ordinances with the advice of the
elected Norfolk Island Council.

13, It is the duty of the Committee, however, to draw the
Senate's attention to any provisions in subordinate legislation
which, in the opinion of the Committee, trespass unduly on
personal rights and liberties, and the Committee will continue
to closely scrutinise these Ordinances to see that they accord
with the Committee's guiding prineiples.

Norfolk Island Ordinance No. 7 of 1966

Bean Seeds and Bean Plants Ordinance, 1966
1. This Ordinance was before the Committee in August 1966.

15. The Committee communicated to the Minister for External
Territories its objections to the Ordinance; namely, that it
gave unlimited discretionary power to a single officer; that
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it did not allow for any appeal against administrative decisicy:
vhich in this case could involve the confiscation of a citizen's
property; and that it did not provide for any legul redress in
case of the misuse of the discretionary powers conferred.

16. The Committee was not concerned with the policy of the
Ordinance, nor with the relative unimportance of the matters

with which that policy dealt. The Committee felt that it was
necessary, however, to restate the important and long-established
principle that Regulations and Ordinances should not make the
rights and liberties of the subject dependent upon the exercise
of a discretionary power conferred upon executive officials,
without the proper safeguards of an appeal to a Court of law

and criteria set out in the regulations or ordinance by which

the officials' actions could be judged.

17. After the Committee received an assurance from the
Minister that the Ordinance would be amended to accord with the
Ccommittee!s wishes, no further action was taken. The Ordinance
was amended accordingly early in 1968.

Norfolk Island Ordinance No. 5 of 1967

mmigration (Temporary Provisions) Ordinance

18, In March 1968, the Committee had before it the Immigraotiru
(Temporary Provislons) Ordinance of Norfolk Island.

19. The Committee was concerned about certain provisions ¢
this Ordinance, which provided that an authorized officer was
not bound by any criteria in deciding whether to issue permii:
to enter Norfolk Island; that the Administrator had a
discretionary power to cancel any temporary entry pemmit; and
that the Administrator could take into custody and deport any
person whose entry permit had been so cancelled, the person in
question having no right of appeal except to the Minister for
External Territories.
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20. The Committee considered that these provisions imposed
undue restrictions on the legal rights and liberties of
Australian citizens.

21. After evidence from a witness representing the Department
of External Territories, and a conference between members of the
Ccommittee and the Minister, the latter gave an undertaking to

the Committee that the Ordinance would be limited to a period of
six months, and that he would keep the Committee's principles

in mind when drafting the permanent Immigration Ordinance, which
is discussed below.

22. In view of this undertaking, the Committee resolved not
to take any further action with regard to the Ordinance.

Norfolk Island Ordinance No. 7 of 1968
Immigration Ordinance
23. This Ordinance was before the Commitfee in March 1769.

2. The Ordinance overcame many of the Committee!s objectlons
to the temporary Immigration Ordinance.
The Committee was concerned, however, about :
(a) Section 22(1)(c)(i) and (ii) whereby a person
was to be a prohibited immigrant if suffering from
a "prescribed" disease or had been convieted of an
offence punishable by imprisonment for six months
or mors;
(b) Section 26(1)(a), whereby a person could be deported
1f his conduct was ®such that he should not be
allowed to remain in Norfolk Island“;' and
(e) Sections 18 and 67 which did not allow for appeal
to a normal court of law against administrative
decisions regarding the granting of status of resident
and the granting of an entry permit.



The Committ.e felt that these provisions gave to executive
officers too great a discretionary power over the rights of
Australian citizens..

25, The Committee, on several occasions, received evidence
from the Minister for External lerritories and officers of his
Department, who explained that the absence of appeal to an
ordinary court in certain parts of the Ordinance was due to the
evidence whilch would have to be considered on such appeal being
not the kind of evidence which a normal court could taxe into
account., The apparently highly restrictive provisions relating
to prohibited immigrants and deportation were explained in terms
of the peculiar conditions of the island.

26. After deliberating upon this evidence the Committee
resolved to insist upon only one alteration of the Ordinance:
the deletion of Section 26(1)(a) whereby a person could be
deported for any conduct considered to be "such that he should
not be alloved to remain in Norfolk Island". This Section,
apart from conferring too great a discretionary power upon the
administration, was felt to be uanecessary in that specific and
adequate grounds for deportation were set out elsewhere in the
Ordinance.

The Minister for External Territories agreed to have
Section 26(1)(a) deleted, and also agreed to a suggestion that he
facilitate a debate in Parliament on the Ordinance.

27. In view of the assurances received from the Minister,
the Committee, after long and careful consideration, resolved not
to press for any further amendments. In September, the
Minister informed the Committee that the desired amendment of
Section 26 had been made.

Norfolk Island Ordinance No., 2 of 1969

Crown Tands Ordinance

28. This Ordinance was before the Committee in May 1969.
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29. The Ordlnance provided for a perlodie re-appraisal of the
value of leased Crown Lands, and for the lessees to pay rent on
the basis of the re-appraised values.

30. The Committee pointed out to the Minister for External
Territories that the Ordinance gave lessees no right of appeal
to a court agalnst the administrationt's re-appraisal of land
values,

A right of appeal under similar circumstances is provided

rfor 1a Australian Capital Territory legislation, and must be
regarded as a fundamental safeguard of the rights of the lessee.

31, In June 1969, Lhe Committee ‘received from the Department
of Ext:rnal Territories an assurance that amendments of the
Ordinance were already being prépared so as to provide a righ

»f appeal. The Committee accepted this assurance.

4.C.T, Ordinance No. 23 of 1968
cempanies (Lifle Tnsurance Holding Companies) Ordinsnce

30, This Ordinancze wass before the Committee in March 1964

$a. The Committee was concerned about Sections 40 and %2 or
the Ordinance, vhich provided that where a company was cenvici.?
«f an offence against the Ordinance, the directors of that
coppary would be automatically convicted of an offence unless
ihey eculd prove that they did not know of the offenze or btooh
all reusonable steps to prevent it, and such an offence was tc
be punished summarily.

3. ATter considering evidence from a representative ol th
Allorney~-General's Department, and examining closely the
implications of Sections 40 and 42 in the context of the whole
Ordinance, the Committee resolved to reques®t that the word m.lln
in the phrase "all reasonable steps" in Section 40 be deleted,
thereby making the cnus ¢f proof placed upon the defendant le:r
burdensotte
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35. Upon an assurance being given by the Attorney-General and
the Treasurer that this amendment would be made, the Committee
accepted the Ordinance.

A.C.T. Ordinance No. 30 of 1968
Sewarage Fates Ordinance
36. This Ordinance was before the Committee in April 1969.

37. The Committee was not concerned with the policy of the
Ordinance, which had been the subject of a disallowance motion
in the Senate.

38. The Committee was, hovwever, concerned with certain
matters ruised by Senator Greenwood during the disallowance
debate in the Senate on April 30, namely the discretionary
povers glven to the Minister under certain Sections of Parh IIT
of the Ordinunce, These Becticns appeared to allow the
Minister, at his discretion, tc exempt any person from the
charges imposed by the Ordinance, or to vary the charges.

33. The Committee resolved to ask the Minister, when
amending the Ordinance, to bear in mind the Committee's
objection to this type of discretionary executive power.

In June the Minister informed the Committee that he had
given directlons for amendments to be drafted to repeal the
sections to which the Committee objected.

Retrospectivity of Financial Regulations

k0. The Comunittee reiterates the principles which it get

out in its Twenty-fifth Report to the Sen.te on retrospeclivity
of financial regulations and Parliamentary control of expenditurc,
and once again draws the attention of Ministers responsible for
issuing financial regulations to the terms of this Report.
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Y1, Since that Report, there has been some improvement in the
situation regarding retrospectivity, due to the diligent efforts of
the responsible Hinisters, but regulations are still coming forward
purporting to authorize payments involving a degree of retrospectivity
which must be regarded by the Committee as unacceptable.

42, The Committee will continue to scrutinise closely and
investigate all such regulations.

Effects of Some Previous Reports

43, The following list shows what action has been taken with
regard to matters reported upon by the Committee since its last
general report (Nineteenth Report):

Twentieth Report: The Christmas Island Ordinance No. 1,
1965, Tuberculosis Ordinance, was amended so as to remove the
committee's objections to it (Ordinance No. 6 of 1966).

Twenty-first Report: Statutory Rules No. 6, 1966, Air
Navigation (Buildings Control) Regulations, were amended so as to
remove some of the Committee's objections to them (S.R.66 of 1967).

Twenty-second Report: The A.C.T. Ordinance No. 14, 19¢6,
Advisory Council Ordinance, was amended in accordance with thz
Committeets principles (Ordinance No. 6 of 1967).

Twenty-third Report: The A.C.T. Ordinance No. 27,
Freehold Land (Subdivision and Use) Ordinahce, was disallowed by the
Senate on November 2, 1967.

Twenty-fourth Report: A.C.T. Ordinance No. 13, 1967, City
Area Leases Ordinance: the provisions objected to by the Committee
in this Ordinance were not removed by subsequent amendmeats, and ‘he
remarks made in the Report stand.

Twenty-fifth Report: Retrospectivity of financial
regulations: see paragraphs 40-42 above.

IAN WOOD,

Regulations and Ordinances Chairman
Committee Room,

Thursday, 18 September 1969,



1968

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

THE SENATE

TVENTY-FIFTH REPORT
from the
STANDING COMMITIEE
on

REGULATIONS AND ORDINANCES

(Being the First Report of the 1968 Session,
and the Twenty-fifth Report since the
formation of the Committee,)



PERSONNEL OF COMMITTEE

Chairman:.

Senator I.4.C. VWood

Members:

Senator R. Bishop
Senator J.L. Cavanagh
Senator G.S. Davidson
Senator D.M. Devitt
Senator I.J. Greenwood
Senator A.G.E. Lawrle



SENATE STANDING COMMITIEE ON REGULATIONS AND ORDINANCES

TWENTY-FIFTH REPORT OF THE COMMITTEE

The Senate Standing Committee on Regulations and
Ordinances has the honour to present its Twenty-fifth Report
to the Senate.

Retrospectivit

2, For many years the Committee has kept a close
serutiny on delays which occur in the promulgation of
regulations, and the consequent retrospective operation
necessitated in some cases, with a view to minimising the
incidence of retrospectivity in regulations, particularly
those involving the payment of moneys.

3. Delayg in the promulgation of regulations providing
for the payment of moneys denies to either House of the
Parliament the right to approve or disapprove of the
expenditurs at the time of expenditure and, under thess
circumstances, the Committee is of the opinion that such
provisions should, more properly, be emhodied in substantive
legislation.

b, The Committee has corresponded with various
Ministers and from time to time received written assurances
that their Departments are cognisant of the need to take
action to expedite the processes in order to avold undue

retrospectivity. On other occasions it has been considered

/20 oo
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necessary to call witnesses from various Departments before
the Committee in order to ascertain the reasons for undue
delays and to reach an understanding of the problems

concerned.

5. The Committee is pleased to report that all

Depariments have indicated a readiness to co-operate, and
that, with the exception of those relating to the Defence
Services, regulations involving undue retrospectivity are

now few in number.

6. In the case of the Defence Services and, in
particular, the Department of the Navy and the Department
of the Army, the number of regulations being promulgated
providing for the retrospective payment of certain types of
pay and allowances and other financial entitlements, some
dating back as far as four and filve years, has now reached
considerable proportions. The Committee has regularly
written to the appropriate Ministers explaining the need to
avoid undue retrospectivity and criticising the inardinate
delays that have taken place in the promulgation of

regulations.

7. In view of the large number of Defence Services
regulations which have recently come forward offending in
this manner, the Committee, over recent weeks, has called
and examined witnesses from the Department of Air, the
Department of the Army, the Department of the Navy, and the

Attorney-General's Department.

/3¢ eee



-3-

8. The delays revealed by this examination can be
divided into two principal areas:

(1) The time taken to decide upon the amount and
conditions of the adjustment, to obtain
necessary approval and issue Instructions to

the Draftsmany and

(ii) the time taken by the Draftsman to finalise
the regulations and arrange for their

promalgation.

9. In the first area there appears to the Committee
to be considerable room for improvement. In some cases
examined, there were vhat appeared to be inordinate delays
vhile negotiations between the Public Service Board, the
Inter-Service Committee and the Treasury have taken place;
at times there have been delays while submissions were
prepared by the Departments for consideration by one or all
of these bodies; and, delays have taken place after final
Treasury approval has heen granted before instructions have

been sent to the Parliamentary Draftsman.

10, During its inquiry, the Committee was informed

that in the case of certain regulations, some of which
provided for long periods of retrospectivity, the delays

were due to administrative difficulties within the Department
and the Committee was assured that this type of delay should

not occur again. The Committee has been corresponding with
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the Defence Services Departments since 1960 and has had
repeated assurances that action had been taken to avoid

delays within the Departments concerned.

11. The Committee was advised that, in relation to
12 regule.tion; involving retrospective operation as far
back as 1963, the Department concerned accepted 50% of the
responsibility for the delays which occurred in promulgat-

ing these regulations.

12. In the light of this evidence, and, if no
significant improvement in this situation is evident after
a reascnable period of time, the Senate may wish to consider
whether an inquiry should be conducted into the administrat-

ion of the appropriate sections of the Departments involved.

13. The second area of delay occurs in the drafting
of the necessary statutory instruments by the Parliamentary
Drafting Section of the Attorney-General's Department.
Whilst the Committee accepts the explanations given over the
last eight years and realizes that there are difficulties
in recruiting staff with sufficient training and experience
for this specialized work, it must be stressed that this
situation cannot be allowed to go on indefinitely.

14, The Committee was pleased to note that investigat-
ions have recently been carried out overseas, and that plans
are at present being formulated, in an attempt to overcome
the lengthy period of delay which occurs in the drafting

" section.

/54 ees
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15. This report has expressed the view of the
Committee that delay in promulgation of regulations denies
to Parliament the right to approve or disapprove of
expenditure at the time of expenditure. It is for this
reason that the Committee has over a long period,
scrutinised regulations involving payment of moneys which
have a retrospective operation. In the 19th Report of the
Committee, the principle was enunciated that, based on a
desire to avoid any possibility of adversely affecting the
rights of servicemen serving in overseas areas, a maximum
period of two years retrospectivity could be accepted for
exceptional cases, but that two years should not be taken
in any way as a criterion for retrospectivity. "On the
contrary, the Committee believes that retrospectivity
beyond a few months is objectionable, and will continue its
scrutiny on this basis.," The Committee now re-affirms the

principles set out in the 19th Report.

16, The Committee has explored every available avenue
for reducing the incidence of retrospectivity, including
writing to Ministers, the examination of witnesses from
offending Departments, and reporting to the Senate when

the situation warranted such action.

17. The Commitiee has now formulated guidelines which
it will observe in its examination of such regulations.

These are:

/6. e
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All regulations, of whatever character, having a
retrospective operation will prima facie attract
the attention of the Committee.

Vhere the retrospectivity involved is in relation
to payment of moneys the Commiftee will view the
retrospectivity as requiring close scrutiny.

The Committee regards retrospectivity beyond a

few months as objectionable. It is recognised,
for obvious practical reasons of an administrative
character, that some retrospectivity is inevitable.
The Committee believes that such retrospectivity
should be of the shortest period practicable.

Regulations involving retrospectivity in payment
of moneys, if extending beyond two years, will be
subject of report to the Senate and, unless quite
exceptional circumstances are established to the
Committee's satisfaction, will be the subject of

a recommendation for disallowance.

The Committee will continue to scrutinise all regulations

for payment of moneys which contain retrospective provisions

extending beyond a few months, and will regard the

retrospective aspect of such regulations as warranting some

explanation.

170 ees
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18, The disallowance of such regulations by the
Senate will have the effect of placing the onus upon the
Minister to obtain proper Parliamentary sanction before
the payments to which the retrospective provisions apply

can be made.

IAN WOOD
Chairman

Regulations and Ordinances Committee Room,

Thursday, 28 November, 1968,
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SENATE STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

TWENTY-THIRD REPORT OF THE COMMITTEE

The Sgnate Standing Committee on Regulations and Ordinances has the
honour to present its Twenty-third Report to the Senate,

Australian Capital Territory Ordinance No. 27 of 1967
Frechold Land (Subdivision and Use) Ordinance 1967

2. This Committee is informed that no Town plan has been prepared
for zoning of the Australian Capital Territory. This is almost unbelievable
in relation to a territory and a city of the significance of the Australian
Capital Territory and Canberra.

3. The Ordinance No. 27 of 1967 is of an interim nature and is
expressed to operate only until 30 June 1968. Its temporary duration
indicates its rush nature, It is not unusual for such temporary legislation to
be continued indefinitely.

4. But the Ordinance operates:

(a) to legislate for specific areas thereby discriminating between them

and other areas; there is no provision for zoning after a public right

of objection as is common in State Planning Legislation;

to prohibit subdivision of land except in accordance with an approval

of the Minister. The Minister may in his discretion grant or refuse

to grant an approval. He need state no reasons, give no hearing and
act on different grounds in similar cases;

to prohibit a grant by the ‘proper authority’ of a permit for the

erection of a dwelling house, hall or community centre under the

Canberra Building Regulations, unless the Minister has approved

its erection;

to prohibit building for ‘prescribed purposes’ which are spelt out by

the Ordinance to mean—

‘(i) a hotel, picture theatre, shop, service station, factory or saw
mill;

(ii) flats or home units or other residential accommodation of a
kind commonly known as a flat or home unit;

(iif) a motel or guest house or a building, however described, for
the provision of accommodation of a kind commonly provided
by a motel or guest house;

(iv) a restaurant or café or a building, however described, for the
provision of services commonly provided by a restaurant or
café; or

(v) a stall for the display or sale of goods.’;

(e) to prohibit the alterations of or addition to buildings unless the
Minister approved;
15113/67—2

(b

=

{c

~

(d

~



(f) to prohibit the use of buildings. erected in specific areas for certain
purposes without the approval of the Minister; and

(g) to make void certain contracts for purposes contrary to those
prohibitions.

. 5. The Ordinance is obnoxious to the principles which this Committee
is constituted to support:
(a) It um;u'ly it}terferes with rights of property and contract by means
of Ministerial discretionary decision.
(b) the Minister is bound by no rule of law.
(c) there is no right of appeal to any tribunal or any Court of Justice
from the Minister’s decision.
(d) the Ordinance is discriminatory without giving the public the right

to .obje‘ct to zoning in the manner customary in State Planning
legislation.

6. It is therefore recommended that the Ordinance be disallowed.

7. Our recommendation imputes no want of good faith to any person.
We are concerned with the maintenance of a system which does not make
the rights of persons unduly dependant on administrative decision without
protection of the Courts of Justice. Nor do we fail in appreciation of the
merits of proper town planning,

JAN Woop

Chairman
Regulations and Ordinances Committee Room,
Thursday, 5 October 1967

Standing Committee on Regulations and Ordinances

MINUTES OF EVIDENCE

Taken at Canberra
THURSDAY, 21 SEPTEMBER 1967

Present:
Senator Woop (Chairman)
Senator Bishop Senator Devitt
Senator Cavanagh Senator Lawrie
Senator Davidson Senator Wright
Mr James Andrew Costello, Director
(Planning) Department of the Interior, and
Mr Eric Wigley, Assistant Secretary (Lands)
Department of the Interior, were sworn and
examined.
Chairman
We would like some further information
on Ordinance No. 27 of 1967. The matters
about which we would' like this information
are related to sections 4, 5, 6 and 7. The
purpose of the Ordinance is to obtain control
over certain lands in an area for which no
plan has yet been devised. The Ordinance
vests in the Minister control over sub-divisi

and so on, and also to prevent the type of
ribbon development that occurs in the
approaches to large cities. Basically, the
purpose of the Ordinance is to protect the
national capital, but it also seeks to preserve
the community atmosphere, The first is not a
concept which is embodied in Australian town
planning. Therefore, we have not been able
to get guide lines on it. We have been develop-
ing ab initio. Australian town planning, so far
as it has been developed to date, has been
ially on ity pre ion and it has
developed from the point only. This is one
side only of our problem. We have problems
d with the pr ion of the national
capital and then the protection of the com-
munity. The latter side of the ultimate develop-
ment, the preservation of the general amenities
of the areas which will be subject to develop-
ment, the d d upon the ity for
urban servicing which could not be supplied
perhaps with the develop
is one of many principles applied in State

and building in the areas concerned. They are
wide powers which are sought, and the Com-
mittee would like some argument from you
as to why you feel these controls and powers
should be granted?—(Mr Costello) I think the
basic problem can be said to be that the
expansion of Canberra in recent years has
brought about an influence wider than was
originally anticipated. This has been accen-
tuated in recent times with the alteration of
planning from the north to further develop-
ment in the south which was not envisaged
originally. The problem arises because certain
areas of land on the outskirts of the Australian
Capital Territory were being exposed to these
infiuences far in excess of what was antici-
pated originally. We in the Department saw
some development this way last year and
investigations were started for the purpose of
bringing in complete legislative control in the
accepted sense. The purpose of the Ordinance

is twofold. Firstly, it is to protect the essence:

of Canberra as a national capital by avoiding
having on the immediate outskirts of the
national capital undesirable fringe develop-
ment, unattractive commercial development

urban planning, These are some of the prin-
ciples which would have to be taken into
account with respect to the urban amenity
problem and can be identified from State
planning. Then, of course, there is the possi-
bility of future land requirements for the
expanding city. In this respect we have regard
to the original concept of the development of
the Australian Capital Territory to provide,
amongst other things, suflicient water, drainage
and so on for the national capital, Some of
these areas which are subject to the freehold
land controls are Naas and Gudgenby to the
south, and at this stage these areas could be
potential much needed water supply areas but
current devel has not proceeded to the
stage where we can be specific enough, Our
attention has been dirccted to clarifying all this
with the idea of getting a specific set of pro-
posals in the normal way and having a legis-
lative pattern upon which these can be based.
Our difficulty has been that unfortunately
development has occurred more rapidly than
we anticipated. This has been accentuated by
the recently announced development of the
capital: to the south and one of our problems
here is that if this area goes completely

1 Answers by Mr J, A, Costello




unharnessed in the intervening period a great
deal of damage could be done and individuals
could suffer, This was the basic reason why we
felt it necessary to have some interim control,
In the same way as the States allow for
mterim control when a plan is being prepared
or has been prepared and is being processed,
the same position applics, Unfortunately we
do not have the complete legislative pattern
that the States have under which they bring
these interim orders into play. This has been
rather difficult. The purpose of the interim
legistation is not so much to control but to
preserve the status quo. When we examined
this we took it that it could be done one of
two ways. It could be a complete freczc. We

could give a little background information on
this, There arc some eighty-six holdings of
frechold land.

Senator Wright

Has anybody a plan?—Yes, there is 2 plan
here. It is rather large.

Would you open it out, then the whole
Committee could see it—The land with which
this Ordinance is concerned is the land
coloured yellow,

Senator Cavanagh

The Ordinance covers the whole Territory.
—It is concerned only with frechold land. All
the land except the yellow land is owned by
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the Ci h. There is some frechold

thought that a period of apprc

months would be necessary. Then we thought
if we had this )s freeze and

all development for 12 months that would
give the answer and the development could
occur under the control system, If we brought
this sort of prohibition down we could create
problems with individuals; for instance, a
person who had a block and wanted to build
on it or a person who had a large farm and
wanted to have a member of the family sub-
let the far portion of the allotments and use
it for share farming or a farmer who wanted
to build a hay shed. With these types of
development we thought it would be unreason-
able to completely prohibit that for 12 months.
From this point of view we do not know how
far these desirable elements in this 80, | but we

land in the village of Hall, some small allot-
ments which are used mainly for residential
purposes, There are some residential blocks
in the arca known as the Oaks Estate across
the railway line from Queanbeyan and some
down in the village of Tharwa, You can see
that the C: ith had i or had
passed to it from the State as Crown Land all
the other land which is there, except the
yellow. I have been unable to ascertain
precisely why these areas were left; in other
words, why all that was acquired and some
pockets left as freehold. This goes back quite
some years of course. Those yellow areas
total some 90,000 acres, something less than
one-fifth of the total area of the Territory.
'I'he area with whlch the National Capital

Conr i is concerned is

did not want to prohibit them pl . This
generally is the b‘ackground as to why the
legislation has been drawn in this pattern.

Senator Devitt

You have mentioned that the first alternative
was the complete freeze. What was the other
aiternative?—The line that we have taken.

Chairman

Does it not seem rather strange that the
whole of the area set out for Canberra belongs
to the Commonwealth Parliament and' why
some classification of use of the land in
association with a complete plan of the area
has not been evalued years ago? Do you not
think that the Commission has been very lax
in not bringing this to some fruition? The
situation is that the Department is more or
less trying to freeze development in the whole
Canberra area. Every town is planned right
to its very boundary. Why did not Canberra
have this before?—(Mr Wigley) Perhaps I
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mamly the area around the city. From our
discussions with them it is quite clear that
their future plans for the development of the
city lie generally to the north side of the
Murrumbidgee River, the land on the other
side not lending itself readily to urban
development.

Scnator Wright
The Ordinance does affect the freehold land
to the south of the Murrumbidgee River?—
Yes, both sides.

Senator Bishop
Including Hall>—Yes. There is a slight
distinction in the Ordinance. The Ordinance
does make a distinction between the generally
rural areas and the land in Hall. Perhaps Mr
Costello might explain this. I think basically
the difference is that the areas m these

villages are for resid or p
purposes and the sort of controls that we: had
in mind are really for rural areas. We would
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not envisage that a freehold owner in Hall,
Qaks Estate or Tharwa would want to erect 2
shearing shed, This would not be part of a
residential lease. The owner of freehold land
in other areas would or could want to erect 2
shearing shed. In that case it was not envisaged
that the Minister would prevent such a building
being erccted.

Senator Wright

Has he power to do so?—I think the
Ordinance has excluded certain forms of
buildings.

Senator Cavanagh—The definition is ‘no
prescribed purposes’. That is contained in
section 6 (3.).

Would you tell us the interpretation of the
provision?—(Mr Costello) The provision is
under section 6. The control is exerted in
respect of those small allotments which com-
prise Oaks Estate, Hall and Tharwa. The
prescribed purposes are defined under section

The scction refers to freehold land in the
part of the Territory ‘other than’?—I am
sorry, 1 am looking at the wrong section. The
provision here is section 6. It is the rural land
other than Oaks Estate, Hall and Tharwa. The
provision is that in those rural areas the proper
authority under the Canberra Building Regu-
lations' is not permitted to grant a permit for
the erection of a building for use as a dwelling
house, hall or community centre along the
lines to which the section applies, unless the
Minister has approved its erection. The point
is that this would enable a farmer, for
example, under this to build his normal
outbuildings.

You are not making it very clear to me. To
which section are you referring?—To section
6.

What does it say? Refer to the specific part
of it and then explain its application?—Sub-
section (1.) restricts its application to freehold
land other than the land that is within Oaks
Estate, Hall and Tharwa.

What does the section say with regard to
all freehold land other than in those three
places?——It purely provides that before the
proper authority who controls building may
issue a permit under the Building Regulations
to enable the erection of a building for use as
a dwelling house or hall or community
centre, the applicant must have the approval
of the Minister to erect thosc premises on that
land,

What is the justification for that?—The
reason for it is to prevent in an underhond
fashion the erection of such things as motels
and so on,

But what it says here is that the building
authority is prohibited from permitting a
dwelling house to be erected except with the
approval of the Minister. What is the justi-
fication for that?~~The justification would be
that a person may apply under the Building
Regulations for a permit to build, He may call
the building a dwelling house, but in fact that
building may be designed in such a way that
it can be used as boarding house or hotel,

But the building regulation already prohibits
you from using it for any purpose other than
that for which the permit has been given by
the building authority, does it not?—No.

I have not looked at the Regulation, but if it
does not I am amazed at the deficiency of it?
—It is just restricted to the control of the
actual building.

We have it now firmly in our minds that
you are asking for permission to prohibit the
proper authority from permitting the erection
of a dwelling house without the Minister's
approval?—Yes,

What does (3.) say?—While this Ordinance
continues in force, the proper authority shall
not grant a permit under the building regula-
tions for the erection of a building on land to
which this section applies if the building is for
use for a prohibited purpose.

‘Prohibited purpose’ is defined?—VYes. It is
defined in sub-section (2.) of section 2, para-
graph (d), which reads:

A reference to the use of a building for a pre-
seribed purpose shall be read as a reference to the use
of the building as:

() a hotel, preture theatre, shop, scrvice station,
factory or saw mill;

(i) fiats or home units or other residential accom-
modation of a kind commonly known as a
flat or home unit;

(iif) a molcl or guest housc or a building, hnwcver

for the p of
of a kind commanly provided by a motel or
guest house;

(iv) 2 restaurant or café or a building, however
described, for the provision of scrvices com-
monly provided by a restaurant or café; or

(v) a stall for the display or sale of goods.

In effect, the substance of section 3 is to say
that with regard to the whole of the area other
than Qaks Estate, Hall and Tharwa, none of
these buildings can be permitted absolutely?—
That is right.

There is a complete embargo?—Yes,

3 Answers by Mr E. Wigley

Answers by Mr J. A, Costello



Senator Cavanagh

What is the necessity for this? Why pro-
hibit, say, a shop?—This is the area outside
established villages.

Senator Wright

Paragraph (d) of sub-section (2.) of section
2 refers to residential accommodation of the
kind commonly known as a flat or home unit,
to 2 restaurant or café and to a stall for the
display of goods. You say that you have not
got anything analagous to State town planning
legislation in operation in the Territory?-——
That is so.

The Chairman has referred to the time
factor. I wanted to ask you why you could not
frame the ordinary town planning legislation
in the form of an ordinance with the same
facility as you frame this. Why could you not
adopt the principles of town planning from the
State legislation and apply them by ordinance
as such? I am referring now to what appeat
to me to be arbitrary powers that you seek?—
The answer to that is that if we had to be
concerned only with community interests that
is all we would need to do, but we have the
other problem that we are also trying to pre~
serve the national capital.

Take the area at Rendezvous Creck, which
is part of the area subject to this Regulation.
What is the interest of the national capital that
prevents you from having a café or stall in
that area?—At this point of time we are still
working this out. We know that some of this
i di Jult d development is working
into this area within the next 15 years. We
know that the immediate water supply for the
city from the Cotter area will not be sufficient
to cater for the city’s development within
another given number of years. We also know
that we are going to have to rely a great deal
on water supply from the eastern water shed
of the Tidbinbilla range.

But, surely, in so far as you foresee water
supply, the thing to do is to acquire the land
that will be the source of your water supply.
That is not a subject of town planning as a
rule?—This is one of the problems. Until such
time as our research is specific and our inves-
tigations indicate just what we do need, com-
plete acquisition itself would be unreasonable.
A couple of recent newspaper reports of one
of these sub-divisions which have recently been
processed indicates a degree of uncertainty,
yet, in all fairness to purchasers, they must be
made aware of it.

These are in the areas that we are discuss-
ing?—That is right. I have the plan of the
Answers by Mr J. A. Costello
Answers by Mr E, Wigley

particular sub-division here which is affected
this.

We dealt with section 6, to take a specific
cxample, and we saw that it related to dwell-
ing houses, Then as to buildings for prescribed
purposes it includes home units, fiats and cafés
You test the bl by its appli
to the land on the other side of the Murrum-
bidgee River. How can it possibly be suggested
that the Minister should have the power to
approve of every dwelling house proposed to
be erected there, big or small?—~(Mr Wigley)
The Tidbinbilla Fauna Reserve is in the area.
There was some similar land which was

quired by the C Ith last year. It
was in mind to acquire it as it was necessary
to include it in the reserve. It is part of the
valley. For the natural topographical features it
was nccessary to acquire this. While the
Department was considering the need for this
one of the land holders, who had some pro-
perty at the then entrance to the Reserve, was
proposing to erect a motel, caravan park and
kiosk. Word of this got around the place and
the Department was subjected to quite a deal of
criticism from people who were afraid that this
development was going to spoil the reserve.

The Department has had 40 years to zone
the area, It should have determined for cvery-
body just what use could be made of the land
in a particular zone.

Senator Bishop

Where are the sub-divisions concerned?-—
These were done before the Ordinance was
drawn up and the particular sub-division to
which I am referring had aiready been lodged
with the Titles Office. In fact, it has been
advertised for sale.

‘The point with which the Committee is con-
cerned is that the Minister or an official in the
Department should say that Y can build a
motel on Black Acte but X is prohibited from
building one on White Acre. It is the method
by which you are achieving the restriction?—~I
would like to go back again to mention that
over the years no insuperable problem arose
because of the Commonwealth’s lack of con-
trol of this nature such as exists in all the
States. The land is being used mainly for graz-
ing and agricultural purposes. There was an
occasional sub-division but the public generally
was not concerned. Indeed, some of the local
solicitors came to the Department and asked
for approval for their sub-divisions. I think
their basis for this line was the Real Property
Ordinance where there is the requirement that
the Registrar has to satisfy himself that a
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survey has been carried out and plans drawn to
certain {cchnical requirements, It has been the
custom over the years that the Territory has
been a territory that applications of this kind
have been fairly rare and on infrequent
occasions only have these people come to the
Department with plans or that the surveyors
have brought their plans to be certified that
the surveys have been in order before the
Registrar of Titles could be satisfied sufficiently
to register any dealings on the land, As I say,
these were very rare occasions,

For 40 years it has been common State
legislation to say that nobody shall sub-divide
and the Registrar of Titles shall not register a
plan of sub-division unless it is approved in
accordance with a plan by the local authority.
Why has that not happened here?—(Mr
Costello) 1 would like to refer back to the map
again in respect of the situation in Canberra
going back, let us say, 40 years, It was never
envisaged that Canberra would extend beyond
certain boundaries. The C ith owned
all the land within those boundaries, The end
result from the Commonwealth’s point of view
was that it should not have any interference
with what might be done there (witness pointed
to map) or it should not have undue
interfercnce.

You are referring to Lanyon?~~Yes. The
situation is that in the post-war period the
previously unforeseen rapid expansion of
Canberra did place some strain on the area.
The planning which had developed particularly
in the period since 1958, when the Commission
was established, was apart from this develop-
ment to the south of the established Canberra
area; that is the Woden area, The planning
was for Belconnen, Majura and Gungahlin, I
draw attention to the fact that it was within
this total area which was acquired by the
Commonwealth, this area north of the
Murrumbidgee. It was always envisaged that
the city would lie within that. The problem has
been that the development of Woden and the

t  of 1 has meant
further planning and investigation had to be
done by the Commission. They found that
some of the areas which had been planned
were unsuitable,

Senator Davidson
Why itable?—Ni ous some
topography, some in respect of previous land
use. For example, I refer to the Majura firing
range where there could be numerous un-
exploded shells and heavens knows what.
Other reasons could have been the general

pattern ofF the established services such as

or o Rol h
a complete sewerage system of ils own but
has an outlet. Majura would have had to have
its own system, but it does not have the access
out. The emphasis then changed over to the
other area at reasonably short notice and a
need arose to ensure that no problem arose
from this. Senator Wright raised the question
of the need to control an area down towards
the south.

What is that arca?—One of the small areas
down towards the south, in respect of a house
as distinct from a commercial development.
The essential point here is that what we are
striving to achieve in this interim period of
only 12 months is to ensure that the person
who wanted to build his own house or farm
buildings would not be hindered. He would
not present any problem to anyone else in the
years to come, whether to us by acquisition
or neighbours,

The Minister has to give approval?—Yes.

The Minister may not approve?’—He may
not.

Senator Wright

He may approve for one but refuse for
another for reasons that are not specified in
the Regulations?—This I concede. One of our
problems has been to be able to identify and
spell out in full the guide lines because we are
still i igating and developing he principl

Senator Cavanagh

Is it not an offence to use the land in the 12
months period?—There is no offence in
respect of use of the land itself.

Senator Bishop

Under section 6 (3.) you tie up prescribed
buildings. The point is that you deny people
certain things but in respect of a dwelling the
Minister can refuse for no reason. No guide
line or criterion is established under which a
person knows whether he is entitled to build
or not, That is the sort of thing that is worrying
us?—(Mr Wigley) This is merely an interim
ordinance. We have talked about 12 months.
It came into effect on 27 July, I think. The
Ordinance says that it will cease to operate as
from 30 June next year. We hope by that
time, which we hope is before that time, we
will be able to introduce permanent legislation
which will give guide lines and will provide
the grounds for objections or appeal and that
sort of thing. In the meantime we have some
sub-divisions which are shown on this further
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plan which might help you to appreciate our
problem that we see here, It might also indicate
that the Minister’s approval-—it was not
intended that the Minister’s approval would be
ithheld in any unr ble way. We felt
that if there bappened to be a case where the
Minister felt his approval should be withheld
this could happen, as you will appreciate.
Without any control over sub-division we
could, for instance, have a block of land
which may be very narrow and very long,
going back from a road to a river, In the
Yarrowlumla Shire outside the Territory
boundary, the interim order says that the
minimum size block shall be 50 acres, but
these interim development orders of New
South Wales go on to talk about frontage and
depth. You could have 50 acres and it could
be very long and narrow or a very irregular
shape, which would certainly not be in the
public interest.

Senator Wright

What is the relevance of that to this?—If a
sub-division of that nature were put before the
Minister here, thought would be given to with-
holding approval. Having in mind that the 30
June next year is not very far away, and
remembering that we hope that permanent
legislation, guide lines and so on will be avail-
able by then, perhaps the worse that could
happen to the individual would be that he
would be delayed a little in implementing his
sub-division and he will have a chance of
appealing when the permanent legislation
came into force,

But the usual experience in the States is that
it takes 3 or 4 years to get a town plan,
Although you have set down next year, in my
view that is completely unrealistic and you will
be coming to us to extend it for 3 years after
then, and another 7 after that?—Could I point
out with respect that the legislation in the
States is of a rather more complex nature
than we anticipate. Also, it is only a relatively
small area that is involved here. There are not
a great number of land holdings involved, and
the variety of uses is not very great,

Is there any specific project that you have in
mind that is going to create a difficulty and
that you mean to stop by this Regulation?—
No, there is nothing that we know of at the
moment.

There is no actual case that evidences a need
for this interim restriction?—Not at this
moment,
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Senator Bishop

‘What about the sub-divisions that have been
sold?—(Mr Costello) Those have been allowed
—they exist. In fact, two of them were in
process of examination but we made no
attempt to prevent them because they had
already been done.

Senator Devitt

The thing that passes through my mind is
what is the urgency for bringing down an
ordinance of this kind when apparently work is
now going on in the preparation of permanent
legislation which will be brought into being in
June or thereabouts of next ycar. The answer
to Senator Wright was that there was nothing
at the moment which seems to require an
ordinance of this kind to be brought down
now. Is there some thought in the minds of
the planners that things will be awry between
now and the time when the permanent legis-
lation can be brought down?—(Mr Wigley) A
fittle while ago Mr Costello mentioned the
negotiations which are current. The Commis-
sion is investigating a number of possible
sources within the Territory of Canberra’s
future water supply. The Naas Valley happens
to be onc of these sources. The Commission
feels that this arca will be nceded for water
supply purposes, but it cannot say when or just
precisely what part, One sub-division which
has been receiving a certain amount of
publicity in the Press here is one in which
the blocks happen to be rather narrow and
long and in which there arc a number of
entrances onto a quite important road that
links Canberra directly to Adaminaby. It is a
sub-division in the parish of Cuppacumbalong,
in the district of Tennent,

Scnator Davidson

Is it a main arterial road?—No, but the
Adaminaby people like to use it as it is a much
shorter road. It is only 70 miles to Adaminaby
from here over that road.

Senator Wright

‘The sub-divisional blocks average about 20
acres each?—Yes.

Chairman
You would not call that a conglomeration?
—No, but they might construct a motel there.
Senator Wright
What area do you call that?—The Naas
Valley. It is in the parish of Cuppacumbalong.
6

As a matter of fact, there have been other
sub-divisions in the area, There are about ejght
or nine blocks which would be of an average
area of 40 acres each.

Is there any legislation in the Territory
which regul the ion of sub-divisions?
—Mr Costello)) Only the Real Property
Ordinance with respect to registration.

I would like to know what is in it?—The
provision is the normal one with respect to
Torrens title requiring the lodgment of plans
of sub-divisions with the Registrar of Titles
before the issue of titles to the sub-divided
property. It empowers the Registrar to require
the certificate of the Surveyor-General that the
survey has been properly carried out,

Does it say anything about minimum size?
—It lays down no standards at afl.

You mean that this area has gone on regis-

the sub-division of

Perhaps the emergence of this plan qualifies
your previous answer and you are putting
forward the sub-division to show whaf you are
attempting to block by the Regulation?—No.,
We have advised these people that the sub-
division was not caught by the Ordinance,
except that in the buildings they have asked
us—under the Ordinance they have sought
approval for the buildings to be crected
thercon as dwellings, The answer that they
will be given will be that the Minister will
approve the buildings as dwellings. There is
n;: intention to withhold approval to any of
these.

Chairman

Can you say that a motel is not a dwelling?
—(Mr Costello) That is the reason why we
had to have that reservation power in respect

tration without r i

land with relation to use, size and so on?—Yes.
We have no immediate sub-divisions that we
know of coming up, but we do receive sub-
divisions like this, As a matter of fact, we had
received sub-divisions such as this one in
Cuppacumbalong within the preceding 12
months which indicated that in the ab: of
control something was going to go. If we had
to wait until we had finished our final legisla-
tion, things would have gone too far, We had
to arrest the situation.

Senator Lawrie

What arc these 20-acre blocks to be used
for?—(Mr Wigley) They have been advertised
as suitable for fishing lodges and so on, I do
not think any one of them could be regarded
as a living arca unless the living that was
obtained from the land was in the nature of a
business such as a motel, service station and
so on. It is quite conceivable that a number
of these blocks could be used for the purpose
of motels, service stations, hot dog stands and
so on, if we had no control. That could spoil
the effect of the road which is quite a scenic
road,

That is why you zonc an arca and why you
have rules for sub-divisions. One rule applies
to motels, another to hotels and so on. How
can the Minister be a judge as to whether a
café or motel should go on any particular
block there and, having permitted one on
Smith's block, refuse it on Brown's block?—I
take the point. The fact is that we were really
aiming to hold the situation until we got our
guide lines and rules straight.

of section 6(2), We wanted to prohibit the
develop of the cial facility there,
which we have sought to do under section
6 (3.), the prescribed purposes, and to ensure
that a place was not overtly constructed as a
guest house, These things have to be watched
carefully.

Why cannot these things be made the auto-
matic decision of some authority other than
the Minister? What would the Minister know
about it? What special qualification would he
have to make a decision; not just this Minister,
any Minister?—(Mr Wigley) The method we
had in mind was that when a sub-divisional
proposal was put to the Department for
approval we would seek the advice and com-
ments of the National Capital Development
Commission. We would be guided by their
advice and comments before we advised the
Minister. We would foresee in this holding
period—and really what we have set out to do
and tried and hoped to do was to hold the
situation so that it did not deteriorate. In other
words, with the knowledge that the Commis-
sion is proposing certain future water storage
arcas it could be that some of these land
holders—and they would be cntitled to at the
present time—would want to capitalise on the
areas that they have, sub-divide them, with
water frontages, and make quite a lot of
money. They would certainly pay very hand-
somely, Keeping in mind that the water autho-
ities may not want people on the lake shore
we would probably have to keep in mind at
some stage to acquire these lands and pay the
owners just compensation. It is all a little
uncertain at this stage. We thought that any
information we could get at the present time
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to get for this admittedly belated legislation the
guide lines, avenues of appeal and this sort of
thing—this is really what we are striving to do.

Senator Cavanagh

Under the Canberra Building Regulations
has the proper authority only the power to say
the types and standards of construction?—The
proper authority is actually the chief architect
in the building section of the Department and
is responsible for the administration of the
Canberra Building Regulations,

Apparently he grants a permit?—VYes.

On what grounds can he refuse a permit?—
Subject to this Ordinance he would be
restrained from giving a permit if the Minister
had withheld approval.

Without the Ordinance now?—He would be
just constrained to deal with it under the
Canberra Building Regulations.

Scnator Bishop
On building standards?—Yes,

Senator Davidson

What is his connection with the Commis-
sion?—He belongs to the Department. Plans
of buildings and so on are submitted to the
proper authority, which refers them to the
Commission which looks at them and has
power of approval or to withhold appraval as
to external design of the building or siting of
the building on a block. Most of this activity is
in the city.

You said that it was proposed to consult
with the Commission?—No, It is an established
routine.

Even with these?—(Mr Costello) Yes. The
Commission has no authority outside because
of the terms of its Act, but we would regard
them as experts.

Scnator Cavanagh

Has the Commission no authority, but
generally it assists?>—That is so.

Seanator Devitt
The regulations cover the whole of the
Territory?—(@x Wigley) Yes, The Department
is responsible for the Territory.

Chairman
What is the width of the road in the sub-
division and the width of the sub-divisions
about which you are worried?—This road is
100 feet wide. The frontages are about 400
to 500 feet.
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Senator Lawrie

Are not the measurements given in links?—
These are in feet in the Australian Capital
Territory.

Senator Davidson

What is the situation on the other side of
that road?-—They are rather bigger blocks.

Chairman

That road is a 13 chain road. You have
blocks of land of about 8 chains. Even if you
had motels along there you would not get a
heavy flow of traffic that would worry you
on a road that wide? I do not think there
would be a great flow of traffic even with a
few motels along there. Has Canberra still no
classification of land usages right throughout
the city?—It has not, The town planning con-
trol here is exercised through the lease. As you
know, all the land in Canberra is leased.

People break leases and somebody winks the
eye, which has been going on in relation to
certain accommodation. Why is there not a
complete land usage plan for the whole area?
As Senator Wright mentioned, other munici-
palities have town plans. I cannot understand
why Canberra has not.—It has been. thought
of. I can recall the National Capital Develop-
ment Commissioner recently prepared a
scheme for the Rocks area in Sydney. He was
reported in the paper as saying how well the
leaschold system of control of town planning
matters worked in Canberra, It has worked
very well. We have had such comments made
from people clsewhere and overseas too, I
think, when they have examined the way in
which we do it here, they think it is very
effective. It is very direct.

Senator Wright
Because you own the land and let it on
terms on which you wish to let it?—VYes.
We are considering land that is owned by
other people—1 thought the Chairman was
referring to zoning in the city itself.

Chairman

Right through.—My remarks were related
to the city leases, which have a purpose.

If the whole land is zoned nobody could'
come and buy a lease from somebody and use
it for a different purpose. When they looked at
the plan they would know for what purpose the
land was zoned. I cannot understand why
Canberra has not had such a system. I have
said this time and time again. Why does not
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Canberra have a plan for the whole of the
area? As Senator Wright says, it goes before
the people, becomes statutory law and every-
body knows just where they stand.—That is so.

The whole of the Australian Capital
Territory area should be planned to show the
urban area, city plan area, rural areas and
50 on so that anybody sceing it would know
exactly what they could do. It does not take an
over intelligent person to follow a town plan.
—That is right.

Senator Bishop

Suppose the Government or the Minister
told you tomorrow that you had to carry out a
zoning plan in this area. How much could
you cffectively do, remembering your argu-
ment about water supply and so on?—I think
we could do it effectively. In fact, it is a zoning
plan that we have in mind so far as this is con-
cerned because this is freehold land and we
have no leasehold contracts through which we
can enforce our zoning intentions.

Senator Devitt

Is it mandatory at the moment for all sub-
divisional plans throughout the whole area to
be submitied to some authority for approval?
—Only for certain technical aspects, as to the
plans which are set out in the Real Property
Ordinance which says that the plans shalt be
drawn to a certain scale.

Senator Lawric

We have discussed at great length land other
than what is contained in the three villages
which you mentioned carlier. What is the
reason for requiring restrictions in the three
villages? There is a good bit of land outside
the villages?—~(Mr Costello) It is a matter of
degree. As I said before, a farmer in a rural
area could build, for example, a workshop of
fairly large proportions on his property and
still not impair the primary use of the land,
which is agricultural or pastoral purposes. On
the other hand, the same type of activity in a
built up area of one of the villages could in
fact change the primary purpose of a sub-
divided block from residential to industrial.

This applies to places already erected and
the use to which they can be put?—Yes, We
are secking to ensure that if someone has a
house already there and is using it as a house
he cannot use it as a factory or a hotel or a
guesthouse before we bring down permanent
control. The basic purpose is to preserve the
amenity of the three villages as they are at
present.
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Senator Cavanagh

Do not section 8 and section 9 (2,) (a) and
(b) conflict with sub-sections (3.) of section 3?
One says that the Ordinance shall not apply to
buildings that were used for certain purposes
and the other says that it is an offence to use
them_for those purposes?—Sub-section (3.)
permits of the continued use of the land or
building for the purpose for which it was used
before the Ordinance came in.

And section 8 takes away that permission?
—If it does, it was not intended to.

Section 9(2.)(2) and (b) also takes away
that permission?—I suggest that the words
‘this ordinance’ in section 3 were used
advisedly by the draftsman to ensure that
sections such as 8 and 9 did not apply, That
was our instruction to him, and that is the way
I interpreted the Ordinance when I received it.
We wanted to ensure that they could con-
tinue to use them. (Mr Wigley) It was not
intended to disadvantage anybody. We tried to
maintain the status quo,

Senator Bishop

Section 10 (2.) is drafted in such a way as
to be quite open, Could not a more specific
form be prescribed?—(Mr Costello) I think
you will find that in all Commonwealth draft-
ing to date this is the practice. They do not
prescribe forms any more than is required in
trying to get a fluid situation of giving power
to the Minister.

Senator Devitt

When the new Regulations which are now
in course of preparation are completed, would
it not be desirable concurrently with them, to
prepare a fully zoned plan?—Yes, but in the
meantime we want to prevent deterioration
because it does scem rather remarkable that
these sub-divisions have come along with a
great rush in the 12 months or so prior to this.
It is very rarely that we had sub-divisions of
this type prior to that and we were a bit
fearful that in the period between now and
when we get effective permanent legislation
there would be further deterioration that would
certainly not be in the public interest and a
lot of people could perhaps suffer thereby.

Senator Wright
Could you tell us the nature of your
experience and duties in this respect?—I am
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Director (Planning) in the Department of the
Interior. That is policy planning, 1 have the
legislation section, special projects and other
groups under me. I have been in the Depart-
ment of the Interior for 11 years and asso-
ciated with this work during the whole of my
time—that is, the work of preparation of legis-
lation and policy. (Mr Wigley) Originally I
worked for a private firm in Queensland of
Surveyors Draftsmen and Agents in 1936, I
have been in this Department for some 20 odd
years, For the last 2 or 3 years I have been
Assistant Secretary of the Lands Branch of the
Department.

Chairman

Is there anything further that you would like
to say?>—(Mr Costello) What X would like to
mention is that going back to what I indicated
at the opening, we originally felt we had to
choose between two alternatives, One was to
prohibit completely in order to freeze. The
other one was to prohibit but to allow some
form of alleviation, I realise the fears of
members of the Committee in respect of the
arbitrary use of unfettered discretion. The
Minister has indicated that if the Committee
really feels that the degree to which discre-

lessen the problem to the point where it would

have no real objectionable application, In

relation to this point of view we would hope

to have the guidance of the Committee in its
ideration of the probl

Senater Bishop

Rather than have a Iot of proscribed con-
ditions or standards would it not be better to
apply them to certain areas? You would be
less likely to make a mistaké, I take it, from
what you have said, that there are some arcas
where you are satisfied that certain types of
building would not be possible, etc. Would it
not be fairer in an interim period to apply
conditions to certain areas rather than impose
prohibitions which will only last for some
months?—I think the answer to that point is
that we still have a fair bit of work to do to
finalise these, The two points that rather con-
cerned us were, firstly, in the final analysis we
might have to reconsider some of our earlier
analyses where certain things were found
impracticable and we would have to go over
what we thought was really essential, If we
had to go over old ground 8 or 9 months later
and make certain prohibitions, that would be

tionary power is incorporated in the Ordi

is really objectionable he is quite happy to
make some alteration. The only problem that
arises is what such alterations may be, This is
the reason why it was put in this form. We do
not like complete prohibition, but if we had
to we would. The form of control that there
might be in respect of the exercise of discre-
tion, perhaps tabling in the House would be—
perhaps there would be ways and means of
overcoming the problem that way if the Com-
mittee so desired. We have considered the
question of oversight by courts. The problem
is that we have no special criteria because we
are still working them out. The courts would
not have a set of criteria by which to judge
the decisions from a point of law, Hence any
question of oversight by a court would be
one of reasonableness only. As far as we can
see it is not a satisfactory proposition from the
point of view of the affected applicant. The
Department's advice to the Minister was on the
basis that with the watering down of the dis-
cretionary authority to what we thought was
the minimum, by specifying these proscribed
purposes which we thought were completely
objectionable and prohibiting them absolutely,
the Ordinance would have a very limited life,
and stated on its surface, would perhaps
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Secondly, there was the pro-
blem that we thought that the specification in
it in this way could well work an unfair burden
at this point of time when it could not
categorically be stated in full that it was
desirable for these reasons because we are still
establishing our criteria. We thought it could
work an unfair burden on neighbouring areas.

Senator Wright

To consider some application to an expert
such as a town planner, with the right of
appearance and appeal, and then anybody who
is subject to restriction being compensated, will
be getting nearer to the ordinary ideas that
the community has as to individual rights?—
These: are some of the principles we are work-
ing on in our permanent legislation, (Mr
Wigley) I would add that we have been work-
ing. in close co-operation with the National
Capital Development Commission on a land
use plan for the Territory.

Chairman—Thank you, gentlemen, for your
attendance,

The witnesses withdrew

The Committee adjourned.

Taken at Canberra
THURSDAY, 5 OCTOBER 1967

Present:
Senator Woop (Chairman)

Senator Bishop Senator Devitt

Senator Cavanagh Senator Lawrie

Senator Davidson Senator Wright
Wing Commander Gordon Leslic Waller, 53
Dominion Circuit, Forrest, Australian
Capital Territory, was sworn and examined.

Chairman

You asked for the opportunity to meet the
Committee in connection with Ordinance No.
27 of 1967 and you have given us a list of
eleven points on which you clearly are at
variance with the necessity for the Ordinance.
Probably the best way might be to give you the
opportunity to express yourself freely as to why
you would Jike to talk to the Committec about
it and what you have in mind in relation to the
Ordinance.—As is known, I am a serving Air
Force officer. I am also a frecholder in the
Australian Capital Territory. I was also
responsible for the first sub-division of freehold
land in the Austratan Capital Tersitory,

Senator Wright

In what year?—It began in 1965 with full
consuMtation with the Department of the
Interior. I shall speak further on that later. My
sub-division is completed and I have titles to
the various blocks, so therefore it might reason-
ably be idered that this Ordi does
not really affect me other than in respect of
the restrictions on what I may now do with
my land. It certainly does not affect me from
the sub-division point of view. I am concerned
as a frecholder and that the use to which I can
put my land is undesirably and rather arbi-
trarily restricted. I am also concerned about
this Ordinance from the liberty of the subject
point of view. I have tertiary education in the
subject of constitutional law, and in particular
in delegated legislation, a subject in which I
am personally very interested. I cannot help
but feel—I am speaking freely as you have
asked me to do—that this Ordinance as a
whole smacks a panic legislation. It is arbitrary
in the extreme and is in fact the worst kind of
delegated legislation and is an affront to me
as a citizen of this country. I believe that it is
quite contrary to the sort of legislation we
could reasonably expect in a democracy. I
have stated that I believe that it is probably
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repugnant to the enabling Act, the Secat of
Government (Administration) Act. This I am
not qualificd to be dogmatic about because I
have not adequately studicd the bling Act,
but it is inconceivable to me that the framers
of that Act should have anticipated that it
could be used as the vehicle for framing an
ordinance such as this. If I may go back to
the subject of my sub-division in the Naas
Valley—this relates to my statement that I
think this ordinance is panic legislation. I have
copies of correspondence with the Department
on the matter of my sub-division but I do not
think it is necessary to table it before the
Commitice. However, I might say it reflects
very badly upon the administration of a
government department but I think that is
beside the point. Eventually I was able to get
on to an amicable footing with the Department
with regard to the sub-division of the land,
Previously ¥ had given them the opportunity to
raise any objections they might have had to the
sub-division but they interpreted that as mean-
ing 1 was offering the right of veto to them,
until I pointed out to them their error. How-
ever, when we got on to the amicable footing
the responsible authority not only approved—
perhaps that is not the right word—he agreed
with the desirability of the sub-division, the
form of it—

Where was it?—In the Naas Valley, about
3 miles from Tharwa. It was just over 400
acres of land which was divided into eight
separate blocks of a minimum acreage of 40
acres. I chose this particular size because I
believed it was the smallest area that could be
regarded as viable as a farming areca and
secondly because there is a precedent for this
minimum area in local government regulations
that exist in nearby areas in New South Wales.
When I got on to an amicable footing with the
Department, they realised I was not doing the
sub-division primarily as a business enterprise
but was in fact more concerned with aesthetic
values. This is beautiful country and I spent a
great deal of money on having it surveyed pro-
perly and getting the very best advice from a
town planner and other people. When this
realisation permeated through and we could
talk about it I said—1I think I can quote almost
verbatim; remember this was in 1965—'1 sug-
gest' that as a result of this sub-division the real
estate sharks will' get on the bandwagon and
they will endeavour to chop up every piece of
frechold land in the Australian Capital
Territory into the smallest possible areas,
because that is how they will make the most
money.’ It was agreed that something should

Answers by W/Comdr G. L. Waller




be done and that moves should be made to
produce some reasonable legislation.

Chainman

In what year was this?—1965, I firmly
believed that this would happen. In fact,
moves might have taken place but if this is the
legislation that has taken 2 years to complete
God help us, I believe that this legislation took
place very quickly as a result of a subsequent
sub-division that was made public only & few
months ago, and which was precisely the sort
of sub-division 1 had warned the Department
would occur, I believe that when T warned
the Department 1 was something of an expert
adviser and I believe that the Department
should have acted on my advice, I believe it
did not and, as I said before, I believe this
legislation was prompted by a bad sub-
division. It was quickly drafted and is clearly
bad legislation. It is imprecisc legislation and
I think this is vsually an indication of rather
hurried drafting,

Senator Cavanagh

Do you think that this is a result of the
recent sub-division?—Unquestionably. I do not
think there is any doubt about that at all.

Can you give us details at some time of this
recent sub-division?—I can, indeed, This has
nothing to do with me, of course. It was
advertised in the Press by a local agent,

Senator Devitt

Do you say that it is an undesirable sub-
division?—TI believe so, Tt is an area of river
flats between the road and the Naas River, The
area has been chopped up like a loaf of bread
into long narrow strips which range from
about 12 acres to about 25 acres. Some of
these areas might be viable as a market garden
area but this is not what they are being sold
as. They were being sold for use as small
farms or places on which to build—places for
gracious living. I do not think either of these
things could come about with this sort of
sub-division,

Senator Lawrie
Has the Department of the Interior
approved this sort of sub-division?—I believe
that it was a matter of hours between the time
that this Ordinance came into effect and the
issuing of the titles to the sub-divisions, I think
the Ordinance was just a little Inte.
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Senator Davidson

Did the owners of this latter sub-division do-
what you did about making a survey and con-
sulting with a town planner?—I have no idea
but from merely looking at the plan I would
say definitely not..

‘What town planning authority did you con-
sult with?—I used Dr Taglietti, a well known
architect here, who has been responsible for
town planning and for large areas of sub-
division in Italy. I have great admiration for
him, as do other people who know of his work.
[ also went to the trouble of getting aerial
photographs. I did everything that was
humanly possible. I again stress that this was
less a commercial exercise than an exercise in
aesthetics,

Senator Lawrie

What are your particular objections to the
ordinance in any particular detail?—Having
stated the position generally, perhaps 1 might
go through my points. So far as I am able I
have explained my first obj , 1 think, 1
say that the Ordinance represents panic legis-
lation. My second point is that the Ordinance
is an example of sceretive preparation affect-
ing a minority group which could easily have
been consulted during such preparation to
ensure that the group’s suggestions and/or
objections were considered, There are about
90,000 acres of freehold 1and in the Australian
Capital Territory and it is held by approxi-
mately sixty-five people, of whom I am one. X
believe—and in fact there is ample precedent
for this—that when legislation such as this is
being prepared which will affect a small group
which can be easily contacted without trouble,
then I think it is not only reasonable but is
surely obligatory for the drafting authority, or
the authority instructing the drafter, to find out
just what the situation is; to find out what
people are doing and what they expect to do.
This is a restrictive Ordinance. Presumably it
was. thought of in terms of: ‘What is. the other
man thinking’, without effort being made to
find out what that man intends to do with his
land.

Senator Devitt

Would it bec a normal practice to consult
with such people?—All 1 can say is that L
believe that where it is possible and easy to
consuit a minority group which is to be affected
by legislation then they should, as a demo-
cratic principle, be consulted. There is certainly
precedent for this in English Jaw and I believe
there is precedent in our law,
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Senator Lawrie

Why should this minority group of sixty-
five people have any more say about this? I
know that they own the land but the wellbeing
of the Government and of the rest of the
Australian Capital Territory has to be con-
sidered, The expansion of the city of Canberra
and the problems associated with it have to be
considered. Are there not two sides to this
question?—I agree entirely. My third point
states that a land holder in fee simple has an
absolute right to use and alienate his land as
he desires, subject only to such reasonable
restrictions as are necessary for the good of
the whole community. I recognise this. There
is no question about this. Indeed, 1 suggest
that there are probably exceptional circum-
stances in the Australian Capital Territory
because it is the seat of Government. Probably
there might be a reason for greater restric-
tions but only those which are reasonable, I
believe this Ordinance goes beyond that point.

Senator Wright

You are making the point that a definite
number of people are involved and they could
have been consulted?-—Yes.

Chairman

You said in your fourth point that the
Ordinance as a whole was repugnant in
principle.~Either that point is accepted or not.
I believe this is a principle in our system of
law, In fact it virtually stems from this
principle of law.

You think that the Ordinance js contrary to
the spirit of the cnabling Act?—As I said
before, I have not had the opportunity to
really study the enabling Act. I only hope that
the Committee has looked at it.

Senator Wright

What provision of the Act do you have in
mind?—1 have no provision in mind that I
can point to, The nature of the Ordinance is
such that I cannot believe that the framers of
the original Scat of Government (Administra-
tion) Act anticipated that such legislation as
this would be enabled by the Act. I think this
is o matter for careful study by your legal
advisers. 1 can only say that T hope that this
will be done.

Chairman

Would you now refer to your fifth objec-
tion?—I think Senator Wright, who has read
the Ordinance, will, I am sure, agree that the
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Ordi is an imprecise di One can
look practically anywhere at it and sce
imprecision, I believe this is a result of
hursied drafting, Whatever the cause, I think
the Ordinance as a whole is imprecise. Again
1 believe that this matter requires careful study
by properly qualified persons, I cannot really
say much more than that, I deal with some of
the imprecise aspects in my later objections.

Scnator Devitt
‘Had you in mind any shortcomings in, say,
the provisions of any ordinance granting
normal civil rights to people in other arcas of
the Australian Capital Territory?—I cannot
relate it to any other ordinance,

Senator Bishop

You pointed out that each Minister could
have a different idea about applications and
so on.—I have stated this further on in my
objections, I said that each successive Minister
or Minister's delegate could interpret it
differently, You would have the highly undesir-
able position of a landholder not knowing
where he is from one administration to
another or from one week to another if it
comes to that, in regard to certain aspects of
the Ordinance.

Chairman

You think that the Ordinance grants to the
Minister powers that are arbitrary?—Yes, The
Ordi gives the i powers without
it being clear either in the Ordinance or from
any other source precisely why the Minister
is being given those powers. Perhaps the
object of these powers, as bas been attributed
to him in the Press, is to maintain the status
quo so far as frechold land in the Australian
Capital Territory is concerned.

Senator Cavanagh

Until they get a complete Act?—Until a
further ordinance replaces this one.

Chairman
You say that the requircments of sections
4 (3) and 10 (2) of the Ordinance are harsh
and of doubtful necessity. I take it you mean
that it ties up the whole of this Iand without
the preparation of any plan for guidance?—

Senator Bishop

Section 4 (3) obliges the applicant to apply
to the Minister in writing and submit copies.
How is this harsh?—I would like to elaborate
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on this, You might also lock at the other sub-
section 10 (2) that I have cited, wherein there
is a requirement if one is to ercct a building

system if it were made obligatory according to
zones previously laid down indicating what
kind of sub-division would be permissible in the

to provide sketch plans and brief specification

to the Minister. So far as the sub-division of
land is concerned, this places the freeholder in
the position that if he wishes to sub-divide
his Jand—if this Ordinance is interpreted
as meaning what it says but particularly if it
is interpreted narrowly—he is required to
submit a surveyor’s plan showing the surveyed
sub-division of his land. I can only say that
portion of the survey of my sub-division cost
$2,000, so what this Ordinance is in fact ask-
ing the frecholder to do if he wants to sub-
divide his land, or in fact just cut it down the
centre for a son, is to employ a surveyor, pay
for the survey, then put it to the Minister in
the hope that it will be accepted, This to me
is incredible, Certainly it will stop people from
thinking about sub-dividing if they have to
outlay a considerable sum for the surveyor's
plan to submit to the Minister in the hope that
he will accept it, They probably will not sub-
divide, so perhaps the Ordinance will achieve
its object.

Chalrman

Who would you suggest should pay for the
survey?—I believe this is a case for the
Minister to accept in principle that sub-division
is acceptable jn the area, He might say: ‘Sub-
division into areas of less than 40, 50 or 100
acres will not accepted, but go ahead with
your sub-division within the confines of this
direction.’

Senator Cavanagh

You think that there should be guidelines?
—Yes, precisely. The Minister's powers should
be such that he can agree in principle to doing
a sub-division.

Chairman

You are not objecting that where a person
knows he can sub-divide he should have to pay
his own survey fees?—Not at all.

You suggest that he may have to pay them
and not know whether he will have the right?
—Yes, he needs some certainty.

Senator Wright
That is got over in State spheres where sub-
division is required by letting people put in a
preliminary sketch that is a S-guinea job
instead of 400 guineas and then general
approval is given and they go on with the
detailed survey. You would not object to that
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various zones?-—Precisely.

We understand that, I would not have under-
stood it from paragraph 7 of your letter but
that is why you are here to amplify it?—Yes,
This, I suggest, is a good example of the
impreci of this Ordi

No. It is an indication that all power is
centred in the Minister without guidelines, as
Senator Cavanagh stated.~—Yes.

Chairman

Paragraph 8 of your letter states that the
provision in section 11 of the Ordinance for
the creation of a post of inspector is undesir-
able and unnccessary—l mentioned scction
10 (2). This relates to sketch plans of a dwel-
ling or plans and specifications of a dwelling, I
think there is no doubt that the object of this
Ordinance so far as buildings on freehold Jand
are concerned is to prevent shack development
and development of business activities that are
incompatible with what is wanted for the Aus-
tralian Capital Territory, I am at present in
the position where I have put in roads through
my land, one to the top of a hill has been a
most expensive process, and leads to where 1
propose to build a house—I ‘hope. This house
will not be a Canberra cottage. It is likely to be
a highly unconventional picce of architecture
which my architect cails an environmental
response. 1 use my own situation to illustrate
the problem, 1 am in a position where I can
write a letter to the Minister requesting per-
mission to build a house on top of this hill but
I must say to him that I am not in a position to
present a sketch plan, I do not think any self
respecting architect would produce a sketch
plan of what he is going to design, because the
architect’s design is usually empirical; the more
challenging the site the more empirical it is.
So the best one can do would be, perhaps, to
go along to the NCDC Small Homes Service
and get one of their set plans and say: ‘Mr
Minister, here is a plan. This satisfies the
ordinance but the end result will probably be
different.’ Perhaps if one were completely
honest one would say: ‘It will not bear any
resemblance to this cottage from the plans of
the NCDC Small Homes Service’, or one
might say: ‘I am afraid I just cannot preduce
a sketch plan or specifications because I pro-
pose to employ an architect and I must sign a
contract with him, and therefore I do not want
to do that unless I have an assurance in
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principle that you are going to approve the
building of a dwelling house, whatever design
it might be, on top of this hiil." Much the same
problem exists in the sub-division provisions of
the Ordipance.
Senator Wright

It is common for State legislation to require
submission of plans to a properly constituted
building authority which has power in accord-
ance with the rights laid down to approve or
disapprove ©of the structure proposed.—This
indeed is so, but this Ordinance requires that
as well—

The Ordi gives the Minister a superior
autecratic power over and above the building
authority?-—Yes,

Senator Wright—That is all that is in it,
Senator Bishop

The point you made about section 11 was
that it was undesirable and unnccessary, As
o,her senators have said, have we not a situa-
tion in most modern communities where an
inspector is necessary?—We do have building
inspectors in the building section here in
Canberra and that section would have to
approve plans of any buildings constructed,
To have an extra inspector to make sure that
you are not disobeying the Building Regula-
tions and ecrecting something without the
approval of the building section would seem
to me to be compounding the problem.

To you this would only be a second
inspector?—Precisely.

Senator Wright—An unnccessary vertebra
in Parkinson’s backbone,

Senator Cavanagh
If there is a second authority there is only

Do you maintain that in any cir
of reasonable legistation where the Minister
has not arbitrary powers you have a right to
develop your own design of dwelling?—TVYes.

And the man who wants to build a cheap
shack should be proscribed?—I believe that
this Ordinance should be more precise in say-
ing that the Minister can or might approve in
principle the building of a dwelling house of a
reasonable standard,

Chairman

What you are getting at is that you want to
know whether you have the right to build a
dwelling at that spot or not?—-Precisely.

Senator Cavanngh

I think there is a difference b with

one insp ?—I believe that a proliferation
of inspectors is undesirable and unnecessary.
My view is subjective in this case.

Chairman
In objection 11 you said quite clearly that
you think this Ordinance is contrary to the
true purpose of democracy. I take it you say
that because of this blanket legislation?~Yes.

Scnator Cavanagh
You said that in 1965 you told the Depart-
ment of the nced for some action. The
Department did not heed that advice, Now,
recently, the wisdom of that advice has been
impressed on the Department by an

normal building regulations which contain
stipulations as to certain sizes of timber, etc.
you are still permitted to build provided you
adhere to those regulations, This seems to
indicate that it must be as the Minister desires.
Again the guide lines are not stated.—
Precisely.
Senator Bishop

Regarding point No. 11 in your objections,
Would you object to an inspector having the
right to go to your property in order to
ensure that regulations were adhered to?
Would you object to proper planned town
planning principles being adopted? You have
referred to section 11 of the Ordinance being
a ‘catch all’. It refers to the right of inspectors
to go to your property. Would this not be
reasonable legislation if it was properly
designed?—I referred to section 14 as being
a ‘catch all’, not section 11.
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sub-division. The Department plans
to introduce some legislation in 1968. What
would you suggest should be the attitude of the
Government between now and the time that
the Department has considered plans laid out?
Some quick action must be taken, must there
not, to sec that these undesirable sub-
divisions do not continue?—I agree entirely. I
suppose that this Ordinance represents the
quick action. I believe that if this Ordinance is
varicd to make it compatible with the real
requirements—if it is made precise—then that
is all that is required.

Senator Lawrie
You arc not objecting to one of the pur-
chasers. of your land building a mote! or a
drive-in theatre, are you? Would you like to
see that made possible?—No,
Woulg you like to see a filling station or
something like that built out there?—I would

Answers by W/Cmdr G, L. Waller



be horrified if that happened. But whether or
not it would be reasonable to restrice such
development is not a matter that I am
prepared to speak about,

Senator Cavanagh

As the need for this fegislation is urgent and
as it would take time to form these guide
lines, is there some alternative to what you say
is panic legislation? But the time the law was
prepared and set out in a form that could be
understood the area might be sub-divided.—
That is so.

Scnator Bishop

Do you think it would be possible to write
into the regulations criteria to cover this quick
development but yet provide a basis for proper
fegistation Jater on?—1I believe this could be
done,

Senator Wright—This is a common pro-
vision in all town planning legislation, Inter-
mediate development has to be approved.
Sub-divisions have to be approved. But in that
case the approving officer is a town planner,

Auswers by W/Cmdr G, L. Waller

not a political ministet, and (here is'a right of
appeal to other people who are experienced
and impartial,

Senator Devitt

Have you been studying a recent ordinance
which is roughly similar to this one?~I have
not been following that matter but I am aware
more or less of the provisions of similar
legislation in the Yarralwnla Shire, That legis-
lation is reasonably precise and I think is
acceptable.

Are you aware of the recent ordinance con-
cerning the rights of the subject to take action
at law about something in an area which
appears to be wrong and not in' conformity
with the principle of definition of the area in
itls original form?—No, I am not aware of
this.

Chairman—I would like to thank you for
coming. along to present your point of view
about this matter,

The witness withdrew
The Committee adfourned
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SENATE STANDING COMMITTEE ON REGULATIONS AND ORDINANCES
TWENTY-FOURTH REPORT OF THE COMMITTEE

Australian Capital Territory Ordinance No. 13. of 1967
City Area Leases Gxdinance 1967

The Senate Standing Committee on Regulations and Ordinances has the
honour to present its Twenty-fourth Report to the Senate,

2. This Ordinance No. 13 should be considered in the light of its history.

3. In the Canberra Times on 8 May 1964, Professor Richardson, the
Robert Garran Professor of Law and Dean of the Faculty of Law, Australian
National University, published articles emphasising the arbitrary character
of land control by means of lease covenant, On 13 July 1964, an article was
published from the Australian Planning Institute Yournal emphasising the
inequity of certain purchases of leases where covenants in leases were varied:
to the great advantage of commercial entrepreneurs.

4. In August 1964, clause 9a of the City Area Leases Ordinance was
enacted which made it a punishable offence to use land comprised in a lease
for a purpose not authorised by the lease. Sub-clause 4 provided:

‘(4.) Itis a defence if a person charged with an offence against either of
the last two preceding sub-sections, being an offence that relates
to a lease of land granted for residential purposes but no other
purpose, proves that the use of the land—

(a) does not constitute a substantial nuisance;

(b) does not substantially disturb the occupier of any adjoining
land;

(c) does not substantially interfere with the nature or amenities
of the neighbourhood; and

(d) does not cause untidiness in the neighbourhood.

5. Ordinance No. 13 of 1967 operates to repeal sub-clause 4 and
substitute the following provision:
‘(4.) An offence against either of the last two preceding sub-sections
shall not be prosecuted except with the consent in writing of the
Minister or of a person authorized by the Minister, by writing
under his hand, to give such consents.",

6, In response to the Committee’s inquiry the Minister for the Interior,
the Hon, J. D. Anthony, has written the following letter—

‘I refer to your letter of 28 August. 1967 wherein you sought an explana-
tion of the amendment to section 9a of the City Area Leases Ordinance
1936-1966.

The City Area Leases Ordinance. provides the legislative authority for the
general leasing system within the city of Canberra, In general terms,
neither the Ordinance nor leases issued under it confer upon lessees rights
or liabilities inter se. Rather do the terms of the Ordinance and the



lease agreements provide the basis of the relationship existing between

each individual lessee and the Commonwealth of Australia as lessor.

The relationship existing between lessees is governed by the ordinary rules

of common law and the City Arca Leases Ordinance does not derogate

from these rules in any way.

The fundamental reason for the inclusion of section 94 of the Ordinance

was to provide for a penalty for breach of the purpose clause in the lease

so that lessees could not break their covenants with impunity. It was not
intended that it should either add to or subtract from the rights and
liabilitics of lessees inter se.

Before the inclusion of section 94 in the Ordinance there was no offence

for a breach of the purpose clause in a lease. The only right of the

Commonwealth was to sue for damages for breach of the agreements,

which procedure was useless. The provision for forfeiture of leases is

limited to three cases:

(i) where rent payable under the lease remains unpaid for twelve
calendar months next after the date appointed for payment;

(ii) where a building in accordance with the building covenant is not
commenced and completed within the periods stipulated in the
covenant; and,

(iii) where, after completion of the building, the land is at any time not
used for a period of two years for the main purpose for which the
lease is granted,

Every lessee enjoys the benefit of his common law rights to take action

against an adjoining lessee to abate a nuisance or to take such other

action as might be necessary to protect his property. These rights have
in no way been disturbed by the provisions of the City Area Leases

Ordinance 1967..

7. In the leasehold area of Canberra, control over land use is operated
by inserting covenants in the leases. It is an elementary idea that such Jease
covenants are intended to benefit the neighbourhood. It is an alarming
disclosure of arbitrary outlook to suggest that ‘neither the Ordinance nor
leases issued under it confer upon lessees rights or liability inter se’. That
is no doubt the technical legal situation. But in the Committee’s opinion it
is wrong that the arbitrament as between neighbours on land use of leaseholds
should rest in the arbitrary decisions of the Minister.

8. The Committee records its opinion disapproving of the repeal of
objective grounds stated above as affording defence. It is no proper substitute
for such objective grounds of defence to make the commencement of a
prosecution dependent upon the Minister’s consent. The uncontrolled
discretion of the Minister to consent or to withhold consent is no proper
substitute for rules which give the citizen a right to defence.

IAN Woop

Chairman
Regulations and ‘Ordinances Committee Room.

Thursday, 5 October 1967
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PERSONNEL OF COMMITTEE.

Chairman:
Senator I, A, C. Wood.

Members:
Senator J, J, Arnold. 4
Senator C. B. Byrne.
Senator K. A. Laught.
Senator the Hon. H. S. Seward. t
Senator D. R. Willesee.
Senator R, C, Wright.

FuncrioNs oF CommiTTee—Since 1932, when the Committee was first established, the
principle has been followed that the of the Ce are to scrutinize regulauons and
ordinances. to ascertain—

(a) that they are in accordance with the Statute;

(b) that they do not trespass unduly on personal rights and liberties;

(¢) that they do not unduly make the rights and liberties of citizens dependent upon
administrative rather than upon judicial decisions;

(d) that they are d with admini; detail and do not amount to substantive
legislation which should be a matter for parliamentary enactment.

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

ELEVENTH REPORT OF THE COMMITTEE.

1. The Committee has had before it Statutory Rules 1956, No. 93, being the Customs
(Import Licensing) Regulations, made under the Customs Act 1901-1954, These Regulations were
made and gazetted on 14th December, 1956, and tabled in the Senate on the first day of the present
session (19th March, 1957).

2. The Committee, in its scrutiny of Regulati and Ord referred to it under

Standing Order No. 36a, follows the principles which previous Commmecs have folfowed since
1932, Tts main function is to * scrutinize regulations and ordinances to ascertain——

(a) that they are in accordance with the Statute;

(b) that they do not trespass unduly on personal rights and libertics;

(c) that they do not unduly make the rights and liberties of citizens dependent upon
administrative and not upon judicial. decisions;

(d) that they are concerned with administrative detail and do not amount to substantive
legislation which should be a matter for parliamentary enactment .

3. When the original Customs Act was passed the enactment of the customs duty on any
particular import was possible only by Act of Parliament. That is still the position.

But the ongmal Act dec]ared a list of goods prohibited, specifying the categorics. One
category included goods “p ion", After the Parliament jealously claimed
the right to review exccutive dec1s10ns of this mature in the critical thirties, Parliament in 1934
altered the word * 1 " to “ lation ” for the specific purpose of bringing the prohibition
under review by Parliament so that 1mproper regulations for the purpose could be disallowed by
cither House.

The Executive issued regulations containing a list of goods importation of which was
prohibited. These regulations survived a challenge in the High Court as to- their legality (in 59
C.L.R. 189) notwithstanding a strong di: by Dixon and Evatt JJ. The regulations
were reissued in the universal forms of the present on Ist D ber, 1939 (No. 163 of
1939). Their actual legality survived another challenge to the High Court in Poole’s case (1947)
15 C.L.R. 229 (Latham C.J,, Williams and McTiernan, }J., holding them to be valid, but Dixon,
Starke and Rich, JJ., declarmg them to be invalid) on the cas!mg vote of the then Chief Justice.

This Committee' in its Fourth Report presented on 23rd June, 1938, said—

*The Committce held the view that an important matter of policy such as trade diversion should have
been the subject of parlizmentary enactment and it is this view which the Committee desires to emphasize in
this report.”

On the 3rd June, 1952, the Committee presented its Eighth Report to the Senate drawing
attention to the precarious legal basis for the actual validity of the regulations then being used for
import licensing and said—

“The present Committee records its agreement with the opinion
important matters of Government policy should be the subject of i 24
accordingly.”

Parliament thereupon enacted an amendment of the Customs Act in the following form on
19th November, 1952 (No. 108 of 1952)—

by the 1938 Commi that
and

“ DivisioN [.—PROHIBITED IMPORTS,

*50~—(1) The Govermor-General may, by ion, prohibit the imp of goods into Frehitition
Australia, imponatien
“(2.) The power conferred by the last pi i b-section may be
(a) by prohibiting the imp of goods absolutel:

(b) by prohibiting the importation of goods from a specified place; or

(c) by prohibiting the importation of goods unless specified or are
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“(3.) Without limiting the generality of paragraph (¢) of the last dif b-section, the

(a) may provide that the importation of the goods is prohibited unless a licence or permission to
import the goods has been granted as prescribed by the regulations;

(b) may provide that a licence or permission so granted may be subject to condilior)s or requirements
to be complied with by the person to whom the licence or permission is granted, cither
before or aiter the importation of the goods in respect of which the licence or permission
has been so granted; and

(c) may provide that the grant or continuance in fosee of a licence or permission so granted shall be
subject to the condition (hat the applicant for, or the holder of, the licence or permission
furnishes to the Customs security for compliance with this Act and for compliance with the
conditions or requircments to which the licence or permission is subject.

“51. Goods, the importation of which is prohibited under the last preceding section, are E:I';";‘r‘;‘,'_“
prohibited imports,”
That enactment put an end to the doubt as to the legal authority of the Executive, pussuant
to that amendment, to make import licensing regulations.

4. On 14th December, 1956, almost exactly four years after the amending Act was passed,
enabling the making of regulations, the regulations before the Committee: were gazetted. The
departmental explanatory note to the Committee on these Regulations was certainly not provoking.
It consisted merely of a statement that—

“The Customs (Import Licensil
enacted in Act 108 of 1952,

2. The only material change in their terms is contained in draft Regulation 12 jn that an import licence
may now be issued subject to a requirement to be fulfilled after importation of goods as authorized by Act 108,

3. Certain other changes of a drafting nature only are proposed' on the advice of the Parliamentary
Draftsman.”

5. The C ittec has fully ined the Regulations, heard cvidence from an officer
of the Department of Customs and' Excise and reports as follows,

have been re-issued to conform with the new provisions

6. This Committee is not concerned with Government policy sought to be achieved by the
regulations and it is important to note that this i ity of the C: ittec from responsibility for
Government policy imposes on the Committee an impartial duty to determine whether regulations
conflict or comply with the above standards, whether the importance of the regulations to Government
policy be great or small,

7. But the Committee is concerned to prevent parliamentary authority being undermined by
the making of regulations of the character above referred to by the Executive, and so exposing
individual rights and liberties to Executive decision as distinct from parliamentary enactment without
proper safeguards for the individual to jnvoke the process of judicial review.

8. It is not expected that anyone will be found to deny that the total restriction of imports
without a licence in respect of cach individual consignment is an important measure restricting the
individual right to trade, The ambit of the restriction is tremendously wide—

(i) As expressed in the regulation, the importation of al! goods into Australia without a
licence is prohibited.

(i) The licence may be subject to such conditions as are specified in the licence,

(iii) The Minister may, even after the issue of a licence, vary existing conditions or, by
direction in writing to the licensce, add new conditions.

(iv) The conditions may refer to requirements to be complied with by the licensee after
the importation as well as before.

(v) The scope of conditions which the Minister may impose is limited only by the
judgment or discretion of the Minister or licensing officer,

(vi) The conditions may be different for, and discriminate between, individuals in exactly
the same position,

(vii) A licensing officer may require security, “ in such sum as the licensing. officer considers
sufficient for compliance with the Customs Act and for compliance with the
conditions of the import Jicence

(viii) The Minister may revoke a licence at will.

(ix) The decision of the Minister is final and not open to review.

As Dixon C.J. said in Poole’s case (1947) 75 C.LR., page 235, in relation to similar regulations—

“There is nothing to indicate the grounds upon which his (thc Minister's)- diseretion should be exercised,
1t will be seen that the purpose of the regulation is to prohibit alf impqrmion, whatever the goods, unless. a licence
for the particular consignment or importation is obtained from. lhg Minister or the goods are excepted, It places
the entire inward trade of the country under the control of his particular discretion or that of his delegate, excrcised
in respect of every separate parcel or consignment of goods which it is sought to import.”

5

9. Do these regulations provide for mere administrative detail for the implementation of an
existing Act of Pasliament, or are they the basis of a new policy appropriate to parliamentary debate
and definition? In the Committee’s opinion the answer to that question is clear. In war-time the
Executive usually has conferred on it wide powers, Regulations are employed in war-time for many
purposes. But in peace-time retail rationing would not be exg i to be ptable to a parli y
democracy in the form of regulation, But this s import rationing. It rations the trade of every
importer.  The Committee is of the opinion that this policy should pass into Jaw, if at all, only in the
form of a Statute through Parliament, undergoing the process of free parliamentary debate and
scrutiny; it is of sucll)l fundamental character as to be inappropriate to enactment by Cabinet or an

ARy v Inti

10. But fusther, it is transparently plain that the regulations deny every individuat in the
Australian import trade any right of access to the Courts to adjudicatc as to complaints as to
discrimination, refusal to consider applications, unjust treatment or delays—all of which can ruin a
man’s business. The regulations are couched in terms which make it practicaily impossible for the
Minister’s decision to be reviewed in any Court. No reflection is made upon ‘the integrity of the
Minister. But “ amid the cross-currents and shifting sands of public life, the Law (not the Minister’s
opinion) is like a great rock upon which a man may set his feet and be safe ™.  (Mansion House
speech of Sankey L.C. 5/7/1924.) Not a majority imputes to the Department want of good faith,
But “ good faith is, in my view, not sufficient in itsclf; some of the most honest people are the most
unreasonable, and some excesses may be sincerely belicved in quite beyond the limits
of reasonableness ", (As Scrutton L.J. said, R. v. Roberss 1924, 2KB, 695, at 719.)

Denning L.J. has put it quite cogently. (Freedom under the law, p. 100): “ An official who
is the possessor of power often does not realize when he is abusing it. s influence 1s so nsidious
that he may believe he is acting for the public good, when, in truth all he is doing is to assert his own
brief authority. The Jack in office never realizes he is being a little tyrant.”

The system exp d in thesc regul deprives every trader of his right to import without
the Minister’s consent, and the right to complain to any Court of any unfair decision of the Minister.

i1, In this Committee’s opinion, the Senate ought not to permit a law of such a character to
be made by the Exccutive. The result would be, if not a “new despotism "—yet a despotism not
made any better b we have b hat cynical of it.

This Committee therefore is bound to report to the Senate its opinion that the regulations
ought to be disallowed.

12. Two further obscrvations ought to be made for the consideration of the Senate—

(a) By virtue of the Acts Interpretation Act and section 6 of the Customs Act 1901-1954
the term “ The Minister * in these regulations means the Minister for Customs and
Excise, yet in actual administration, the authority conferred by the regulations 1
exercised by the Minister for Trade,

(b)- Section 50 (2)(¢) of the Customs Act authorizes regulations to provide for
prohibition except under licence upon specified conditions. The most natural
meaning of that expression would require the conditions to be specified in the
regulations and of general application to various categories or circumstances and
not left to be specified in each individual licence.

(Sgd.) 1. A, C, WOQD
Chairman,

Senate Committec Room,
2nd May, 1957.
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STATUTORY RULES.

1956. No. 93.

REGULATIONS UNDER THE CUSTOMS ACT 1901-1954.*
THE GOVERNOR-GENERAL, in and over the Commonwealth of Australia, acting with the advice
,  of the Federal Executive Council, hereby make the following Regulations under the Customs Act
1901-1954,
Dated this fourteenth day of December, 1956,
W. J. SLIM
Governor-General,
By His Excellency's Command,
DENHAM HENTY
Minister of State for Customs and Excise.

CusTtoms (IMPORT LICENSING) REGULATIONS.
1, These Regulations may be cited as the Customs (Import Licensing) Regulations,

2 The Customs (import Licensing} Regulations, being Statutory Rules 1939, No. 163, are
repealed.

3—(1.) A licence which was granted under the Regulations rcpealed by the last preceding
regulation and was in force i before the of these shall be deemcd
1o be a licence granted under these lations and the itions and requi or the di
or rcqunrcmcms, to which the licence was subject shall be deemed to be the conditions and requirements,

Definitsans,

Application of

or the di or as the case may be, to which the licence is subject under these
Regulations.
{2.) An application for a licence under the Regulations repealed by the hst precedmg regulation

which has not been granted or refused before the of these shall be deemed
to have been made under these Regulations.

(3.) Where any goods were, il diately before the of these

I from the of the i repealed by lation. 2 of these Regulati those

goods shall, subjccl (o sub-rcguluuon (3 of regulation 17 of these Regulations, be deemed to be
pted from the li of these

4. In these Regulations, unless the contrary intention appears—
“ licence " means a- licence granted or deemed to have been granted under these Regulations
which is in force;
“licensing officer " means an officer authorized by the Minister to act as a licensing officer
for the purposes of these Regulations.

5.~ {1} The provisions of these Regulations arc in addition. to the provisions of any other law

Dalogation.

Prabibition of
the i

of the C Ith relating to the importation of goods into Australia,

{2.) The grant of a licence under these Regulations to import goods into Australia or the exception
of goods from the application of these Regulations shall not absolve a person from the obligation to
comply with any other law relating to the importation of those goods.

6.—(1.) The Minister may. in relation to a matter or a class of matters, or to a State o part of the
Commonwealth, by writing under his hand, delegate to a licensing officer any of his powers and functions
under these Regulations (except this power of delegation).

(21 A power or function so delegated may be exercised or performed by the delegate with respect
to the matter or to the matters included in a class of matters, or with respect to the State or part of the
Commonwealh specified in the instrument of delegation.

{3.) A delcgation under this ion is able at will and does not prevent the exercise of a
power or the performance of a function by the Minister,

7 Thc xmporlnucn of any goods (not being goods which are excepted from the application of

of goods.

Application for
licence.

these R is p unless—
(@) a licence under these Regulations to import the goods is in force; and

(h) the conditions and restrictions (if any) to which the licence is subject are complied with.

8—(1) An application for a licence under these Regulations shall be in with such
form us the Minister directs.

(2) The application shall be delivered, in such manner as the Minister directs, to the Collector
at lhc port at wh|ch it i proposed to import the goods.

. Nalmed in the Commonwealth Gazette on 14th December, 1936,

9, Except—-
(a) where the Minisier otherwise approves; or
(b) where goods in respect of which the licence is applied for have been exported at the °
date of the application for the licence,
a pesson shall not apply for a licence to import any goods unless he intends forthwith after the grant of
the licence to give to the overseas supplier firm dircctions for the exportation to Australia of the goods,

Licence not 10
be lDled for
s

10, An applicant for a licence shall supply 1o a licensing officer such mformauon additional to Addiiont
that required to be supplied in the form of application as the licensing officer requires. Information.

11, The Minister may— Grant of
(a) grant a licence in respect of all the goods included in an application for a licence; ieenee.
(b) grant a licence in respect of part only of the goods so included; or
(¢} refuse to grant a licence,

12,—(1.) The Minister may grant a licence subject to such conditions or requ:rcmcn(s 10 be Conditions of
complied with by the person to whom the licence is granted, cither before or after the importation of Hesnees.
the goods in respect of which the licence is granted, as are specified in the licence.

(2)) After the grant of a licence under these Regulations, tht: Minister may, by notice in wnung—-

(a) where the licence was granted subject to di and requi or or
requirements—
(i) vary any or all of those conditions or requirements, or
(ii) direct that the licence be subject to itions or req! dditional to

those conditions or requirements; or
(b) where the licence was granted without being subject to or requil fireet
that the licence be subject to specified conditions or requirements,
and the conditions or requirements as so altered or directed are the conditions or requisements to which
the licence is subject.
(3.) A copy of a notice under the. last preceding sub-regulation shall be served on the person
to whom the licence has been granted,

13.—(1.) A person to whom a licence is granted shall, except insofar as the Minister otherwise Nouﬂuuon of
directs— Gt
(a) if the firm directions for the exportation to Australia of all of the goods to which Kduteats.
the licence relates (other than goods so exported at the date of the grant of the
licence) are not despatched to the overseas supplier within one month after that
date;
(b} if firm directions so despatched are fed, or

(c) if all the goods are not imported within the time (if any) specified in the licence,
notify the Collector to whom the application for the licence was made in writing accordingly.

(2;) Where a person fails to comply with the last preceding sub-regulation, the licence shall, by
force of this sub-regulation, be dcemed to have been revoked,

14, Where a licensing officer so requires, the grant or the continuance in force of a licence shall gocyrtyy,
be subject to the condition lhat the appl.lcant for, or the holder of, the licence furnishes to the Customs
security, in such sum as the i offlcer r with. the Customs Act
1901-1954 and: for i with the conditions or req) to which the licence s subject,

18, The Minister may revoke a licence. Ravocation of
Hoenich.
16, A licence is mot transferable, Licence not
trenaferable,

17.—(1) The Minister may except from the application of these Regulations any goods Exccptions of
or any goods included in a class of goods. :”“w,m,
(2)) Without limiting the generality of the last di b. i the i f o
any goods from the application of these Regulations may be limited to—
(a) goods produced or manufactured in a country or countries specified by the Minister;
(b) goods. to be imported in a manner, or at or within a time, specified by the Minister; or
{c) goods to be used for a purpose specificd by the Minister,

(3.) The Minister may vary or revoke an ion made in of this

18. A person who is dissatisfied with a decision of a licensing officer given in the exercise Of Reviewof
a power which. has been delegated to him under these Regulations by the Minister may request the Jesiomty
Minister. to review the decision, and, upon such a request being made, the Minister may affirm, vary
or revoke the decision,

-3
S
3
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19. The decision of the Minister on a matter arising under these Regulations is final.

13
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REGULATIONS AND ORDINANCES COMMITTEE.

MINUTES OF EVIDENCE.

(Taken at Canberra.)

THURSDAY, [1tn APRIL, 1957.
Present:
Senator Woap (Chairman).
Senator Byrne, Senator Willesce.
Senator Seward. Senator Wright,
William Callaghan, Chief Inspector of Licensing, Depart-
ment of Customs and Excise, called and examined.
‘The Chairman.—This Committee has been considering
Sututory Rule No, 93 of 1956, and shoukl be glad of
your assistance. 1 shall ask Senator Byrne to explain what
is 10 our munds and' the nature of the mformation we
destre from you.
Senutor  Byrne.—The € i has i d the

Ms, Callaghan,—We had no power. Iam speaking of
the time up to the introduction of these regul and
in particular of the ycars 1953-54-55.

Senator Byrne.—~What was the naturc of the arrange-
ment you eventually made?

Mr, Callaghan~We would agree to issue an import
licence to a person wanting a car against an undertaking,
in the case of a resident, not to sell the car within two
years, and in the case of a visitor, an undertaking to
export the car within twelve months.

Senutor Byrne.—What happened in the event of default?

Mr, Callaghan.—We attached conditions which meant
that it would be unprofitable to sell the car, but we dis-
covered that our power to do that was limited to the
point of clearance from customs, We had no power to

powers conferred by these regulations more particularly
in connexion with regulation 12, and should like some
information on the approach of the Customs and Excise
Department in administering regulations of this kind, which
have to do with the granting of import licences and the
imposition of conditions ut the time of the granting of the
ficence, or subscquent to the issue of the licence, or at
a later date, us provided in ion 12, Although it
looks as if the powers arc almost arbitrary und extensive,
we find that there may be practical problems associated
with them, and that the drafting in another form might
interfere with the inistrati That is the back d

attach afterwards. We could apply conditions
up to the point of importation, but once the vehicle was
cleared from customs our powers cxisted no longer.,

Senater Byrne,—The condition (o export within twelve
months or not to sell within two years was a condition
imposed subsequent to the release from customs control,

Mr. Callaghan,—Tt was imposed before release, but it
applied after release. We had no power to hold them to
the conditions.

Senator Byme.—Even though the condition was imposed
before release?

to our inquiry. Could you tell the Committee how you
impose these particular conditions in relation to import
licences?

Mr. Callaghan.—The need for the power to impose
these conditions arose almost solely from the importation
of motor cars, particularly American motor cars, These
have given a ot of trouble in recent years. There is now
a virtual prohibition under the balance of payments restric.
tions on cars from the United States of America. A few
cars are allowed to come in; some of the Jarger American
cars are affowed in as a kind of token importmion to
cnable the makers to keep their names on (he Australian
market.  Otherwise there is no importation of American
cars beeause exchange is not made available for their
purchase, There are some cxceplions, however. The
main exceptions relate to people who come from the
United States of America to live in Australia as permanent
residents. Tt s thought to be reasonable that they should
bring their cars with them.  The same atiitude is adopted
towards Austialians returning to this country after an
absence of three years or more. Others in this category
include visitors to Australia, They are allowed to bring
their cars with them for use temporarily while in this
counlry. At one stage there was an extensive business
m what were called gift cars, Because of the inability
to mmport American cars a number of people made gifts
of cars for all sorts of reasons, However, after dealing
with 2 number of casca which appeared at first to be
genuine cases, and in which we accepted the storics as
being true, we found that in a number of instances the
gift of a car was mercly a means of getting around the
restrictions.  In some cases ears were imported against
an undertaking not to scll them within a certain period,
These cars were sold on what amounted 1o a black market,
and generally they were sold at an enormous profit because
of the restrictions that were in force.

Senator Byme.—What power did you have at that
stage?

Mr. C —We had no power after we released the
car from control,

Senator Byrne.—Was the power challenged?

Mr. Callaghan—Yecs, several times. Our position was
50 weak that either we released people from sceuritics or
did not press for sccurities?

Senator Byrme.—~What cffect did that have on your
policy?

Mr, Cellaghan.—Almost  automatically the policy
became more harsh, The department found itself in diffi
culty and reached the position where it was unable to
believe what it was told, The result was that gift motor
cars were ruled out,

Senator Byme.—You say that this position arose. almost
solely in: connexion with motor cars? It did not apply
generaliy?

Mr, Callaghan.—No,

Senator Byrne.—Yet regulation 12 is wide and would
apply generally. It is not restricted?

Mr, Callaghan.—We have had no particular trouble,
but we do issue import licences with other conditions.
For example, special allocations have been made with
respect to textiles.  We issue import licences on condition
that importers will use the textiles in manufacture and not
sell them in the open market.

Senator Byrne,—Was that done prior to this?

Mr. Callaghan.—Ycs.

Senator Wiliesee.—Then the regulations apply to more
than American cars?

Mr, CaMaghan.-~Yes, The position in connexion with
cars fram the United Kingdom and the Continent of
Eurory s been good. 1In. any case, the Holden car is
the cquivalent of most of those cars, and there is no
great demand that cannot be met, There is o plentiful
supply of United Kingdom. Continental and Austrakisn
cars, but there is a big demand for Juxury American cars,
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Senstor Byme,—What principle did you apply in the
case of textiles and other things? What kind of condition
did you impose?

Mr. Cellaghan,~We agreed that licences would be
granted against an undertaking that the goods would be
used for a particular purpose or exported within a certain
time,

Senator Byrme.—What rules would you apply subject
to that condition, Would it be the need of the industry,
and would there be preference to one manufacturer or
distributor?

Mr, Callaghan.—There would be no preference. A
manufacturer would really have to show that he was
unable to get sufficient supplies from his usual sources
of supply. Some importers were selling goods across the
counter instead of selling them to manufacturers. The
result was that manufacturers were unable to obtain
adequate supplics of textiles from people who held quotas,
We gave special allocations to manufacturers. After the
first few special allocations had been granted we found
that some manufacturers were as bad as the people they
complained about. They themsclves sold the goods instead
of manufacturing them.

Senator Byrne.—They imported materials for manu.
factore but did not manufacture them,

Mr, Callaghan.—That is so,

Senater Byrne~—Would it not have been logical to
impose conditions on the importer of piece goods?

Mr. Callaghan.—That was not considered advisable. A
quota holder can import for free sale. He was importing
goods against a quota that arose from the base year
imports, We endeavoured to influence importers to take
care of specific manufacturers. It was not considered
advisable to force them to do so, The solution seems to
be to give some assistance to manufacturers rather than
give the benefit of a relaxation to the importers of textiles,

Senator Byrne.—You have mentioned motor cars and
textiles.  Would these conditions be confined to those
fields?

Mr. Callaghan.—There may be some other fields, such
as machinery for copying purposcs, demonstration pur-
poses and so on. That applied particularly to importations
from the dollar area,

Scnalor Byrne.~They would be subject to prohibition
against re-sale?

Mr. Callaghan.—They would be subject to the require-
ment to re-export the goods,

Senator Byrme.—There were two types of conditions
imposed—re-sale or re-export and the question of default-
ing in particular cases?

Me, C Yes, the P within a certan
period or importation for a particular purpose,

Senator Wright—As to these conditions, would it be
possible for you to tell the Committee the full list of
conditions that you have imposed? You said that they
applied mainly to re-sale and re-csport of goods.

M. Callaghan.—The full list is the list that I have given
to Secnator Byrne. We have so far imposed conditions
against re-sale within a certain period, and a condition to
export before the cxpiration of a given period, and condi-
tions to use goods for specific purposes. In the past the
obtaining of sccutities has applicd mainly to motor cars.
We propose in future to ask the importer of motor cars,
in casts where we are doubtful of his bona fides and
suspect that a car may be put on the market without
authority, thus giving him a big profit, to enter into a
security to pay to the Collector of Customs a sum to be
determined at the time. The sum decided on would be
an amount about equal to the profit he would be likely
to make.
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Senator Wright.~—You take power in the regulation to
vary the conditions after the original jssue of a licence, or
to add’ to the licence conditions which are entirely new.
Could you give us an example of the application of that
power fo vary conditions or to impose additional
conditions?

Mr. Callaghan.—An example would be a case where 2
licenee had been granted to import a car for a certain
period, or against re-sale within a period, without condi-
tions, and the department suspected an intention to break
the undertaking. An unconditioned licence would be
granted in the first place, but if we suspected an intention
10 sell the car we could impose o condition under which
the importer would have to give a security.

Senator Wright.—Do these conditions apply only to cars
of American origin?

Mr. Callaghan.—They apply almost solely to cars of
American origin.

Senator Wright.—Do you get any trouble in respect of
cars of Buropean origin in excess of the quota?

Mr. Callaghun.—Not until recently, There is at the
moment a slightly greater demand for some cxpensive
English cars than can be supplied. However, the recent
relaxations that have been decided on should meet the posi-
tion and we do not expeet present conditions to last for
long. The position then will probably be that the diffi-
culties will apply almost solely to American cars,

Senator Wright.—How was the allocation of dollars
under currency control originally fixed?

Me. Callaghan.—That question brings us into the field
of policy which is not within the functions of the Customs
and Excise Department. There is an interdepartmental
policy committee which considers the amount of dollars to
be allocated.

Senator. Wright.—Who decides what categories of goods
are entitled to absorb that dollar allocation?

Wr. Callaphon,—That is a policy question which T am
afraid I cannot answer.

The Chsirman.—If matters of policy are involved,
perhaps we should not question Me, Callaghan fusther
along those lines.

Scnator Wright.~—I am interested to know who specifies
the quantity of American cars to be allowed into this coun-
try in a given period under currency control,

Mr. Callaghan.—No officer of my department has any
final right of control. Officers make recommendations to
the Ministes. The deportment prepares a dollar budget
which is passed by the Minister. Any action that is taken
is taken with the Minister's approval,

Senator Willesee.—You are dealing with visitors to Aus-
(ralia and Australian residents returning to this country?
Do you say that the numbers are few?

Mr. Calloghan,—There are some importations in addi-
tion to those. I mentioned earlier an arrangement had
been made to cnable manufacturers of cars to keep their
names on the Australian market. The evils that arose
cam}: from the general restriction on American cars as a
whole,

Scnator Wright.—Chevrolet, Ford and Studebaker cars
come from America?

Mr. Calloghan.—Yes.

Senator Byrme.—Not all Ford cars come from America?

Mr. Callaghan.—They—those you sec here—nearly all
come from outside America,

Senator Wright.—The rostrictions apply to Chevroley,
Cadillac and Buick cars, Was an importer irading in that
line of business given any quota on a base year, or was
it brought down to nothing?



Mr, Callaghan~It was not established on a base year,
1t was an allocation made against the overall amount of
dollars available.

Senator Wright.~Cars from American sources came in
for particular scrutiny in comparison with ather American
goods that the nation had aeed of?

Mr, Callaghan—Yes,

Senator Wright—Has that policy operated unifor[nly
throughout the years of import control or has it varied,
say, up 5 per cent. in one year and down 5 per cent, in
the following year?

Mr. Callaghan.—1It has varied as the dollar ceiling went
up or down,

Senator Wright—The final fixation of the volume rests
with the Minister?

Mr. Callaghan.—Yes.

Secnzitor Wright~—With regard to the particular condi-
tions that you thoughi were proper to impose on cars, has
the department power to impose different conditions jn
respect of any individual?

Mr. Callaghan.—Yes,

Senator Wright—1It has an unfettcred right to dis-

i betweca individuat i

Mr. Callaghan.—Yes, that would be so.

Senator Wright—You have directed your mind to these
regulations that we are considering which empower you
to impose conditions after importation?

Mr. Callaghan—Yes,

Senator Wright—Would the department’s purpose have
been capable of fulfilment if the old regulations were simply
altered in respect of cars of American origin to provide that
the Minister may impose conditions for periods after
importation?

Mr. Callaghan—Our purpose would be met solely in
relation to cars of American origin.
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where we could but we took a chance in some cases, We
then p ded to have the ] varied as quickly
as possible. It is not a quick process.
Scnator Seward—Why should it take a long time?
M., Callsghan~Jn order to obtain the power to impose

fitions after imp ion on d: of the Customs
Act was necessary, 'We had no power to do s¢ under the
Act, and so it had to be amended, After that, the regu-
lations had to be framed,

Senafor Wright~This weakness developed before the
Act was amended in December, 1952,

Mr. C The weak was then,

Senator Wright.—Do you seriously justify a delay of
four ycars after the Act was amended before getting this
power?

Mr. Callaghan~~The delay arose because the Act was
amended in relation to all prohibitions, It covered pro-
hibitions on the importation of sarcotic drugs and other
things.

Senator Wright—When the Act was passed in Decem-
ber, 1952, the difficulty was overcome. Where is the
justification for this post-importation condition? That
weakness was permitted to continuc from November, 1952,
to December, 1956, before any segulation thought to be

iate to the weak was

M. Callaghan—~Yes,

Senator Wright—Do you, as the Chief Exccutive
Ofiicer of the Licensing Branch, seriously say that, having
permitted & period of four years to clapse, that weakness
was really an urgent impediment militating agaipst the
cfficacy of import control?

Mr. Callaghan~—Not against import control as a whole,
but it was difficult in dealing with applications from
indivi for i

Senator Wright.—I should like that to be understood—
a weakness in dealing with individual cases calling for

Senmator Wright.—Have you exp a need for
power to impose importation conditions in respect of any-
thing but cars of American origin?

Mr, Caltaghan—We have had need for power in relation
to machinery for exhibition, and goods for copying, samples
for mdnufacture and so on.

Senator Wright—What conditions do you impose in
relation to machinery?

Mr. Callaghan.—Certain goods wonld not normally be
ficensed for permaneat importation, but if goods are
required. for copying, or as samples, or for exhibition
purposes, we are willing to issue an import licence on the
condition that the goods will be re-cxported within a
given time. Unless we have that power and arc able to
impose such a condition, once the goods are cleared from
customs it would amount practically to their permanent
importation,

Scnator Wright—Are you referring to machinery of
American origin? .

Mr. Callaghan.—Yes, in the main, but it could apply to
machinery of other origin. The imposition of these condi-
tions gives the department a better opportunity to meet
demands for import licences which we were not fully
capable of meeting in the past.

Senator Wright—I understand that you imposed condi-
tions as to payment and then felt that your legal position
was 100 weak to enforce them, Why did not the depart-
ment immediately prepare a regulation and submit it to
the appropriate authority asking for the neccssary legal
power? Why avold the justification, by law if necessary,
of anything that is imposed on a trader?

Mr, Caltaghan—I do not think we reached the situation
where we actually refused a licence because we were
doubtful of our power. We avoided the issue of licences

The Chairman.—~Mr. Callaghan has been abroad for &
number of years and returned to Australia only about
two months ago,

Senator Wright~I hope that the organization respon-
sible for implementing this legislation that is said to be
important docs not depend on the presence in Australia
of any particular individual. The situation fs that under
these fons all goods are ibited from entry into
this country except with the consent of the Minister?

Mr. Callaghan~—Yes, other than cases which are
excepted,

Senator Wright—What is the range of goods that have
been exeepted up to date?

Mr. Catlaghan,—There is a small range. An Excep.
tion Notice was published in the “ Gazette ” of the 14th
March last, The range covers, mainly, goods which would
not, in any case, incur the expenditure of exchange over~
seas, such as gifts and the like and re-imported goods.
Here is an extract from * Gazette¥, No, 17, of the
14th March, 1957—

CUSTOMS MPORT LICENSING) REGULATIONS,
EXCEPTION NOTICE Al.

NORMAN HENRY DENHAM HENTY, the Minister of Stato

« for Customs and Excise, in pursuancs of the pewers conferrod
upon me under regulation 17 of the Customs (Import Licensing)
Regulations do hereby ¢xcept from the spplication of those Regula
tions the goods specified in tho schedulo to this notics,

This notice shall be read and construed so that only the goods or
classes. of goods specified In that schedulo shall be decmed to bo
excepted from the application of those regulations,

For the purposes of this notice—

“Tarilf Item ™ means an jtem in the scheduls to the Customs
Tariff 1933-56 13 amended from time to time or as pro-
posed 10 be amended from time to time by a Customs
Tarilf alteration proposed in the Parliament;
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“the dollar arca™ includes the following countries, Canada,
United States of America, Alaska, Hawaiian Islands, Puerto
Rico, (he Virgin Islands of the United States of America,
Guam, American Samoa, Bolivia, Colombia, Costa Rica,
Cuba, Dominican Republic, Ecvador, Guatemala, Haiti,
Republic of Honduras, Liberfa, Mexico, Nicaragua,
Panama, Phillppine Islands, .Salvador, Venezuela,

THE SCHEDULE.

Senator Wright—That gives the Committee an indica-
tion of the variety of goods seferred to. Have you a
written list that could be attached? Would you give the
C itice some § i ding item No. 7 which
deals with motor cars, motor vans and motor trucks, 10
which tariff item 409 (a) applies, and which the Collector
is satisfied will not be sold or disposed of in Australia
within two years from the date of importation?

Mr, C The item refers to motor cars, vans

Tier No. Description of Goods.

1 Goods o which Tarill Ttems 51 {4), 2294, 338 (s}, 338 (D),
338 (0), 396, 400, 401, 404, 409 (), 410 (=) (1), 410 (0} 2),

410 (c), 412, 417 (8), 417 (0), 423, 424 (<), 427 (A), 427 (¥)
and 434 apply

2 Goods to which Tarill Item 195 applies when those goods

have been imported empty for repair or refilling

3 Goods to which Tarifl Item 339 applics and which have

been publithed in and imposted from any coumsy not

in the dolar area when imported by Unjversities, Public

Libraries, Colleges and Schools for their own purposes

4 Goods of a value not exceeding £5 to which Tariff ltem 339

applics and which have becn published in and imported

from any country not in the dollar arca

H Goods ta which Tariff Items 250 (a), 376 (D), 376 (&),

and trucks, which are admissible as passengers’ personal
effects—their property on arrival in this country, They
must hiave been in the passenger's possession and mn use
overseas for eighteen months.

Senator Wright.—Docs jt cover cars from the dollar
area?

My, Callaghan.—The goods could be cars from the
dollar area,

Senator Wright. — They arc excepted from  (he
regulations,

Mr, Caflaghan.—Only if the Collector is satisfied that
they will not be sold within two years,

. Semator Wright.—The rcgulation 2s to the post-

376 (r) and 408 apply when imported

goods which are excepted from the application of those

Regulations

6 | Goods, other than motor cars, motor vans and motor

trucks, 10 whith Tariff ftem 409 {A) npplics )

7 Motor cars, motor vans and motor trucks to which Tariff

Ttem 409 (a) applies and which the Collector Is satisfied

will not be sold or disposed of in Australia within two

years from the date of importation

8 | Motor vechicles which are permitted impotation under

Camcts de Passage en Douanes or Triptyques and

which the Collectar is satlsfied will not be sold or

disposed of in Australia

9 ‘Goods which in the opinion of the Collector are not related

to any commercial transaction

10 | Goods which in the opinion of the Colicctor have no

commerclal value

1 Goods the produce or manufacture of and shipped direct

from a Territory of the Commonwealth

12 | Samples and advertlsing films permitted {mportation
in ity with the i of the

International Convention to Facilitate the Importation

of Commercial Samples and Advertising Matter signed

at Geneva on 7th November, 1952

p would not be applicable to them?

Mir, Callaghan,—That is so.

Scnator Wright.—The regulations apply to all goods
other than those cxcepted, Has it been the practice to
gazette lists of excepted goods at all times since import
restrictions have applicd?

Mr, Callaghan—Yes. This notice replaces a notice
issued in 1939 under the previous regulations,

Senator Wright.—That notice was issued about 19397

Mr, Callaghan,—The first exception notice was issued
at the time of the i ition of import i

Senator 'Wright.—Intermediate notices have been
gazetted between then and the present time,

Mr, Callaghon,~—Yes. There have been amendments.

Senator Wright.—We heard something about per-

centages and importer’s base year, How was that applied
in relation to import licences?

Dated this twenty-seventh day of February, 1957

DENHAM HENTY
Minlster of State for Customs snd Exeise.

Senator Wright.—Could you describe the goods referred
to in item No. 1?7

Mr. Callaghan,—Tariff item 51 (a) rclates to fresh fish,
Ttem 229 (o) covers fuel imported in aircraft tanks and
not unloaded in Australia. Item 338 (B) covers printed
matter and photographs the property of any public instit
tion and intended for deposit or exhibition therein.
Item 338 (D) refers to trade catalogues, non-advertising
price lists, &c., in single copies. Item 338 (c) covers
catalogues and price lists from the United Kingdom, The
point is that they do not involve the expenditurc of
exchange overseas. These catalogues are usually sent here
by people overscas. We are trying to facilitate their
entry. Item 396 refers to antiquities for public institus
tions. Item 400 covers goods re-introduced after repair
and goods imported for repair and. export. Item 401
covers re-imported goods and item 404 refers to samples

Mr. C; ~—If you look at the whole arrangements
for import Jicensil T am king of dollar licences
—where goods are to be licensed on a quota basis and
not dealt with on the merits of cach application, the
quota is set at 2 percentage of the base year imports
made in a particular year. In the case of goods in the
(B) category the base year is 1954-1955. The quota for
(8) category goods to-day works out at about onc and
two-thirds of thirty-three and one-third per cent, The
last period of quota was thirty-three and one.third per
cent. of the imports in 1954-55, Within this licensing
period there has been a two-thirds increase on the previous
period. That is about 45 per cent. or 46 per cent. on the
base year,

Senator Wright.—Who fixes the categories?

Mr, Calloghon,—The Department of Trade,

Senator Wright—Are they gazetted?
. Mr. pnllnghan.—No. ‘They are published as licensing
instructions,

Senntor Wright.—What categories exist to-day?
Mr. Callaghan.—There are four categorics, The first
is Administrati

of negligible value. Item 410 (8) (1) covers paintings by
Australion residents abrond, and item 410 () (2) covers
paintings not for sale bequeathed to a person or institution

in Australia, Item 410(c) refers to paintings imported

under which each applicaton is dealt
with on its merits. Then there is category (A), which deals
with goods of more essential types, and category (B),
which covers the less essential goods. The fourth category
is Administrati

by, or p to, public or
churches. Item 412. covers illustrations, casts and models
imported by universities, schools, colleges and public
institutions.  ‘The other items refer to goods in similar
categories.
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3 World Licence group, under which
licences are issued for particular goods and the goods may
be purchased in any part of the world, It covers maialy
raw materials.

Senator Wright.—Who fixes the percentages?
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Mr. Callaghan,—The Depariment of Trade, Our advice
is obtained from the Department. of Trade.

Senator Wright.—Is that gazetted?

Mr., Callaghan—No.

Senator Wright—As to the Administration category.
the quantity to be imported by cach individual importer
is solely in the discretion of the department or the
Minister?

Mr, Callaghan—Yes, The decision in respect of cach
application is made by the department and the Minister.

Senator Wright—I saw something in the press about
the removal of paper from category (B) and its transfer
to category (A)?

Mr, Callaghan—That is so.

Senator Wright—Was that done by ministerial
direction?

Mr. Callaghan.—That would be so.  This matter is now
outside the functions of the Department of Customs and
Excise,  We merely issue licences on advice given to us
by the Department of Trade.

Senator Wright.—The person who really decides the
matter is the Minister for Trade.

Mr. Callaghan,—That is so.

Scnator Wright—The staff that actually scrutinizes

licati in the Administration category is' a staff
direetly under the Minister for Trade?

Mr. Calaghan,—That is so.

Senstor Wright—Until the last announcement those
officers were located in Sydney,

Mr, Callaghan—Yes,

Senator Wright.—All applicalions throughout Australia
for goods in that category have to be submitted to Sydney?

Mr. Callaghan,—Yes, with minor exceptions in order
(o facilitate the issuc of Administration licences for goods
of small value. In respect of such. goods the Collector
of Customs can issue licences up to £100 in each
application.

Senator Wright.—Is that since the last announcement?

Mr., Callaghan.—That situation has existed throughout
the whole of the licensing period. It has been varied,
The diseretion has been restricted or refaxed from time
to time. Since the last announcement the discretion has
been considerably relaxed. The Collector can issue an
Administration licence for goods up to £100 if he is
satisfied of the merits of the application.

The Chalrman,—Was it not for a smaller amount at
one time?

Mr, Callaghan,—It has always been £100 for non.
dollar licences,

Senator Wright,—This direction from the Minister f

Mr, Callsghan.—No, it is a quota category with a
greater percentage than category (B).

Senator Wright,—What was the alteration with regard
to paper?

M, Callsghan—Under category (A) the quotas were
increased by 10 per cent, Had paper remained in
category (B) it would have been increased by 663 per cent,

Senator Wreight.—That alteration was made simply by
ministerial direction?

Mr, Callzghan,—The Department of Trade advised the
Department of Customs and Excise to issuc licences on
that basis.

Senator Wright.—From. the point of view of depart-
mental arrangements, how was the staff for import licens-
ing set up under the authority of the Department of
Trade?

Mr, Callaghan,—The staff had been attached fto the
Department of Trade and Customs until January, 1956,
Then arrangements were made whereby the function on
the policy side was transferred to the Department of
Trade and the staff also was placed under the coatrol
of that department.

Senator Wright.—There is an arrangement under which
all matters covered by the Customs Act are assigned to
the Minister for Customs, The only matter coming under
the jurisdiction of the Minister for Trade js the Customs
tariff and New Zcaland preference. I am speaking from
memory. Has there been any variation?

Mr. Callaghan,—No. The administration of import
licensing, that is, the issue of licences and the setting up
of quotas, &c., is still a part of the function of the
Department of Customs and Excise. We are guided in
carrying out that function by advice received from the
Department of Trade,

Senator Wright.—Did you not say that applications in

ion with the Administration category go to Sydney,
where they are dealt with by members of the staff of the
Department of Trade?

Mr. Callaghan—They are dealt with to the extent that
they are considored. If licences are to be issued they
are passed on to the Department of Customs and Excise.
which issues the licences. Consideration of Administras
tion licznces js carried out by the Department of Trade.

Senator Wright—That department, in fact, makes the
decision?

Mr. Callaghan,—Yes,

Senator Wright.—Over the signature of officers of your
department licences are issued?

Mr. Callaghan.—We carry out the issue of licences,

Senator Byrme.—As to the delay in the promulgation
of these i You d that the i
before they were amended were actually operating harshly

for
Trade and his officers comes from the D of
Trade to the Department of Customs and Excise?

Mr, Callaghan.—Yes.

Scnator Wright—Is there any gazetted document for
persons to see in law p to which their enti
may be varied?

Mr, Callaghan—No. A public notice is issued by the
department, and copies are made available to interested
importers.

Senator Wright—They are departmental directives?

Mr. Calinghan.—Yes.

Senntor Wright—I take it that there was a policy
reason for. lifting paper out of category (B) and placing
it in a different category?

Mr. Callaghan,—Yes.

Scnator Wright—Is (A) category an Administrative
category?

against indivi because of your deficiency of power.
You said that that caused' the department to adopt a
harsh policy. These regulations enable you to impose
conditions which extended more liberality?

Mr. Callaghan.—That is so, These conditions will not
hurt any importer who is prepared to abide by them and'

is telling the truth,

Sepator Bymne.—The effect of the delay has been to
assist the import policy?

Mr. Callaghan.—Yes.

Sepator Byme.—The liberalisation of conditions. has
favoured the individual?

Mr. Callaghan—Yes,

Senntor Byme.—Any delay has told solely against
individuals rather than against the policy?

Mr. Calloghan—Yes. When the act was amended in
1952 the scction concerned, Division 1 of Part IV, was
to be introduced'on a date to be proclaimed, The reason
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was that all prohibited import regulations under the act
had to be remade, Certain prohibitions were contained
in the act and others were dealt with by customs regula-
tions, It was thought advisable to include them alf under
the prohibited import regulations, We were faced with

fewing the film ions as well as the

them. This is a schedule of categories which sets out
against each category item the ficensing treatment.
Senator Wright~It refers to items in the tariff?
Mr, Callaghan,—Yes,
Senator Wright~The duties appropriate to each indi-
dividug} item in the tariff are always subject to an act

Customs (Import Li and
dealing with li Our d 1 at of P
that time was that they would all be tabled by mid-1953 at

the latest. However, on the advice of the Attorney-
General's D we d a haul
of the regulations, and in pacticular the Customs (Pro-
hibited Import) Regulations which had'not been overhauled
for a number of years, That overhaul took some time,
In' some i it involved ftation with inter-
national organizations, as, for instance, those dealing with
narcolic drugs, the work involved going back to the source
of over more than 100 items, Moreover, it had o be
done in addition to the normal work of the department,
While the job was proceeding the old regulations stood
and were administered, That is my explanation of the
delay,

Senator Wright—Can you say whether categories of
goods as now existing in the gencral level of entitlement
are available to the public in book form?

Mr. Cnlk}ghnn.—-We issue nofices, or schedules of

ies, giving the i ion, but so far as the general
public is concerned they are difficult to follow. A person
must have a knowledge of the customs tariff to follow

Printed lndAl?uhlishcd for the Gy of

Mr. Callaghan,—Yes,

Senator Wright—You would not vary a duty by
regulation?

Mr. Callaghan.—No, we cannot do that,

Senator Wright,—Parliament retains that authority to
itself?

Mr. Caliaghan.—Yes,

Scnator Wright—The question whether a Chevrolet
motor car shall be subject to a certain percentage of duty
is fixed by Parliament, but whether it comes in or not is
decided by the department?

Mr. Cullaghan.—Government policy determines that,

Senator Wright.—An officer of the department deter-
mines it in accordance with the policy lIaid down by the
Parliament,

Mr. Callaghan,—Yes,
(The witness withdrew.)
{The Committee adjourncd.)

J. Axtiur, Commonwealth G
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PERSONNEL OF COMMITTEE.

Chairman:
Senator L. A. C, Woad.

Members:
Senator J. J, Arnold.
Senator C. B. Byrne.
Senator K. A. Laught,
Senator the Hon, H, S, Seward.
Senator D. R, Willesee.
Senator R. C. Wright,

FuncTions oF ComMrTTEE—Since 1932, when the Committee was first established, the
principle has been followed that the functions of the Committee are to scrutinize regulations and
ordinances to ascertain—

(a) that they are in accordance with the Statute;

(b) that they do not trespass unduly on personal rights and libertics;

(c) that they do not unduly make the rights and libertics of citizens dependent upon
administrative rather than upon judicial decisions;

(d) that they are concerned with administrative detail and do not amount to substantive
legislation which should be a matter for parliamentary enactment,

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

TWELFTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has the honour to present its Twelfth
Repott to the Senate.

2, The Committee wishes, in this repost, to refer briefly to three matters with which it has
concerned itself in its scrutiny of Regulations and Ordinances laid on the Table of the Senate. These
matters are amendments of the Australian Capital Territory Companies Regulations, amendments of
the Estate Duty Regulations and amendments of the Public Service Regulations. The amending
legislation is contained in Australian Capital Territory Regulations 1955, No. 16, Statutory Rules
1956, No. 51 and Statutory Rules 1956, No. 48,

AUSTRALIAN CAPITAL TERRITORY COMPANIES REGULATIONS (No. 16 of 1955).
3. The Committee has taken these Regulations into consideration and has heard evidence on
them from departmental officers. It noted that the regulations are retrospective in their operation, as
they were gazetted on 22nd December, 1955, and were expressed to have effect from the first day
of October, 1954, They authorize a refund of registration fees paid by companies for registration in
the Australian Capital Territory, The amount refunded was £6,950 25, 6d.

4, The Committee invites attention to regulations which retrospectively authorize refunds of
public revenue.  The justification explained to the Comumittee was that in prescribing the original scale
of registration fees the New South Wales scale was adopted. That scale, we were told, inadvertently
imposed fees calculated in accordance with the company’s capital without a maximum limit, This
required payment by companics registering in the Australian Capital Territory of large amounts, in
some cases as much as £659 and £815, and, in one case, £1,534. The view upon which the
regulz(\jtizn was based was that it was considered that the maximum limit should be £50 and any excess
refunded.

5. From the evidence taken by the Committee, it appeared that companies registering in the
Territory enjoy immunity from stamp duty on registration, and that transferors of shares which are
registered in the Australian Capital Territory share register also are free from stamp duty.

6. While the policy giving rise to the regulations is no concern of the Committee, it considers
that the inter-relation of these matters with cffects of the regulations retrospectively refunding revenue
may be an appropriate matter for consideration by the Parliament. The Committee calls attention
to the matter only insofar as execwtive action subiracting money from the Treasury affects
parliamentary control of public revenue,

ESTATE DUTY REGULATIONS (STATUTORY RULES 1956, No. 51).

7. The Committee has noted that these Regulations, gazetted on 21st June, 1956, give effect, .
inter alia, to certain of the provisions of the Estate Duty Assessiment Act 1953, This Act raised the
statutory cxemption exempting estates from federal cstate duty from £2,000 to £5,000, where the
whole of the estate passed to the widow, widower, children or grandchildren of the deceased, and from
£1,000 to £2,500 where no part of the estate so passed. It provided for decreased exemption in
certain other cases, The Act was assented to on 28/ October, 1953,

8. The Committee belicves that following the 1953 Act a relatively large number of cstates of
comparatively small value would have become entirely cxempt from estate duty and a further group
would become partially exempt from estate duty,

9. The Committee notes with surprise that no regulations. giving effect to the amendment of
the Act were made until over two and a half years after the passing of the Act.

10. The Regulations of 1956 include a provision that the relative sub-regulation giving effect
to the amendment of the Act should apply in refation to estates of deceased persons dying on or after
the twenty-eighth day of October, 1953.

11. The effect of the delay in bringing out regulations to give effect to the parliamentary
enactment has been that administrators of estates of deceased persons falling within the limits set out
in paragraph 7 have, by virtue of unamended regulations, been required to submit returns from which
exemption was virtually granted by Parliament in October, 1953. This could have involved persons in
unnecessary costs, for solicitors’ fees, valuers’ fees and the like.
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12 'I’hc Commmcc invites altcntmn to these regulations a5 illustrating a situation arismg from
long delay a parl and the p of

leglslatmn Relief has thus been dcmed to the subjcct through this delay, While not attempting to
extend its activitics beyond a proper sphere, the Committee suggests that it is important for Ministers
when introducing Bills to Parliament, and pnmcularly Bills providing for a measure of relief to the
subject, to ensure that should Partiament cnact the 1 ion of sub
legislation. could follow with. reasonable promptness To enable this to be done it is suggested that
the subordinate legislation should be at least in fair copy draft form by the time Parliament has
approved of the legislation,

PUBLIC SERVICE REGULATIONS (STATUTORY RULES 1956, No. 48).

13. The Committee considered these regulations, and heard evidence relating to them. In the
course of its inquiries, it learned that the regulations, by increasing the salancs of public service officers,
make provision for i the expendi from C by an t of
£9,500,000 per annum. The total amount jnvolved in payments under thc regulations is in the vicinity
of £120,000,000 per annum.,

14. While the regulations do not provide the authority for payment of these amounts, which
is provided in the annual Appropriation Act, their enactment in advance of parliamentary
appropriation does place an obligation upon the Parliament to increase the relevant appropriations,

15. In the ci as explained to the Commi this appears unavoidable, but the
Committee expresses the view that control over taxation and appropriation is. a strict parliamentary
function, and that the development of nny tendency to lessen that cantrol should be closcly watched.

16. lusion, the C¢ its jation of the i which it
continues to rccclve from departmental officers i in the course of its inquiries,

TAN WOOD, Chairman,

Senate Committee Room.
20th May, 1957.

Printed and Pubhshrd for the GOVERNMENT of the COMMONWEALTI OF AusTaaLis by
A rur, Cammanwealth Government Printer, Canberen,
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PERSONNEL OF COMMITTEE.

Chairman:
Senator I. A. C. Wood.

Members:
Senator 1. J. Arnold.
Senator C, B, Byrne,
Senator K. A, Laught,
Senator the Hon. H. S, Seward.
Senator D. R, Willesee,
Scnator R. C. Wright,

FUNCTIONS oF COMMITTEE—Since 1932, when the Committee was first established, the
principle has been followed that the functions of the Committee are to scrutinize regulations and
ordinances to ascertain—

(a) that they are in accordance with the Statute;

(b) that they do not.trespass unduly on personal rights and liberties;

(c) that they do not unduly make the rights and liberties of citizens dependent upon
administrative rather than upon judicial decisions;

(d) that they are concerned with administrative detail and do not amount to substantive:

legislation which should be a matter for parliamentary enactment.

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

THIRTEENTH REPORT OF THE COMMITTEE.

The Standing Committce on Regulations and Ordinances has the honour to present its
Thirteenth Report to the Senate,

2. The Committee’s attention was drawn to A.C.T, Ordinance No, 6 of 1953, to amend the
Meat Ordinance 1931-1950, and to Clause 20a of Regulation No. 5 of A.C.T. Regulations, 1953,
made thereundcr, by Senotor Gorton on 4th September, 1957.

3. The has idered the Ordi and the Regulations on the 3rd, 10th, 25th
and 30th October, and has taken evidence from Mr, R, N. Wardle, the Director of Vcrcrmary Hygxcnc.

4. The original Ordinance of 1931, by section 7, prohibited the bringing of meat into the
Territory for the purposes of sale or busmess “ except in accordance with such conditions as are
prescribed ”, i.e., conditions stated in reg The Ordi in 1953 altered this
provision to a prohibition against bringing meat into the Territory for the purposes of sale or business
“except as authorized under the Regulations”. It will be apparent that the original Ordinance
required the conditions of entry to be prescribed and set forth in the regulations.  The amended
Osdinance cnables the regulations to authorize the cntry.

5. Under the amended Ordinance the following regulation 20A was made:—

“20a.~—~(1.} The Director-General may grant to a person a permit in writing authorizing him to bring meat
into the Territory, or to cause meat to be brought or sent into the Territory, for the purposes of sale or of a busincss
carried on by him or by another person, and, subject to (hxs regulation, meat may be brought or sent into the
Territory in accordance with the permit,

“(2) A permit under this regulation (other than a permit referred to in the next succeeding sub-regulation)
docs not authorize a person to bring meat into the Territory, or to cause meat to be brought or sent into the
Territory, unless—

(@) the meat has been obtained from beasts slaughtered at an abattoir approved by the Director-General;

(b} the meat has been branded by a meat inspector employed at that abattoir with a brand indicating
that it has been passed by him as fit for human consumption;

(c) the meat is ied by a certi of (hat insp bearing a repfica of the brand referred to
in the last preceding paragraph, stating the date of slaghter and certifying that the meat is of
first quality or sccond quality as prescribed by the Commcrcc (Mecat Export) chulahons in
force under the Customs Act 1901-1952 and the Co (Trade Descrip. ) Act
15805-1950;

(d) the meat is transported from the abattoir to (s destination in the Territory in a vehicle approved by
the Director-General; and

{e) the holder of the permit has given to the Dircctor-General, not less than twenty-four hours before the
entry of the meat into the Territory, noficc of the time at which the meat will arrive at its
destination in the Territory and of that destination.

“(3.) A permit under this regulation may be cxprcssed 1o apply only to packaged deep-frozen cuts of meat.

“(4.) A permit referred to in the fast p dil fation does not authorize a person to bring meat into
the Territory, or to cause meat to be brought or sent into thc Territory, unless—

(@) the meat is in the form of packaged cuts and is frozen to, and maintained during transport at, a
temperature not higher than 0 degrees Fahrenheit;

(b) the meat is ied by a declaration to the satisfaction of the Director-General that no meat
other than meat obtained from beasts slaughtered at an abattoir approved by the Director-General
is used at the establishment at which the meat has been decp-frozen; and

(c) the meat is accompanied by a certificate of a meat inspector empl at that blist ifyi
that. the meat has been passed by him as fit for human consumption and that the meat is of ﬁrsl
quality or sccond quality as preseribed by the Commerce (Meat Export) Regulations in force
under the Customs Act 1901-1952 and the Commerce (Trade Descriptions) Act 1905-1950.",

6. It was explained to us by Mr., Wardle thnt sub-parugmph 2 of the regulation specified all
the conditions which were y to. ensure I with proper standards of hygiene. Mr..
Wardle said that until 1953 there was not a great demand for the introduction of meat at all. He quite
frankly said that the discretionary right of the Director-Genieral under sub-paragraph 1, to permit or
pmhﬂ:jlt entry of meat was taken in the regulations to protect the abattoir investment on economic
grounds.
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7. The Committee is of the opinion that the reguiation—

{a) provides a discretionary power for the Director-General to give or refuse a permit
to 2 person authorizing him to bring meat into the Territory;

(b) enables the Director, by administrative decision, to discriminate between persons;

(c) enables the Director to refuse a permit without stating any grounds of refusal; and

(d) denics the applicant any remedy in the Courts.unless he can prove that the Director
has acted capriciously or wholly unreasonably or for corrupt and improper motives,

8. In the opinion of the Committce the regulation makes the right of the person seeking to
bring meat into the Territory unduly dependent upon administrative decision, with. insufficient means
of protection by the Court process.

9, It should be noted that section 92 of the Constitution has been held to protect the frecdom
of trade only “ between the States *, and does not protect free trade between a State and a Territory.
But an administrative discretion to refuse a licence or a permit is an authority to deny freedom of
trade. In Collier Garland Ltd. v. Hotchkiss, 1957 AL.R. at 679, the High Court has ruled that a
right to trade only with the permission of an official is not freedom to trade.

i 10 1t may be proper to suggest that if protection of the Government investment jn the abattoir
is the aim, that could be secured by fiscal provisions which tax but do not prohibit the right to trade,

TAN WOOD, Chairman,

Senate Committee Room,
31st October, 1957,

Printed snd Published for the of
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tae Comnittee nas reached the follewing conclusions -~
(a) Glsuse LO: In the opinica of the Coamittee, Clause LO
purports to enable, by regulation, the rmolivicavion
of Clause 31, a key clause of Paxt 1V of the Bill,
and that this is not a matter of administrotive
Getail but rubscantive legislation, aporopriate
only to Parliamentery enactiment, In the opinioa o
the Commitzee, Cleuse 31 is a most importcnt clouse
of Part 1V , ard it should not be permissible to
use regulutions to medify Parliument's will in
that respect.
. (v) clsuse Li: In the opinion of tne Commitites, Clauss L1
does not concern itself with power to male regulations
deazang with administrative detail, but gives power
' to enact regulations which cliount to substantive
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PERSONNEL OF COMMITTEE.

Chairman: .
Senator Tan Wood.

Members:
Senator J. J. Arnold.
Senator J. A. Cooke,.
Senator K. A. Laught.
Senator G. C. McKellar,
Senator D, R, Willesee,
Senator R. C. Wright,

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES,

FIFTEENTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has the honour to- present its Fificenth
Report to the Senate,

FUNCTIONS OF THE COMMITTEE.

2. On 18th March, 1959, the Committee tabled its Fourteenth Report, drawing the attention of the
Senatc to regulation-making powers contained in the Civil Aviation (Carriers’ Liability) Bill, which was
before the Scnate at that time. A point of order was taken objecting to a motion for the printing of that
report on the grounds, as stated by the Minister for Civil Aviation, that the functions of the Committee
did not include the consideration of any bill and the tabling of any report thercon, The point of order
was upheld and the motion lapsed.

3. Briefly, the history of thc appointment of the Standing Committec on Regulations and
Ordinances was as follows:—

In 1929, the Senate, upon the motion of Senator Elliott, appointed a Select Committee * to report
and make rccommendations upon the advisability or otherwise of establishing Standing Committees of
the Senate upon—

(@) Statutory Rules and Ordinances,

(b) International Relations,

{¢) Finance,

(d) Private Members® Bills,
andfor such other subjeccts as may be deemed advisable ', 1t is of interest to note that the motion for
the appointment of the Select Committee commenced by stating the reason for its appointment to be
* with a view to improving the legislative work of this Chamber and increasing the participation of
individual Scnators in such work ”.

4. That Committec, after hearing evidence from no less than fifteen distinguished persons interested
and expericnced. in Parliamentary practice and procedures, came to its considered conclusions in March,
1930. First among its recommendations was the following:—

“1, (@) That a Standing Committcc of the Senate, to be called the Standing Committee on Regulations and
Ordinances, be established.

(6) That all Regulations and Ordinances laid on the Table of the Senate be referred lo such committee for
consideration and report,

(¢) That such Standing C: ittee shall be inted at the of each session on the recommendation
of'a Selection Committee, consisting of the President, the Leader of the Scnate, and the Leader of the Opposition, shall
consist of seven members, and shall have power to send for persons, papers, and records; and that four members shall
form a quorum,

{d) That such Standing Committce shall be charged with the responsibility of secing that the clause of cach bill
conferring a regulation-making power does not confer a legislative power of a character which ought to be exercised by
Parliament itself; and that it shall also serutinize regulations to-ascertain—

(i) that they are in accordance with the Statute,
(ii) that they do not trespass unduly on personal rights and liberties,
(iii) that they do not unduly make the rights and libertics of citizens dependent upon administrative and not
upon judicial decisions,
(iv) that they arc concerned with administrative detail and do not amount to substantive legistation which
should be a matter for parliamentary enactment.”

5. That rccommendation was followed by & recommendation for the appointment of a Standing
Committec on External Affairs and a recc dation relating to proced consequent upon the
establishment of such Standing Committees,

6. Following debate, the report was recommitted to the Select Committee with a view to considering
the suggestion that the method of appointment of the Standing Committee on Regulations and Ordinances
be altered. It is of interest to note that no controversy existed in relation to paragraph (d) of the
recommendation relating to that Committee. The Committec stresses at this point that no objection
was raised to that paragraph and that the sole reason for the recommittal of the report was because
of objections taken to. the proposed method' of appointment of members of the Committee.
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7. Upon further consideration, following the Scnate’s motion for recommittal, the Sclect
Committee then submitted a very brief report ining a new dation 1 as follows;—
L (a) That a Standing Committee of the Senate, to be called the ding Cx i on ions and
Ordinances, be established,
(b) That all Regulations and Ordinances faid on the Table of the Senate be referred 10 such Committee for
consideration and report.
{c) That such Standing Committee shall consist of seven Scnators and shall be appointed at the commencement
of cuch session in the followsng manner:—
(1) The Leader of the Government m the Senate shall, within four days from the commencement of the session,
appoint, in writing, four Scnators to be members of the Committee; and
(2) The Leader of the Opposition in the Senate shall, within four days from the commencement of the session,
appoint, in writing, three Senators to be members of the Committee,
(d) That such Committee shall have power to send for persons, papers and records, and that four members shall
form a quorum,”

8. As a result of this second report, which was adopted by the Senate on 14th May, 1931, in licu
‘gf”lhe first report, the Standing Orders were amended by the inclusion of Standing Order 36, as
ollows i~

* 36a.~—(1.) A Standing Committee, to be called the Standing Committee on ions #nd Ordi shall
be appointed at the commencement of each Session,

(2.) The Committee shall consist of seven Senators chosen in the following manner:—

(@) The Leader of the Government in the Senate shall, within four sitting days after the commencement of
the Session, nominate, in writing, addressed to the President, four Senators to be members of the

Committee,
(5} The [ cader of the Qpposition in the Senate shall, within four sitting days after the commencement of the
Session. nominate, in writing, addressed 1o the President, three S tobe of the C: i

(c) Any vacancy arising in the Commitice shall be filled after the Leader of the Government or the Leader
of the Opposition, as the case may be, has i in writing add to the ident, some
Senator to fill the vacancy.
(3.) The Committce shall have power to send for persons, papers and records, and to sit during Recess; and the
quorum of such Committee shall be four unless otherwise ordered by the Senate, )
@) All Regulations and Ordinances laid on the Table of the Senate shall stand referred to such Commuttee for
consideration and, if necessary, report thercon.  Any action necessary, ansing from a repost of the Commuttee, shall be
taken in the Senate on motion after notice.”

.9 The Standing Order was clear in so far as it went but, as in the case of sumilar Standing Orders
relating to other Committees, laid down no principles for the Committee to follow 1 1ts work, In 1ts
fourth Report to the Senate in 1938, the Regulations and Ordinances Committee referred back to the
rccomm‘cnduuons of .I.hc 1929 Sclect Committee, as fully set out in its first report, and stated that the
Regulations and Ordinances Committce had adopted for its scrutiny of all Regulations and Ordinances
the principles set out in paragraph { (d) of those recommendations.  Reference should be made also
to paragraph 23 of the 1929 Sclect Committee’s report, as follows:—

“23, In the opinion of the Committee the work of the Standing C itlcc on Regulations and Ordi
would be both preventive and corrective, 1t would be charged with the responsibility of secing that the clause of each bill
conferring a regulation-making power docs not confer a legislative power which ought to be exercised by Parliament itself,
[t would be required to scrutinize regulations to ascertaini—

(@) that they are in accord with the Statute,

(b that they do not trespass unduly on personal rights and libertics,

{c) that they do not unduly make the rights and liberties of citizens dependent upon admuinistrative and. not
upon judicial decisions;

{eF) that they are concerned with administrative detail and do not amount to substantive legislation which
should be a matter for parliamentary enactment,”

Successive Committees since that date have continued to follow those last-named principles,
although they were never set out m the Standing Orders or, indeed, in the sccond report of the 1929
Sclect Commiittee,

10 When preparing its Fourteenth Report carlier this Session, the Committee, in pursuance of
11s task of assisting the Scnate as a House of Review, followed, in the same way as the Committee in
1938, a principlc contained in paragraph | () of the First Report of the 1929 Select Committee. In
this case the principle followed was to sce “ that the Clause of each Bill conferring regulation-making
pto“l’g" does not confer a legistative power of a character which ought to be excrcised by Parliament
itself,

11. The Committee regards as a proper demonstration of its function and its effectivencss the
drawing of the Senate’s attention to an cxample of what appeared to the members to be a particularly
wide regulation-making power in the Civil Aviation (Carriers’ Liability) Bill 1959,

5

12. Tt is of interest to note that this function on the part of a Parliamentary Committee dealing
with delegated Iegislation has been recognized in the Parliament of India where the Committee on
Subordinate Legislation, appointed in 1953—

“1to scrutinize and report to the House whether the powers to make regulations, rules, sub-rules, by-laws, &c.,

d by the Constituti r by Parli: are being properly exercised within such delegation

follows this practice. In his * Parli y Control of Del d Legislation ™, (Public Law, Autumn,
1956) which includi fi to the A ian Senate Cq i Sir Cecil Carr, Q.C., refers without
comment to the fact that the Indian Committee does extend its activity to the scrutiny of Bills as well
as subordinate orders.

13. This Committee regards itsclf as charged with the duty of supervision of the powers of
delegated legislation in this Parliament for the puspose of assisting the Scnate in this aspect of its work
as a House of Review. Witnesses before the 1929 Select Committee stressed that the Senate was the
appropriate House for the carcful supervision of delegated legislation, and the Committce, in exercising
that supervision, draws strength from the wording, already quoted, of the motion appointing the 1929
Committee to the effect that the appointment of a Committce to investigate the Standing Committee
system was with a view to improving the legislative work of the Senate.

CUSTOMS (PROHIBITED EXPORTS) REGULATIONS (STATUTORY RULES 1958, No. 5).

14. The C ittee has idered these Regulations closcly and has heard evidence as to their
practical application in the admini ve ficld. The basis of the Regulations is that the export from
Australia of specified goods is prohibited, in some cases absolutely, and in others subject to conditions.
1n the case of goods referred to in Regulations 5 to 12, the condition is stated to be * unless an approval
in writing to the exportation of the goods issued by the Department of . . . . . is produced to
the Collector ™ (in Regulation 11 the issuing authority is the Australian Atomic Encrgy Commission).

15. The policy of the regulations is a matter entirely outside the Committee’s consideration.

16. But the form of this regulation illustrates the exclusive and ulti claim of t .
The individual right of the citizen to export is prohibited. But in respect of the exercise of the prohibition
he is totally denied recourse to the Law Courts. His right is determined and finally decided by the
administrators. But even the responsibility which devolves on an administrator is evaded—because the
regulations rest the power not in an officer but in the bureau itself—the Department—with the result
that the official who actually refuses or grants approval is not by law identified. Consequently, the
citizen is wholly excluded from legal redress in the Law Courts and the administrator can hide behind
the general cloak of * the Department » if the citizen having a gricvance wishes to complain.

17. In other words, this is the form of regulation which expresses bureaucracy in the ultimate,
For a misuse of the authority given, the ordinary citizen who feels himself aggrieved has neither legal
nor political redress.

ORDINANCES;OF THE TERRITORIES.

18. In 1947, provision was made, by the Northern Territory (Administration) Act 1947, for the
establishment of a Legislative Council for the Northern Territory, including a number of elected members,
In 1949, during the post-war period when the Territorics of Papua and New Guinea were functioning
under a provisional administration, somewhat similar provision was made, by the Papua and New Guinea
Act 1949, for the election of a number of members to the new Legislative Council for the Territory of
Papua and New Guinea,

19. Since these provisions came into effect, the relationship of the ordinances of those Territories
to the Committee’s functions have from time to time been considered. The terms of the Scnate Standing
Orders constituting this Committee are probably wide enough to bring the territorial ordinances within'
the scope of the Committce's consideration. But the general purpose of this Committee is not felt
to be to supervise the legislation of a territorial Legislative Council.  Such a Council consists of elected
representatives and inated i Its ordi are resolved upon after public debate, There
is an incongruity about the idea of this Committee examining legislation so made for the purposes
specified in paragraph 4 above, namely—

@w. . ...
(ii) that they do not trespass unduly on personal rights and liberties,
(iii) that they do not unduly make the rights and liberties of citizens dependent upon
administrative and not upon judicial' decisions,
(iv) that they are concerned with administrative detail and do not amount to substantive
legislation which should be a matter for parliamentary enactment.”

F.8411/59,—2
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.20, The view which the Committee has taken is that it has no: responsibility to scrutinize the
ordinances of the Legislative Councils for such purposes.

21. That view leaves a position which might be thought to be-a constitutional anomaly. The
Minister by reason of his power fo appoint 2 majority of the Council members, in efiect directs and
procures the of ordi If the Minister himself enacted the Iegislation in the form of
regulations this Committee would be bound to take the regulations into consideration. But as. the
Legistative Council ordi at any rate in form, are the product of a legislative assembly they are

exempt from this scrutiny, although in truth they may be the ordinances of the Minister approved of
by the Council,

22. Neither House has power to disallow the ordinances of a Legistative Council,

AN WOOD,
Chairman.

Regulations and Ordinances Committee Room,
22nd September, 1959.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

SIXTEENTH REPORT OF THE COMMITTEE.

Sand:,

Ci
Report to the Senate.

on Regulations and Ordi has the honour to present its Sixteenth

PUBLIC SERVICE REGULATIONS.

2. The Committee has considered the amendments of the Public Service Regulations contained
in Statutory Rules 1960, No. 12. Statutory Rule No. 12 of 1960 was made by the Public Service Board
and approved by the Governor-General. = The regulations increase salaries. of officers of the Public
Service by amounts which represent a budget load of £10,000,000 in a full year,

3. The expl; y panying the regulations is probably unique for the fact
that it qitotes a Cabinet decision. The memorandum says:—

* The adjustments have been made in accordance with Cabinet decision No. 578 of the I5th December, 1959,
which reads~—

1t was deeided that the Public Service Board should be informed that Cabinet—
(1) Agreed that Fourth Division salarics up to and including the level of tradesman should be
adjusted on the basis of a 28 per cent, increase in margins:
(2) Considered that salaries at the top of Second Division should be increased by an amount of the
order of £750, and that the Board should proceed to make an appropriate adjustment of
alt intervening classifications down to those of tradesman in the Fourth Division.”

4. This Comihittee is authorized to consider the regulations from the points of view—
(a; as to whether in making them the Statute has been complied with;
(b) as to whether the regulations are concerned with administrative detail only or amount to
substantive legislation which should be a matter for Parliamentary enactment.

5. The authority for the Public Service Board to alter public service salaries by regulation derives
from the Statute of 1522,
Section 30 of the Public Service Act 1922-1958 is as follows:—

“ 30.—(1.) Officers of the First Division shall be paid such salaries as the Parliament provides.
(2.) Officers of the Second, Third and Fourth Divisions shall be paid salaries at such rates, or in accordance with
such scales of rates, as are preseribed.
(3.) The ions may, j
according to variations in the cost of living.”
6. The Board has power, with the approval of the Governor-General, to make regulations under
the Act, including the prescription of rates of salaries.

7. Section 18 of the Act provides—

(1.) The Board shall furnish reports or recommendations on all matters required to be dealt
with by the Governor-General under this Act or referred to the Board by the Governor-
General; and no such matters shali be submitted for the consideration of the Governor-
General unless accompanied by a report or recommendation of the Board.

(2.} If the Governor-General does not approve of any recommendation, he may require the
Board to furnish a fresh recommendation, which shall be considered and dealt with by
the Governor-General.

(3.) If the Governor-General does not approve of the fresh recommendation, a statement of
the reasons for not approving shall be laid before both Houses of Parliament . . .

8. In evidence, Mr. F. C. Nordeck, Acting Commissioner of the Public Service Board, told the
Committee that the Board put before the Government quite a comprehensive submission reviewing all
the facts.

9. 1t was in the light of such submission apparently that the Cabinet minute referred to in
parageaph 3 above was decided on. This procedure appears to be a substantial but not a strict compliance
with Section 18.

10. Within the previous period of twelve months, following the basic wage decision, the Board
issued regulations increasing Public Service salaries by an amount of the order of £5,500,000. The total
budget load. of increases in the Public Service salaries authorized by such regulations in the present year
was of the order of £15,500,000.

ding the ification of officers, provide for the variation of rates of salary
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11. In the opinion of this Committee, the regulation making authority which enables increases
of expenditure of this magnitude warrants review. It may be iate to p: that when
decided upon exceed some specified figure, say £2,000, 000 per year, such i increases should be authorized
only by Parliament.

CANBERRA BUILDING REGULATIONS.

12 The Commxttee has also consndcrcd thc amendments of the Canberra Building Regulations
ined in A.C 1959, No. 1

Regulatxon 7 prowdes—

(5-) The proper authority may, in his discretion, issuc to an applicant under this regulation
a Builder’s Licence or a Builder’s Special Licence, as the case requires,

(9) The proper aulhomy may, by notice in writing to the holdcr, cancel or suspend a
Builder's Licence or a Builder’s Special Licence.

13. Regulation 4 of the Canberra Building Regulations defines * the proper authority ** as * the
person or persons for the time bemg appointed as such by the Ministe

14. The doe: ion: the policy of regulatlons relatmg to the issue of licences

10 bullders in the ACT, , but consxders that where a power of issue or cancellation or suspemnon is given

ible effect of letely taking away a person’s means of

hvehhood provxsion should be made for a right to be hmd and, in the event of an adverse decision, a
right of appeal.

15. As the C i ini: lations to ascertain that they do not unduly make the rights
and liberties of citizens di dent upon administrative and not upon judicial decisions, the Committee
reports that, in its opinion, action should be taken to provide for a right to be heard and a proper right
of appeal where a licence has been refused, cancelled or suspended.

TAN WOOD,
Chairman,
Regulations and Ordinances Committee Room,
11th May, 1960,
Printed: and Puhlkhed for the f the Co by

J. Axtiur, Commonwealth Oovcmment Printer, Cmbem.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

SEVENTEENTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances. has the honour to preseni its
Seventeenth Report to the Senate.

PUBLIC SERVICE REGULATIONS.

2, Public Service chulanons, contained in Statutory Rules 1961, No. 83, were gazetted on
6th July, 1961, and tabled in the Senate on 15th August, 1961,

3. Regulations 1 to 5 of these Regulations deal with the granting of leave, and the payment of
salary while on leave, to officers and employees of the Ith Public Service engaged in activities
as members of the Citizen Naval Forces, the szen Military Forces or the Citizen Air Force.
Regulation 1 provides that Regulations 2 to 5 shall have retrospective operation to 29th March, 1960—
a period of fifieen months prior to gazettal.

4. The Government announced policy in this matter on 29th March, 1960. The amount
zpeggoed pursuant to this policy before it was enacted into law by regulation was approximately

5

5. To delay regulations is to deny the right to either House of Parliament to approve or
disapprove of the cxpenditure at the appropriate time—before expenditure.

6. The Committee regards the delay as inexcusable and records its opinion that future regulations
giving retrospective operation of this degree should be disallowed.

IAN WOOD,
Chairman,
Regulati and Ordi C i Room,
Sth October, 1961.
Printed and Publl:hud for the by

o
Axmuur, Commonwealth Govemmcm Printer, Canberra,



1962,

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA.

THE SENATE.

EIGHTEENTH REPORT

FROM THE

STANDING COMMITTEE

ON

REGULATIONS AND ORDINANCES

(BEING THE FIRST REPORT OF THE 1962 SESSION, AND THE EIGHTEENTH
REPORT SINCE THE FORMATION OF THE COMMITTEE).

Brought up and ordered to be printed, 14th November, 1962,

(Cast of Papers=Prepanation not given; 850 coples; approximato cost of printing and publishlng, £13]

Printed and Publlshed for the GOVERNMENT of the COMMONWEALTH OF AUSTRALIA by
rHuR, Commonvwealth Government Printer, Canberra.
(Printed in Australla)

No. S.1 {Grour H].—F.10456/62.~Pricg 3d.



PERSONNEL OF COMMITTEE.

Chairman:
Senator Jan Wood,

Members:
Senator J, J. Arnold,
Senator J, A, Cooke.
Senator M. C. Cormack,
Senator E. W. Prowse.
Senator D, R, Willesee,
Senator R. C, Wright.

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES,

EIGHTEENTH REPORT OF THE COMMITTEE.

.. The Standing Committee on Regulati and Ordi has the honour to present its
Eighteenth Report to the Senate.

CUSTOMS (PROHIBITED IMPORTS) REGULATIONS,

2. The Committec has considered the amendments of the Customs (Prohibited Imports)
Regulations contained jn Statutory Rules 1962, No. 82,
3. The Customs (Prohibited Imports) Regulations, Statutory Rules 1956, No. 90 provide—
“(3) The importation into Australia of the goods specified in the first Schedule to these Regulations is
prohibited absolutcly. *
The First Schedule includes the following items :—
“(2) Advertising matter relating to any goods covered by this Schedule,
(7) Blasphemous, indecent or obscenc works or articles,”

4. The Amendments of the Customs (Prohibited Imports) Regulations contained in Statutory
Rules 1962, No. 82, provide—

“ 1. The First Schedule to the Customs (Prohibited Imports) Regulati is d by omitting item 7,
2. The Second Schedule to the Customs (Prohibited Imports) R ions is ded by inserting after item §
the following item—

*5A Blasphemous, indecent or obscene works or articles and advertising matter relating to blasphemous,
indecent or obscene works or articles.”
"

5. ‘The effect of the Regulations in Statutory Rule No. 82 of 1962 is, therefore, to transfer works
or articles which are blasphemous, indecent or ob. from the list of goods the importation of which
is absalutely prohibited by law to the list of goods the importation of which is prohibited * unless she
permission in writing of the Minister has been granted, ™

6. In cvidence before the committee, Mr. H. A. Forbes, an Assistant Comptroller-General of
the Department of Customs and Excise, indicated that this was done primarily at the request of the
Chairman of the Litcrature Censorship Board and was intended to permit the Minister to sanction
importation of an occasional work for a particular person or body and for a particular purpose. The
only example quoted was for use by a university for research,

7. The Minister’s discretion is—
(4) Unrestricted in quantity;
(b) Not limited to any particular purpose;
(c) Not controlled by any conditions laid down in the regulations, such as a recommendation
of the Literature Censorship Board; and
(d) Unappealable.

8. In the opinion of the Committee, if the prohibition of importation of blasphemous, indecent
or obscene [iterature is to cease to be absolute, the law should prescribe proper safeguards limiting the
Minister’s discretion, It is the written law, and not an uncontrolled Ministerial discretion which should
regulate the importation of such works.

9, The Committee draws attention to the existence of other items in the second Schedule to the
principal regulations which are objectionable.

10. The Committee makes reference generally to its Eleventh Report and to paragraphs fourteen
to seventeen of its Fifteenth Report,

IAN WOOD,
Chairman.
Regulations and Ordinances Committee Room,
14th November, 1962.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

NINETEENTH REPORT OF THE COMMITTEE

The Standing C: ittec on Regulations and Ordii has the honour to present its Nincteenth
Report to the Senate.

2. At its first meeting this year the Committee agreed that it should submit to the Senate a gencral
report on its activities since its Jast report in N ber, 1962, This decision was to some extent prompted
by the fact that in some quarters the Committee has become more associated with motions for disallowance
of regulations than with the less controversial but equally important and effective work carried on by the

Committee in its general supervision of delegated legislation. This work regularly involves the hearing of

evidence from departmental witnesses, and the exchange of correspond, with Ministers, in relation to
regulations and ordinances tabled in the Senate.
3. In accordance with its decision the Ci ittee has selected certain matters with which it has

dealt since its last report and reports to the Senate upon them as folfows:

CUSTOMS (PROHIBITED IMPORTS) REGULATIONS

4, Following the C: jttee's cigh h report, the Chairman gave notice on [5th November,
1962, of 2 motion to disallow Regulations 1 and 2 of the regulations referred to in that report (Statutory
Rules 1962 No, 82), the effect of wh|ch_ was to transfer works or articles which are blasphemous, indecent
or obscene from the list of goods the importation of which is absolutely prohibited by law to the list of
goods the importation of which is prohibited unless the permission in writing of the Minister has been
granted.

5. In the opinion of the Committec, if the prohibition of importation of such material were to
cease to be absolute the law should provide proper safc ds limiting the Minister’s discretion.

6. After debate, extending, over three days, the Minister for Customs and Excise, Senator the
Hon. N. H. D. l{cnty, gave an undertaking to the Senate that he would have the regulations amended

to meet the req of the C In view of this undertaking the Chairman withdrew his
motion, by leave of the Senate, on 4th D ber, 1962, The regulations were subsequently ded
(Statutory Rules 1963, No. 26) as follows:

1. After regulation 4 of the Customs (Prohibited Imports) ions the i is inserted:—

4a,—(1.) This regulation applics to blasphemous, indecent or obscenc works or articles and advertising
matter. relating to blasphemous, indecent or obscene works or articles,

(2)) The importation of goods to which this regulation applics is prohibited unless a permission, in
writing, to import the goods has, after the Minister hus obtained a report from the Chuirman of the Literature
Censorship Board constituted under the Customs (Literature Censorship) Regulations or from the Director-
General of Health, been granted by the Minister:

(3.) A permission under this Regulation shall be subject to such conditions imposing requirements or
prohibitions on the person to whom the permission is granted with respect to the custody, use, reproduction,
disposal or destruction of the goods, or with respect to accounting for the goods, as the Minister thinks necessary
to ensure that the goods are not used otherwisc than for the purpose for which he grants the permission.”

BROADCASTING AND TELEVISION REGULATIONS

7. In May, 1963, the Committee idered an d of the Broadcasting and Tel
Regulations (Statutory Rules 1963, No. 11) relating to the functions of the Australian Broadcasting
Control Board in connexion with conditions of licences.

8. The ding regulation p

“*4A—~(1.) The fons of the A i Control Board include the performance of the duty of
duly idering and deciding icati to the Board in relation to matters which, under any condition of a licence
under tho Act in respect of a brondcasting station or television station, may'be the subject of application to the Board.

(2)) In performing its function under this regulation, the Board shall, subject to tho Act and the terms and conditions
of tho ficence concerned, proceed in such manner, and after notice to such persons, as it thinks proper, and may inform
itself in such manner as it thinks fit."”

and it appeared to the Committee that a matter of such importance should be dealt with by substantive
legislation rather than regulation. Upon ination of the Broadcasting and Television Act 1942-1962,
however, it was found that section 16 (1.) provides:

4 16.—(1.) The functions of the Board are—

(a)- to ensure the provision of services by broadeasting stations and television stations in accordance with plans
from time to timo prepared by the Board and'approved by the Minister;
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(h) to ensure that the technical equipment and operation of such stations are in accordance with such standards
and practices as the Board considers to be appropriate;
() 1o ensure that ! i are provided by comnwercial broadcasting stations
and commercial television stations to serve the best interests of the general public; and
(d) to detect sources of interference, and to furnish advice and assi: in jon with the ion of
with the ission or ion of the p of broad stations and television

stations,
and shall include such other functions in relation to broadcasting stations and television stations as are prescribed.”

9. The dil lati pands the fi of the Board considerably, and also gives it
authority to act in any manner it thinks fit in relation to its inquirics under the regulation (2 power which
is not given to it by Division 3 of the Principal Act in relation to other inquiries). The only justification
for such a regulation lics in the very wide language of section §6 (inscrted in the Act in 1948, and amended
by the Parliament in 1956), «nd the Committee draws to the attention of the Senate this recent example
of what can be prescribed by regulation, even in such a currently controversial field as the granting of
television licences, when the Parliament passes legislation containing as wide a regulation making power
as section 16 of the Broadcasting and Television Act.

MARRIAGE REGULATIONS

10. In August, 1963, the Committee considered the first Marnage Regufatrons made under the
Marsiage Act 1961 (Statutory Rules 1963, No, 31). It appeared to the Committee that Regulation 60
dealing with the furnishing of information relating to the re-registration of the births of legitimated
children gave to the registering authority an unlimited authority to seek information, and that this might
be an infringement of personal rights and liberties.

11. The Committec discussed the matter with the then Attorney-General, who agreed that no such
intention lay behind the regulation, As a result of the discussions with the Minister a letter was received
from the Sccretary, Attorney-General's Department, in the following terms:

* 1 am 1nstructed by the A y-General, ing his di ion with the of your C i this
morning, to inform your Comnuttee that, in the view of the Auorney-General, the information which could be specified
1w a potice under regulation 60 {1.j of the Marriage Regulations would be limited to information of the kind sct out in
Form 21 scheduled to the regulations, and that, by the general law, a refusal of information on the ground that to furnish
it would incriminate the person required to give it would not be a breach of the regulation,

2. However, the Attorney-General appreciates the concern of the Committee and' desires to assure it—

Firstly, that the regulation will be administered 50 as to confine the information sought under it to the information
provided for in Form 21 (other than the paternity of the child) and that he will so instruct the registering
authorities, and

Secundly, that on the first owcaston the Marriage Regulations are amended, regulation 60 will be amended to
make express the limitation as to i ion and the jon of incriminating answers to which the
Attorney has referred.

For ihe words uow appeaning in sub-regulation (1) * information relating to the legitimation of the child * would
be substituted words such as * the information relating to the legitimation of the child as set forth in Form 21 °. After the

words now appearing in sub-regulation (5.) ¢ shall not * would be inserted the words * without lawlu! excuse ',

and the Committee agreed to take no further action in the matter.

AUSTRALIAN CAPITAL TERRITORY DENTAL REGULATIONS AND MEDICAL
PRACTITIONERS REGISTRATION REGULATIONS

12, [n September, 1963, the Committee considercd thesc regulations, dealing, intcr alia, with
pernutted advertising by members of the dental and medical professions. The regulations contained the
widest and most detailed restrictions possible, and d to the C i to be arily
extensive and restrictive of the rights and liberties of citizens, in this case the members of the two
professions.

13. The Commuttee heard evidence from the Director-General of Health, and subsequently the
Chairman gave notice in the Senate, on 8th October, of a motion to disallow the relevant portions of
the Regulations. Fullowing this action, members of the Committee had further opportunity to discuss
the matter with the Director-General and, as a result, the following letter was received from the Minister
for Health, Senator the Hon, H, W. Wade:

** My Director-General has acquainted me with the tenor of his discussion with you on the * advertising * regulations,
the subjeet of your Notice of Motion currently on the Senate Notice Paper.

Upon consideration of the matter I think it best to repeal the regulations and replace them with others which, in
generad terms, would permit advertising by medical practitioners and dentists to the limits sanctioned by the accepted
customs and usages of the medical und dental prof Under these I 1t would be the function of the Medical
and Dental Boards 10 sce that the bounds fixed by custom were not exceeded,

The Director-Generat has arranged for draflt legislation along these lines to be prepared by the Parliamentary
Draftsman as a matter of urgency.

In these circumstances I feel that you might wish to withdraw the Notice of Motion as the reason for debate in the
Chamber would by (his action largely disappear,”.

-——r
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14, The Chairman withdrew his motion by leave of the Senatc on 15th October, and subscquently
new regulations were introduced (Nos, 6 and 7 of 1963) repealing those objected to by the Committec
and providing generally that permitted advertising by the members of the two professions should be of
a kind which conforms to the accepted customs and usages of their respective professions These provisions
adequately overcame the objections originally raised by the Committee.

LAKE BURLEY GRIFFIN (TEMPORARY CONTROL) ORDINANCE

15, On 19th March, 1964, the Committee considered the Lake Burley Griffin (Temporary Control)
Ordinance 1963 (A.C.T. Ordinance No. 20 of 1963), sectivn 6 of whivh gives to the Minister for the
Interior the absolute and unrestricted power of prohibition on use of Lake Burley Griffin in Canberra,

16. The Committee resolved to write to the Minister for the Interior asking for an explanation of
the circumstances which, in his view, justified the granting of such a power, and pointing out also that,
although the title of the Ordinance refers to the temporary nature of the Ordinance there is no provision
in the body of the legistation to limit its operation,

17. The Minister replied to the Commitice explaining that the ordinance had been made to protect
the public from injury by concealed hazards during the construction periad of the Lake, and that weather
conditions had already caused the ordinance to be in operation longer than had been anticipated. As
soon alisdthe Lake filled and the danger from concealed hazards no longer existed, the ordinance would be
repealed.

18. The Committee noted that since the receipt of the Minister’s letter the Lake had in fact filled
and the prohibition on its use had been lifted. In the circumstances, the Committee decided to proceed
no further on the question of the arbitrary power granted under the Ordinance

19. To complete this report, the Committee refers to two subjects which have been of concern to
it for a considerable time, namely, the Committec’s responsibility with regard to Ordinances and
Regulations of the Territory of Papua and New Guinea and the Northern Territory and the question
of the pective operation of regulati The C ittee has referred to these matters in previous
reports and does 5o again in the belief that they are matters of continuing importance.

ORDINANCES AND REGULATIONS OF THE TERRITORIES

20. In its Fifteenth Report, tabled in the Senate on 22nd September, 1959, and subscquently
debated on 7th and 8th October of that year, the Committee stated that, as legislative developments in
the Territory of Papua and New Guinca and the Northern Territory had resulted in the creation of
representative legislatures, it was inappropriate for the Committee to assume the function of supervision
over measures enacted by those legislatures. The then Minister for Territories, in a statement read in the
Senate by the Minister representing him (Senator the Hon. Sir Walter Cooper), agreed with the Committee’s
contention.

21. Subsequent developments in both Territorics, resulting in even greater independence from
Commonwealth control, and, in the case of Papua and New Guinea the recent election of a new Legislative
House of Assembly, have reinforced the Committec’s view that it should be discharged from any
responsibility in relation to their legislative enactments and that formal action should be taken to have
them removed from its scrutiny.

22. Following the Committee's earlier report, action was taken to refer to the Senate Standing
Orders Committee the question of the advisability of amending Standing Order 36A to exclude all
Ordinances and Regulations of the two Territories from reference to, and scrutiny by, this Committee.
At the present fime it is understood that the matter has been i i by a sub- ittee of the
Standing Orders Committee.

23. 1t may be that the most appropriate method of achieving the Committee’s wish in this matter
would be to repeal the statutory requirements relating, as far as Ordinances and Regulations of these two
Territories are concerned, to tabling in, and disallowance by either House of the Parliament, but this
would be a matter of Government policy. An amendment by the Senate of Standing Order 364 in the
manner suggested by the Committee would, however, also achieve the Committee’s purpose.,

RETROSPECTIVITY OF REGULATIONS

24, The Commitice has continued its close interest in the delay which occurs in the promulgation
of regulations, and the retrospective operation necessitated thereby in many cases. [n an attempt to
alleviate the position the C i ived evid from the Parliamentary Draftsman and
representatives of various departments, particularly the Scrvice Departments and the Public Service
Board. It is clear to the Committee, as a result of this evidence that some delay is unavoidable. The
Committee, over the years, has pursued its interest in this matter, and has from time to time drawn
attention to cases of what it regards as exceptional retrospectivity. Written assurances have been received
from certain Ministers that their Departments have been instructed to avoid delay and consequent

ivity, The C ittee is pleased to report that it has noted a distinct improvement in this matter.

F.6875/64.—2
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25, A recent example of the Committee’s activity in this field of retrospectivity is as follows:

In October, 1963, the Committee had before it for consideration Statutory Rules Nos, 88, 89, 90
and 91, relating to dctemmahons, directions or approvals made or given by the Naval Board, the Military
Board or the Air Board in connexion with payment of certain types of pay, allowances and other financial
entmcmcntﬁ under the relevant regulatmns. In each case a new regulation was inserted in the Regulations

1 ng

“(2) A determination, direction or approval takes effect from the date on which it is made or given or, if it Is
expressed to take effect from another date specified in t, from that other date,'”

26, This provision was obviously capable of giving' rise to excessive retrospectivity and the
Committee sought information on the matter from representatives of the three Departments concerned.
Followmg cvidence from thcsc representatives, during which the difficulties exphnenccd by the

ation were explained, the Chairman wrote to the respective Ministers stating, inter alia,

*The Committee belicves that the power to give ive effect to dt inati irections and Is of
hie respective Ministers or Boards is capable of too extensive an operation, and.that it should contain o grcnter Timitaton
than at present applies. A maximum limitation of two years retrospectivity would appear to be appropriato, in- the

by the d officers; not as a guide for the ordinary case but to be used only in exceptional
cases. The Committee suggests that there be mcluded in the by way of d the words * not exceeding
however in any case a total period of two years”,”,

27. As a result of this suggestion further amendments were made in the regulations (Statutory
Rules 1964, Nos. 5, 6, 9 and 14) p that a deter , direction or approyal shall not be
exprcssed 10 take effcct from a date that js morc than two years before the date on which it is made or
given,

28. The Committee repeats what the: Chairman stated in_ his letter to the Ministers that the
Committee’s dation in this was based on a desire to avoid any possibility of adversely
affecting the rights of servi serving in areas, and that the two yearsperiod is not to be taken
inany way asa future criterion for retrospectivity. On the contrary, the Committee believes that retrospec-
tivity beyond a few months is objectionable, and will continue its scrutiny on this basis,

IAN WOOD,
Chairman,
Regulations and Ordinances Committee Room,
20th May, 1964.
Printed and hlbl!shcd for. the by
J. AxTiiur, Commonwealth: Gnvemnwnl Printer, Clnbcmx.
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Chalrman:
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Senator S, H. Colten, Q.C.
Senator G. S, Davidson.
Senator A. G, E, Lawrie,
Senator D, R, Willesee.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

TWENTIETH REPORT OF THE COMMITTEE

The Standing Committee on Regulations and Ordinances has the honour to present its Twentieth
Report to the Senate.

TERRITORY OF CHRISTMAS ISLAND
ORDINANCE NO, | OF 1965
BEING THE TUBERCULOSIS ORDINANCE [965

2, (#) This ordinance empowers the Official Representative—

(i) by notice to require persons to submit th Ives to radiological ination:

(ii) by notice to require persons to submit themselves to a tuberculin skin test and, in
certain cases, to subsequent vaccination or other prophylactic treatment as the Official
Representative determines.

(6) It is further provided that where the Official Representative has reason to believe that a
patient ig suffering from tuberculosis in an infectious condition and that—

““(a) it is'in the patient’s interest that he should be properly attended and treated;
(b) the patient’s circumstances ase such that proper precautions to prevent the spread of
the infection cannot be taken, or that such precautions are not being taken; and

(¢) substantial risk of infection is or will be thereby caused 1o others,
the Official Representative may

@

(€) order the patient to be apprehended and removed to an institution or other place in the
Territory and there detained for a specificd period not exceeding 12 months for the
purposes of isolation and treatment;

»

(f)
Clause (4) provides ““A person who is detained under an order under this section shall be
deemed to be in lawful custody.”

(c) The paticnt detained is given the right, during the currency of any order, to apply to the
Magistrate’s Court for a review of the order,

(d) Section 12of the Ordinance reads—
“No action fies against the Official Representative, a medical practitioner or other person in
respect of anything done or omitted to be done during the course of an examination, test or
treatment conducted in pursuance of this Ordinance or in respect of the detention of a person
in pursuance of this Ordinance but, if the Governor-General is satisfied that the thing was
done or omitted to be done without reasonable cause, or that the detention was without
reasonable cause, he may award reasonable compensation in respect of it.”

3, The Committee is not concerned with the policy of the Ordinance.

4, The Committee is concerned to scrutinise the Ordinance to ascertain—
(a) that it does not trespass unduly on personal rights and liberties; and
(b) that it does not unduly make the rights and liberties of citizens depend upon adminis-
trative rather than upon judicial decisions,

For the rcasons set out in paragraph 5, the Ordinance, in the opinion of the Committee,
offends against these principles.

5. The Committee is of the opinion that, in respect of the liberty of the subject—
(a) no- single officer should be empowered, on his own decision, to apprehend and detain
persons for up to 12 months. Such a power should be conditional upon getting authority
from a Justice of the Peace, Special Magistrate or Medical Board;
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(b) that the paticnt’s right of redress by legal action, in any case where the integrity of the person
is wrongly invaded, in pursuance of procedurcs under this Ordinance,. should not be
abrogated by such provision as Section 12 of the Ordinance.

And it is not a proper provision to substitute, for such legal right of action, a discretionary
administrative award of compensation determined by the Governor-General.

Such provisions re-ccho the idca that the divine decisions of Kings (or their representatives) are
proper alternatives to judicial decisions of independent Courts,

IAN WOOD,
Chairman,
Regulations and Ordinances Committee Room,
I6th September, 1965,

Printed and l’ubhshcd for the GOVERNMLNT of the COMMONWIALTH OF AUSTRALIA by
J. ArTiur, Commonwealth Government Printer, Canberra,
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PERSONNEL OF COMMITTEE.

Chairman:
Senator 1, A, C. Wood

Members:
Senator R. Bishop
Senator S, H. Cohen, Q.C.
Senator G. S, Davidson
Senator A, G. E. Lawrie
Senator D. R, Willesee
Senator R..C. Wright

SENATE STANDING COMMITTEE ON REGULATIONS AND
ORDINANCES

TWENTY-FIRST REPORT OF THE COMMITTEE

The Senate Standing C ittee on Regulations and Ordi has the honour to present its Twenty-
first Report to the Senate.

STATUTORY RULES 1966 No, 6
AIR NAVIGATION (BUILDINGS CONTROL) REGULATIONS

2. The Air Navigation Act 19201963 provides—

* 26~-(2.) Without limiting the lity of the ding provisions of this section, the regulations that
may be under the powers by those provisions include ions for or in relation to—
(g) the ibition of the fon of buildings or other the iction of the di
of buildings or other structures, and the removal in whole or in part or thc marking of bmldlngs, other
structures, trees or other natural obstacles, that itute or may hazards or
potential hazards to aircraft flying in the vicinity of an acrodrome, and such other measures as are
necessary to ensure the safety of aireraft using an acrodrome or flying in the vicinity of an acrodrome;™.

3. Regulation 3 (1.) of the Air Navigation (Buildings Control) Regulations provides—
“* A person shall not, except in accordance with an approval given under these Regulations, construct within
an area to which this regulation applics a building or other structure,
Penalty: Five hundred pounds or imprisonment for six months,”

Regulation 4 (1,) provides—

* A person shall not, except in nccordance with an approval given under these Regulations, construct within
an area to which this regulation applics a building or other structure having a greater height above the ground than
twenty-five feet,

Penalty: Five hundred pounds or imprisonment for six months."
Regulation 5 (1.) provides—

** A person shall not, except in accordance with an approval given under these Regulations, construct within
an area to which this Regulation applies a building or other structure having a greater height above the ground
than one hundred and fifty fect.

Penalty: Five hundred pounds or imprisonment for six months."

Regulation 7 deals with the grant or refusal of an application to construct a building or other
structure, the construction of which is probibited under regulation 3, 4 or 5, and provides in
sub-regulation (4.)—

**The Minister shall not—

(o) refuse an application for approval;

(b) grant an application for approval subject to conditions; or

(c) impose conditions with respeet to the construction of a building or other structure or with respect to

the marking of a building or other structure,

unless he is satisfied that the building or other structure, if erected, or the building or other structure if erected
otherwise than in accordance with the conditions, as the case may be, will or may constitute an obstruction,
hazard or potential hazard to aircraft flying in the vicinity of.the acrodrome situated within the area in which
it is proposed to construct the building or other structure.”

Regulation 11 provides that—

“ Where, under these Regulations, a building, other structure or object has been removed from any land or
has been marked, any person who suifers loss or dnmngc, or incurs cxpcnsc, in or as a direct result of the removal
or marking, is entitled to ion from the C

is concerned—

4. The Committee, in its ination of these R
(a) that they are in accordance with the Statute;
(b) that they do not trespass unduly on personal rights and liberties; and
() that they do not unduly make the rights and liberties of citizens dependent upon administrative

and not upon judicial decisions.
For the reasons set out below, the Committee is of the opinion that these Regulations and in particular
regulations 3, 7 and 11 do offend against these principles.

5. Whereas the Minister in the exercise of his powers under regulations 4 and 5 cannot, by virtue of
the provisions of those regulations themselves and of regulation 7, prohibit absolutely the construction
ofa bmldmg or other structure, the Minister’s powers under regulation 3 arelimited only by the general
provisions of regulation 7.
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However, the limitation on the Minister’s powers provided by regulation 7 is one that itself ultimately
depends upon the Minister’s own discretion. Therefore the C i iders that lati

provides insufficient safeguards to persons to whom regulation 3 applics, that is to say, persons who are
not permitted to construct a building at all except with approval.

6. (a) The prohibition in the area referred to in regulation 3 affects buildings irrespective of height.
(5) The prohibition in the area referred to in regulation 3 is not related to obstructions, hazards or

P as stip by the Act.
(¢) The official approval is an administrative d on each individual application and not
governed by a rule of law.

(d) No compensation is provided for the owner who is prevented from building or altering his
building. gompensation is provided only for the owner whose building is ordered to be removed
or marked.

7. The Committee recommends that the Regulations be re-framed in accordance with the above
principles.

IAN WOOD,
Chairman,
Regulations and Ordis C ittee Room,
3rd May, 1966,

Printed and Published for the GOVERNMENT of the COMMONWEALTH OF AUSTRALIA by
A.J. Axruur, Commonwealth Government Printer, Canberra,
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PERSONNEL OF COMMITTEE

Chatrman.
Senator I, A, C. Wood'

Members
Senator R. Bishop
Senator J. L. Cavanagh.
Senator S, H, Cohen, Q.C.
Senator G. S. Davidson
Senator A, G. E. Lawrie
Senator R, C. Wright

SENATE STANDING COMMITTEE ON REGULATIONS AND
ORDINANCES

TWENTY-SECOND REPORT OF THE COMMITTEE

The Senate Standing Committee on Regulations and Ordinances has the honour to present its
Twenty-second Report to the Senate,
Australian Capital Territory Ordinance No. 14 of 1966
Advisory Council Ordinance 1966.
2, Section nine of the Advisory Council Ordi 1936-1965 provides:

*9,—~(1.) The Chairman of the Council, if an elected member of the Council, shall be paid an allowance at
the rate of Two hundred pounds per annum.

{2.) Eachelected member of the Council, not being the Chairman of the Council, shall be paid an allowance
at the rate of One hundred pounds per annum.’
3. Australian Capital Territory Ordinance No, 14 of 1966 repeals this section and substitutes a
new section nine as follows:

*9, The Chairman, if an elected member, and the other elected members of the Council shall be paid such
allowances ss the Minister determines.'

4, The Australian Capital Territory Advisory Council is a body consisting of eight elected and
three nominated members, whose function is to advise the Minister in relation to any matter affecting the

Territory including the making of new ordinances or the repeal or d of existing ordi
5. The Ordinance No. 14 of 1966, proposes to. substltute for ordmance a ministerial determination
as the means of ﬁxmg ? allo A ial deter is not specifically subject to
11 by Patli It is not required: to be published
6. One of the el y safe ds of the ind d of members of advisory bodies is the
i that their all be fixed cither by a statute itself, or by subordinate legislation in the

form of an ordinance or regulation made pursuant to statute, The ﬁxatwn of allowances by the Executive
by unpublicised determination—in this instance not necessarily in writing, and not specifically under the
control of Parliament—is objectionable by these tests.

7. The C ittee is of the opinion that the proposed Ordi makes the depend of
bers unduly dependent on the discretion of the. Minister; and its disall
IAN WOOD,
Chairman.

Regulations and Ordinances Committee Room,
Thursday, 29th September 1966.

Printed and Publnhcd for the GOVERNMENT of the COMMONWRALTH OF AUSTRALIA by
A, J. Axmiur, Commonwealth Government Printer, Canberra
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AUSTRALIAN SENATE

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

INDEX

FIRST TO TWENTY-SIXTH REPORTS, INCLUSIVE

Note: 1. Regulations, Acts and Bills are
entered under the headings
"Regulations", "Acts", "Bills",
respectively.

2. Ordinances and Regulations of
territories are entered under the
name of the territory.

3. References are thus 3
report no./paragraph na,



ACIS -
Acts Interpretation 3/2, 4/8, 6/7, 7/11, 11/i2,
Air Force 2/7, 3/10, 10/%. -
Air Navigation 21/2,
Appropriation 12/14,
Broadcasting and Television 19/8-9.
Customs 1/2, 412, 8/17, 8/27, 11/1, 11/3, 11/12.
Defence 2/7, 3/10, 10/4-5,
Defence Preparations 8/11-~1k,
Estate Duty Assessment 12/7.
Hospital Benefits 9/6-8.
National Health 9/6-8.
National Health Service 9/8.
National Security 5/5-6, 6/2, 6/5, 6/9.
Norfolk Island 5/%, 6/10, 7/19-2%, 7/appendix.
Northern Territory (Administration) 7/21, 15/18, 19/20,
Papua and New Guinea 7/}3723/16, 7/18, 7/appendix, 15/18,

Pharmaceutical Benafits 9/8.

Public Service 16/5-7.

Reestablishment and Employment 6/8, 8/15-16.

Seat of Government (Administration) 7/2%, 7/appendix.
Transport Workers 2/8.

ADMINISTRATIVE DISCRETIION - see Government - Discretionary
pover.,

ATR DEPARIMENT 10/3-6, 25/7.
AIR FORCE (see also Armed Forces) 2/7, 3/10, 10/2-4, 25/7.
AMENDMENT OF REGULATIONS - see Regulations - Amendment.

APPEAL T0 A COURT, RIGHT OF ~ see Liberty of the Subject -
Appeal to a court, right of.

APPEAL BOARD (Film Censorship) 1/k4.

ARMED FORCES - .
Administration 25/12,
Government by regulation 2/7, 3/10, 10/2-6, 25/6-7.

ARMY DEPARTMENT 25/7.
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ATTORN EY~GENERAL'S DEPARTMENT 4%/9, 5/3, 5/5, 6/8, 7/9
9/13-1k, 10/6, 19/11;°25/7, 25/13

AUSTRALIAN BROADCASTING CONTROL BOARD 19/7-9.

AUSTRALIAN CAPITAL TERRITORY - (see also Ordinances) -
Advisory Council Ordinance 1966, 22/2-7, 26/43.
Building Regulations 1959, 16/12,

City Area Leases Ordinance 1967, 24/2-8, 26/43.
Companies Regulations 1959, 12/2-6.

9/11,

y 26/34.

Companies (Life Insurance Holding Companies) Ordinance

s 26/32.
Dentists Registration Regulations 1963, 19/12-1k,

Freehold Land égubdivigion and Use) Ordinance 1967,
-7, ,

Interpretation Ordinance 3/9.
Lake Burley Griffin
19/15

Meat Ordinance 1993, 13/2-10.
Medical Practitioners Registration Regulations 1963,
19/12-1k,

Motor Omnibus Ordinance 1934, 379,
Sewerage Rates Ordinance 1968, 26/36.

BILLS -
Acts Interpretation 1936, 4/8.
Civil Aviation (Carriers' Liabllity) 1959, 14/2-3, 1

CANBERRA - Planning 23/2, 2%/3.

CASES IN THE COURTS - (gee also Migh Court) -

}Temporary Control) Ordinance 1963,

5/2.

Broadcasting Co. of Aust. Ltd. vs the Commonwealth 3/2.

Collier Garland Ltd. vs Hotchkiss 13/9.
Poole ys Wah Min Chan 8/27, 11/3, 11/8.
R, vs Roberts 11/10.

CENSORSHIP 1/3-k4, 3/10, 4/6, 18/5-6, 19/4-6.

CHRISTMAS ISLAND -
Tuberculosis Ordinance 1965, 20/2-5, 26/43.

COMMERCE DEPARTMENT 5/2,

/3.

e
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COMMITTEE - see Senate Standing Committee on Regulations and
Ordinances.

COMMONWEALTH AND STATE MINISTERS' CONFERENCE 1929, 1/6.
COMMONWEALTH GAZETTE - see Regulations -~ Gazettal,
COMPANIES 12/%, 26/32-4.

CONSTITUTION OF THE COMMONWEALTH 1/5-7, 4/9, 13/9.

COURTS - see Cases in the Courts; High Court; Liberty of
the Subject - Appeal to a court, right of.

CUSTOMS AND EXCISE DEPARTMENT 11/5, 18/6, 19/6.
DEFENCE FORCES - see Armed Forces.

DISALLOWANCE ~ see Ordinances - Disallowance; Regulations -
Disallowance,

EMERGENCY REGULATIONS 5/5-6, 6/8, 8/11-1k4,

EXPLANATORY MEMORANDA - see Regulations - Deparimental
explanation.

EXPORT RESTRICTIONS - see Trade Control.

EXECUTIVE - see Government.

EXTERNAL TERRITORIES DEPARTMENT ~ see Territories Department.
TFEDERAL CAPITALTERRITORY - see Australian Capital Territory.

FIIMS -
Censorship 1/3-k%, 3/10, 4/6.
Pederal legislation 1/5-6,

GOVERNMENT -
Consultation with interested parties 5/1.

Discretionarg power - (see also Liberty of the Sub:ject) -

11/10, 1377, 15/16, 16/12-19, 18/ 9/1

7y 25, 217 -7, aé/s, 2326, e N5 6, 543"
26/24, 26/38-

Regulation making power 4/8, 15/%, 15/9-10, 16/11, 19/9.

Mo oos
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GOVERNMENT POLICY - AND COMMITTEE lP/S, 5/5, 8/6, 8/22, 11/6,
12/6, 15/15, 16/1%, 20/3, 26/1

HEALTH DEPARTMENT 9/5, 19/13.
HIGH COURT 3/2, 4/8, 4+/13, 8/27, 11/3, 13/9.
IMPORT RESTRICTIONS ~ see Trade Control.

INDIA ;SB?RLIAMENT - COMMITTEE ON SUBORDINATE LEGISLATION

INDIVIDUALS, RIGHTS OF - see Liberty of the Subject.
INTERTOR DEPARTMENT 19/15-18, 24/6, 26/38-39.

LAW RULE OF ~ (ses a Government - Discretionary power)
’ “11/10, 21 /'5","23}% 26/k,

LEGAL ADVISER - see Senate Standing Committee on Regulations
and Ordinances - Legal Adviser.

LITERATURE CENSORSHIP BOARD 18/6.

LIBERTY OF THE SUBJECT - (see aISO Government - Discretionary
power) 3/8, 9/7, 19/10-11, 20/4-5
23/4-5," 2472 8, 26/11- 13 26/16 '26/20, 36754,

Appeal to a Court, right of 10/4 11/7 11/10, 13/7, 15/16
16/14-15, 18/728, 20/4-5, 23/%, 26/15-16, 26/20, 26725-8
In Wartime 5/5, 11/9.
NAVY DEPARTMENT 25/7.

NORFOLK ISLAND -
Ordinances of 26/11-13,
Bean Seeds and Bean Plants Ordinance 1966, 26/14.
Crown Lands Ordinance 1969, 26/28,
Immigration Ordinance 1968, 26/23,
Immigration (Temporary Provisions) Ordinance 1967, 26/18,

NORTHERN TERRITORY -
Interpretation Ordinance 1931 48, 7/appendix.

ONUS OF PROOF = REVERSAL 3/8, 9/7, 26/33-4.
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ORDINANCES -
Bound volumes %/14%,
Disallowance 5/%, 6/10, 7/10-24, 8/10, ?6/43.
Regulations under 5/3, 7/10, 7/appendix.
Territories with legislatures 15/19-22, 19/20~3,

PAPUA AND NEW GUINEA -
Interpretation Ordinance 7/17.

PARLIAMENT - (see also ;. Regulations - Parliamentary control.
. Senate.
3. Territories - Parliamentary
oversight) -

Control of expenditure 12/6, 12/14-15, 16/11, 17}5 22/6
25/3, 25/15, 26/3. ’ ’ T

PARLIAMENTARY DRAFTSMAN 7/8, 25/8, 25/13.
PUBLIC SERVICE BOARD 16/5-10, 25/9,

REGULATIONS -
Amendment 2/5-6, 7/5-9.
Consolidation 2/%, 7/8-9.

Containing matters appropriate to substantive legislation
6/8, 7/2 -7, 8/2, 8/23-5, 9/4-10, 10/%,
11+/§, 15/10,

Delay in drafting 12/9-12, 17/5, 25/13-1k,
Delay in tabling 3/9, 6/7, 7/3

Departmental explanation 2/9' /11, 4/5, 5/1, 6/6, 8/8
1073, 1174, 16/3, 19/2, 25/%, Ty T

Disallovance 3/1, 3/7, 4/13, 5/1, 8/10, 10/2, 11/11, 17/6,
1972, 19/%, 13/13, 2277, 2376, 25,18, 2678, !

Gazettal 3/2, 5/7.

Number 2/1, 4/15.

Parliamentary control 9/11-16, 11/3, 11/7,
Retrospectivity 3/2-7, 12/3=6, 19/24~8, 25/2-18, 26/40-2,
Supervision by Attorney-General %/9,

Advances to Settlers 1923, 5/2,

Air Force 1933, 2/7.

Air Force 1955, 10/2-6.

Air Force 1963, 19/25.
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REGULATIONS Cont*d. -
Air Navigation (Buildings Control) 1966, 21/2-7, 26/43.
Broadcasting and Television 1963, 19/7-9.
Customs (Cinematograph Films) 1932, 1/2-8.
Customs (Import Licensing) 1939, 8/17-30.
Customs (Import Licensing) 1956, 11/1-12.
Customs (Prohibited Exports) 1958, 15/1k-17,
Customs (Prohibited Imports) 1962, 18/2-10, 19/4-6,
Defence Forces Retirement Benefits 1949, 7/25.
Defence Preparations 1951, 8/11-1k,
Dried Fruits Export Control 1935, 3/1.
Estate Duty 1956, 12/7-12,
Hospital Benefits 1952, 9/6.
Hospital Benefits 1953, 9/7.
Marriage 1963, 19/10-11.
Medical Benefits 1953, 9/7.
Military Financial 1963, 19/25.
Military Financial 1964, 19/27.
National Security 1939-45, 5/5-6, 6/2, 6/9.
Naval Financial 1963, 19/25.
Naval Financial 1964, 19/27.
Naval Financial (Citizen Forces) 1963, 19/25.
Naval Financial (Citizen Forces) 1964, 19/27.
Pharmaceutical Benefits 1953, 9/8.
Public Service 1956, 12/13, :
Public Service 1960, 16/2.
Public Service 1961, 17/2-k,
Reestablishment and Employment 1945, 6/8.
Reestablishment and Employment 1949, 7/25.
Social Services (Reciprocity with New Zealand) 1949, 7/25.
Supply and Development 1949, 7/25..
Telephone 1935, 3/8.
Waterside Employment 1933, 2/8.

REGULATIONS ADVISORY COMMITTEE 6/2.
RELIEF OF THE SUBJECT 12/12.

RETROSPECTIVITY - seg Regulations - Retrospectivity.

/7¢ ous



- -
RIGHTS OF INDIVIDUALS - see Liberty of the Subject.
ROYAL COMMISSION ON THE CONSTITUTION 1929, 1/5.

SENATE -~
Oversight of executive 11/11, 15/10.
Standing Orders 1/1, 4/5, 15/8-9, 19/22-3,

SENATE SELECT COMMITTEE ON THE STANDING COMMITTEE SYSTEM
1929-31, 4/2-3, 15/3, 26/2.
SENATE STANDING COMMITTEE ON REGULATIONS AND ORDINANCES ~
Act%?n taken og/;ec;ygenda}%gns 3/19é ;/6193é7 ?9/5/3,
S L0 74 /{u SN Yoral? 2078,'2%6 3,
Y Y A ’
Consideration of bills h/8, 15/2, 15/, 15/13,
Dissent from report 2/8,

Four principles of scrutiny Y/2, %M, 8/6, 11/2, 15/%
15/6, 16/4, 21/%, 26/2-4., ’ ! !

Fungtions 4/2-6, 4/15-16, 5/5, 8/4-10, 8/27, 11/2, 15/2-13,
19/2, 19/20-3.

Government's attitude 4/15, 26/9,

Legal Adviser 5/5, 6/3-%, 7/2, 8/9, 26/5.
Procedure 4/5, 8/3-10, 19/2, 26/5-8.
Public relations 4/15.

SOLICITOR-GENERAL 7/%, '

STATE LAWS - REPEAL BY FEDERAL REGULATION 2/8.

STATUTORY RULES -~ see Regulations.

SUBORDINATE LEGISLATION - see Regulations; Ordinances.

TERRITORIES - (see also 1. Names of individual territories.
2, Ordinances,) -

Committee's oversight 15/19-20, 19/20-3.
Parliamentary oversight 7/2%, 15/22,

TERRITORIES DEPARTMENT 7/20, 19/20, 26/12, 26/21, 26/25, 26/31.

TRA?S/EOETROL 8/7, 8/17-30, 11/3-8, 13/9, 15/14-17, 18/2-10,

/8s oun
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TRADE AND INDUSTRY DEPARTMENT 11/12.
TRADE DIVERSION POLICY 1936, 4/11-13, 8/28,

TREASURY 25/9, 26/35.
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Second Tth December 1933 T. C. Brennan 8.2 1932-34
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Fourth 22nd June 1938 George Mcleay 8.1 1937-38
Fifth 17 September 1942 J.A. Spicer 8.1 1940-42
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Nineteenth 20th May 1964 " " 52 of 1964
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Appendix IIL

List of Committee!s General Recommendations

NOTE: This list does not include recommendations relating to
specific regulations and ordinances, or to specific provisions
or types of provisions in regulations and ordinances. References
are thus: report no./paragraph no.

Regulations should be consolidated periodically 2/4,

Dates and numbers of all original regulations and amendments
should be printed on subsequent amendments 2/5.

Whole clauses of regulations should be repealed and re-enacted
vwhen they are amended by the addition or omission of
words 2/6, 1/5-9.

Regulations containing invalid retrospective provisions should
be withdrawn and canceélled or disallowed 3/6-7, 17/6.

Attorney-General should certify that regulations do not exceed
the powers given by the Statute 4/9.

Important matters of government policy should be the subject of
Statute, not regulations 4/13, 8/29-31,

Bound volumes of ordinances should be issued more frequently 4/14.

Regulations under ordinances should be numbered in annual
series 5/3.

Inconsistencies relating to tabling and disallowance of
ordinances should be removed 5/4, 7/24.

Committee should be provided with independent legal
agsistance 5/5.

A special Committee should be appointed to consider National
Security Regulations 5/5, 6/2.

Manual of National Security Legislation should be issued more
frequently 5/6.

Committee should be empowered to deal with all delegated
legislation upon its gazettal 5/7.

Power to amend Statute by regulation should be used only in
emergencies 6/8, 8/15-16.

Solicitor-General should be responsible for tabling
regulations /4.

/2



o

Statement should be tabled setting out official criteria which
determine whether a parent Statute will provide for
tabling and disallowance of regulations 9/16.

Regulations should be promulgated as soon as possible after
passing of Statute 12/12.

Ordinances and regulations of territories with legislatures
should be explicitly excluded from Committee's
scrutiny 19/22-3,
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‘1932,

STANDING COMMITIEE ON REGULATIONS AND ORDINANCES

FIRST REPORT,

The Standing Committce on Regulations and Ordinnnces has the honour fo report to the Senate as follows :

1. Your Commil has d certain jons and Ordi Inid on the Table of the Senate
since the adoption of Standing Order No. 36a (i1th March, 1932).

2. Your Committce desires to report that amongst such Regulations are Regulations under the Customs Act
relating to the hip of ci graph films (8 ry Rules 1932, No, 24),

3. Your Committee is of opinion that the matter of film ccmsomhip is of the highest public importance, and
that it involves to a very large extent the rights and privileges of many individuals,

4, The main alteration made by the new regulations is the abolition of the Appeal Board, and the vesting of
its powers in o single person.  Your Committee expresses no opinion as to the wisdom or otherwise of this departure,
but feels that the determination of public policy on n matter of such momont should. not bo accomplished by
departmental regulation, .

5. Your Committee would direct attention to the i Intion of the Royal Commission on
the Constitution that the words * Cinematograph films * should be inserted as o new paragraph in Section 61 of the
Constitution, in order to give to the Commonwealth Parliament power to pass laws in regard to films made in
Australia, as well a8 those imported.

& Your Committee would also recall the fact that at a conference of Commonwealth and State Ministers held
in May, 1929, the suggestion was made that the States should rofer the subject. of legislation on cinematograph films

to the Parli t of the C' Ith under ph xxxvii, of Section 51 of the Counstitution,
7 Pending the taking of action t d the Constitution, or the rof of the subject to the Commonwealth
Parliament by the State Parliaments, your Committee would: submit the following resolution for the consideration of

the Senate 1~
“ ‘That in the opinion of this Senate the time has arrived when public poliey in rogard: to the censorship
of imported cinematograph films should bo set out in substantivo logislation.”

& Apart from the important principle involved in this dation, your Committee is of opinion that
the passing of untisfe leginlation g ing the hip of imported ci graph films would afford the
strongest possible inducement to the State Parlinments to refer the subject of film censorship generally to the Com-
monwealth Purliament, theroby making it possible to.achieve a highly desirable end without the delay that would be
ocensioned by an amendment of the Constitution,

AL COLEBATCH,
Chatrman,
Senate Committee Room, .
18th May, 1932,

Printed and Published for tho GovensseNt of tho CodvoNwratti of AustraLia by L. I Joussrox,

Government Printer, Canberro.
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1932-33.

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

SECOND REPORT.

The Standing Committes on Regulations and Ordis haa the honor to report to the Senate as follows : —
L Your Comnnttee hes mot regularly duting tho times that the Sonate haa been in session, with the object of
i made by the Governor-General in Council, Tho task has been exacting, becauso
the output of 3 regn]nhons has continued in but slightly diminished volume. Over 130 regulations covering o wide
variety of subjects have already been gazotted during 1933.
2. Though this is 8 decrease as compared with such years as 1926, 1927, and 1928, it still means a very great
tuldition to the lnws of the Commonwenlth

3. The f; makes difficult for those concerned to Iny their fingers
upon oll the regulatlons that bind thcm Your Oomnnme suggests t'hm means by which thia evil might be mitigated.

4. The first is that where the lati icular subject are and extend over a number of
years, a periodic consolidation of the regulations cauld Be made,
5. Tho second is that when an di gl isp gated, the dates or bers of the original and

all amending regulations be printed upon it.

6. The third is that when short paragraphs of pxakus regulations are amended by the omission or addition of
certain w(imls the whole original clause be repealed and the clause as it would read with the omissions or additions be
re-enacted,

7. Air Porce Regulations.- Your Committce lms noted that in Statutory Rules 1933, No. 46 (Regulotions under
the Air Force Act) an d was mado to R 180 in order to bring the Air Forco Regulations into line
with section 79 of the Defonco Act, relating to unlawful disposal of arms, &c. Your Committee considers it extremely
undesirable that the Air Force should continue to be governed by regulation while the Naval and Military branches
of the De{enco iorces are governed by statute,

Pl Dasidati 'y

8, Water: —Your has d Statutory Rules 1933, No. 12
(Amendmunt of the Waterside Employment Regulations, undox tho Transport Workers Act), and directs the attention
of the Senato to the fact that this regulation involves tho question of tho power of tho Executive to declaro,
by regulation, that a State law shall have no force or effect, as to which power there is considerable legal doubt. In
any case your Committee considers it desirable for action of this kind to be taken by statute rather than by regulation.
(Senator Payne dissents from this last sentence.)

9. Your Commi knowledges the groat assist: it has remvod from the practico, instituted last year,
of the department concerned in the issuo of & new or an g supplying an exp of the effect
of, or the changes worked by, such regulation,

THOS, 0, BRENNAN,
sirman,
Senate Committeo Room,
Tth December, 1933,

Printed and Published for the of the C¢ of A by L. F. J
Governmont Printer, Canberra,
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

THIRD REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has the honour to report to
the Senate as follows:

1., The motion for dmnlluunnu. of Statutory Rules 1935, No. 20 (Amendments of the Dried Fruits Export
Control Regulations), moved by S ¢ J. (& Duncan Hughes in hin personal capacity in the Senate v 22nd October,
1035, and carricd, was moved by lum \\||ln the unanimoens prive endorsement ad appro al of the members of the
Committce

. The principle in the disallowed regulations is an importaut one, as in the Comanittec’s opinion they were in
direct conmn entiun of the Tuw as laid down in the fcts Lnterpretation et 1901 1931, and as decided by the High
Court in the cuse of the Broadeasting Company of Australin Limited ¢ the Commonwealth (52 C.LR. 52). to the
effect that regulativns containing w provisivn that they should b decmed to have commented on a certain daty, which
waa prior to the date of notification ju the Guzelte, were sold. The Senate by its vote endorsed the Conmittec’s view,

3. Among the 1935 lativnx considered by the Committee recently are the following, cachi of which appears
to infringe the provisions of the Acts Interpretation Act by a retrospective elanse of a similar type .

Statutory Rules 1935, No, 6 (Amendment of Naval Financial Regulations) notified in the Gazetr on 31st
January, 1935, containing a provision deemed to hase come into operation on 1t March, 1934, and
another on Ist November, 1934,
Statutory Rules 1935, No. 7 (Amendment of Austealian Suldiers’ unlmtum Rt-vnlutmm) notitied in
the Gazette on Tth February, 1933, deemed to have come into aperation on dates going back to 9th
August, 1934,
Statutory Rules 1935, No. 9 (dtendment of Waterside Workers Regulations)  wotified in the Gazette on
1ith February, I‘l.! containing a provision for payment of certain fees for attendunce at meetings
held after 12th :\pnl 1934,
Statutory Rules 1935, No. 27 (Amendnent of Naval Financial Regulations)  notified i the ffazette on
2st March, 1935, containing a provision dating back to Lst November, 1934
Statutory Rules l‘l’).r. No, 42 (Amendment of Nasal Establishments Regulations)  notitied an the Gazette
on 2nd May, 1935, deemed to have come ints operation on various dates going back to 6th June, 1934,
Statutory Rules 1‘)&) No. 13 (Amendment of l‘nmmml and Allowance R(;,uluhon- fur the \u%mlmn
Military Forces and Senjor Undets)  notified it the Gazette on 9th May, 1935, made to operate * ns if
it were notified in the Gazette on the 215t duy of April, 1935 ",
Statutory Rulex 1935 . o1 (\mumlmants of the Sales ‘I’ Rc;,ulution,sy notified in the Gazette on 30th
May, 1035, (‘uutmmn-' a provision operating with regard to actions * ut any time prior to the 15th
dny of March, 1934 7,
Statutory Rules 1935, Nu. 51 [Amendiments of Commonnealth Public Serviee (Parlinnentary Officors)
Regulations)  notifiedd in the Gazelte on Gth June, 1935, containing a provision dating frow Ist July,
1931,

Statutory Rules 1035 No. 72 (Atmenduents of (ummmnwnlth Public Servite Regulations)  netified in
the Gazelte on |t Aagnst, 1985, containing a provision that certain of the amendments shall be deemed
to have coine into operation on tst July, 1935,

Statutory Rules 1933, No, 88 (Amendment of Naval Finuncial Regulations) notified in the Gazette on

th Septemher, 1933, deemed to have come into operation on dates going back to 25th January,

1
Statutory Rules 1933, No, 87 (Amendment of Naval Reserve Regulations) notified in the Gusette on 12tk
September, 19 containing & provision that certain of the amembents shall be deemed to have
come into operation on st April, 1935,
In addition to the cases above set out, attention is drawn to anovther case of a slightly different nature, as
follows 1—

Statutory Rules 1933, No. 38 (Amendment of the War Sorvice Homes Rogulations) uotified in the Guzette
on 20th June, 1935, containing a provision applying to proceedings instituted cither hefove or after
the commencement of the ru“nlntmn

4. Amoug the foregoing regulations perhaps the most conspicaously retrospoctive provisions arc contained in
Statutory Rules Nos. 54 and 38, the first of which goes back four years, while the second contains an undesirable
provision, authorizing a new forni of evidence in any proceedings mmtuted by or on behalf of tlu War Service Homes
Commissiuner whether befure or ofter the ¢ of this ¢ only retrospective
for periods varying from months down to a few days, but the Committee fet.ls Hmt it is not \\nluu its province to
draw distinetions on that accomnt, when the srict legal position is the same.




4

5 'The (' i iders that these lations are void or voidable, in whole or in part, and would be held
80 to be if contested in the courts, in view of the decision of the High Court mentioned sbove. In some of the
Statutory Rules enumerated above the jpeeti lations appear to be ble from: other regulations to which
they have no reference,

8 Tu such ci and expeciully idering the large number of the regulntions sffected, the questi
of dure hecomnes i ‘The Committee is of opinion that it should net be the duty of its members or of

ather private members of the Senate to move for the disallowance of these regulations one by one, thereby throwing
the responsibility on them and also involving much unnecessary waste of the Senate’s time. The duty of seeing that
the law is complied with obviously falls on the G one of whose 1 Imitted in the Senate that in
lis opinion the retrospective provision in Statutory Rules No, 20 was invalid,

7 The Committee aubmits therefore that the G t should withdraw and cancel such of the regulutions
set out in pasageaph 3 above as are invalid, or alternately should move in the Senate for their disnllowance within
the prescribed time,

8. The (ommittee, further, draws jon to the provisi ined in Statutory Rules 1935, No. 93
{A d of the Telephone Regulations), by pl 2 whereof a new regulation (164) is inserted.  Under these
provisions the onus of proof is not only shifted from the Department on to the person doing certain acts or sulfering
them to be done, thut he ncted without the authority of the Department . but further, in any prosceution for an
offence under this regulation, the t of the y that the proprictor of the land or building upon or
within which au offence is committed by any other person permitted or suffered that person to commit the offence,
shall be deemed to be proved in the absence of proof to the contrary. ‘There appears to be no authority in the Act
cnabling the Department to so alter the burden of proof. In the opinion of the Commiittec such a provision trespasses
unduly on persenal rights and libertics, and should only he brought into force (if at all) by Parlinmentary enaciment.

9. The Committee draws atiention to the fact that eases huve oceurred in the pust and are still occurring where
regulations have not heen laid before Parliament within the prescribed time. A notable instance of this is the case
of the Motor Omnibus Regulations of the Territory for the Seat of Government.  Under section b of the Iuterpretation
Ordinance 1914 1930 of the Territory for the Seat of Government, regulations made under an Ordinance must be laid
before each House of the Parlinment within fifteen sitting days of thet Iouse after the making of the regulations,
‘The regulations in un:ion were made on Gth June, 1934, and. were not laid on the ‘I'nble of the Senate until 2nd
October, 1935 (38 sitting days afterwards). Other instances could bo cited.

10, The Commnittee refers. again to $wo matters meutioned jn its earlier reports, viz. t—

1. The fack of an adequate Act covering the Air Defence Forces (mentioned in the Comnittee’s second
reporst presented to the Senate on &h December, 1933). The present Act (No, 33 of 1923) consists only of
three sections applying portion of the Defence Act and Regulations : otherwise all provisions governing
the Air Defence Forees are preseribed hy regulation. The (ommittee maintains that such provisions are
not confined to administrativo detail. but that they amount to substantive legislation whicl should be a
matter of Parlinmentary enactment ; and re affirms, particularly in view of the growing importance of the
Air Forees, that there appears to be no valid renson why a distinction should be made in this respect between
them and the Naval and Military Forces.

2. The lack of an Act relating to the censorship of cinematograph filus (mentioned in the Committee’s
first report presented to the Senate on 18th May, 1932). ‘This matter, also, it is claimed, should be denlt
with by legislation and not lled solely by admi ive regulations under the Customs Act. No
attempt has heen made to obtain authority for such Jegislation by Referendum.

The Committee acknowledges that most of the recommendations coutained in its second repurt have been given
effect to, but ropeats its previous recommendations with regurd to these two matters,

11. The Committee ngain expresses its apprecintion of the nssistance which Departiments genernlly have given

i veaulnti i

it by the provision of expl y og and

panying

J. . DUNCAN-HUGHES,
Chairman.
Senate Committee Room,
30th October, 1935,

ITninted nnd Publishied fur the GoveErxmENnT of the CoMMONWEALTH OF AUSTRALIA by
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STANDING COMMITTEE. ON REGULATIONS AND ORDINAMCES,

FOURTH REPORT OF THE COMMITTEE.

The Standing (‘ommittee on Regulations and Ordinances has the honour to report to the
Senate as follows :—-

1, The Committee, with varying membership, has now been in existence for more than
six years, having been first appointed on 17th March, 1932, As the term of service of - a
considerable number of Senators is about to expire, and new Senators will take their places, the
Committee considers it appropriate that a report should be submitted to the Senate reviewing
wenerally the past work of the Committec and setting out its views with regard to certain fentures
of the system which has been termed “ Government by Regulation

2. The Report of the Select Committee of the Senate on the Standing Committee System,
up}poin)tod during the session of 1929 30 31, contained the following recommendations (amongst
others)—

(«) That a Standing Committee of the Senate, to be called the Standing Committee
on Regulations and Ordinances, be established.

(b) That all Regulations and Ordinances laid on the Table of the Senate be referred
to such committee for consideration and report.

(¢} That such Standing Committee shall be appointed at the commencement of each
session on the recommendation of & selecti itt; isting of the
President, the Leader of the Senate, and the Leader of the Opposition, shall
consist of seven members, and shall have power to send for persons, papers, and
records ; and that four members shall form a quorum.

(d) That such Standing Committee shall be charged with the responsibility of seeing
that the clause of each bill conferring a regulation-making power does not
confer a legislative power of a character which ought to be excrcised by
Tarliament itself ; and that it shall also scrutinize regulations to ascertain—

(1) that they are in accordance with the Statute,

(2) that they do not trespass unduly on personal rights and liberties,

(3) that they do not unduly make the rights and liberties of citizens
dependent upon administrative and not upon judicial decisions,

(4) that they are concerned with administrative detail and do not amount
to substantive legislation which should be a matter for parliamentary
enactment,.

3. The motion for the adoption of the Select Committee’s Report {including the foregoing
recommendations) was not agreed to by the Senate, principally because of the method of selection
proposed in paragraph (c). The Report was recommitted, and the Select Committee afterwards
presented a Second Report, stating that the previous recommendations had been the subject of
further consideration, and submitting other recommendations, providing for & different method
of appointment. in their place. The Second Report was adopted by the Senate, the Standing
Orders were amended to give effect to the recommendations contained in it, and the Standing
Conumittee on Regulations and Ordinances came into being.

4, The Committee therefore has never had the Senate’s formal endorsement of the four
principles set out in paragraph (d), and intended by the Select Committee for its guidance, Indeed,
these four principles were strongly attacked in the Senate by the Leader of the Opposition, the
Opposition at that time comprising & majority of Members of the Senate. (See Hansard, Vol.
124, pages 1550-1555.) Nevertheless, the Committee has observed these four principles in its
vonsideration of regulations. and to a less extent of ordinances.

5. The Standing Order (No. 36a) wunder which the Committee is appointed and under
which it functions, while it gives the Committee power to send for persons, papers, and records,
merely states that “ All Regulations and Ordinances laid on the Table of the Senate shall stand
referred to such Committee for consideration and, if necessary, report thereon,” Tn the absence
of direction as to procedure in considering the regulations and ordinances, the Committee has

“w
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formulated its own prx which ists of obtaining from the public department
responsible for the issue of a regulationsor ordinance a full explanation of it, with the reasons for
the making thereof. These explanations are considered by the Committee in conjunction with
the regulation or ordinance under examination, and have been found helpful, Tt was inevitable
that many regulations would come before the Committee which, while quite correet in form, gave
effect to some item of Government policy of a controversial nature, After careful consideration
of this aspect, the Committee agreed that fons involving Glov t policy in regulations
and ordinances fell outside the scope of the Committee. This decision necessarily fimited the
Committee’s activities very considerably,

6, Within this limited range, however, the Committee has already presented three reports.
‘The first report, presented to the Senate on i8th May, 1932, dealt with the subject of the
censorship of cinematograph films, The Committee submitted for the consideration of the
Senate the following resolution :  * That in the opinion of this Senate the time Las arrived when
public policy in regard to the censorship of imported cinematograph films should be set out in
substantive Jegislation . The Report of the Committee was adopted by the Senate on 28th
September, 1932. Up to the present, however, no action appears to have been taken to give
cffect to the above-quoted resolution,

7. The Committee’s second report was presented to the Senate on 8th December, 1933,
and was adopted by the Senate on 2nd August, 1934. Some minor recommendations contained
therein were given effeet to.

8. The Committec’s third report was presented to the Senate on 31st October, 1933, and o
motion for its adoption was moved on 28th November, 1935. This motion was debated at
considerable length, and in the end was not agreed to, an amendment being carried to the effect
that the report be “ received and cc ded to the consideration of the Government ™. As a
result, apparently, of the Government's consideration of the report, an amending Acts
Interpretation Bill was brought in, designed amongst other things to legalize certain actions
authorized by regulations in the past which the Committee considered, in view of the decision
of the High Court in a particular case, would be-held to be ultra vires. The Bill also tended to
extend the powers of the Executive in the making of regulations. Although not strictly within
its order of reference, the Comumittee felt justified in spending portion of its time in discussing
this Bill, in order that its members might be better informed regarding it during its consideration
by the Senate. When in the Senate a majority of Senators supported the members of the
Committee in rejecting an amendment made by the House of Representatives, the Uovernment
dropped the Bill ; but it was introduced again in the next session, and passed into law, its pssage
reducing to some extent the Committee’s field of criticism,

9, The provision which members of the Committee desired to be inserted in the Bill, und
which the House of Representatives rejected, was designed to ensure that no regulation shall
be made unless the Attorney-General or the Solicitor-General, or some officer of the Attorney-
General’s Department, certifies that the regulation would not be in excess of the power cunferred
by the Aet under which it purports to be made. An amendment to re-insert this provision,
moved in the Senate on 25th August, 1937, resulted in an even vote, there being 14 Ayes and 14
Noes. Under the Constitution when the votes in the Senate are equal the question passes in the
negative, and the amendment was therefore rejected. The Committee notes, however, the
assurance given in the Senate by the Minister representing the Attorney General, as follows.

*T givo honorable Senators un assutance that directions will be issued to all the departiientsto submnut all deaft
regnlations for the consideration of the Attorney-General's Dopnrtiment. In other acids, the ubicct of the proposed
now seetion will Leattained by administrative action, which will, in practice, be cqually av eficctive an the ptoposed
eertifiente . . . . . . Ttisantieipated that sta auangements will permit of all regulations being promptly
exnmined by legaloflicers , . . . . . When this scheme is in operation, all draft regulations wilt be examined
minutely and according to definite lezal principles, both as to-the mutter and form of the rezulatio This s all that
honorable Senators desire, and I ask them to acceptthe usmrance I have mentione.”  (Hanswrd, Yol 150, poge 2010,
The Committee draws special attention to this promise, and accepts the assurance given by the
Minister.

10. The foregoing summery of past happenings is designed largely for the information of
new Senators. The Commitiee desires now to refer to a number of other matters,

11. Trade Diversion Policy—On 22nd May, 1936, just before the adjournmcnt of both
Houses for the winter recess, the Government announced a policy for controlling the importation
of certain goods, which has come to be known as the “ Trade Diversion Poliey ™. The

" Committes is very much concerned at the method which was followed on this oocasion.

12. By way of explanation, honorable Senators are reminded that prior to 1934 the
Government had power to prohibit the importation of goods by proclamation. Such proclamation
was laid before Parlament for its information, but there existed no power for disallowing it. The
House of Representatives could of course exercige a certain amount of control over the
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Government’s use of this power, but the Nenate conld not, except indirectly, In Uctober. 1931,
the Senator who subsequently became the first Chairntan of the Committee, introduced a Bill
providing for the substitution of the wourd * regulation ™ for the former word * proclamation *
in section 52 (g) of the Customs Act. The Bill lapsed at the end of the session, but in the following
session it was intreduced as a Govermment nicasure uand pussed into liw. Tt was under this
power that the Government acted in its trade diversion policy.

13. Normally, the regulation giving effect to such an important jtem of policy would have
heen laid on the Table of both Houses immediately, and would Luve heen subject to disallowance,
But on this occasion, owing to the adjournment of the Larliament, the regulation (Statutor
‘Rules 1930, No. 69) was not tabled until the Houses re assembled on the following 10th September
nearly four months afterwards. Even if the Regulations Committee had met during the
recess (a8 it has power to do), it could not have dealt with this important regulation because it
had not at that time been tabled in the Senate. However, the regulation was lnid before the
Committee on 16th September, 1936, and was fully considereld, [In view of the previous decision
of the Committec in 1933 that questions invols ing Government policy in 1egulations or vrdinances
fell outside its scope, no proposal was made to recommend the disallowance of the regulation
because of the policy contained therein. Under the provisions of the Acts Interpretation Act
it is open to any individual member of the Senate or 1Touse of Representatives to move in this
direction, but it was agreed that action by the committee, as o committee, was not called for.
At the same time the committee held the view that an important matter of policy such as trade
diversion should have been the subject of Parliamentary enactment, and it i this view which the
committee desires to emphasize in this Report. The regulations in question were subsequently
challenged in the High Court.and upheld in a majority judgment, two judges dissenting.

14, Bound Volumies, - The Committee npprecintes the speed and efficiency with whicl
bound volumes of Statutory Rules are produced cach year by the Depurtment responsible, hut
regrets that the same cannot be snid with regard to some of the Ordinances, While bound
volumes containing the Ordinances of the oufside Territories are issued at regular intervals,
there has not been a bound volume of Seat of Government Ordinances since 1924 since which
time very many important Ordinances, and Regulations thereunder, have been promulgated.
It must be a matter of extreme difficulty for the persons concerned to keep themselves in touch
with the legnl position in the case of matters in the Federal Capital Lertitory controlled by
Ordinance. The Committee has had recourse to the expedient of haviny the Seat of Government
Ordinances, and the Reguletions thereunder, specially bound and indexed for its vwn use, and the
Parlismentary Library has been foreed to take siniilar action. The Committee understands that
steps are now being taken to produce a bound and indexed set of Seat of Governiment Ordinances,
and recommends that this work be expedited, and that in [uture such Ordinances be issued in
bound volumes at regular intervals, in the same way as Stotutory Rules are now issued,

15. The Committee has reason to believe, ftom evidenee available, that its efforts in the
past to keep a watch on the regulation-meking power and on its undue exercise have heen widely
appreciated by the public especially as no sucl scrutinizing body exists in the House of
Represontatives. The Committee has endeavoured at all times o be ressonable in its
recommendations. Tt is well aware that it has no judicial powers, yet it has been attacked on the
score of endeavouring to exercise such powers, Wisely made and rightly regarded, its reports
ought to be of assistance in the making of efiective legislation . yet sume of its few uritical
recomniendations have appurently been regarded by the Executive as hostile. Tts activities
have not resulted in any appreciable reduction in the number of regulations issued.

16. In conclusion. thercfore, the Committee expresses the opinion that its appointment,
which was in the nature of an experiment, has been justified, and that there still exists o field of
activity (although now more limited than formerly) within which it nwy continue tu function with
advantage to the people of the (fommonwenlth.

GHORGE MceLBAY,
Chairman,
Senate Committee Room,
22nd June, 1938.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

FIFTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulutions and Ordinances has the honour to report to
the Senate as follows :—

1. Since its last report, which was presented to the Senate on 23rd June, 1938, the
Committee has met from time to time while the Senate has been in Session, for the purpose of
idering regulations and ordi which have been laid on the Table of the éznute and
which were teferred to it under Standing Order 36a.  While the Committes since its last report
bhas not recommended the disallowance of regulations or ordinances, it has on numerous occasions
communicated with the departments responsible or with the Attorney-Ueneral’s Department
in order to satisfy itself as to the legality of regulations or as to other matters upon which it
desired further information. Inquiries, for instance, have been made as to whether the industries
affected by certain regulations were consulted when they were being framed, and stress has been
laid upon the necessity of consulting interested bodies wherever practicable.

2. Advances to Settlers Regulations—Correspondence extending over a period of
approximately seven months took place in 1938 and 1939 hetween the Committee and the
Minister for Commerce on the subject of tabling in Parlinment particulars of cases in which the
Minister for Commerce exercised the power granted to him under the Advances to Settlers
Regulations to vary the provisions for payment of purchase money or instalments payable by
settlers in respect of advances fur the purchase of wire netting. Notwithstanding previous
ministerial approval for the tabling of this information, the decision was reversed hy the
Assistant Minister for Commerce who statud that he considered it was not desirable for such
particulars to be lnid before Parliament, but that hie was willing to furnish, for the information
of the Committee, o quarterly statement of variations made by him. As u result of further
representations by the C ttee, the mutter was reviewed and the previons deeision to table
such particulars was allowed to stand.

3. Numbering of Regulations made under Ordinances, -On 7th September, 1939, the
Committee resolved that, in its opinion, all regulations made under ordinances should he
numbered consceutively from the beginning of each year in respect of cach Territory. The
Committee considered that this was most desirablo in view of the difficulty experienced in
making adequate reference to these regulations, and that greater facility and certainty of
reference by all concerned would result if the regulations were numbered in the menner
sug(i;csted. The Committee’s resolution was conveyed to the Attorney-General who concurred
in the suggestion and gave instructions that steps should be taken to implement the Committee's
proposal."As s result, the system of numbering such resulations was brought into operation
as from the commencement of 1940,

4. Norfolk Island Ordinances—The attention of the Senate is dirccted to those
provisions of the Norfolk Island Act which fix the period within which ordinances of
the Territary of Norfolk Island may be disallowed. Under scetion 8§ of the Norfolk Tsland Act
these ordinances are subject to disallowance within 30 days after being laid on the Table,
whereas ordinances of the Australian Capitel Territory and the Northern Territory are subject
to disallowance within fifteen sitting dnys after being laid on the Table, On the other hand,
regulations made under ordinances of the Territory of Norfolk Tsland are subject to disallowance
within the latter period, viz.—fifteen sitting doys after being laid on the Table. The Committee
suggests that the existing provision for the disallowance of ordinances * within 30 days™ be.
amended to read “ within fifteon sitting days™, as the former peviod might lepse while
Parliament is in recess and the opportunity to move for disallonance wmight Lo lost particutarl
when ordinances are tabled towards the end of a Session. and Parliament rises before there is
adequete time to consider them. Such an alteration would also have the advantage of bringing
the provisions as to the disallowance of ordinances and regulations into line.

3

5. Legislation made under the National Security Act.—Sinee the outhreak of war the
Committee has heen confronted with the heavy task of ining an ever i ing volume
of regulations and orders made under the Nationa} Security Act. Section 5 of the National
Security Act rmpowers the Governor-(feneral to make regulations for seeuring the public safety
and the defence of the Commonwealth and the Territories of the Commonwealth, and thre
regulations muy empower such persons, or classes of persons, as are preseribed, to make orders,
rules or by-laws for any of the purposes for which regulations are authorized by the National
Security Act to be made. Such of these orders. rules and by-laws as are of a legislative and
not an exccntive character are vequired by the above section to be faid on the Tuble of both
Houses and may be disallowed by either House. Since the outhreak of war the subordinate
legislation under the National Necunity Aet which has been lnid on the Table of the Senate
comprises-—

654 Statutory Rules,
7,050 Orders,
49 Rules,
13 By-laws,
148 Miscellaneons items.
From (st January. 1942, to 16th September, 1942, the particulars are—
288 Statutory Rules.
5452 Orders,
37 Rules,
1 By-law.
45 Miscellaneons items,
In addition, since the outbicah of war, statutory rules, ondinances and regulations made
under other Acts. which have beon laid on the Table of the Scnate, comprise
467 Statutory Rules,
266 Ordinunces,
70 Regulations under Ordinunces.

‘In August. 1940. the Committee, faced with the difliculty of dealing satisfuctorily with
such a vast solume of 1egulativus, suthorized the Chairman (Senator the Hon, A. J. McLachlan)
to direct the attention of the Senate to the position that had artiscn and to state that it was
impossible without further shilled assistance to give adequate consideration to the icgulations,
Tn order to assist the Committee, the Government uffered to mahe available the services of a
legul officcr of the Attorney-General's Dopartment,  The Committer, however, whilc appreciating
this offer deeided that this was not o satisfactory solution of the problem, us it wus of the
’oipilﬁon that legal wssistance from outside the Commonwealth Public Service wan preforable,
The Government, howeser, was not prepared te agree to any wlternative proposal and further
consideration of the matter was postponed. .

In view of the increasing volume of regulations and other wubordinnte legislation which
is now being made, the Committee has given further consideration to the question as to how it
should deal with regulations, &e., made under the National Sccurity Act, and whether, having
regard to the principles which the Committee has heretofore applied when examining regulations,
any practical advantage is derived from its examination of regulations under the National
Sceurity Act. The principles referred to are set out in paragraph € (d) of the C'ommittoe’s
Fourth Report and are repeated hercunder :—

(@) Regulations must be in accordance with the Statut under which they are made ;

(6) They should not trespuss unduly on personal rights and libertivs ,

(¢) They should not unduly make the rights and liberties of citizens dependent upon
administrative rather than upon judicial decisions ;

{d) They should be concerned with adwinistrative detail and should not amount to
substantive legislation which is more properly a matter for Pmliamentary
enactment.

These principles, though they have not been formally endorsed by the Ninate, provide a sound
guide in peace time to the problems with which this Committee is concerned awd it is upon this
basis that the Committee has always carried on in its examination of vegnlatione  With regard
to subordinate legislation made under the Natinnal Security Act, this angle of approach las
little, if any, practical value. The powers of the exccutive under that Act are so wide that the
legality of regulations can seldom he questioned and war rendevs necessary an interference with
personal rights and libcrties which would not be tolorated in timee of peace.  Furthermore,
Parliamert itself has conferred powers on the executive to make substantive legislation in this
way, so that no question of confining regulations to administrative details arises. The practical
question which arises in relation to such regulations is one of policy, but the Committes decided
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as early a8 June, 1933, that questions of policy were matters for the Goyernment and did not
properly fall within the terms of ref of the Committ The C ittee still adh to
this view. 1In these circumstances it is felt that no useful or practical purpose will be served
by the Committee continuing to review regulations and other subordinate legislation mnde
under the National Security Act.

Although the functions of this Committeé do not in our opinion extend to n consideration
of matters of yolicy, we think in existing circumstances it would be useful if a Committee,
possibly of both Houses, were constituted for the express purpose of regularly considering the
practical application of regulations made under the National Security Act, and reporting to
Parliament thercon. Such a Committee would have to be authorized to sit during Recess and
to undertake at frequent intervals a review of regulations which are made from time to time,
with o view to dirccting attention to such as may be thought to he unwise or to require
amendment  Objections have been raised on u number of occasions to the detailed provisions
of regulations rather than to the main purpose and in cases of this kind it would be convenient
to refer motions for disallowance to the Committec to report and if thought neecssary recommend
amendments thercto.

6. Manual of National Security Legislation—Issue at more frequent intervals.—The
attention of the Senate is drawn to the difficulty experienced by the public in keeping wp to
date with the war legislation owing to the volume and frequency of issue of the statutory rules,
orders, rules and by-laws made under the Nutional Sccurity Act. In April, 1041, a Manual
of National Secwrity Legislation was issucd conteining statutory rules and certain orders, &e.,
as amended to the Ist April, 1941. Another such Manual has just been issued. This
publication provides access to regulations and certain orders and rules in a convenient and
accessible form, but its usefulness depends upon the frequency with which it is published. The
Committee strongly urges that the volume should be issued at more frequent intervals.

There is now being published supplementary annotations to the manual, which provide
references to amendments to the regulations, &e. We understand it is proposed to issue this
supplement cvery three months. It will provide o useful addition to the manual, but we think,.
in" view of the frequency with which regulat are led, that its publication monthly
would be justified.

1. Consideration by Commiltee of Regulations end Ordinances after notification in Gazette. -
As the Committee is empowered under Standing Order 364 to consider regulations and ordinances
only after they have been laid on the Table of the Senate, and as such legislation may be laid
on the Table at any time within fifteen sitting days after the making thereof, it is possible that
a considerable period might elapse between the date of notification in the Gazette and the date
gulations and ordi are laid on the Table, during which period they may have been
subject to much discussion both in Parliament and the Press, while the Commiittee charged with
the duty of examining them is, owing to the operation of the Standing Order referred to, not
authorized to consider them. It is suggested, therefore, that the Committee be cropowered,
by an appropriate amendment of the Standing Orders, to deal with all regulations and
ordinances as soon as they have been notified in the Gazetfe,

J. A. SPICER. Chairman.
Senate Committee Room,
17th September. 1942.

Printed and Published for the GovaNMENT of the COMMONWRAKTE, of AUSTRALIA by
L. F. C 1th Printer, Canberra,
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES

SIXTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has
the honour to report to the Senate as follows:-

1. Following the pregentation of its last report on 17th
September, 1942, a motion for its adoption was moved on 25th
February, 1943, but was not proceeded with and finally lapsed
with the dissolution of the Sixteenth Parliement on Tth July, 1943.

2. In that report the Committee drew attention to the
difficulties experienced in its exeminetion of legislation made
under the Netional Security Act and expressed the opinion that no
useful or practical purpose would be served by the Committee
continuing to review regulations and other subordinate legislation
made under that Act. It further expressed the view that a
Committee, possibly of both Houses, be constituted for the express
purpose of regularly congidering the practical application of
regulations made under the National Security Act, and reporting to
Parliament thereon. Speaking to the mofion for the adoption of
this report the then Leader of the Government in the Senate stated
that afier the report had been adopted he proposed to move for the
appoinitment of such & Committee. As the motion for the adoption
of the report was not proceeded with, no action was taken along the
lines indicated., However, in June, 1944, a Committee, consisting
of Mr. A. D. Fraser, M.P, (Chairman), Mr. David Maughen, K.C.,

Mr. J.V. Barry, K.C. (now Mr. Justice Barry) and Dr. Frank Louvat,
Barrister-at-law, was appointed by the Attorney-General to -

(a) consider the question of review, repeal or modification,
in the light of changing circumstances of the war, of
exigting regulations and other subordinate legislation
under the National Security Act;

(b) tender advice to the Government on such proposed
Nationel Security regulations and orders as might be
referred +o the Committee by the Attorney-General.

This Committee, known as the Regulations Advisory Committee,
actively functioned until the end of the war.

3. With the re-appointment of the Regulations and Ordinances
Committee at the commencement of the Seventeenth Parliament,
consideration was again given to the question of obtaining outside
legal advice, particularly in wview of the fact that, unlike previous
Committees, no lawyer was available to undertake the duties of
Chairmen, The eppointment of such an adviger had been advocated
on varilous occasions. After consultation with the President of
the Senate, representations were made fo the Leader of the
Government in the Senate and an amount of £250 was provided in the
Estimates for 1944-45 to cover the payment of a retaining fee to
an outside legal man to be selected who could examine and report
on all regulations and ordinences submitted to the Committee. The
Committee then recommended that ex-Senator J. A. Spicer, a former
Chairman of the Committee, should be appointed as Legal Adviser for
a period of six months as from 1st Janusry, 1945, at a fee of 200
guineas per annum, and this was approved by the President of the
Senate. = Mr., Spicer's term of appointment was extended for en
indefinite period as from 1st July, 1945, and he continued to act
as Legal Adviser until his resignation which took effect as from
30th April, 1946.



2,

4. The new Commititee appointed at the commencement of the
Eighteenth Parliement, for reasons similar to that expressed by
the previous Committee, decided that the re-appointment of a legal
Adviser was desirable in the interests of the efficient working
of the Committee, and the President of the Senate has again
approved of IMr. Spicer's re-—appointment for an indefinite period,
subject to termination by either party at any time.

5. Since the presentation of the Committee's last report, it
hes dealt with all regulations (with the exception of a small
number issued in 1943 under the National Security Act) and
ordinances, algo regulations under ordinances, as follows:-

Year Statutory Ordinances of Australian
Rules Capital Territory, Regulations
Northern Territory, under
Papua~New Guinea, Ordinances.

Norfolk Island, Nauru.

1943 317 19 13
1944 192 1 6
1945 205 24 7
1946 198 35 11

b. Following the appointment of the Legal Adviser as from 1st
Jenuary, 1945, the Committee has not only had before it for considera-
tion the actual regulations and ordinances with an accompanying
departmental explanatory memorandum setiing out the reasons for +the
promulgation of the particular regulation or ordinance, but also a
separete report on each prepared by the Legal Adviser. These
reports have been of great value to the Committee, and it is of the
opinion that the present arrangement should continue.

T It has not been found necessary to submit special reports
to the Senate on any particular regulation or ordinance. However,
on several occasions considdration has been doferred pending receipt
of additional informetion from the Department concerned. On two
occasions it was found that regulations had not been lald on the
Table of both Houses of the Parlisment within the prescribed fifteen
sitting days, in accordance with section 48 of the Acts Interpretation
Act, thus rendering them void and of no effect. The two regulations
in question were subsequently re-made, laid on the Table of both
Houses andl in due course, passed by the Committee.

8. In its consideration of Statutory Rules 1945, No. 181, the
Committee drew the Attorney-General's attention to the powers
contained in section 137 (2) of the Re-establishment and Employment
Act 1945, whereby regulations may be made providing for the repeal,
amendment or the addition to any of the provisions of the Act and
expressed the opinion that as the emergencies of war do not now
exist, consideration mightte given to the repeal of the regulation
and the enactment of appropriste legislation in its stead.

While agreeing that a power to make regulations amending ox
repealing the provisions of any Statute is unusuwal snd should not

be given except under special circumstances, the Attorney-General
gtated that in this case it was thought that the methods for
re~¢atablishment and employment laid down in the Act, being to some
extent of an experimental nature, might need urgent revision from
time to time in the light of erperience, and, for that reason, the
reguletion-meking power which is usual to most Acts had been
extended. He also pointed out that any regulations made under this
special power would automatically cease to operate on the termine-
tion of the wars in which His Majesty was engaged. This would
necessitate the overhaul of the Act at the termination of the war and
wounld enable full considdration to be given by Parliament %o those
amendments which have been made and which, as sbove stated, are only
of a temporary operation.



3.

fhile appreciating the view expressed by the Attorney-
General, the Committee suggests that the gpecial regulation power con-
ferred under the Re-establishment and Employment Act be availed of
only in emergency cases and that wherever practicable any amendments
of the Act be made through the medium of legislative action,

9, With regard to Stetutory Rules 1945, No, 47, made under the
National Security Act, the Committee noted that the method which was
adopted to give effect o the amendments was somewhat unsatisfactory
in thet many regulations were affected and particulars of the
amendments could only be found in the Schedules to this Statutory
Bule. It appears to the Committee that it would have been more
satigfactory if the particular regulations which were amended were
go amended by the issue of separate Statutory Rules.

10. The attention of the Senate is again drawn to the following
paragraph which appeared in the Committee's Fifth Report:~

4. Norfolk Island Ordinences.-~ The attention of the Senate
is directed to +those provisions of the Norfolk Igland Act
which fix the period within which ordinances of the Territory
of Norfolk Island may be disallowed. Under section 8§ of the
Norfolk Island Act these ordinances are subject to disallowance
within 30 days after bheing laid on the Table, whereas
ordinances of the Australian Capital Territory and the Noxrthern
Territory are subject to disallowance within fifteen gittin
days after being laid on the Table.” On the other hand,
regulations made under ordinances of the Territory of Norfolk
Igland are subject to disollowance within the latter period,
viz. - fiftecn sitting days after being laid on the Table,

The Committee suggests that the existing provision for the
disallowance of ordinances "within 30 days" be amended to read
“within fifteen sitting deys", ag the former period might lapse
while Perliament is in rccess and the opportunity to move fox
disallowasnce might be lost particularly when ordinances are
tabled towards the end of a Session and Parliament rises before
there is adequate time to consider them. Such an alteration
would algo have the advantage of bringing the provisions as

to the disallowance of ordinances and regulationsg into line.

Speaking to the motion for the adoption of that Report
the then Leader of ‘the Government in the Senate stated that the
Government wag prepared to introduce a bill for that purpose.
To date this matter has not been finalized.

R. H. NASH,
Chairman.
Senate Committee Room,

29th April, 1947.
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

SEVENTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has the honour to report to
the Senate ss follows :—

1, Since the pre tion of the Committec’s lust report, dated 20th April, 1947, and
which was adopted by the Senate on 20th May, 1947, it has dealt with all regulations and
ordinances, also regulations under ordinances, as follows :—

Sl it
ertiiory,
Year, Statutory Rules, iy, Fapis and New

Regulatioos under
Orndlpances,
Guines, and Norfolk Taland,

1047 .. . . . . 142 41 9
1948 .. . . o . 166 33 11
1949 (to date) .. . . e 71 21 13

LEGAL ADVISER TO COMMITTEE.

2, As mentioned in its previous report the Committee has had tlie assistance of a legal
adviser, Mr. J. A. Spicer; K.U., and his reports on regulations and ordinances referred to
the Committee have materially assisted in the carrying out of the duties entrusted to it,
Unfortunately, Mr. Spicer’s services will not be available to the Committee after the close of
the present Session of Parlinment, !10 }uwing been nominated as a candidate at the forthcoming

Senate Electi ny tion as to the filling of this important position will be left
to the incoming Committee to determine,

TABLING OF STATUTORY RULES IN PARLIAMENT.

3. On several occasions during the period covered by this Report the Committee noted
that certain regulations had not been laid on the Tablo of both Houses of the Parliament within
the time prescribed by section 48 of the Acts Interpretation Act, thus rendering them void and
of no effect. The Departments concerned were requested to re-make the regulations and table
them in accordance with the Statute.

4, The Committee became concerned ot the laxity of some Departments in not ensuring
that reguletions were tabled within the prescribed period, and the matter was taken up with
the Solicitor-General with a view to changing the system whereby cach Department was
responsible: for the tabling of regulations administered by it. The Solicitor-General agreed that
his Department should take over this responsibility as from 31st May, 1847, Since that date
all regulations have been tabled within the prescribed period.

DRAFTING OF AMENDING REGULATIONS,

5. The Committee gave careful consideration to & suggestion put forward by Senator
O’Fleherty when speaking to the motion for the adoption of its Sixth Report on 29th May, 1947,
to the effect that when making amendments to a regulation, such regulation should be repealed
and re-enncgcd in its amended form rather than by the substitution, eddition or omission of
certain words.

6. This question was proviously considered by the Committee, and in its Second Report,
presented to the Senate on 8th December, 1038, the following observations were made :—

3. The frequent d of regulations makes it ly diffioult for those concerned to lny their fingers
upon all the regulations thut bind them. Your Committeo suggosts three means by which this evil might bo mitigated.

4, The fixst is that where the regulati on a parti subject are and extend over a number of
Yyears, a periodic consolidation of the regulations could be made.

5, The sccond is that when an di lation i
all amending regulations be printed upon it.

6. The third is that whon short p phe of provi lations are ded by th ission or addition
%f certain words the wholo original clauso bo xepealed and tho clause as it would read with the omissions or additions

o re-enacted,

is p gated, the dates or numbers of the original and
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7. Following the adoption of the Second Report by the Senate on 2nd August, 1934, the
Attorney-General’s Department issued a series of instructions to all Departments for the
guidance of officers engaged in the preparation of drafy Statutory Rules, and these included
the three recommendations quoted above.

8. Lhe present Committee on re-examining the position has ascertained from the
Attorney-General’s Department that these instructions are still heing camied out as far as it
15 practicable to do so. With regard to the drafting of o ling regulations, the Parli t
Draftsman has stated that while the Committee’s rec dation was being carried out in all
pussible cases, it was not possible to lay down any hard and fast rule as to the form in which
amuislinents shoukd take.  Bach case must be considered in the light of its own circumstances,
For instance, i it were desired to make o small amendment in o Tong regulation the complete
sepeal and re-making of the regulation would probably not he justified. If, however, the
regulution had previously heen amended on o number of occasions the repesl and re-making of
the regulation might, despite its length, he justified. Morcover, if a regulation is repealed, it
15 often necessary to provide for the suving of matters contained in the regulation. Such saving
provisions nog only add to the length of the amending Statutory Rule, but also add to the time
necessury in its preporation. Further, an additional burden is plced upon the Government
Printer, who is alreudy experiencing great diffieulty in meeting all demands made upon him.
However, it was pointed out t) the Committee that the difficulty was to a large extent being
avercome by the more frequent consolidation of the more important regulations. An officer
of the staff of the Attorney-ticneral's Department was now devoting o considerable portion of
his time to the consolidation of regulations and the number now being issued was much
greater than previously.

9, Fion ity camivation of the present position the Committee is satisfied that the
juusl

tecomuendations previvusly mude concerning the drafting of Statutory Rules are being given
effect to s fur as it iy practicable to do so. It believes, however, that notwithstanding an
improvement in the issue of regulations in consolidated form, the Attorney-General’s Department
should he asked to inerease its efforts in that direction,

TABLING IN PARLIAMENT OF ORDINANCES AND REGULATIONS UNDER
ORDINANCES OF TNE TERRITORIES OF THE COMMONWEALTH.

10, Appended to this Report is a statement setting out the existing provisions relating to
the tabling and disallowance of ordinences and regulations thereundor of the various Territorics
of the Commonwealth. They reveal o rather glaring lack of uniformity as between one Territory
and another, and in some instances for no apparent reason.

11, Prior to the pasming of Act No. 10 of 1037 the Acts Interpretation Act merely
stipulated what action must be taken concerning the tabling of regulations after the making
thereof, hut made no mention as to whether such regulations still had' the force of law if the
conditions were nobt complied with, Aet No. 16 of 1937 repealed the provisions. of the Acts
Interpretation et 1904-1934 and somewhat similar provisions to the old Act concemning the
tabling of regulations were inserted, but with the following additionsl provisions :—

(«) if the conditions concerning tabling are not complied with, the regulations are
void and of no efiect ; and

(b) if notice of motion is given in Parlinment to disallow  regulation and such motion:
lins not been withdrawn or otherwise disposed of wi%hin fifteen sitting days,
the regulation shell be deemed to have been disallowed.

12. Section 48 of the Acts Interpretation Act now reads as follows :—

48. (1) Where an Act ennfers power to make regulations, then, unless. the contrary intention appears, nit
regulations made acoordingly-—
(a) shall be notified in the Guzette;
(b) shall, subjeet to this section, take offect from the date of notification, or, where another date is specified
in the regulations, from the dato specified ; and
{e) shall be laid bofore cach Houso of the Parlisment within fifteon sitting days of that House after the
making of the regulations.
(2,) Regulntiuns shull not be vxpressed to tako offect from a date bofore the date of notifieation in any case
where, if the regulations so took: offect—
(«) the rights of & person (other than the C Ith or an authority of the C Ith) existing
at the date of notification, would be affected in a. manner prejudioial to that person ; and
(b) linbilities would be imposed on any person {other than tho Commonwenlth or an nuthorit‘y of the
Commonwealith) in respeet of anything done or omitted to be done before the date of notification,

and whege, e any regulations, any provision is nmade in cont of this sub-section, that provision shall be void
and of no effect.
(3 If any regulutions are not laid bofure cach House of the Parli in d with the provisions of

sub-section (1.} of this section, they shall be void and of no effact,
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(4.) If cither House of the Parliantent passes o resolutic n (of which notice ing heen given st any time within
fifteen sitting days after any regulations have been laid before that ounse) disallowing apy of these repulntinns, the

lation so disallowed shall thereupon cease to have effect,

(5.) If, at the expiration of fifteen sitting daya ufter potice of o resofution to disallesw any segulation Les heen
given in cither House of the Parliament in accordance with the laet preceding sul-section, the reralniion has vot hren
withdrawn or otherwise dispon il of, the regulation specfied in the rerolution shall thereupa s be dermed <0 Javd bua,
disallowed.

(6.) Where u regulation is disatlowed, or in deemed 1o Jve beer, disnllewed, ur der thiceeetion, the & ulbaance
of the regulation shall have the same effect 16 2 ropeal of the regulation

13. It is the opinion of the Committ - that the various Tenitries of the Commonwenlth
should have followed, as far as practicalble, the provishms of the Act. Interprotation Act, but
this appears to have been dune only in the case of ordinancos made under the Lapun and New
Guinea Act. Briefty, the provisivus relating to tabling of orditunces and iogulations of the
various Territories are as follows :- -

14, Australian Capital Territory.~-Ordinances st be laid on the Table of hoth Houses
within 30 days of the muking theseof. or, if Purliament is not then sitting, within 30 days after
the next mecting of the Parfiament.  On the other hand, regulations made thereunder must
be tabled in cach Ilouse within fiftcen sitting days of that House after the making of the
regulations. In hoth cases if either Ilouse passes o resolution, of which notive hus heen given at
any time within fiftcen sitbing days after the ordinances or regulations have been laid before
such House, disallowing any ordinance or regulation, that ordinance or regulgtion shall cease
to have effect.

15. It iy pointed out that in some cases it would be most difficult, if not tnpossible, for
the Department to comply with the provisions « £ the Act relating to the tabling of orlinances.
For exanple, if an ordinance was made on the last day of a Parliamentary Session, and
Parliament did not re-assemble for, sny, two months, the 30 days allowed under the Act would
have long expired before tabling could be cffected.

16. Papua and New Guinca—~The Pupue and New Guineu Act 1949 provides for the
establishment of n Legislative Couneil for Papun and New Guines, but the Minister for the Army,
when moving the second reading of the Bill cn 15th February, 1949, stated that the Council
would not be constituted for at least one yeur after the propused Act came into operation.
Interim legislative powers were therefore included in this Act and, infer alia, provide thet
ordingnees must be Inid before cach Fouse within fifteen sitting days after naking. and any
such ordinances not so lnid before ench Honse shall be void and of no effect.

17. Under the Ordinances Interpretation Ordinance there is no provision for the tabling
of regulations made under Popun and New (iuinea ordinances, and the only power of disallowance
of such regulations rests with the Governor-General.

18. 1t will be noted that the interim provisions in the Papua and New Guinea Act
relating to the tabling and disallowance of ordinances are similar to those lnid down in the
Acts Interpretation Act for the tabling and disnllowance of Statutory Rules. It is the only
Territory which lias included the provision that ordinances not tabled within the preseribed time
shall be void and of no efiect. On the-other hand, it is the only Territory which has no provision
for the tabling of regulations made under ordinances.

19. Norfolk Island.—~The Norfoll: Islund Act 1913-1935 provides that all ordinances must
be tabled within 30 days after the making thereof if Parlisment is then sitting, and if not, then
within 30 days after the next sitting of the Parlinment. Disallowance of such ordinances may
be made by either House within 30 days after tabling. Regulations under ordinances must be
tabled within fifteen sitting days and may be disallowed if notice is given within fifteen ~itting
days after tabling.

20. In its Fifth Report to the Senate, dated 17th Scptember, 1042, it was suggested that
the existing, provision for the disallowance of ordinances ““within thirty days” be amended to
read * within fifteen sitting days” as the former period might lapse while Parliament is in
recess and the opportunity to move for disnlloquco might be ]ost, Alﬁh.ough the Govornmer}t
stated that it was prepared to adopt the Committee’s suggestion no action was taken, and in
its Sixth Report, dated 20th April, 1047, the attention of the Governmment was again drawn to
the matter. Spesking to the motion for the adoption of the Sixth Report the Leader of the
Government in the Senate (Senator Ashley) stated—

With rospeot to the Committec's obscrvations on the Norfulk Island ordinances, the Nurfolk Islard Act kas
Deen noted for amendment when opportunity offers. No occasion to amend the Act has ocourred since 1943, and o
special amendment would be necessary for the purpose The Act is being examined in order to see whether any other
amendments are neceasary or desirable..
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Although a further period of over two years has elapsed no action appears to have been taken
by the Department of External Terrilories to effect the necessary amendment. In fact it is over
seven years since this matter was first brought under notice by the Committee. The
Committec is strongly of the opinion that the necessary amendment should be effected without
further delay.

21. Northern Territory.—The Noithern Territory (Administration) Act 1947 provides for the
tabling of ordinances in Parliament as soon as may be after the assent of the Administrator or
the Governor-General. There is no provision for the disallowance of ordinances by Parliament.
That puwer is given to the (fvvernor-Ueneral, who may do so within six months of the
Administrator’s assent.

22, But with regard to regulations, these may be made by either the Administrator or
the Minister, Where made by the Administrator they must be tabled in the Legislative Council
of the Northern Territory on the first sitting day after making., The Minister may disallow any
regulasion within 30 days after making and the Legislative Council has similar power if notice
is given within fifteen «itting days after tabling. Except those disallowed by cither the Minister
or the Legislative ‘Council, all regulations made by the Administrator must be laid before
Parliament within 30 sitting days after making and may he disallowed by Parlinment if notiee
to that effect is given within fifteen sitting days after tabling.

23. In connexion with regulations made by the Minister, these must be tabled in
Parliament within fifteen sitting days after making and may be disllowed by Parlinment if
notice is given within fifteen sitting days. It seems illogioal that, while Parliament has the
power of disallowance in connexion with Northern Territory regulations, it has no power of
disallowsnce in respect of the ordinances under which such regulations are made.

24, fn view of the inconsistencies which appear in the various Acts and Interpretation
Ordinances of the Territories, the Committee submits the following suggestions™ for the
consideration of the Government :—

(@) That the Seat of Govermment (Administration) Act 1910-1940 be amended to
provide for the tabling of ordinances within fifteen sitbing days.

(b) That the Norfoll Tsland Act be amended to provide for the tabling of ordinances
within fifteen sitting days and for their jisnllownncc by Parlisment if notice
thereof is given within fifteen sitting days after tabling.

(¢} That, in the case of Territories with Legislative Councils and where the power
to disallow ondinances lias been taken awny from Tarliament, the same
provisions should apply in relation to the tabling and disallowance of
regulations as apply in relation to ordinances.

{d) That, in the ease of all Territories where the power to disallow ordinances remains
with Parlinment, provisions similar to sub-scctions (3.), (6.) and (6.) of
section 48 of the Acts Interpretation Act should apply with regard to both
ordinances and regulations made thereunder.

AMENDMENTS BY REGULATION.
25, The Committee desires to draw the attention of the Senate to the following regulations
whicl have been referred to it for consideration i—
Statutory Rules 1949, No. 42, made under the Social Services Consolidation Act
1947-1948 ;
Statutory Rules 1949, No. 60, made under the Defence Forces Retivement Benefits
Aot 1948-1949 ;
Statutory Rules 1949, No. 72, made under the R blish and Employment Act
1945 ; and
Statutory Rules 1949, No. 59, made under the Supply and Development Act 1939~

26. In the cnse of Statutory Rules 1949, Nos, 42, 60 and 72, the Committee has noted
that, although empowered by the respective Acts to do so, they contain provisions which in its
opinion should have been made the subject of legislative action. The Committec feels that
in eases where regulation-making power is conferred by an Act to amend or override that Act,
such power should not be availed of except in cases of extreme urgency.

27. With regard to Statutory Rules 1949, No. 59, the Committee points out that the very
wide powers conferred upon the Minister for Supply and Development, particulerly during times
of peace, might have been submitted to Parliament for approval by way of an amendment to
the Supply and Development Act.

JOSEPH A. COOKE,

for Chairman,
Canberra, 19th October, 1849.
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APPENDIX.

NORTHERN TERRITORY (ADMINISTRATION) ACT.
ORDINANCES.
Sections 4v, 4w, 4x and 4z of the Northern Territory (Administration) Act 1910-1947 read—

“4v,—(1.) An Ordinance made by the Council shall not have any force or effect until it has heen nssented to
as provided in this Act,

(2.) Bvery Ordinance passed by the Council shall be presented to the Administrator for assent

(3. Ad shall t pon declare, ding to his di but subject to this Act, that he
assents thereto, or that he withholds ussent, or that he reserves the Ordinance for the Governor-General’s pleasure.”

* 4w, —Within six months from the Administrator's nssent to any Ordinance the Governor-General may
disallow the Ordinance, and, on notice of the disall being published by the Admini in the
Gazette of the Territory, the Ordinance shall be disallowed from the date of publication.”

* dx,—An Qrdinance reserved for the Governor-General’s pleasure shall not have any foree or effect unless and
until within six months from the day on which it was presented to the Administrator for the Governor-General's
agsent, the Administrator publishes in the Government Gazelte of the Terntory u notification thut it has reecived
the Governor-Genoral's nssent.”

“4z,—Every Ordinance agsented to by the Administrator or by the Governor-General shall, ns soon as may
be after heing assented to, be laid hefore ench House of the Parlinment.”

REGULATIONS UNDER ORDINANCES.
The Interpretation Ordinance 1931-1948 provides—

“15.~~(1.) Where an Ordinance confers power on the Adiinistrator to make Regulations, or where un
Orldinoner of North Australia confers upon the Government Rosident power to make Regulations, and that power is,
by virtue of section cight of this Ordinance, exercisable in the Nurthern Territury by the Adwinistrator, all
Regulations made accordingly shall, unless the contrary intention appears

(a) be notified in the Gazette of the Northern Territory;

(b) take effect from the date of notification, or from a ater dute specified in the Regulations ;

() be forwarded to the Minister forthwith; and

(d) shall be lnid befere the Legislative Council on the first sitting day of that Council after the making
of the Regulntions,

(2.) The Minister muy, within thirty days after the making of any regalations, by notice in the Convnomeealth
of Australia Gazette, disnllow any lation, and the regulation so di 1 shull crase to have effect fron the date
of the publication in the C Uth of A lia Gazelte of n notification of its disullownnee,

(2a.) If the Logislative Council pusses o resolution of which notice has heen given at any time within fifteen
sitting days after the regulntions have heen lnid beforo the Council disullowing any regulation, that regulation shalt
therettpon cense to have effect.

(3.) All regulations, except those disallowed hy the Minister or by the Legislative Council, shall hie lnid before
cach House of the Parlinment within thirty sitting days of that House after the making of the regulntions

(4.) I cither House of the Parliament passes a resolution of which notice has been given at any time within
fiftecn sitting days after the regulations have heen laid before the House disallowimg any regulation, that regulation
shall thereupon eccase to have effect.”

“16.—(1) Where an Ordinance confers power on the Minister to make regulations, all regulations made
aceordingly shall, unless the contrary intention appears—
{a) be notified in the Commonwealth of Australin Gazelte;
(b) tako cffect from the date of notification, or from n later date speoified in the regulations ; and .
(¢} be lnid before ensh House of the Parliament within fifteen sitting days of that House after the making
of the regulations,
(2.) If cither House of tho Parliament passes o resolution of which notice hus been given at any time within
fifteon sitting days after the regulations have beon luid before the House disallowing any regulation, that regulation
shall thercupon ceage to heve effect.”

PAPUA AND NEW GUINEA ACT.
ORDINANCES.
Seotions 49, 50 and 53 of the Papua and New Guinea Act 1948 provide—

#49.—(L) An Ordinance passed by the Legislative Couneil shall not have any foree until it has been assented
to as provided in this Division,

(2.) Bvery Ordinance passed by tho Legislative Council shall be presented to the Administrator for assent.

{3.) The A shall th pon declare, g to his dis to be exercised subject to this Aet,
that he assents thereto, or that he withholds assont, or that he reserves the Ordinance for the Governor-General's
pleasure.”

*50,—(1.} Within six months after the Administrator's assent tu an Ordinance, the Governur-General may
disnllow the Ordinance or any part thereof,

(2.) The disall shall, upon publ of notice thereof in the Goveriment Gazelte, have the anme cffect
as o repeal of the Ordinance, or of the part thereof, g the case may be, except that, if any provision of the Ordinance
ot of the part thereof, as tho ease may be, amended or repealed a law in force immediately hefore the coming into

peration of that provision, the disall shall revive the previous lnw from the date of the publication of the notice
of the disallowauce as if the disallowed provision had not been made.”
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“53, Every Ordinance nssented to by the Administrator or by the Governor-General shall, as soon s
practicable after that assent, be laid before both Houses of the Parliament."”

Norz.~The above legislation will not apply untif the procl: i ituting the Legis] Council fus been
issued. In the time the following interim legislative powers are given to the Governor-General :—

*#53.—(1.) Until the date fixed by Proclamation under scction thirty-five of this Act, the Governor-General
may, subject to this Act, make Ordinances for the price, order and good government of the Territory,

(2.) Notice of the making of every Ordinanee made under this section shall be published in the Commonwealth
of Australia Gazette, aud every such Ordinance shall, unless the contrary intention appears in the Ordinance, take
effeet from the date of publication of the notice.”

* 59, —{1.) Bvery Ordinance made under this Division shall he laid before cach House of the Parliament
within fifteen sitting days of that House after the making of the Ordinance, and any such Ordinanee which is not so
Taid before ench Howse of the Parliament shall be void and of no effect,

(2.) If eather Houm of the Parlinment passes o resolution (of which notico hus been wiven nt nny time within
tifteen mtting daya after an Ordinance hus been laid hefore that House) disallowing that Ordinance or any part
thereof, the Ordi ¢ or past 50 disall d shal} th pon cease to have effect,

(3.) If, at the cxpiration of fifteen sitting days after notice of 2 resolution to disnilow any sueh Ordinunce or
past of any auch Ordinance has heen given in cither Tonse of the Parlisment in sccordanee with the lust preceding
sub-section, the resolution has not been withdrawn or otherwise disposed of, the Ordinance or part, as the case reqnires,
shall therewtpon he deemed to have heen disallowed.

REGULATIONS UNDER ORDINANCES,
The Ordinances Interpretation Ordinance 1919 provides
* 37.—(1.) Regnintions or orders munle or given under an Qrdinance, unless the contrary intention. appenrs
in the Ordinance—
(@) shull he published in the Gazette s and
(h) shall, subject to this section, take effect from the date of publiention, or where another date is
speeified in the regenlations, from the date specified.
(3.} Regulations shall be eubject at any time to disallowance in whole or jn pret by the Governor-General,
and a regalation s disaloweal dall eease to fave offeet fram the dute of publication in the Gazelle of notice of the
disallowance.

AUSTRALLAN CAPITAL TERRITORY,
Oupixaxces,
Seetion 12 of the Seat of Government (Administration) Act 1910-1940 reads—
“12. - (1) The Governor-Gieneral may mike Ordinanees having the furce of luw in the Territory,
(2.} Bvery such Ordinunce shafl- -
(@} be notified in the Gazetie;
{b) take effect—
(i) from the date of notificution ;
(i) where another dute (whether before or after the date of notifieation) is specified in the
Ordinance, from the date specified 5 or
(iif) where the Ordinance so provides, from sueh date as is fixed by the Minister by notice in
she Gazefte ; nd ;
{¢) be laid before buth Tlouses of the Vardinment within thirty days of the malking thereof, or, if the
Parlinment iy not then sitting, within thirty days after the next meeting of the Parlinnent,
(2a,) A notice in the Guzette of any such Ordinance having been made, and of the place where copies of the
Oudi can be purchased, shall he suffi pl with the t of paragraph {a) of the last preceding
sub-section,
(3.) If cithor House of the Larlinment passes n resolution, of which notice has heen given ab any time within
fifteen sitting days after any such Ordinance hes been laid hofors tho House, digallowing the Ordinance, the
Ordinance shall thereupon cease to have effect.”

”

1§

REGULATIONS UNDER ORDINANCES.
The Interpretation Ordinance {No. 29 of 1887) provides—
“16~—(L) Where an Ordinanco ¢oufers power to make
unless the contrary intention appeurs—-
{a) be notified in the Guzelte;
(b) take effect from the date of notification, or from a later date speoified in the regulations ; and
{0} bo inid before each House of the Pacliament within fitteen sitting duys of that House after the muking
of the regulations,
(2.) If either House of the Parlinment passes o resolution (of which notice has been given at any time within
fifteen sisting duys.aftor the regulations have been lnid before such House) disallowing any lation, that lati
shall thereupon cease te have effect,

luti atl lntions made diugly shall
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{3.) Where o regulation is di i i i i
effeot 8 )n repeal of ghe l;mﬁo:‘lﬂowﬂd under this section, the disallowance of the regulation shall have the same

W) o

NORFOLK ISLAND.
) OrpINaNCES.
Section 8 of the Norfolk Island Act 1913-1935 reads—
“8.~(L) Subject to thi 2 i
Govcmmont(of)N:r f{wcl‘l}( I;?n:n}:{l.s Act the Governor-General may make Ordinances for the peace, order, and good
@Y0) . . ..
{11.) Ordinances made by the Governor-General shall be published "n Norfc I.k I I' d. the mumer di
by the Governor-General, and shall come into f t o ti 5 ¥ the Gonermor Gomer: muser direated
b ﬁ’e fho Goverior puhh’mition b II':!Iun ;’rce at a time to e fixed by the Governor-General, not bewng before
(12.) Every Ordinance made by the Governor-General shall be id bef
ithin o) 2 the, - 1 be laid before both Houses of the Parhiameny
rl I|c l:lnc xt";i t)ﬁtll'léyz ;I?;:":' %:frl’:x:‘:r’x‘;:% thereof if the Parliament is then sittang, and if not, then withu thirey days after
(13,) If within thirty days after any Ordinance has been laid before it, cither Ho i
(13) If 1 t c b use of the Parliyment
20 cuoution dia with the Ord or any part of it, the Ordinance :n- part, as the case requires, nlmllpg::gz

Reaurations usner OrbiNances,
The Interpretation Ordinance 1915-1940 provides—
“ 8,—(1.) Where an Ordinance confers power b It Regulati lingl.
unless the contrary intention appesrs— ! o muke . made gy shall
(a) be notified in the Guzette;
(0} take effet from the dute on which o copy of the R ions is il
ot o dut Py o Regulations is nffixed on or near to the Court House,
{c} be {;?‘t#gffﬁ,‘ﬁﬂ:ﬁ,ﬁ?m of the Parlisment within fiftecn sitting lluyt.; of that House after the making
(2) If either Houne of the Parlisment passes a resolution of which notice h
fifeeen sitting duys after the regulations have heen lnid. hefore the House dhallowing
shall thereupon cease to have offeot.” -

Leen given at any time within
any ! that 1

—_——
Printed and I‘ubli‘ullcd for the GOVERNMENT of the COMMONWEALTH OF AUBTRALTA by
L. F, , C Printer, Canberra,

F.5012.—2
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STANDING COMMITTEE ON REGULATIONS AND ORDlNANCES.

EIGHTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances has the honour to present its
Bighth Report to the Senate,

2. This Report is concerned primarily with a consideration of, and report on, the
precedure of giving expression to important matters of Government poliey by processes other
than Parlinmentary enactment; and, in particular, the use of the Customs (Import Licensing)
Regulations of 1939 for the implementation, by ministerial determination made under those
regulations, of the far-reaching import restrictions decided upon by the Government in March,
1952,

3. In presenting this Report, however, the opportunity is taken to set out, for the
information of Senators, the purpeses and method of functioning of the Regulations and
Ordinances Committee. In addition, short references are made to the Defence” Preparations
Regulations and the Re-esteblishment and Employment Regulations.

FUNCTIONS OF THE COMMITTEE.
4. The C ittee was first appointed on the 17th March, 1932,

5. Pursuant to Standing Order No. 364, all regulations and ordinances laid on the Table
of the Senate stand veferred to the Committee for consideration and, if nceessary, report
thereon. Any action nccessary, arising from a report of the Committee, may be taken in the
Senate on motion after notice.

6. Succeeding Committees from 1932 have followed the principle that the functions of
the Committec are ** to scrutinize regulations and ordinances to nscertain—

(a) that they are in accordance with the Statute ;

(b) that they do not trespass unduly on personal ti(gihts and liberties ;

(¢) that they do not unduly make the rights and liberties of citizens dependent
upon administrative and not upon judicial decisions ;

(d) that they are concerned with admmistrative detail and do not amount to
substantive legislation which should be a matter for parlismentary enactment.”

The principle has also been followed that “ questions involving Government policy in regulations
and ordinances fell outside the scope of the Committee ”.

7. It is emphasized here that, pursuant to Standing Order No. 364, all regulat.ons and
ordinances laid on the Table of the Senate stand referred to the Committee for consideration
and, if necessary, report thereon. Thus it 18 competent for, and more purticulmly the duty
of, the Committee to keep under review any regulation or ordinance which the Committee
congiders in its use and operstion may present a changed aspect insofar as the Committee’s
carlier consideration of it disclosed.

8. To assist the Committee in its work, a copy of every regulation and every ordinance
is forwarded to the Committee accompanied by a e{\mrtment.ul cxplanation sctting out, first,
the effect of the regulation, and, secondly, the reason for enacting it.

9, o further assist the Committee in its work, since 1045 a legal adviser has been
appointed at a present fee of two hundred and fifty guineas per annum. The Legal Adviser is
sopplied with copies of all departmental explanatory statements, and he, in turn, submits to
the Committee his own roport on each regulation and ordinance. These reports are of great
value to the Committee.

10. The Regulations and Ordinances Committee has no executive power. It may only
submit reports to the Senate, which may adopt or reject its recommendations. A motion for
the. disallowance of a regulation or ordmance must always be submitted, upon notice, by &
Senator, who may, of course, be a member of the Committee.
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DEFENCE PREPARATIONS REGULATIONS.

1. The Defence Preparations Act, assented to on the 19th July, 1951, gontuins' provision
for the making of emergency 1egulations for or in relation to defence preparutions. The speeial
types of defence preparations on which emergency regulations may be made are set out in the
Act,

12, Such general powers are uncommon, but were sought by the Government beeause (to
quote a passage from ghe Preamble to the Aet) -
in the opinion of the Pmlinment and of the Government of the Comuwnwcalt’b, the're exists u state
of international emergency in which it js essentinl that preparations for defence should be immediately made to an
extent, and with @ degree of urgency, not hitherto necessary except in time of war,

13. 'The Committee reports that to date one set of regulations has been made under the
Defence Preparations Aet 1951, The vegulntions were published as Statutor; Rules 1851, No. 84.
The regulations were made under sectivn four of the Act, and relate to capital issucs.

14, These regulutions, in their use and operation, will be kept under review by the
Committee, .
RE-ESTABLISHMENT AND EMPLOYMENT REGULATIONS.

Vi, In its Sixth Report, presented to the Senate on the 30th April, 1947, thc.(‘mnmittcu
drew atlention to the unwmal powers contained in section 137 (2.) of the Re-establishment and
Emplogment et 1045, whereby regulrtions may be made providing for the repeal, amendment
or {he addition to any of the provisions of the Act. The Committee in 1947 expressed the
opinion that as the emergencies of war no longer existed, consideration should be given to the
repeal of the provision and the enactment of appropriate legislation.

16, The Committee revords its gratifieation at the passing of the Re-establishment and
Fmployment det 1051, whereby the regulation power was pub on’ the normal basis, the power
to amend the Act by regulation being omitted.

CUSTOMS (INPORT LTICENSING) REGULATIONS,

17, The Customs (Import Licensing) Regulations Statutory Rules 1939, No, 163, made
undut the Custams Aet provide that no geods shall be imported unless a licence to import the
goods is in foree and the terms and conditions of the licence are complied with ; or the goods
are excepted from the regulations. The regulations were designed to bring imports under
licensing control for the purpose of giving effect to the then Government’s decision to reduce
expenditure in foreign exchange, required to pay for imports from countries outside the sterling
area.

18, On the th March, 1952, the Government decided upon import restriction controls,
atmed at preserving Australia’s intornational solvency.

10. Following such decision, there appeared in the Commoneealth Gazette of the 7¢h March,
1952, a Notice, signed by the Minister for Trade and Customs (Senator O'Sullivan), in which he
notified that, pursuant io the powers conferred upon him under regulation 15 of the Customs
(Import Licensing) Regulations, he revoked all previous ministerial determinations published in
Commonwealth Gazettes Telating to the execption of goods from the applieation of the regulations ;
the Notice excepted from the application of the regulations certain goods enumerated in a
schedule.

20. No new regulation wes necessary to implement these import restrictions. They stem
from the withdrawal by the Minister of exceptions made under the 1939 regulations.

21. Although no new regulation concerning import licensing was made, the Committee
decided 1o re-open its consideration of the Customs (Import Licensing) Regulations in relation
to their operation in the light of the recent import restriction controls.

92, Tn a reconsideration of, and report on, the Customs (Import Licensing) Regulations,
the Committee wishes to make it very clear that it makes no comment regarding the wisdom,
or otherwise, of the present img‘ort restriction_controls. That is a matter of Government
policy—and questions involving Government policy are considered to be outside the scope of
the Committee.

23, The comment which the Committee does wish to make, however, relates to the
method of implementation—by ministerial determination made under a regulation—of what
must be regarded as a decision of major Government policy, affecting as il does Australin’s
commercial relations with other countries.

3

24, No legal or administrative misuse by the Government (or by previous Governments)
of the Import Licensing Regulations is suggested by the Committee.  Rather is the Committee’s
comment directed towards suggesting that it would Le more in the Parllamentary tradition if
an important: question of Government policy, such as far-reaching import restrictions, were to
have been given effect to by Parliamentary enactment or (if necessity so dictated) by the making
of specific regulations, rather than that such a policy should be given expression by ministerial
determination made under a war-time regulation.

25, An important feature of the method adopted by the Government to give expression
to its import restriction policy is that the method adopted- ministerial determination under a
regulation—afforded the Harliament no opportunity to deul with the Government's import policy.
Again, and this is a point which the Committee wishes to stress, a ministerial determination is
not suthject to Parlizmentary review in that it may not be disallowed by cither House as may
a proposed law or a vegulation.

26. The Committee is conscious of the fact that in the introduction of a policy, such as
the recent import restriction controls, the Government may have been anxiou s, for administrative
or other reason, to put the new arrangements into foree at gnee, and without warning, But
the Committee fecls that the introduction of a Bill, or the making of a speaific regulation, would
not have precluded the making of special proyvision in such legislation to counteract any partieular
reaction in the commercial world which the Clovernment may have sought to avoid in connexion
with its import policy.

27, In this Report on the use and operation of the Impoxt Licensing Regulations, the
attention of the Senate is drawn to a statement by Latham °J. in Podle v. Wak Min Chan,
75 CLL.R., at p. 229, (1947), as Tollows :-

1 agree that the power to add by regulation to the list of probibited amports bus been u-ed so as to produce
a complete change in the effect of customs legislation. The Customs Act, dealing with the importation of goods,
provides for the importation of goods subject to the operation of u limited list of prohilitions. Additions to that
list may be made by regulations, The effect of the Import Licensing Regulutions ss to substitute for ehus syatem a
general prohibition of imports subject to allowances of importation by licences, There ar many obvions objections
to n system which so clearly involves the risk of arbitrary control and diserimination in respeet of which o membher
of the public Jios no effective remedy.  But whether economiic or other circumstanees justify the establishment of
such o system notwithstanding such objeetions is u matter for Patlinment, and not for the court,

In Poole’s case the High Court was evenly divided on the guestion as to whether the regulations
were valid under the Customs Act. The present Chief Justico (Sir Owen Dixon) held the
cgulations to be invalid, and said—

It will be seen that the purpose of the regulation is to prohibit all importation, whatever the goods, unless o
licence for the particular cousignment or importation is obtained from the Minister or the goads ure excepted, It
places the entire inward trade of the country under the control of his particular discretion or that of his delegate,
exercised in respect of every separate parcel or consignment of goods which it is sought to import,

"There s, of coutse, no doubt that the Parlisment in the exercine of the puser to make luws with respect to trade
and commerce with other countries could enuet a lnw in the form of the regulutions if it thought fit to dvse. But
it has not yet done so, and it is sclf-evident that nothing but a clear and istakable expression of i ion would
justify & court in luding that Parli had delegated to the Governor-in-Council power to make such a law as
« subordinate legislative authority.

The Committee, the fumetion of which is {in part) to serntinize regulations to ascertuin
that they do not unduly make the rights and liberties of citizens dependent upon administrative
and not upon judicial decisions, feels bound to remind the Senate of the views expressed in the
High Court.

28. The Committee’s comments on the Import Licensing Rlegulations, und the use to
which they have been put, find o parallel with the comuents made by the Regulations and
Ordinances Committee in 1938 in regard to the Trade Diversion Policy, That important item
of policy was given effect to by regulntion-—see Statutory Rules 1936, No. 69, Tn its Fourth
Report, presented to the Senate on the 23rd June, 1938, the Committee had thix to say—

the Committee held the view that an important matter of policy such as trade diversion should

have ben 'the uui)jctst. of Parliamentary enactment, and it is this view which the Committee desires to emphasize in
this Report,

20, The present Committee records its agreement with the opinion expressed by the
1938 Committee that important matters of Government policy should be ‘the subject of
Parliamentary tment, and r ds accordingly.
F.2852.—~2




6

380. In making this dation, the Committee adds that, whereas the 1936 Trade
Diversion Policy was given offect to by regulation, the import restriction policy of 1952 goes
even further away from the recommendation of the 1988 Report in as much as it was implemented
by ministerial determination made under a regulation. An important difference to be noted is
that a regulation is subject to Parliamentary review, and it may be disallowed by either House,
but there is no such Parliamentary control over a ministerial determination. Thus, in the

resent case, there is added point to the view expressed by the 1938 Committee, and endorsed

y the present Committee, that important matters of Government policy should be the subject
of Parl \ tment.  Particulasly is this so in the case under review, where doubts
have been expressed in the High Court as to the validity of the basic regulations under which
the Government’s import restriction policy was given expression.

GENERAL.

31. In conclusion, the Committee announces to the Senate that it proposes, progressively,
to teview the use and operation of all regulations which, like the Customs (Import iicensing)
Regulations of 1939, appear to the Committee to permit the giving effect to of important questions
of Government policy which would, more appropriately, he the subject of Parliamentary
enactment.

JOHN P. TATE,
Chairman.
Senate Comtnittee Room,
20th May, 1962.

Printed and_Published for the T of the Cox: OF AusTRALLA by
L. F. C h Printer, Canberra, N
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.
NINTH REPORT.

The Standing Committee on Regulations and Ordinances
has the honor to present its Ninth Report to the Senates

2., The Eighth Report, prescnted to the Senate on the
3rd June, 1952, dealt primarily with the Customs (Import
Licensing) Regulations of 1939, and their use for tho implemen-
tation, by Ministcrial determination made under those Regulations,
of the far-reaching import restrictions decided upon by the
Government in March, 1952,

3 This present Report relates to two matters, Firstly,
ref'erence is again made to the procedure of giving expression
to important matters of Government policy, other than the
administrative detail, by processes other than Parliamentary
enactment, Secondly, an informative statement is presented
relating to Acts which confer statutory powers of a legislative
character, together with comment on the provision - or absence
of provision - in the parent statutes for the tabling in
Parliement, and disallowance by Parliament, of the instruments

made under those powers,

THE PRINCIPLE OF ADMINISTRATIVE DETAIL ONLY IN REGULATIONS.

L, One of the gulding principles of the Committee in
its scrutiny of delegated legislation has always been to
ascortain that Regulations are conceruncd with administrative
detail and that they do not amount to substantive legislation
which should be a matter for Parliamentary enactmentes

5, Since the presentation of its last Report, the Committee
on three occasions found it necessary to address letters to the
Minister for Health drawing attention to what it considercd to be
breaches of this principle.

6. The first instance concerned Statutory Rule No. 72 of
1952, being Regulations made under the Hospitel Benefits acte
The Committee questioned whether the Regulations went beyond
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administretive detail and came within the catcgory of matters
which would, more appropriately, be the subject of Parliamentary
enactment, In his reply, the Minister (a) agrced that these
Regulations were a matter of considerable public importance and
did in fact contain matters which might more appropriately be
the subject of Parliamentary enactment, and (b) advised that
the substantive provisions of the Regulations would be incor-
porated in the National Health Act (which was finally passecd

in December, 1953).

T The next instance was the subject of correspondence
with the Minister in October-November, 1953, That corres—
pondence related to Statutory Rule No. 75 of 1953 (being
amendments of the Medical Benefits Regulations) and Statutory
Rule No. 76 of 1§53 (being amendments of the Hospital Benefits
Regulations). The Committee drew the Minister's attention to
the principle of law relating to onus of proof, and suggested
that, if the principle were %o be reversed, such an important
change should be effected by Parliamentary cnactment. In
thanking the Committee for focussing his attention on this
matter, the Minister advised that the regulatory provision
would lapse upon the passing of the National Health Act, in
which the relevant provisions were drafted in such a way as to
avoid reversing the traditionsal onus of proof,

8+ The third submission to the Minister for Health
related to Statutory Rules Nos, 96 to 100 (inclusive) of 1953,
being Regulations made under the Wational Health Service Act
1948-1949, the Hospital Benefits Act 1951 and the Pharmaceutical
Benefits Act 1947-1952. Those Regulations took certain powers
temporarily pending legislation, and the proclamation of such
legislation. That is o say, the principles of the Regulations
were incorporated in the National Health Act 1953, which came
into full opera'tion in May, 1954 The Minister informed the
Commitiee that the only reason for the making of the Regulations

was to ensure that the relevant aspects of the National Health
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pervice were conducted in accordance with the provisions of the
National Health Act during the period which intervened between
the passing of the Act and the proclamation of commencing dates
for the various operative parts. He agreod with the Committee
that the subjects of these Regulations werc appropriatec for
Parliamentary enactment, and that therefore it was his objective
to have the national Health act in full operation at the earliest
possible date,

e In each instance the Minister for Health was in general
agreement with the principle put forward by the Committee, and we
are satisfied that steps were taken as soon as practicable to put
the offending Regulations into statutory form.

10. However, to avoid any rcpetition, it is recommended
that the Government consider reminding all Departments that
Regulations should be concerned only with administrative detail
and should not amount to legislation of a kind which is more

appropriately the subject of Parliamcntary enactment.

PARLIAMENTARY CONTROL OF STATUTORY INSTRUMENTS OF A
LEGISLATIVE CHARACTER.

11, At a recent meeting of the Committee, the following

resolution was agreed to s~

That the Attorney-Gencral be asked if he will kindly

arrange for his officers to go through the statutes
and prepare a list of all statutory powers of a
legislative character contained in Commonwealth
Acts and indicate whether there is provision in the
statutes for the tabling in Parliament, and dis-
allowance by Parliament, of the instruments made
under those powers.

12, This resolution arose from a consideration by the
Committee of Parliamentary control of subordinatc legislations
It was suggested that there may be subordinate legislation
which may not be required by the parent statutes to be tabled
and which, furthermore, is not required by the terms of the
Senate Standing Orders to be referred to the Regulations and
Ordinances Committces (Under the Standing Orders only Regulations
and Ordinances laid on the Table of the Senatc stand referred to

the Committee for consideration, )
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13, Accordingly, the Attorney-General was asked to approve
of the preparation of the statement sought in the resolution in
order that the Committee might be in a position to consider
whether they should recommend any amendment of the Standing
Orders (and, if necessary, the statutes) to ensure that all
instruments of a legislative character are referrod to the
Committee for scrutiny,

14, The full text of the statement prepared by the Attorney-

General's Department is as follows s=

Statement relating to Acts which confor statutory
powers of a legislative character.

There is no separate record kept by the Attorncy-General's
Deportment showing those Commonwealth Acts which confer
statutory powers of a legislative character and to enable a
complete answer to be given to the question it would be neces-
sary to examine closely cach Acte This would take some days
at least and it would probably be desirable for the Attorney-
General's Department to undertake the scarch in conjunction
with the other Departments, which should be familiar with the
contents of the Acts administered by them and would, no doubt,
be in a position to facilitate the search for statutory powers
conferred by those Acts. This statement should not, therefore,
be regarded as dealing with the matter exhaustively.

2. The question of determining whether a particular statutory
power is of a legislative character or of an executive character
is often a matter of difficulty and, in some cases, it is not
possible to express a firm opinion whether a Court would hold
that the powers were of legislative character or not. It may,
however, be said with certainty that the powers conferred by an
Act to make regulations or ordinances are of a legislative
chareacter,

3 Regulations. The majority of Commonwealth Acts gonfor
power to make regulations, By virtue of section 48 of the
Acts Interpretation Act 1901-1950 (or, in some exceptional
cases, the Act conferring the power to make regulations),
regulations must be tabled in Parliament and are subject to
disallowance. No instance has been found of Regulations which
are not subject to tabling and disallowance., A possible
exception is 8, 87 of the Quarantine Act, which, so far as
relevant reads as follows :-

"87.~ (1. ) The Governor-Gencral may make rcgulationSivesses

(v) for regulating inter-State traffic and prescribing
measures of querantine in relation to inter-
State traffic for the prevention of the occur-
rence or spread of communiceble diseasés or
diseases or posts affecting animals or plants.

(2.) Regulations made under paragraph (v) of the
last preceding sub-section -

Eag shall be published in thec Gazette;
b) shall come into force only in pursuance of
an order made by the Minister;
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(c) shall be in force in such State, Territory, placc,
area or locality within the Commonwealth as thc
Minister by order directs; and

(d) shall remain in force for such time as is specified
in the order, but may from time to time, by a
further order, be renewed for a further specificd
period for the same locality or part thereof.

(3.% Any order made by the Minister in pursuance of
the last preceding sub~-scetion shall set forth the
regulations to which the order rolates.".

L Ordinances. The position so far as Ordinances made under
the Acts which provide for the administration of the Territorics
mey be summarizcd as followss-

(a) Ordinances made by the Governor-General (for instance,
those which have cffeet in the Australian Capital
Territory and Norfolk Island) must be tablcd and
arc subjcct to disallowance:

(b) ordinances passcd by Legislative Councils (those which
have effeet in the Northern Territory and the
Territory of Papua and Now Guinca) are rcquired to
be tabled., <Those Ordinances may be disallowed by
the GovernorwGenecral in Council, but not by either
House of the Parliamente

5e Statutory Orders and By-laws. A number of Commonwealth
Acts confer power to make statutory instruments othor than
regulations and Ordinances., Refercnces to the appropriate
sections of the Acts concerncd, the nature of the powers and
whother the section requires the instruments to be tabled arc
sgt out hercunder. (Where an Act does not require the instru-
ments to be tabled, therc is no power of disallowance.)

(1) Australian National Airlinos Act 1945-1952, Scction 69
authorises the Commission to meke By-~laws in.
relation to the operation of its air scorvicecs, The
By~laws must bc tableod and arce subjcect to disallowancc.

(2) Broadcasting Act 1942-1950. Scetion 6L authorises the
Australian Broadcasting Control Board to makc orders
for the purposc of cxercising its powers and
functions, The orders must bec tabled and arc subject
to disallowanco (sub-section (3.)).

(3) Coal Industry Act 1946, Scction 15 confers on the
Joint Coal Board power to make orders and give
dircetions necessary for, or incidental to, the
offective exercise of its powers and functions,
namely the sccuring and maintaining adequate supplics
of coals The Act docs not require the orders and
directions to be tablede (Scction 55.)

(L) Coal Industry (Tasmenia) Act. Scction 11 confors
similar powers on thc Tasmanian Joint Coal Board and
section 38 is in similaer terms to section 55 of the
Coal Industry Act 1946. This Act has not been
proclaimed to commences

(5) Commonwealth Bank Act 1945-1953. Section 191 authoriscs
the Commonwealth Bank to make, with the epproval of
the Treasurer, rules providing for a Supcrannuation
fund of the Bank. The Act does not provide for the
tabling of the rules.
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(6) Commonwealth Reilways Act 1917-1950. Scetion 88
empowers the Commissioncr to make By-laws. The
section requiros the By~laws to be tabled but does
not provide for the disallowance.

(7) Customs Act 1901-1953, Sections 271~273B empower the
Minister to meke By-laws for the purposes of the
Customs Tariffs., Thc Act does not require the By~
laws to be tabled, It is not casy to say whether the
By-laws arc legislative in charactere.

(8) Defence (Special Undertakings) hct 1952. Section 5
authorises the Minister to make orders prohibiting
or regulating flights over restricted arcas. The
orders are reqguired to be tabled and are subject to
disallowance, (Section 6,)

(9) Explosives Act 1952, Section 6 authorises the making
. of orders relating to handling, etc., of Common-
wealth Explosives. The orders must be tabled and
are subject to disallowance,

(10) Navigation Act 1912-1953, Section 138 authoriscs the
Crew Accommodation Committee to make orders in
relation to the accommodation to be provided in
:hﬁs. The Act does not requirce the orders to be

abled.

(11) Stevedoring Industry Act 1949. Section 16 authorises
the Stevedoring Industry Board to make orders
regulating and controlling the stevedoring industry.
The Act does not require the orders to be tabled,

6, Proclemations. Certain Acts (for instance, the Quarantine
Act 1908~1950) authorise the Governor~General to make Proclama-
tions which are possibly of a legislative character, Proclama-
tions are not tabled and not subject to disallowance.

Te Rules of Court, The Judiciary Act authoriscs the High
Court Judges to make Rules of Court, which are required to be
tabled and are subject to disallowance, The Judges of' the
Conmmonwealth Court of Conciliation and Arbitration and the
Judge of the Federal Court of Bankruptcy do not have power to
make Rules of Court. Rules for those two courts are made by the
Governor-General in Statutory Rules and are subject to tabling
and disallowance. The Australien Capital Territory Supreme
Court Act 1933-1950 authorises the Judge of the Court bo make
Rules of Court. The Act does require the Rules to be tabled,
but provides for disallowance .by the Attorney-Generals

8. There are, in addition, numerous Acts which authorise the

employment of officers and cmployces who are not subject 40 the
Public Service Act. The Acts confer on the employing authority
power to determine the terms and conditions of employment, and

do not require the determinations to be tableds It is doubtful
whether the determinations are of a legislative character.

15, In seeking this statement the Committee was concerned
primarily with the scrutiny of those instruments which were of a
legilslative character, but from a reading of the fore-going state-
ment it will be seen that the question of determining whether a
particular statubtory power is of a legislative character or of an

executive character is a matter of difficulty, as, for example,



&
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By-laws under the Customs Act.

16. At this stage in its consideration of the subjeet, the
Conmittee does not recommend any amendment of the statutes, or of
the Standing Orders, with respect to the Parliamentary control of
eny of the afore-mentioned instruments. For the time being, the
Committee does no more than :~-

(a) Bring the statement to the attention of the Senate, with
a view to informing Senators of the various statutory
instruments which are mede, together with the control
(if any) of the instrumonts by Parliament; and

('b) Recommend to the Government that, to assist further
consideration of the matter, & statement be prepared,
for presentation to the Parliament, explaining the
official criteria which determine whether or not it
shall be provided in the parent statutes that

statutory instruments must bo tabled and be subject
to disallowance by clther House of the Parliament,

IAN WOCD

Chairmane
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PERSONNEL OF COMMITTEE.

Chairman :
Senator I, A, C, Wood.

Members:
Senator J. J. Arnold.
Senator C, B, Byrne.
Senator K. A. Laught.
Senator the Hon, X, 8, Seward.
Senator' D, R, Willesce,
Senator R, C. Wright.

TFuncrions or Tae Commurree~—Sinee 1932, when the Committee was first catablished, the principle
has bce_n that the f; i of the C are to serutinize regnlations and ordinances to
aseertain—

(a) that they arc in accordance with the Statute;

(b) that they do not trespass unduly on personal rights and liberties;

(e) that they do not unduly make the rights and liberties of eitizens dependent upon
administrative rather than upon judicial decisions; and

(d) that .ﬂmy. are concerned with administrative detail and do not amount to substantive
legislation which should be a matter for parliamentary enactment,

STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

TENTH REPORT OF THE COMMITTEE.

The Standing Committee on Regulations and Ordinances bas the honour to present its Tenth

Report to the Senate.

2, The purpose of this Report is to acquaint the Senate of the Committee’s inquiries in regard to
1ts serutiny of Statutory Rule No, 92 of 1955, On Thursday, 10th May, 1956, Senator 1. A, C, Wood, the
Chairman of the Committee, gave notice of motion for the disallowanee of the Regulation, The motion is
listed on the Notice Paper for consideration this day.

8, The expl Y irenlated by the D
reads a5 follows :—

The purpose of this amendment to Air Forco Regulations is to provide adequate authority for the
Air Board to make deductions from the pay of mombors of the R.A.AF, for losses of public money or
property or for damage to praKerty oceasioned by their neglect or misconduct. The amendment makes
provision for delegation of the Air Board’s authority.

of Air in relation to the regulations

4. Having considered the Regulation, the Committee is of the opinion—
(1) That the Regulation is not authorized by the Act;

(2) That the Regulation includes provisions of suk ial al ions of the law apy i
only to enactment (if at all) by Parliament;
(8) That the Regulati hori: deductions from a ber's pay—

(a) not only for deficiency of stores and materials but also for third party claims,

(b) of unlimited amounts,

(¢) without appeal,

(d) without providing the member with any procedure (such as Court Martial or

Civil Court action) to be heard, and

(e) without protecting any proportion of the member’s periodical pay—
notwithstanding that the Adr Force Act 1923-1952, section 3 (3), specifically enacts
that, subject to the last mentioned Act, section 58 of the Defence Act shall continue to
apply in relation to the Air Foree,

5. Section 58 of the Defence Act is as follows:—

68, The commanding officar of every corps, ship's company or air-forco unit or station feapomibiity
shall bo responsible for tho safo keeping and good order of all articles, the property of the oéer ™
Uommonweaith, supplied to his corps, ship’s company or air-forcs unit or station, and the value
of any of those articles may, if lost or damaged whils in possession of the corps, ship’s company or air-forco
unit or station othorwise than through fair wear and- tear or unavoidabls aceident, be recovered by the
commanding officer by action in any Federal or Stato Court of competent jurisdiction from the offieor or
man by whom the loss. or damage was occasioned.

6, For the further information of the Senate, the following & ts are —_
(1) Copy of Statutory Rule No. 92 of 1955;
(2) Copy of the correspondence entered into with the Department of Air and the Attorney-
General’s Department ; and
(8) Copy of the evidence taken from the Parliamentary Draftsman and officers of the
Department. of Air and the Department of the Treasury.

IAN WOOD,
Chairman,

Senate Committee Room,
22nd May, 1956,
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STATUTORY RULES. [Copy.)
Department of the Senate,
1955, No. 62, . Cunberra, A.C.T.
20th March, 1956,
REGULATION UNDER THE AIR FORCE ACT 1923-1952.* The Seerotary, '
I THE GOVERNOR-GENERAL in and over the Commonwealth of Australia, acting with the Department of Air,
, ndvice of the Federal Exccutive Council, hereby make the following Regulation under the MzLsounyz, Vi
Atr Force Act 1923-1952, g, Vio.
) ] STATUTORY RULES 1955, No, 92,
Dated this twenty-third day of December 1955, . . The sbovementioned Statutory Rules and the Exph;nntory Memorandum furnished by your
W, J. SLIM . Department were recently considered by the Senate Standi g C ittee on Regulations and Ordi
Governor-General. ,The Committee has queried whether Regulation 515 is consistent with that portion of Scction 8 (3) of
By His Excellency’s Command, . N the Air Forco Act which provides that Section 58 of the Defence Act shall apply.
TOL By constituting the Air Board a court to determine dsmage without a trial or hearing, Regulation
ATHOL TOWNLEY 515 would appear to cut across Scetion 58 of the Defence Act which provides for claims for damage or loss
Minister of State for Afr. to be brought before a Court of Law,
. . Your departmental comment in regard to the guery would be appreciated.
AxexpuENT or Tne Am Force Reeurarions.t (8gd.) R. E. Butroox, Seerctary,
After regulation 514 of the Air Force Regulations tho following regulation is inserted:— Regul and Ordi C
Labiityof | “ 515(.—)(1}.) glnem— Mh b fored 1o, 4 : - Minuted to—
i a) the Commonwealth has suffered or incurred loss, damage or expense; or
Ea}?ﬁ%ﬁ (b) there is o deficiency in the stores or materials of tho Commonwealth which is not ihtc Secrotary, s D
Commmicaith d for to the satisfaction of the Air Board, ttorney-General’s Department,
nilu'l-ﬁ;nrn and the Air Board considers that the loss, damage, expenso or deficiency has been caused or Cawsenns, ACT.
mlecondiet- contributed to by— . Forwarded for favour of comment please.
¢) the negleet or wmisconduct of a member; or (Sgd.) R. E. Bullock,
d) the failure of a member to comply with, or a contravention by a member of, the *
Defence Act or the Act, a regulation made under cither of those Acts or a lawful
order or instruction, . .

the member shall be liable to pay to the Commonwealth such amount, not exccedinx]; an amount
which the Air Board id ficient to reimb the lth for the Joss, damage,
expense or deficiency and any expend y the C Ith 28 a result of the loss,

damage, expense or deficiency as the Air Board directs to be paid by the member. . .

“(2) In determining the amount payable by a momber under this regulation, the Air

Board shall take into consideration-—
a) the gravity of the member’s negleet, misconduct, failure or contravention;
b) the extent to which that neglect, misconduet, failure or contravention caused or
contributed to the loss, damage, expense or deficicncy;
(c) the rate of pay of the member; and
(d) any other relevant matters. R

“(3.) An amount which the Air Board directs undor this regulation to be paid by a
member shall be deemed to be a debt due and owing by the member to the Commonwealth and,
without prejudice to the right of the Commonweslth to recover the amount by other means, may
De deducted in such instalments, and in such mauner, as: the Air Board directs from the pay,
allowances and other moneys which are, or which may become, payable to the momber by the
Commoniealth under the Dofence Act or the Act.

“(4.,) The powers and functions conferred on the Air Board by the preceding provisions
of this regulation may be exercised and performed by an officer authorized by the Air Board for that
purpose, but, in the cxercise and performance of those powers and functions an officer so authorized a .
shall not, in resﬁuct of a particular loss, damage, expenso or deficioney, direct the payment to the
Commonwealth by a member of an amount which exceeds an amount equal to the pay and
allowances of the member for a period of twenty-cight days,

“(5.) Whore an officer so authorized by the Air Board has dirceted that an amount be ' .
paid to the C lth by a l

a) the commanding officer, if any, of the officor;

b) the air or other officer, if any, commanding the command in which the officer is ' ¢
serving; .

() if the officer is outside Australin or on war service in Australin, the officer, if
any, in chief command of the force to which the officer belongs; or

(d) the Air Board, i '

ghall, at the request of the member, review the direction and may, in his or its diserotion—

¢) confirm the direstion;

§f§ cancel the direction; or

g) direct that a lessor amount bo paid to the Commonwealth by the member.

#(6.) A dircction by an officer made by virtue of sub-regulation (4.) of this regulation
or the last preceding sub-regulation shall, for the purposes of this regulation, have the same
foree and effect as a direction by the Air Board.”.

. R 1

',)é':ll{“\“‘[ in ‘I‘Y‘!‘f Caﬂm;mwealml Gal:clﬂl" ol‘lmllzlb -}D‘I’l:uur)‘. 11050. 4 ts of the Alr B Regulatt
atutory o8 27, as _amendnd to 3 previous amendments of he
tootnote T o Statutory Rules' 3055, No. 80, and ace also Stntatory Rulea 1005, No. 43, A Foreo Regulatlons, sco
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ATTORNEY-GENERAL'S DEPARTMENT.
PanrramenTARY DRAFTSMAN,
B Canperza, ACT,
No. 54/2013,
18th April, 1956,
Memorandum. for—
The Seeretary,
Senate Standing Committee on
Regulations and Ordinances,
Parliament House,
Oanperra, ACT.

STATUTORY RULES 1955, No, 92.

I refer to your minute to the 8 'y, Attorney-G 1's Dey with which you forwnrdcd
a copy of your memorandum dated 20 March, 1956, addressed to the Secretary, Department of Air.

2. In your memorandum, you state that the Senate Standing Committee on chu'!nﬁons and
Ordinances has %uuricd whether regulation 515, which was inserted in the Air Force l}cgulutmns by the
b tioned Statutory Rule, is i with that portion of section 3 (3,) of the Air Foree Act, which
provides that section 58 of the Defenco Act shall apply fo the Air Foree. The Committee states that “by
constituting the Air Board a court to determine damage without a trial or hearing, regulation 515 would
appear to cut across section 58 of the Defence Act which provides for claims for damage or loss to bo brought
before a court of law ”,

3, For the reasons stated in the following paragraphs, I do not think that regulation. 515 of the Air
Force Regulations is inconsistent with scction 3 (3.) of the Air Foreo Act. That scetion, so far as is relevant,
reads as follows:—

“(8.) Part 1., sections thirty, forty-three, forty-six, forty-seven, fifty-one, ﬁity~thr'ce and
fifty-eight and Parts IV, to XIV, (both: inc]uaives of the Defence Act shall, subject to this Act,
continue to apply to the Air Foreo:

Provided that . . .

4. Scetion fifty-eight, it will be seen, is not applied unconditionally to the Air Force, Tt is, by the
oxpress terms of section 3 (8.) applied “subject to this Act”., The expression “this Act” is defined by
section 2 as including all regulations mado under the Act, Applying the defined meaning of the exprossion
to section 3 (8.), tho section means that scction fifty-cight of the Dofence Act applies to the Air Force
““subject to this Act and the regulations made under this Act”.

5. Section 0 authorizes the Governor-General to make regulations, not inconsistent with the Aet,
preseribing all matters which are required or permitied to be preseribed or which are necessary or convenient
LY ibed for: ing discipline and good gt of the Air Force and the members
thercof whether within or beyond the limits of the Commontwealth, or for carrying out or giving effect
to the Act. I do not think there is any doubt that the regulation is a regulation which is convenient to be
preseribed for securing the diseipline and good government of the Air Force, Consequently, those: portions
of the Defence Act which, by section 3 (3,) of the Air Force Act, apply in relation to the Air Force apply
subjeet to regulation 516,
6. Tho view expressed above las beon held and applied
3(8.) was onacted in its presont form,

7. Morcover, it is by no means beyond doubt that regulation 516 would bo inconsistent with soction
58 if the section were not subjeet to the regulation, TFurther, I do not think that the Committed’s statement
that the Air Board has been constituted a Court to d ino damage without a trial or hearing correctly
rapresents the effeet of the regulation.

tly by this Dep since section

(8gd.) J. Q. Ewens,
Parlinmentary Drafteman,

DeearTaENT or Ars,
Mzrsovrne, 8.0.1,
24th April, 1058,

Ref,: 83/1/043.

Becretary,
Reopilnti and Ordi C 1

Th'; Senate,
Cannengs, A.C.T.

STATUTORY RULES 1955, No, 92.
(Your lettcr 20th March, 1956,)
Binee the: reccipt of your letter of the 20th March, concerning the legality of Air Forco Regulation
515, I have received a copy of s memorandum dated April, 1956 (reference 54/2013) seiting out the
views of the Parli tary Draft Att I's Dopartment, on the subject matter, The views
expressed are concurred in by this Department.

(8gd.) E. W. Hicxs, Sceretary.



STANDING COMMITTEE ON REGULATIONS AND ORDINANCES.

MINUTES OF EVIDENCE.

(ZL'aken at Canberra.)
WEDNESDAY, 16 MAY, 1056,

Present:

Senator Arxorp (Acting Chairman),
Senator Byrne. Senator Willesce.
Senator Laught, Senator Wright.
Senator Seward,

Obscrvers:
Mr, J. Q. Ewens, Parlinmentary Draftsman,
Mr, O, L. 8. Hewitt, Department of the Treasury.
Mr, F, I, Cox, Dopartment of the Trensury.

Trancis Joseph Mulrconey, Assistant Secretary,
Department  of Air, Melbourne, sworn and
oxamined,

The Chairman.—G before we

taking tho evidence of Mr, Mulrooney perhaps, in order
to make the matter clenr, I should outline the purpose
for which we are gathered this morning. This Com-
mittee hns been tituted a ing to the Standi

Orders. and all regulations and ordinances laid on the
table of the Senate stand referred to this Commitiee
for consideration and, if necessary, report. Sinco
1032 the functions of the Committee have been to
serutinizo regulntions and ordinances and to ascertain
first, if they are in accordance with the Statute,
secondly, that they do net trespass unduly on personal
rights and privileges, thirdly, that they do not unduly
make the rights and liberties of citizens dependent on
administrative rather than judicial decisions, and

ances including deferred pay of that member such
amount as, in the opinion of the Air Board, is neces-
sary to reimburge the Commonwealth in respect of the
loss or cxpense or any expenditure, and that amount
may be stopped by the Air Board out of the pay and
allowances of the member, That regulation continued
in fores until 1040 when it was repealed, The reason
for the repeal was that in 1039 the Air Force Act 1023
was nmended to provide for the application to the
Royal Australian Air Force of certein parts of the
Imperial Air Force Act, That decision was taken to
bring the Royal Australian Air Torce into line with
the other Australian defenco services which had had
applied to them imperial legislation, That meant that
we had to omit from the Air Force regulations all those
regulations which related to discipline and which might
be in conflict with or might duplicate somo provision
in the ImLmrinl Air Force Act, The provision which
cnables substantially that prineiple to be continued in
the Air Foreo legislation is contnined in scetion 137
of the Imperial Air Force Act, which provides for
what is ealled penal deductions, That section reads, in
part, as follows:—

The following penal deductions may be made from the
netive pay due to on officer of the Permmment Alr Force or
the Citlzen Alr Force when called up for war serviee . . .
The particular paragraph of the section—4—states—

The sum required to mnke good any loss, damage, or
destruction of public or service property or property belonging
to the Nayy, Army and Alr Force Institutes which, after
due investigation, appeara to the Air Board to lhave been
oceastoned by the wrongful act or ncgligence on the part of
the offleer,

In reading that regulation, I have modified and adapted

i d ith the schedule to the Air Force

fourthly, that they are concerned I\\'ith ad strative

it in with
TRegulati It does not read in that way, of course,

detail and do not nmount to o log
which should be a matter for parlinmentary enactment,
Mr. Mulrooney’s presenee here to-fny is a result of a
request mado to the Minister for Air for an officer
of his department to be made available to the Com-
mittee to explain the reason and purpose of Statutory
Rules 1955, No., 02, When we examnined this regula-
tion proviously it left grave doubts in the minds of
the Committeo that it may transgress some of the four
prineiples that I have read this merning, I under-
stand that Mr. Mulrooney is awaro of the correspon-
denco that has passed between the Committee and his
dopartment, and that the Parliamentary Draftsman
is also clear about the whole maiter, Perhaps now
Mr. Mulrooney might set out to the Committee the
reasons why his department has made the regulation
and the views it has about it. After ho has made the
statement, the bers of the itteo may i

him on any point that they feel should he cleared up.

Would you make a statement to the Committee, Mr,
Mulrooney, about the views of the DNopartment of
Air?—Yes, I appreciate tho reasons behind this investi-
gation by the Senate Committee on Regulations and
Ordinances, and therefore I think that I should start
at the beginning of this yatter, The principle in the
regulation is not a novel one being injected into the
Air Force Regulations, In fact, in 1928 by Statutory
Rules 109 of 1928, regulation 163a was inserted inta
the regulations, That regulation provided that where
any loss or improper expense has in_the opinion of
the Air Board been eaused or incwrred by any member,
thero shall be chargeable against the pay and allow-

in tho original Imperial Air Force Act. That seetion
applicd, therefore, and continued the same principle
substantially which had been included in Air Torce
rogulation 1634 which I quoted to the Committee
carlier. There was one difference, howover, and that
was that while requlation 163 applied to officers and
airmen, section 137 of the Imperial Air TForco Act
applied only to officers, In relation to airmen section
138 of the Imperial Air Force Act, the relovant seetion,
as modified and adapted in accordance with the Air
Foreo regulations, provided that—

The following pennl deductions mny be mnde from tho
ordinary pay due to an airman of the permanent Alr Foree
ar of the citizen Afr Foree when called out for war service:—

(3) Tho sum required to make good such comnonantion
for any cxpenses, loss, damage, or destruction ocea-
sloned by the commission of any offence ns may be
awarded by the court martial by whem hie §s con-
vieted of sueh offence, or by the autherity deal
ing summarily with the charge wnder scetion forty-
seven of this Act, or if hio {s an honrd one of Tiis
Mejesty’s ships, by the commanding offleer of that
ship, or where he %ns confessed the offonce and his
trinl s dispensed with by order under Section 73 of
this Act as may be awarded by that order or by any
other order of a competent air-force authority
under that section.

The Committee will seo, thercfore, that the ponal
deduction could only be made where the aitman was
being dealt with for an offence,

Senalor Byrno—Did I understand you to read
“where he is called ont for war service ”1—That is,
a momber of the Pormanent Air Fores or of the Citizon

Air Force called out for war service, That means
to say, when he is on full-time duty. War service
meansg service during time of war or at a time in
respect of which a proclamation has been issued declar-
ing that n state of war exists,
Senator Byrne—It has o limited application t~
s

Mr. Ewens~But only ag regards the Citizen Air
TForce?—Yes. I thought that Senator Byrne meant
that by his question. To explain the matfer, scetion
138 states—

The following pennl deductions may be made from the
ordinary pay due to n ajrman of the Permancnt Alr Foree
or of the Citizen Air Force when called out for war service.
Complaints had been made by the Auditor-General
that conrts-martinl and commanding officers, when
denling with offences, were not adverting to the require-
ments of that seation, When airmen were convicted
of charges, cither by a court-martial or a command-
ing officer, they certainly received punishment, but that
punishment did not provide also for penal deductions
from their pay. That was one of the eomplaints,

Senator Willesee—Although the power wus there,
was it not?—Yes, although it was there. That pusi-
tion, of course, obtained until this present regnlation
was gnzetted in December, 1055. In 1946, the
Trensurer gave u direction as to how the people who
were guilty of misconduct or negligence in regard to
their handling of public moneys and stores, &c., should
he dealt with, and on the Oth October, 1046, the
Tressury issued a memorandmn stating—

I lave to advise (In rclatfon to previous correspomdence)
that the Trensurer has now approved thut action on the
fallowing lines be tuken:—

(e) Thnt euthority be provided in the regulations of
. the Navy, Avmy and Air conferring power on tho
Services Boards to require the recovery of o loss
or deftelency Ly deduction from pay of the mem-
Ler_responeible (sueh o Frovislun already exists

in Naval Financial Regulation. 143a);
() That a deeision fu regard to recovery may he taken
by a Serviee Board without nccensu\;i]y ,rcqulring

s a y o judicial by n
board of fnquiry or a court-martial.
The memorandum then goes on fo give quite & number
of detailed conditions and procedure in regard to the
adjustment of these losses and deficiencies. It is some
two pages in length, and I shall not read it unless the
committeo wishes me to do so.

Senator Byrne—~Is there any part of it that you
think is significant{~—No. I think tho principles are
Iaid down in thet paragraph I have just read.

Senator Wright—The witness might read tho first
two paragraphs gs a sample for the benefit of the
Committee. Could that be dono?—The first para-
graph reads as follows:—

In regard to detailed procedure to be followed on the
adjustment of losses or deficlency, it is suggested o routine
us hroadly outlined heveunder would be satisfactory when
the al to the ave

h
ligen efteeted:
{(6) n member to be vesponsible to make good the amount
of any loss or deficlency in public moneys entrusted

to him;
{4} unless sp‘euln] circumstances or good reasons exist,
a member shall make good the smount of an;
such loss or deficiency without delny, deduction
being made from pay if necessnry,
“Lhat is the sort of provision contained in the state-
ment,  The member may submit reasons why tho
deduction should not bo made, & The. regulations, or
tho .conditions, were the subjoct of protracted nego-
tintions between the dopartments. The threo Servico
departmionts considored them in relation to their own
réquiremonts,” Tho Servicor Boards had their:-qwn
views on the matter. These' were recoiciled at con-
fefoncos 4vith: the Tieasury., in 'Mn]bdﬁrug - mnd,

eventually, regulation 515 came into being. I do not
think that I need go into the details of the depart-
mental controversy, ‘That decs not affeet matters so
far as this Committce is concerned.

Senator Wright~—Did it operate over the whole of
the nine yearsi—I would not say that it did, Quite
a number of circumstances held it up in different
places,

The Chairman~3embers of the Committce have
heard Mr, Mulrooney and they will now have an
opportunity to ask lim questions,

Senatar Seward—You have faid that an airman
hias o right to appeal acainet decisions, To whom
would the appenl be made?—Under the law o it was
hefore vogulation 515 was enneted, he would be dealt
with by a conrt-martisl or by his commanding officer.
Under the law, he had the right of appeal nltimately
to the Air Board, and le had the right to petition
for a roview of that seutence or puni-hment to the
Governor-General; that iv, if eonvieted by a court-
martial, Tf ho were convieted by his commanding
offiver, hie had the right to have the eonvietion reviewed
up to the Air Boord stage. In faet, the Air Board
or an officcr reviows summary panidine nts to ensure
that they ar eonsistent and not exees-ive.

Senator Byrne—As “of cour~o” they review them?
—Yes,

Senalor Soward.—~What is the difference between
a hearing by a court-martial and by a commanding
officer? Dors it apply to a limitation of severity of the
cnsed—Tt all depends on the reverity of the eace and
whether the airman cleets to Le tried by conrt-martial.

Senalor Byrne.~I examined this regulation and the
correspondence that has been presented between the
Treasnry, the Auditor-General and the Service depart-
ments. Tho problem as I seo it was the departments’
and, possibly, within their reeponsibility they are try-
ing to improve the administrative effiviency which is
under their control,  Apparently, lvsses have been
experienced and not recovered, The Auditor-General
pressel the Treasury, and the Treasury pressed the
departments, On one side, there was desire to have
administrative eflicieney, but on the wher aide, we have
the responsibility to ensure that, in that dvive, indi-
vidnal rights and liberties are not unduly impaived.
My approneh waes that this regulation has tended to
disturb rensonable balance between the two, and it
appears that this Committee might assist to have the
balance ratored, That was my appronch which was
confirmed when I saw the impetus behind this matter
which was at the administrative lovel for cortain pur-
poses. 1t appeared to me that these are not piinarily
pennl contingeneies. Tt is a provision aimed at indem-
nifying the Government, recouping losses and protoet-
ing the Commonwenlth. I wns interested in the British
statute which spoke of penal recovery as though the
matter had both eategories, T think that in the part
of the regulntions into which this was beiug written,
and the part of the regulations into which similar pro-
visions had been written, the imposition of these
recoveries were not penal in character but purely of
an indemnity nature to protect Commonwealth pro-
porty. I was not aware of the history of this matter
as Mr. Mulrooney las given it and as it emanates
from the Imperial Air Foree Acet. The Commeon-
woanlth Defencoe Act, section 8, had been cnvried into
regulation 35, Section 58 is something which is
receivitig the statutory attention and recagnition of
the Commontvealth, and with that re-ognition it sets
but where protection is required to property in one of
the Services. I any loss accurs in the cirewmnstances
sot down, judicial procadure is insi-ted upon, Now we
find the regulatioh being, introduged which has net
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received that statutery recognition of the Parliament
as section 58 would have, and which imports s duty
towards determination of the quantum and the refer-
ence of guilt to an administrative tribunal,

Senalor Byrne (continuing).—It appeared to me,
therefore, that this was something which was
being i d without parli 'y iderati
or statutory cstablishment. I do mot wish to
occupy the whole of the time of the C i

the Air Force Act that the Defence Act would apply
subject to the Air Force Act, which included Regula-
tions which might be made under that Act.

Senator Byrne~~We agree with that, There s an
overall statutory authority to do something like this,
perhaps, but it is done by regulation  ultimately
n]t.buugf) there is a standing statutory provision which
still applies in very parallel cireumstances which insists

but I will run through the points I had in mind

ona principlef—Yes.
Senator Bg{rng.-'-;n other words, there has been by

briefly. Seetion 58 which received the i
of the L h Parli blished the

o by-pussing of a statutory

1,

principles of recovery by judicial procedure through
the courts and that it must be unit property, Does not
regulation 516 go beyond scetion 587 Scction 58 pur-
ports to deal only with Commonwealth property and
more particularly property entrusted to a unit, Regu-
lation 515 (1) (a) gocs right beyond that sphere in its
effeet, docs it not?—J do not consider it does, In my
view, the provisions in regulation 515 and in section
58 are mutunlly cxclusive and I suggest that the Air
Board would not he offending agniust section 58 by
proceeding under regulation 515,

Senator Byrne.—1 agree they are mutually exclusive,
That is my point; they deal with different things,
do they not{—Yes,

Senator Byrne~One deals with Commonwealth
property and its protection 8s unit property and the
other deals with any loss, damage or expense, whatever
the terms are, occurring to the Commonwealth by
negleet or misconduet. Is that right?—Yes,

Senalor Byrne~-My point. was that the first prin-
ciple only had received cxpress statutory recognition
in the Commonwealth, that is, it had to be Common-
wealth property and a judicial procedure was pre-
seribed,  Now you go right beyond that. This could
be the property of a stranger. I instanced in 2 review
that was made for the Committee n_case which extra-
ordinarily found a parallel yesterday., I instanced
the case of an_airman disobeying Air Force instrue-
tions, flying below n preseribed ceiling, damaging the
property of a citizen who claimed successfully against
the Commonwenlth and the Commonwealth establishes
a debt against the airman, which could be recovered.
There is no Commonwealth property involved though
it is expense incurred to the Commonwenlth, Yester-
day we liad the case in Sydney of an aircraft flying
over o ship, which is almost a_complete case in point.
Doos not regulation 515 in that part go completely
beyond what is contemplated in seetion 58 where a
judieial proceduro fs preseribed in a limited area? Here
no judieial procedure is preseribed in a vastly
widened area #—Yes, Regulation 515 does not purport
to be made under the Defence Act, of course; it pur-
ports to be made under the Aér Force Act 1923-1052,
In that Act, of course, certain parts and sections of
the Defence Act are applied to the Air Force, subjoct
to the Act, and the Act includes the Regulations, 1
think this Committee has already had an opinion from
the Parliamentary Draftsman on that matter,

Senator Byrne—~That is right. We acknowled,

lished principle still applying to the Air Force,
That is it in effect, is it not?—That is so,

Senafor Byrne—Section 58 refers to the &mlection
of articles, the property of the Commonwealth, When
yoit eome to regulation 515, you find the same sort of
provision is mede in regulation 515 (b). If you look
at section 58, there is a procedure there which is man-
datory, In other words, civil proceedings must be
taken. Xf tho Minister or the appropriate person
elects to recover, he must proceed.

Mr. Ewens.~T am afraid I do not quite follow what
Senator Byrne says when be says the procedure in
section 58 is mandatory.

Senator Byrne~If ho clects to recover, he must do
80 in the way Iaid down.

2Mr. Ewens~—Offhand, T would not agree with that.
Tt says that the Joss may bo recovered by the command-
ing officer, It gives him the power to sue but. it does
not say ho must sue, It is facultative, not mandatory.

Senator Wright.—It says, “Recover by the Com-
manding Officor by action in any Federal or State
Court ”,

AMr, Ewens—I understood Senator Byrne to say
that he must recover, .

Senator Byrne.~—No, if he recovers, he must recover
in that way.

Senator Wright.—Mr, Chairman, I should like to
havo the witness questioned. The Standing Ordors
require uy to conduct deliberations in the absence of
strangers and T should like the witness to be questioned
by cach member in turn so that we could conclude in
time,

Senator Arnold~You would rather not have any
explanations from the Draftsman at the moment?

Senalor Wright—~The Draftsman will give us his
views later in proper scquence.

Senator Byrne—That was my interprotation. If
it were a requirement that the Commanding Officor
recover in that way, if ho elects to recover, regarding
Commonwealth. articles, there would then be a conflict
batween that and regulation 515 in the place I have
referred tof~—No. 3158 pives an optional procedure,
If that is the correct rcndgnlg of section 58 thore would
bo a confliet between that and 51589~—Yes, if your view
of the scetion is correct.

Senator Byrne.—Looking at the Treasury minutes
submitted to us, that is the minute from the Treasury
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that, but it might bo queried. The point is that there
is a scetion 58 of the Defence Act which still applics to
the Air Force?—Yes,

Senafor Byrne~—It establishes certain prineiples by
legislation —Yes.

Senator Byrne.~~Within tho aunthority you have just
sketched a vogulation is made which departs from that
principle and extends it by rogulation, There you
have the two thiugs; yon have Parliament adverting
to onc principle and insisting on it, and you have &
regulation which has not received the seruting of
Parliament. establishing a different and wider prin-
ciple, perhaps within the competence of the statutef—
As I said o moment ago, the Legislature also said in

to the T: , wo find that peragraph 6 reads—
“The substantial matter at the conference was that a
member should be required to make good” and so on.
You have atiempted to_earry that prineiple precisely
into this regulation?—Yes,

Senator Byrne.—There has been an intent in this
regulation to avoid the barriers of formal procesdings
where an offence is involyed #~—Wo would rogard any
docision of the Air Board under this regulation 28 a
purely administrative decision, and I believe that it
18.a_procedure which is quite common in the. adminis.
iration of a service such as the Royal Australian Air
Fopeo, There are many administrative. decisions made
llag the Air Board which are penal in their nature.
or axumg]u, an airmgn might want to take out his

it b,

discharge because he may have an opportunity to obtain
& position outside which might Ife worth twico the
aa]alX he is getting in the Air Force, In such a cese
the Air Board hes the right to refuse the discharge
until the airman has completed the term of his engage-
ment. Tho sirmen pleads that he should get the
discharge, and not getiing it might result in him losing
o considerable amount of money,

Sendalor Byrne.—1Ts that not a matter of contracti—
No, under the Defence Act and the regulations of the
Air Foreo there is no contract,

Benator Byrne—1It is contractunl by naturei—Yes,

Senalor Byrne,—In a easo where section 515 is com-
plied with by an aivman and he disobeys an instruetion
or contravenes a regulation and loss or damage is
i d destroyed, the Air Board makes

or_prop
this determination?—Yes,.

Senator Byrne—~In doing that, does it not also
dotermine who is guilty in that offence?—The Air
Board would not regard the member as having com.
mitted an offence,

Seonator Byrng—Daes not the Alr Board, in the
process. of establishing the member's liability to pny,
also establish that lie bas contravened the Defence Act
or Regulations or has discbeyed a lawful order or
instruction?—X would not regard tho Air Boards
decision as a decision that. the member has been guilty
of an offence,

Senator Byrne—Not of n violation of the provisions
of pf—Obviously, yes.

Senator Byrne—If there were a loss of property
through a man disobeying a lawful order, he would
ho chiarged under a very formal procedure under which
he would bo heard?—Yes,

Senalor Byrne—DBut you are cnsting all that pro-
cedure aside in this regulation and determining a
breach as ancillary to certain action without follow-
ing out those procedures in a substantive chargo?—I
do not think that is a fact, There are eases in which
wo should have fo charge o man with losing by negleet,
but I have brought with: tne a register of penal dedue-
tions made sinee August, 1854, under the old scction,
137, and I shall read some of the entries—* Error of
Judgment by experienced pilot causing damags to
Vampire aireraft to the extent of £2—£5 deduction
from pay and allowances”. I think that £2 men~
tioned thoro is an orror, but that is tho typo of entry
in the book. Another one is—* Negligence in porforms
ance of duties, loss of public money—£3 deduction
from pay under section 137", Another is—¢ Nepli-
gonee n respect of performance of duty, lass of publie
moneys £51—£3 deduetion from pay”.” Another onc—
“ Negligenee which resulted in the.loss of an cight-day
clock, a barometer and a thermometer—£10 deduetion
from pay® .

Senator Byrne~Do you not in fact establish a
breach against a man without charging him or follow-
ing the normal procedures?—If n man were negligent
and lost an cight-day clock wo would not necessarily
charge him with an offence. We would adjust his pay
to obtain a reimbursement.

Senator Byrne.—If he disoboyed a lawful order or
instruetion in a serious manner, what would happen
to him--He would bo dealt with by courtsmartial,

Senator Byrne—You think that would be owing to
him #—Yes.

Senator Byrne—If loss or damage occurs to the
property of the Commonwealth, the Air Board only
has to establish to its own satisfrction that thers has.
beon a breach and that losses have occurred 3—Yes.

Senator Byrne—~But have you not established that
breach against him without using tho procedures of the
Air Forcof~TIt dopends on the:nature of the act, For
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example, certain persuns had revolvers issued to them.
They were supposed to keep them in a drawer under
lock and key. Some of them probably forgot to lock
the drawer and lost their revolvers. That sort of thing
was quite common. Perhaps they were occupying a
tent and the sceurity was not too good and the revolver
disappeared, The airmen in that case were deducted
to the value of the goods lost. You would not regard
those people as having committed an offence, It was
almost a quasi civil action and there is a distinetion
between a quasi civil action and a quasi eriminal charge
that you suggest is made against him,

Senator Laught.—Senator Willesee suggested that
there was a certain power held by the Air authorities
to recover money for the Commonwenlth in the case of
loss or damage, and the witness said that that power
was there but was not used, I now ask whether the
witness knows tho reason why that power was not used
first, by commanding officers, and secondly, by courts
martial ?—No, I am afraid I eannot give that informa-~
tion, I think it may have been due to the fact that
seetion 137 was a little removed from the other parts
of the manual of Air Force law and members of courts
may not have known all the law, or may not have been
properly ndvised by the Judge Advocate assisting the
court, That is why they may have failed to do it.
On the other hand, if the court were inflicting a
punighment it may have felt that it should not inflict
any further punishment in the nature of a penal
deduction. Tgoy are the possibilitics.

Senator Laught.—To your knowledge, before putting
out this new regulation, that question was not fully
investigated, was it #—X will say that from time to time
lotters wore aont to the Commands and to commanding
officers pointing out to officers generally that they
should advert to sections 137 and 138 when they were
{rying a man.

Senator Laught—Do you know what the general
answer was to those letters or recommendationsi—
Yes, I think there was some slight improvement, I
point out, however, that the discussions which take
place when a court-martial proceeds to consider sentence
are not recorded in the same way as the evidenco is
recorded.

Senator Laught—Do you have eonferences at any
time with the Jegal officers of the Air Foree to discuss
legal problems that arise at courts-martial? Do you
ever gathor them in and have a chat to them on these
matters?—-From time to time courses arc held for
officers. They might do staff courses or training
courses, and an clement of legal instruction is given
at those courses by the Direetor of Legel Services.

Senator Laught—But you consider that the only
way to overcome your difficulties i3 by means of the
amendment that has been put forward —Well, to have
it in addition.

Senalor Laught—To add 5156%—Yes, to have it in
addition.

Senalor Laught~Could you give me any rough
figures to indicate how many cascs of restoration are
niade each year through the action of commanding
officors or of conrts-martial?—No, When I roceived
the summons to attend this committee, I tried to have
taken out details of the penal deductions which may
have been made by commanding officers. I have somo
records here of the sentences inflicted by courts-martial
which in some cases do and in_ other cases do not
include this penal deduction. I do not know whether
the Committes would like me fo refer to them,

Senator Laught—T think we can short-out my
interest in this matter by asking whether it would be
a matter of 100, a dozen, or only three or four a year?
—There were twenty during the period 1054-55,
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Senator Laught.—~That is, twenty cases in which
courts-martial did not nward stoppage of pay to com-
pensate for loss to the Commonwealth or other personst
—Yes, in two years. I have here also details of cases

Commonwealth such amount as the Air Board dirccts
shall be paid?—On a strict reading of the regulation
I would say that there is no need for the Air Board
to have regard to any court of inquiry or investigation
y the ding officer.

in which stoppages were awarded to P the
C 1th after by courts-martial.
Between June, 1954, and March, 1956, o period of
about two years, there were cleven cases,

Senator Langht.—Could you let me know how mauy
instances of loss there were in that period that were,
heeuuse of faulty regulations, not dealt with?—DNo,
1 am afraid I have not got those details. I know that
from Angust, 1054, to October, 1953, 25 enscs of 'nll
sorts, denling with penal deduetions, were dealt with
by the board. The amounts included sums of £3, £10,
and again £10, There is reference to a en-e of
negligenee in performance of daties which re\ul(ul‘m
the disappearance of £50% from moneys for puy, The
officer concerned was g flight lieutenant, and the amount
of the award by the Air Boeard was £100,

Senalor Laught—~So that no full compensation is
evor awarded, apf areutly, in the eases you have cited,
A token amount is awarded?—Yes, that is so. Ilero
is another one, I think 5t concerns the loss of the
£500 to whieh T have refured. The offier eoneerned
had an award of £10 made against him. Two oﬂlﬂ:rs
were concerned in the matter, and the Air Board said,
“«Well, the degrees were different”, Those were the
deductions that were made, There is reference to
anothier one here: * Theft of public moneys, £40 7.

Senator Wright.—Would you tell us whct!wr or ot
you regavd the jurisdietion of a court-martial as dis-
ciplinary t-~Certainly, yes.

Senalor Wright.—~And that is its only purposet—
Yes.

Senalor Wright.—~Do you regard the purpose of
this regulation as disciplinary or I oy i~T
would eall it compensatory.

Senator Wright—~Would you agree, then, that the
purpose of the court-martial procedure and the purpose
of this regnlation 515 are entively different?-—Yes.

Senator Wright.—Ts it the intention of your depart-
ment, when framing this regulation, to provide for

fon being ree d from an offieer by
decision of the Air Board only?-~Oh, mo. If the
officer s denlt with by disciplinary court-martial and
that court properly exercises its funetion it will then
moake a pennl deduetion in arcordance with the law.

Senator Wright—What law2—Scetion 137,

Senator Wright.— Tlow would the juriediction of
regulation 516 be oxercised ?—Tt wonld be exereised
in this way: The_deficiency, loss or other incident
mentioned would be reported by the commanding
officer, .

Senator Weright~—~That is, in a enso where it
requived disciplinary action hefore u court-martial—
No, not necesenrily 3 if it occurred in the unit it would
have to be reported. Tf there is any loss, the Andip
Act requircs sume report to be made.

Senator Wright.—Yes, but my question was: Jow
is this anthority under regulation 513, wlich youn agree
is of P v nature and di altogether
from the disciplinary power of court-martial,
authorized other than by decision of the Air Board?
It is quite obvious, is it not, that it is a decision of
the Air Beard and nothing else? If there has been
a court-martial, of course the evidence before it will
be taken into account by the Air Board 2—Yes.

Senator Wright. - -Does not the regulation say that
if the Air Board considers that the loss is due to cer-
tain things tho officer shnll bo liable to pay to the

Senator Wright—~Exactly. There is nothing in the
regulation to require any procedures to_ take place
before the Air Board makes it decision?—No.

Senator Wright—Does your department intend the
scope of this regulation to cover not only loss of ser-
vieo moneys and servive property bnt also fo cover
third party claims?—TIt could cover those,

Senator Wright—Y am aking does your depart-
ment, gs evidenced by that correspondence over a num-
ber of years, rince apparently the Treasury dircetion
of 1046, intend this rezulation to embraee within its
scofe not only compensation for deparfmental moneys
atd stores but also third party claims?—I think that
the department or the Air Board would consider each
cnse that eame beforo it on its merits,

Senator Wright.—DBut that is a question of the exer-
cise of the regulation, In framing this regulation as
a law, giving the limits of your authority, does your
department intend to take authority for recovery from
n fervice member, compensation for third party claims
which, by neglect or misconduet or breseh of order, he
ineurs?—1I could not say that they intend to do it,
but they have not actually adverted to that when the
regulation was being made,

Senator Wright —Would you mnot agree that an
oxtension of your jurisdiction to that degree would bo
a very substantial amendment to_the law as defined
by scetions 137 and 138 of the Imperial Air Tores
Act or section 58 of our Defence Act?—I would not
say it was a considerable extension of seetion 137,

Senator Wright.~Do you regard section 137 of the
Imperial Air Torce Act as establishing authority to
recover compensation for third party claims incurred
by the member?—Yes, T would sny it would,

Senalor Wright—Would you read it again?—~* The
following penal deductions may be made from the
active pay , .

Senator Wright—Pausing there, docs it not refer
to penal deductions only, indicating that the deductions
are of a disciplinary character and not of a com-
pensatory charactor{—Yes, it does, “Penal? is rathor
a severe word,

Senator Wright.—You would never suggest that if o
man ran into a civilian acroplane and destroyed it,
s0 that there was a £13,000 claim, under that regula-
tion the Air Board would have the right to make
deductions from his pay to the extent of £13,0007—~
No, I doubt that that would ever be dene.

Senator Wright.—Wel, would you not readily agreo
thut an attempt to bring within the nuthority of the
Air Board authority to recover from its Serviee per-
sonnel T ti t a diseiplinary payment, bug
compensation—for a third party elaim is a substantinl
amendment of the present law?—I have never regarded
it as such,

Senator Wright.—You have agreed that at presont
you have only disciplinary powers and not compen-
satery powers?~—No, I hnve zaid that wo have com-
pensatory powers under scetion 137,

Senator Wright—Does it not apply to penal dedue-
tions?-Yes,

Senator Wright.—Do you suggest that it applies to
the extent that it imposes a pemalty for indiscipline?—~
I think it is a very unhappy word, and the English
drafting is not like ours,” There are a lot of other
things in section 137 which are called penal deduetions,
but could not bo regarded as penal deduetions, If
might ‘amplify that, T wish to atato that the Imperidl
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Air Foreo Act was the subject of an investigation by
a _S?lcct Committee of the House of Commons.
Arising out of that report a new Aet was passed named
the dir Force Acl 1955 which took note of this very
problem, The Seleet Comanittee was assisted by a
departuental committee which referred to this matter
and the report stated—

The exiuting scctfons 137 and 133 get gut wo-calied
penal deductions which may be made from the pay of oflicers
and soldlers respeetively, Tlu?' Inchude, houever, deductioms
in respect of mmintenance of families, and duductions which
may, be awarded as punislunents by wurts martial or sum-
marily, These are dealt with elsewliere, The remainin,
deductions under seettons 137 and 138 are all of o peng
nature in that though they niay not be awarded as punish-
ments, they are all ttsame estent, penalties for wi ng doing,
for negligence or fallure to fulfil cblizations. It t37to this
Jast category of deductions that your Cummittee has eonfined
clauses 145-148;5 they have, at the same tuue, renmed the

resent anomelies belveen setions 137 and 134 by applying
all future deduetions to both officers and other ranks,

Sengtor Wright—~What peint are you nuking 2—I
was makivg the point that the word ** penal” jg not o
very happy one, und would net be used in our own
legistation.

Senator Wright—~You would not have refepred to
this matter in your ecvideneedn-chief unles you
thought it was a substantinl matter. If you think we
should have it, go ahend. Is there anytling to suggest
that, before regulation 513, the Air Doard had the
right to recover cumpensation gs distinet from impos-
ing a pevalty for indiscipliney Is there any law to
which you could yefer to show where, before regulation
515, the Air Board had the power to order payment
of moneys as compen-ation as distinet from imposing
o penalty for indikcipline?—I would say that the Air
Board has always relied upon scetion 187 (4) which
I have quoted.

Senalor Wright—~In the actnal operation of that
section, the instances you have cited are snch as that
of the 20th September, 1455, where a pilot officer was
brought up under seetion 39 (a) (1) (E) in respeet of
damage of £13,000, IIe got 2 severe reprimand and
forfeiture of eighteen months seniority2—That was
by court-martial sentence.

Senalor Wright—In othier eases, where the loss has
been £00, pay was forfeited for fourteen or ten days or
for a period to cover some more or less nominal frac.
tion of the loss?—You are luoking as papers relating
to courts-martial Ayraceedings and not to the proceed-
ings~—if you could eall them such—taken by the Air
Bonrd under section 137 (4).

Senator Wright—If n man is arraigned for com-
mitting damage totalling £13,000 and the court-martial
is considering disciplinary mensures, olniously it
would be completely destractive of discipline to forfeit
his pay in the future uutil £13,000 was recovered,
Therefore, in ising diseiplinary nres, the
prime purpose is not to reimburse the Comnionwealth
but to inflict such a penalty as will bring the man up
to a standard of diseipline in future?—Yes, it may go
further beeause if he is reduced in rank, e loses a lot
of moncy,

Senator Wright—If the Air Buard, under section
515, has, as.its ehi. { purpose, compensation and it is a
case where a man s done £13,000 worth of damage,
can o sugzest wlere, under the regnlation, wo could
find anything that expresses the considerations by
which the Board will' determine whether the full
awmount, or part of the amount only, should be directed
to be recovered from the service member#—Yes. Sub-
regulation. (2) of regulation 515 states—

In determining the amount payable by n member under

this regulation, the Ak Board chal take Ino consilerntion-o

(a) the gravity of the moember's neglect, misconduct,
failure or contravention;

thy the evtent to shick that negleet, miveonduct, failure
or cantrasentic n caused or contributed to the loss,
damage, expense or deflciency;
{er the rate of pay of the member; and
(d} any other relesant matters,
Senator W right.~The power is unlimited so far as
the regulatiun is coneerned 3—Yes,

Senator Wright.. -}’nu are aware that Parliament
passed a Couttemartial Appeals Aet last year—Yea,

Senator Wright! -~ That provides for an appeal to a
tribunal only from o convietion rerorded by n court-
martial #-—Yes,

Sen:zlor Wright.—Is there any similar right of
appeas tu any tribupal, judicial or otherwise, from &
direetion of the Air Losrd made_under this regula-
tion{~Not at pre-cnt hut peshaps I might supplement
that answcr by raying that since the passing of that
regulation, this matur hos beon the subjeet of con-
sideration at Loth the mivi-terial and the departmental
Ievel.  As o realt, T ubwitted to the Parliamentary
Braftsman a further suberegnlation to be inserted in
that regulation in the following terms:—

Where @ memher §o dioatified with sny direction made
endvr A5y temlation he may, within three months after the
mahine of the direction, appeal o the Governor-General who,
after el inm tigation e e conaiders cquitable, may order:

(01 thut the dizestion stand;

{5} that the dire-tion he cancelled ; or

() that the dires tion he salid to the extent that a lesser
nmm]ll‘l; be puid to the Commonwenlth by the
memnber,

Senator Wright.—as the Parlinmentary Drafts-
man rejeeted that submission ?—No, Tt is being con-
sidered at present,

Senator Wright,—Tt iz not in your submission f—
No, The letter was written on the 23rd 3farch, 1956,

Senalor Witlesse~What do you anticipate will bo
the effect of suddenly ineluding this seetion 5157 Is
it desired to reeoup moro money whick was not being
done under seetion 1372—1I shuuld say that the Air
Board will not vary the procedure and policy which
lias been adopted under section 157 of the Imperial
Air Foree Act. That is the power that it had pre.
viously. It could do so, but, from my long know-
ledge of the working of the Air Bonrd, I suggest that
it would not.

Senalor Willesee,—Why alter the law if the policy is
not to be changed? I am hazy about the transfer from
regulation 137 to regulation 515, The fact that they
were not doing it might be because of the way in
which the manual was constructed i—It was not alto-
gether that, ~ The Auditor-General felt—and appar-
ently the Treasury felt also in 194G6—that proper
attention wa not being given (o this matter by those
whe shoull give it attention - the court-mattial or the
commanding officer, in respret of airmen. I am only
speaking in respeet of airmen as distinet from officers
beeause, in our view, officers had always been covered
by the administration determination principle under
section 137, Adrmen wore covered only insofar as
they cou’d be dealt with for an offence and an offence
was disclosed,

Senator Willesee~1 remember in the ense of the
Publie Service, the Bailey appeat when the question
of seniorify in the Public Servire wes examined, All
that the Bailay appeal did was to underline the Act as
it stood, but throughout the Commonwealth Public Ser-
vice it shatlered the whole poliey of promoting officers,
Therefore, I have taken the view that, oven if you are
only underlining regulation 137, it eannot fail to alter
policy completely. After all, the personnel of courts-
martial will ehange, and they will suddenly say that at
o point the Regulations were swept aside and new
powers_provided, as Senator Wright pointed out, with *
no limit. What are your thoughts on the question of
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a limit of muney?—I would be quite prepared to
recommend that o Jimit be placed on it. There ia a
limit in tho regulation now, of course, in respect of
lower authoritics than the Air Board.

Senator Byrne—Paragraph 2 of the Treasury
minute to which I referred says that as regards the
Army the outstanding weakness has been that no deduc-
tion from a member’s pay in respect of any such loss
is ordered unless he lies been convicted by judicial
tribunal and restitution in whole or part is included in
the sentence. That is the difficulty, is it not, as the
Treasury saw it¢—Yes. You can sce from the register
that is maintained in our office here that we do exer-
cise some powers under that, or we did exercise powers
under Seetion 137,

Senalor Byrne—Is it not evident that with the
Treasury’s impetus the whole intent of this regulation
hos been to avoid the obstacle presented by a prior con-
viction, to attain the same end without the interven-
tion of what hns been regarded as a procedure that
eluttered up ‘ultimately the ability to recover and
deduet?, That is the Treasury’s submission, is it not?
—Yes, what you have read there,

Senator Byrne.~-And this regulation in faet earries
that out?—Yes,

Senator Byrne.—~It is to by-pass the charging of a
man formally to the point of conviction?—VYes., But
of course there may be no offence disclosed as such.
The negligence might well be the negligence of the civil
law, not of the eriminal law,

Senator Byrne.~—1I thought it would be a breach of
what we might eall Air Foree Law, not necessarily
criminal or civil law. At least, that is the type of law
that you have made the condition precedent in this
regulation, a breach of the Defence Act, the regulations
or & lawfnl order. That is what might be called service
Iawi—VYes.

Senator Arnold.—At the moment there is no appeal
against this regulation other than the appesl wi ich
has been submitted to the draftsman and has not yet
been approved and in fact that appesl may never seo
the light of day?—We have asked the Parliamentary
Draftsmen to prepare this, The Minister has approved
that appeal being given cffcet to and I sco no reason
why it will not eome into being at an early date, as
soon a3 we get the d from the Parli 'y
Draftsman.

Senator Arnold—Would the department have any
foeling about withdrawing this regulation until the
appeal regulation is embodied in it?—Withdrawing the
regulation?

Senator Arnold—Tntil it was covered by this mew
reguletion embodying the appeal?!—I suppose wo could
say we would withdraw it. But would it not be better
to put it this way, that we will give an undertaking
that the right of appeal will ho injected into the
regulation,

Renator Arnold.—The Air Board, in deciding the ex-
tent of negligenee or guilt, has regard to_the ordinary
legal considerntions that apply to the ordinary courts,
does it not?—We have had no experience with this regu-
lation yet, because, as_you know, it hag on]i recently
come in. All those other deductions which have been
made are referred to, idered by and ded
upon by the Direetor of Legal Services as a matter of
departmental administration, The Director of Legal
Serviees is an officer of the Air Force who is respon-
sible for all legal questions affecting discipline. The
matter is as of course referred to him for his advice.
Whether that advice and his recommendation is
accepted is another matter.

Senator Arnold—~Does it leave with the airman the
foeling that he docs not receive the same protostion of
law through the court-martial that he would receive

in a normal court of justicef—You raise a very in-
teresting point. In this review of the Imperial Air
Force Act by the Select Committeo of the House of
Commons, one of the points made was that the old act
made a distinetion between officers and airmen in that
the Air Council could make e _deduction from the pay
of an officer but could not make & deduction from the
pay of an airmen, That had to be done, as 1 said
earlier, by a court-martial or g commupdmg officer
when dealing with an offence, It was said, and with
a lot of truth, that the airman would prefer on many
oecasions to have a deduction made rather than have
all the worry of being tried by court-martial and
having o conviction recorded against him, ~Further-
more, from the point of view of the discipline of the
service, the airman as such, that is the average man in
the ranks, docs not come into contact very much with
this regulation, but the warrant officer and the non-
commissioned officer might well come into contact with
it, If by, shall we call it, civil negligence, he is respon-
sible for some loss and has to b tried by c.ourt-mart'ml
the disciplinary control of the service is becoming
affected,  Quite often the warrant officer or non-com-
missioned officer is quite prepared to pay the amount
that he knows probably the Air Board would award
against him rather than go through all the worry and
trouble that would result from a court-martial
convietion,

Senalor Wright.—~Has Mr, Mulrooney any prefer-
ence as to whether we peruse the correspondence that
took place over the period of nine years to sce the
abjections and counter objections that may have been
voiced at diff tines to this p d ded
by the Treasury? I do not ask for the file. If ho
offers it voluntarily I should be quite interested to see
it. I do not ask for it to be submitted—The file
could be made available if the Commiites so requires
it, but quite often a lot of the comments might bo made
by people at partieular levels which could only be re-
gm‘ged s obiter and which would not have any real
bearing on the ultimato decision that was taken at the
higher Jevel by the Air Board, the department, or the
Treasury. While I have no objection to the gle boing
made available for perusal, I am just a bit doubtful
as to whother the Committee without some assistance
would be in a_position to interpret the importanca of
the opinion which might have been recorded at some
stage on the file.

Senator Wright—You do not give us credit for
much perspicacity thon 7—Well, sir, no. If T havo not
chosen my words well——

Senator Wright—No, you just say that perhaps we
would not evaluate the importance of the person giving
the opinion,—It is sometimes not evident from the face
of the document.

Senator Wright—1I leave that as o suggestion only.

Senator Arnold—Mr. Mulrooney, I am sure the
Committee would want me to sey that we appreciate
very much your presence with us this morning and the
way in which you have frankly expressed your views
to the Committee and tried to inform us on the matter
to which we are trying to find & solution. We aro
grateful to you for being here and we hope that we
will be able to come to some determination satisfactory
to overybody.

Mz, Mulrooney—~Thank you very much, If I might
just in reply say ¢hat I have appreciated the many
courtesies and restraint that the mombers of the Com-
mittee have exercised in my favour. It is a bit of an
ordeal to come before such a panel as this and I have

iated the kind xtended to me.

Senator Arnold-=1 think we will adjourn now to
another date,
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Mr, Hewitt.—I dislike rastng porsonal difficultics,
but I have a problem. T received the request to attend
this meeting at 8.30 last night and I prepared myself.
After an interval of soveral years, I have been trying

to take my children away for a holiday and I had'

planned to take them to-morrow. But I shall return
on Friday if I am required,

Senator Arnold—Very well, we shall continue for
the time being.

Cyrus Lenox Simson Iewitl, First Assistant Sceretary
to the Treasury, sworn and examined.

THE CHAIRMAN.—Have you prepared a state-
ment for the Committee?—I have not prepared a
statement. I could address the Committee and then
answer questions, if that course is satisfactory, Per-
haps I could preface my remarks by going further
back than Senator Wright and saying that this matter
commenced, at least for the Treasury, in 1943, That is
in my branch of the Treasury. There is another branch
loeated in Melbourne which is ealled the Treasury
Defence Division and which is also intimately esso-
cinted with this matter. I was unable in the remaining
time last night to obtain an officer from that branch,
but I can give the Canberra end of the story. If it
is neeessary an officer can come from Melbourne and
give his evidence to the Committee and then perhaps
I could elaborate on whet I am about to say. Our
actions in this matter started about thirteen years ago,
long before my own associntion with the Treasury
commenced. In view of Senator Wright's comments
and also the comments of Senator Byrne, I should
say that the action in this matter was not initiated by
the Treasury, ‘When Mr, Abercrombie was the
Auditor-General, he signed the Auditor-General’s report
on 21st March, 1044, for tho financial year 1042-43,
which included this matter. Thercefore the matter gors
back to that time, and indeed to before that time. In
paragraph 108 of his report the Auditor-Gencral of
the day stated—

Lossos of cagh and stores by defoult nn:ll other causes con-

o ineflicl

particular cases, and a considerable amount of timo
was token up in exemining the defects in the court-
martial procedure and, in particular, defects in the
pprop military lation 204a, It was repre-
sented by the Department of the Army that there were
two particular difficulties, The first was that sub-
section 1 of the regulations did not enable the Military
Board to impose o monetary penalty representing part
of the loss, but required it to jmpose a penalty repre-
senting the amount of the loss or damage. So they
would have had to imposc the £13,000 that Senator
Wright referred to, and that was considered to be defee-
tive. There was a second sub-section which provided
that the regulations should not be applied by the Mili-
tary Board to any loss, damage or expenditure which
could have been the subject of an order by a court-
martial. There was a deseription by the Department
of the Army of the difficulties of sub-section (2.) in-
cluding, so far as T can recollect, the difficulties in
ingerting into the charge to be placed before a court-
martial the preeise sum representing the loss or damage
caused in a particular ease. The Department of the
Army at that time was proposing that sub-section 2 of
this existing Army regulation shonld be repealed.
There is then on our file a series of eontinuing audit
letters, the obtaining of legal advice and consideration
of the preeise application to members of the services of
three scctions of the Audit Act of a similar character,
the Army regulation, the existing Navy regulation, and
the 1055 version of Air and Navy regulations, Then,
in November, 1045, there was a departmental con-
ference in Melbourne at which my colleagues from the
Melbourne section of the Treasury were present
together with senior ropresentatives of the Navy, Army
and' Air Force, at which the problem, which started
with the Auditor-General and the Minister for tho
Army, was discussed and examined at groat length,
From that eame 2 concensus of opinion that weaknesses
in regulation 204a of the Army should be climingted
by the removal of sub-section (2.) and alteration of
the mandatory amount in sub-scetion (1.). Air said
ﬂ}nt it would givo ideration to the reintroduecti

sequent mipon R}
heen numerous in the Dopartment of the Army during the year.
The apparent leniency of the courts of inquiry fn deating
with such matters was a rather disturbing feature in
number of instances, It is felt that Commonwealth intercsts
are not sufliciently protected by the existing military regula-
tions as related’ to procedure, By the application and

5 jon of the lons Army p not infre
quently obtained freedom from action for blame where, in
relatively similar circumstances in the Civil Servico the
existence of incffict would have bl

A little before that was published but arising from
the contemporary departmental action in the Depart-
ment of the. Army, the Seceretary of the Department of
the Army wrote to the Treasury on 8th November, 1043,
and quoted the terms of a minute placed on a filo by
the then Minister for the Army oxpressing concern as
to the position developing regarding the responsibility
of officers of the Australian Military Forces for publie-
funds entrusted to their care.

The Minister thought that the position should bs
investigaed to ascortain whother control could not be
introduced to place definite and final responsibility
under rexulations on officers charged with care of public
moneys Lield by them and for the failure to account for
the thoneys to be a military offence. He asked that
the terms of the minute be brought to the notice of
the Treasurer.

Senator SEWARD,—The word “ officors * is used in
the striet military sense?—No, in reference to all
personnel of the Army. The date of the Minister's
minute i3 26th October, 1943. There followed
2 serics of discussions and reports to the Treasury of

to the r
of 163s which dated, as Mr. Mulrooney
said, from 1926, and the Department of the Navy
snid that tho Department nceded to take no action
becauso their standing and existing regulation 1434
did all that wag necessary to enable the Navy Board
to mako deductions from pay and allowances.

It was the report of that conforence and that con-
census of opinion which was the genesis of the
Treasury dum of 24th September, 1946, that
the Secretary gave to the Committee. I wish to stress
that far from this matter having been conceived by the
Treasury, it followed from ection by two people outside
the Treasury, and came after a complete inter-depart-
mental discussion. from which emerged a concensus of
opinion,

I want to make quite clear the part of the Treasury
in the matter, The Treasurer's decision of 1946 was
conveyed to the Servico Departments, and thereafter,
until 1958, discussions proceeded about the form that
the various amendments should take, At the time, I
think there were various thoughts and suggestions:
that the regulations ought to be uniform sinco they
were dealing with 2 problem common to all three
services, The Draftsman provided & draft of the
regulation in 1952, following, I presume, instructions
given to him by the Departments, The Treasury sub-
mitted a draft of this uniform regulation to the
Auditor-General. Tle raised certain queries about it
which were considered in the Treasury. The drafts
were considered in the Departments, as. I recollect it,
and they also had suggestions to wake, My own asso-
ciation with this matter commenced in December, 1958,




in considering what bad been put forward iu the
draft from tac Pasliamentary Draftsman, I then
said, so far as the Lrensury was concerned, that the
goal of uniformity might be put on one side and that
& particulzar form of the Army regulation, the Navy
regulation, and the Air Foree regulation met problems
us they had been put to the Treasury and met the
Treasury's point of view. We so advised the Drafts-
man and the departinents,

I do not think I ean helpfully volunteer any more
information, but I shall do my best to answer any gnes-
tions on this problem. My final comment concerns the
annual return to this subject by the Auditor-General
and his continuing dissatisfaction with the state of
affairs, which concerns mot only power under the
regulations but also civil rights. LFor our part, we
were anxious to remove the }vn‘nknesses and the need
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Senator Wright.—Can you convenicently preparc an
annual list foning tho faulty of which
the Auditor-General complains in his report since that
dato?—~I could not do that. I think tho Auditor-
General would have to bo asked that question. In each
year running from 1942-43 he has referred in. his
reports to that, I assume that he did not do that if
everything had been to his satisfaction, The Auditor-
General must have had some reason or he would not
have referred to them.

Senator Wright.—Nobody took any notica?—The
departments do,

Scnator  Wright,—Does  the  Treasury?—The
Treasury has been end ing, with the dep ,
to bring this matter to a close.

Senator Wright,~The basis of that would seem to bo
to get & list of moneys which have been deficiently

d for. Has not that been done by the

for the regular annual 7 a ble com-
plaint—of the Auditor-General. Thoe Navy regulation
was put through, [ think, just at the close of the
1954-55 financinl year, and tho Army has still not
reached a final decision,

’ll.‘lrcusury?—My collengue in Melbourne would know
that,

Senator Wright.~With or without convenienco, can
you indieate how difficult it would Lo to supply this
Committeo with the annual list of moneys, the deficient

Senalor Byrne—~I acknowledge your Mr.
lewitt, that that is how the matter originated. It
appears to me that the concensus of opinion at that
conference was that it was necessary to deal with
moneys and property entrusted to servies personnel,
Wonld that be correcti—I do not think so, 'Lhere was
& reference in o Minister’s minute on the file to moneys,
but I think that by 1945 it had widened in terms of the
authority given to the Navy by their standing regula-
tions.

Senator Byrne~I take it that paragraph 5 of this
minuto of tho 24th Se{)tembcr, 1940, c(zlpitomizes the
conferenco and the conclusions which fiad been arrived
at? It reads—

The sul inl matter of at the f was

that o member would be responsible to make good any loss or
deficiency of public monics entrusted to him,
T'hat seems to be the guiding prineiple—* entrusted to
him», If paragraph 5 cpitomizes the general conclu-
sions of the conference, do you not think that regulation
5154 goes far beyond that¢—It goes beyond peragraph
5, and picks up the separate definition of stores. and
public moneys in_the Audit Act, The Tressury
specifically roverted to the wording when the regula-
tions woro first drafted, Quickly, looking at the
summary of the meeting in November, 1045, X should
have thought that moneys were loosely considered as
ineluding Government property, and that that included
stores also, But I may be wrong.

Senator Byrne.—1It is not only money, The regula-
tion snys ¢ the Commonwenlth has suffered or incurred
loss, damnge or expense”, which again is a different
thing from moneys?—That is, I think, a_change of
former policy which occurred ns various drafts wero
being considered, but the words are included in. the
Navy regulation and the words of the Audit Act are of
long stending, and it was thought to be consistent with
the originating complaint of the Auditor-General, who
spoke specifically of loss of cash and stores by theft and
other cnuses,

Senator Byrne—~That goes back to something that
we might eall physieal. Regulation 515 () contem-
plates the process of indemnity when anything of a
pliysieal character owned by the Commonwerlth is con-
cerned ?—This is included in one seetion of the Audit
Act.  Whether it hins been administered in that way, one
may go beck to the regulation and the practico of the
Navy which has not been changed.

Senator Wright—Do tho files disclose sinco 1943 any
recommendation that this matter be submitted to Parlia-
ment for logislation?—Not in my recollaction,

necouming of which has been complained of under this
head by the Aunditor-Gi 1 since a conf of Ser-
viee personnel was of the opinion that some tightening
up was required? I mean not later than 1946,—The
complaints would be addressed by the Auditor-General
ﬁrls't to the departments, We will ask them to provide
a list.

. Senator Wright.—Wkhen the Treasury took an interest
in this matter, did it intend that this regulation should
be operated so as to obtain recovery from the Common-
wealth of third party claims?—The matter, in those
terms, is not referred to in the files, and no discussion is
shown in the files at all; not in these files,

Senator Wright.—From your reading in the files
using your judgment and experience, did you infer that
that was the intention?—My inference would not be
that that wag the positive intention, Xt could be that
there was never any positive intention to exelude.

Senator Wright.—There are too many negatives in
that statement. I put it again. From your re-perusal
of the files, ising your expori and' jud,

did you infer that it was, or that it was not, the infen-
tion of the regulation to embrace the recovery of third
party compensation payable by the Commonywealthi—
I did not infer that it was the positive intention speeifi-
cally to include it, or that it was the positive intention
that it should ever bo excluded, rather that the provi-
sion was always measured ngainst the existing statutory
powers undor the Audit Act and the authority in the
long-standing Navy lation 148 which included it.

Scnqtar Wright.—You draw tho inference that the
files did not disclose such an intention. There is no
express roference particularly to third party elaims, is
there3—Not that I reenll,

. Sanafar Wright.—At the moment, without reperusin,
in detail the files, you say that if the matter of thir
party claims is, on proper consideration, included in
section 516, it is there without specific consideration?
—Without specific consideration, iinut in the knowledgo
that Navy regulation 143a contained it and I think, on
a proper consideration, scetion 42 of the Audit Aet con-
tains, it.

Senator Wright~I ask you to rend again regulation
143 of the Navy Regulations, if you xgould iﬂ have

been reading from a quotation of it here and not from:

the exact form, T am speaking of a regulation that was
in existenco in 1926, The full text of regulation
1484 is—

143a—(1,) Where any loss (including loss of stores or
material) or Improper expense has, in the opinfon of the Naval
Board, boeen causcd or incurred by the neglect or misconduct
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of any officer or rmng, there ahiall he chargeable againet the
pay and allowances ({ncluding deferred pay) of that officer
nr rating such amount &3, in the opinion of the Naval Board,
18 necessary to reimburse the Commonwealth in respect of
the loss or expense or any expenditure occasioned thereby, and
that amount may be stopped by the Naval Board out of the
pay and allowances of the oflicer or rating.

(2.) Tn determining tho amount to be stopped from pay In

accordance with sub-regulation (1.) of this regulation, the
Naval Board may take into consideration the gravity of the
neglect or carelesaness of the offender and may vary the charge
accordingly at thelr discretion,
. Senator Wright.—Can you tell the Committee where,
in the ad of that lation, it has been
applicd to a case of recovery of third party claims?—T
have no kuowledgo at all of the administration of the
regulation. It would be in the Department of the
Navy.

The Chasrman.- So far as the Treasury 1s concerned,
all you want donc is to cover what the Auditor-
General has reported to you as being wrong; you
want that done in the futuro to comply with the
Auditor-General's report—And the original view of
the Minister of tho Army when the Treasury had satis-
fied itself that thero was a need to correct the existing
situation,

The Chairman~—~You feel that this regulation does
that so far as the Treasury is concerned #—Yes.

The Chairman—Would the Treasury have any
interest as to whether this was done by regulation or by
Act of Parliament?—XNo.

The Commillee adjourned,

F.5200/56.—2
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STANDING COMMITTEE ON REGULATIONS AND ORDINANCES,

MINUTIE

(Laken ot Canberra.)
THURSDAY, 171 MAY, 1956,
Present;

Senator Anyory (Acting Chairman),
Senator Byrne, Senator Willesee,
Senator Laught Senator Wright,
Senntor Seward

Obserrers:
. 11, Cux, Department of Treusury,
« Milrooney, Dupartawent of Alr,

Jol Qualtrongh Ewens, Parliamentary Draltsman,
sworn and examined,

Lhe Chuirmon. 1 understand you have not had
time to prepare a statement, but you could give the
Connmittee some thonghts that you have genernted over-
nights i that ~e¢ Mr, Chaivman, there is very littlo
I want to say nnles the Committee wishes to ask me
some questions. In the first place, L wonld like to refor
to sonething whieh appears on puge 26 of ycst'm'd(ly's

S OF EVIDENCE—(continued.)

Senalor  Wright-—By vivtue then of whatt 13y
virtue of the Air Foreo Act itself.

Senalor Wright.—But, in the Comnionweslth sphere,
when you refer to ¢ this Act ’, what is the authority fos
snying that the term “this Act” means not only the
text of the Statute but the regulations made under it¢
-——Fhere is no such general principle, but scetivn 2 of
the Air Foree Act defines the expression © this Act ™ o
including the regulations made under the Act,

Senlor Wright-—Tn most States, that -ane measine
is attributed to the expression ** this Aet” by vivive of
an Acts Interpretation Act, is it not{—L conld not say.
élm\'e not gtudied the Aets Tnterpreiation Aets of the

tates.

Senator Wright—It is by dofinition under -cetion 2

of the Air Foree Met that the Aet ineludes all reguln-
tjong made thercunder —Yes,

Senalor Wright—~When the Act says that seetion 5%
of the Act shall, subject to this Act, continue to apply in
velation to the Air Foree, it is then your viow, that, by
\;irme of that expression, it would le competent for the

transeript (page 13 of this ceporl), Mr, M y
snid in his evidie, which appears towards the top
of the page, “ A+ seanlt, L submitted to the Parlin-
mentary Draftanes o futther sub-regulation to be
inserted in thar ngulation ™ and then indieated its
termg, About the middle of the page, Senator Wright
asked the witnew, “ITas the Parlinmentary Drafts-
wan rejected that nbmission™ and  Mr, Mulrooney
answered, “ No, it is being considered at present”, I
think T <lould elenr p any misconecption which there
might be in the winds of members of the Committec
about the functions of i Puliamentary Draftsman.
It woull not be the functivn of the Parliamentary
Draft-man to reject 2 propo-al regalation, Tle is not
concerned with questions of poliey and it would be an
intolerable position if the only regulations that were
made were those that the Parliamentary Draftsman
approved of. My function is simply to teke instruetions
that are given to we and to deal with them simply from
a drafting point of view. On the question of the validity
of the regulations, I alxbxni£t03 to the Committee’s
seerelary 2 memorandum on the 18th April last and I
do not wish o say any more about that. I have
expressed my view as to tho validity of the regulation in
that memorandum, and, apart from that, I do not wish
to volunteer any matters to the Committee,

Senafor Byrae, <Mr. Chairman, T think Senator
Wright may have had in mind to disenss with the
Partinmentary Drenft-man the competence of the regula-
tion and the statutes, fu which rase, he might briefly
mention that now, it he wishes,

Joearmined by Seaator Weight,

Newafar Weight, No. Touly theaght that Mr, Bwens
wight care to tabe the apportunity of awplifying the
Dbasis of lis view thal the vegulation ix not in conflict
with 855, T understand his opinion to be that, in as
mueh as seetion 3 01) of the Air Foree et states that
section 58 of the Defenee et shall apply “wbjoct. to
this Act™, the term *“this Net ¥ (referring, of conrse,
to the Xir Foree Act) by virtue of e Aets Intevpredn-
tion Aet, shonld be vond as * the Air Foree et and ihe
regulations made therenuder ™, Not by vivtue of the
Aets Interpretation Aet,

o ive to make regulations under the Air Force Act
which would have the effect of completely negativing
scetion 589—Yes, I think that is perfeetly elear from
the Aet. Seetion 3 (3.) says that certain provisiens
of the Defenee Aet shall, subjeet to this Aet, continue
to apply to the Air Force; and the expression ** this
Aet ™ which oceurs in sub-section (3,) of scetion o by
definition includes the regulations, so that seetion 3 ¢4y
s to be rend a8 meaning that certain proyisions of the
Defence Act shall, subject to this Aet and the regaln-
tions under this _Aect, continue to apply to the Air
Foree. Perhaps X showld suy this: That the Air Foree
Aet i n skelaton Act; it ix not a detasled Aet, The
whole object of the Aet is to cnable the regulation of
the Air Force by means of regulations. It i< not an
Act like the Defenee Act or the Naval Defence Act
which goes into the mutter in detail, A< J said, it is a
skeleton Act and I thisk it is perfeetly elear that the
regulations made under the Air Foreo Act cun pyerride
or modify or aplify the Defeneo Aet in its 1clation to
the Air Foree. That is the whole purposr of the Aot

Senalor Wright—And you world regard it a- eome
petent for a ilation to be made o thiv elieet:
“Seetion fifty-cight of the Defenee Al -hall not
apply ¥ T think there ave plenty of A Foree vegu-
lations whieh say that,

Senator Wrigh!, 1 wm not conceraed with that,
You would regard it as compitent for a regulation to
~ay thut seetion 58 of the Defener Aet would nat apply ¢
~-Yes, clearly.

Nenclor Wright.~ T did not propose to eros catntoare
until the challenge was laid down, but 1 will,. Can yo
cite any authority (ar a povameunt interpretasion o
the expression suhjeet fo thiv et ™7 --T qn wfreid |
do not follow that. question,

Seandor Weight,  Can yor Hod awy bocivion of wn
conrt expounding sueh an interpretation «
<ion “athjeet to thiv et
entnol qiete any authe

9

- the eapn
—T wonld have to look, 1
offhond,

Senalor Weight.~You canunt at the woment ¢—No,
eertrinly not,

C
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Senator Wright.—You have not resorted to any for
the purpose of your opinion?—L do not know of any.
1 would not expeet to find any.

Senator Wright.—Neither would 1, Now, would you
turn your attention to section 9—-={—ZPerhaps, before
Senator Wright passes on, I should add that I would
not like to be misunderstood on that. When I say I
would not expeet to find any, I mean not mercly that
I would not expect to find any decision on the point
givi?]g a particular result, but any decision on the point
at all,

Senator Wright—But what I snid was “expounding
an interpretation paramount to the same meaning 28
you attribute to the expregsion”. I would not expeet
to find any decision precizely upon an interpretation of
section 3 (3.) of the Air Foree Act, but the expression
“subject to this Act” is n most common expression, js
it not, in all States?—Yes.

Senator Wright.—~Can you cite to the Committee any
judicial decision interpreting that expression in the
sense that you have interpreted it for the purpose of
advising the Committee?—I cannot cite any decisions.

Senator Wright—Would you turn your attention to
seetion 0 of the Air Foreo Act jtself? You will notiee
that it says, * the Governor-Genernl may make reguls-
tions not inconsistent with this Aet ¥, Do you read the
expression  this Act ” there as including the text of the
statute plus the regulations?—No—only the text of the
statuto, It obviously cannot be read there as including
the regulations beeause it would make nonsense of the
seetion,

Senator Wright.—Yes, and it is the tenets of common
senso that reject that construction there, is it not?--
Well, I think onc of the general principles of statutory
construction ia that you must read an Act o as to make
sense of it and not nonsense.

Senator Wright—And the expression “ this Aet” at
the end of seetion 9: Do you interpres that to include
the text of tho statute and the regulationsi—No, I
should not think you would read it there, cither.

Senator Wright—The only othor thing I wish to ask
refers to your remarks leading up to your evidence.
You referred to my question on page 26 of the
transeript (page 18 of this report), “ Has the Parlia-
mentary Draftsman rejected that sublnis‘sion?" Why
do you consider that that question is attributing to you
a basis of poliey for rejection? Would it not be re-
garded ns your funetion to reject # departmental sugges-
tion if, in your legal opinion, you consideved it as
suggesting a regulation not warranted by the Statute?
—1t is not my function or within-my power to reject it.

Senator Wright—~Whon you advise that it is not
Jawful to make a regulation, you are not offended by
the suggostion that thet is rejecting it from tho point
of view of the Parliamentary Draftsman, are you?t—
T do not understand tho word “reject” in that sense.
So far os I can see, there would be nothing unlawful
about the sub-regulation that wo have been asked to add
and, so far as I know, that question Jias not been raised.
T thought tho question had in it the implication that the
Parlinmentary Draftsman had the power to reject a
proposal by a department to make a vegulation) and
that, of course, is not so.

Senator Wright.—But you wore aware when you con-
sidered that ¢ ipt that bers of this :
entertained tho view that legally regulation 515 was
not warranted by the authority of the statute, were you
not #—No.

Senator Wright.—Ilad you not read Senator Byrno's
dum on t gulationi—No, I have not

sean it,
F.5200/56.—8

Senator Wright.—You would agree that, in the ques-
tion referred to on page 26 6f the transeript there is
nothing 1nconsistent wath the suggestion that the Parlia-
mentary Urattsman was siuply advising that it was not
lawiul, would you not¢—L would not use the word
‘“yeject” to deseribe that slate of afinirs, 1 do not
think it i the approprate word to deseribe that situa-
tion at all. 1f L thought ¢ regulation were invalid and
I said to the department that the regulation was invalid,
1 would not regard myself as rejecung the regulation or
rejeeting the submission. Lu iaet, even in that extremo
case, it 15 not within my power to reject it, L can advise
a department that a regulation would be invalid but, if
the Minister insists on submitting it to the Governor-
General, it is not within my power to stop him.

Senator Wright—In the Boilermakers' cose, is not
that the very expression the court used when they
rojected one of the fundamental contentions as o matter
ot law{—1I do not remember that expression being used.

Senator Wright—Do you deny it is a completely
proper expression to use when you disngree with the
Ivgal opinton that you reject o legal contentioni—I
was ot dealing with the propriety or impropriety of
it, L simply snid that I myself would not use the word
* rajoct ” ‘to deseribe the operation of telling a depart-
went that o regulation was unwise or might be invalid,

Senator Wright —Do you not agree on reflection that
there is nothing in the transeript that attributes to
you any provinee of policy at all <—1It attributes to me,
as I read the tramscript, the ability to reject a regu-
ation—

Senator Wright.—On any other than legal groundst
—There is no mention of any grounds.

Senalor Wright —~Why should you assume, then, that
it would bo an 1rrelevant ground of policy instead of the
relevant and proper ground of legal vpauoné—1 think
L probubly theught of that because 1 do not see how
one could possivly reject the proposed new sub-regula-
tion on any legal ground at all. "I have not studsed it
at oll but, onhund, it seems to me to be a perfeetly
valid provision to add to the regulution provision for
an appeal from the Air Board to the Governor-General
and the only possible ground on which one could reject
it would be that one somechow did not agree with the
proposal, not as a matter of law, but ay a matter of
wisdom or policy.

Senator Wright—~You say you camnol conceive of
any legal ground upon wlich an opinion could be held
that the proposed regulation would be unlawfuli—
Lroposed new sub-regulation. Lhe evidenco to which
1 reterred 13 only dealing with tho sub-regulation pro-
posed to be added, not with the existing regulation.

Senalor Wright.—When you are considering a limb
you consider the tree on which it {s growing, do you oty
and if you are adding an appeal to a substantive regu-
Jation you could not consider the appenl except con-
sidering the validity of the primary basis, could you?
—One would assume the validity of the existing regula-
tion—the Minister has chosen to make it whether it is
salid or not—and one cannot say thet the addition of
the sub-regnlation would make it invalid.

Senator Wright—~Do you say to the Committee that
you cannot conceive of any basis on whieh the proposed
regulation would be considered illegali—Are you
referring to the whole regulation or the proposed sub-
regulation?

Senalor Wright —Do you suggest that a lawyer would
noy lave to consider the whole regulation in its
entirety o consider the validity of the-sub-regulation?
—1 do not know that you ean answer that question
“ yes™” or “no ”, but it must be remembered that we had
already considered the validity of the regulation and
werg satisfied that it was good.
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Senator Wright—Lhat is all L wish to ask.

Ezamined by Senator Byrne.

Aenator Byrne—Mr. Ewens was present yesterday
und heard some questions on ecction 58 as to whether it
upplies a5 it stands or whether it applies mn view of the
rainer contrary interpretations heid by My, Juwens and
Scnator Wrignt “subject to the Air Lorce Act and the
regutations . I put to Mr, Mulrooney yesterday the
question of an apparent conlliet between section 68 and
the regulation. (Z'o-wilness): Mr, luwons, may I put
this to you. It Senator Wright's submission were
correet, perbiaps bypothetical in view of your stand,
would there be any conthet between section 58 and
regulation 515 or regulation 435 of the Air Force
heguiations (which emwbodies seetion 58 in the Air
Joree ns) and regul 515¢—1 am
reluctant to express opinion on that offhand, 1 think
1t would bo unwase,

Senator Byrne—1 indieated to you yesterday what
Wy 1utes predoon ol seeton o8 Was—tnat the procedure
theve wus mundatory; that of the oflicer or

an Adr Foree iember who commits an offence has avail-
able to him the procedurcs set down, the application
of this regulation could,.in effect, nchiove the conviction
g‘i a memlbex'1 for)an o&fence witho'ut cln:lrge or henréng,
b P ¢) an g
conduct “implicit in which could be acts or omissious
which are in their own right substantive offences pro-
bably under the Defence Act and the Air Foree Act,
and regulations made under ecither, For example,
failure to comply with a lawful order or instruction, or
failure: to comply with a regulation, if charged as a
substantive offence, would, no doubt, entitle the member
to all the procedurc available—probably tmas.
tiol in certain circumstances, or civil trial, That would
be so would it mot?—I am not sure that it would,
Regulation 515, as 1 d it, provides a eivil
means of recovering loss or damage. I find some——
Senator Wright—TFor loss of money and stores as
well as third party claims?—You are asking me now
ubout the interpretation of 515, I would regard that
a8 covering third party elaims, As I understand it,
Intion 515 gives a civil method of recovering

e alinsster or an appropriate person decided to recover
Propety, he was required to tollow the procedure of
avubivn od,  Llve you contrary viewss—uagan, 1t 18 a
Juateer ol Wusus, L wuwid nul use the word * man-
dutoty’ to deseribe the situation you have in mind.
U L wight ssy sv, L think what yon had in mind was
that the section covers the neld. 1t is not mandatory.
*Alandatory means it umnposes & duty or an obliga-
tion, and there is nothing in the seetion which imposes
any duty or obligation,

Senator Byrne~TI will put it this way, Mr, Ewens.
A procedure is made gvailable under section 58. Is
that the only procedure mado available under 58 on
your reading of this section¢~I am not sure that I
understand tha question. ‘The section, of course, makes
1o procedure other than what 1t provides iself. The
«uestivn you are really asking is, docs section 68 cover
the field,

Senator Byrne~1I am trying to nsk this question, Is
a commnanding oficer who wishes to recover property
limited to that mode of recovery mentioned in seetion
38¢—1 know of no other provision.

Sonutor Byrne~If that is so, then would not there
be an obvious contlict bewween that provision and regu-
lation 515, which provides an alternative procedur{—
No, T do not think there is, You can only say that
thero is contlict if you first say that the particular
section covered the field, X

Senalar Byrne.~Well, it comes back to Senmator
Wright's view, that is, providing the regulation is com-
petent Rut if ertion 5% is otill the operative seetion,
would there then uot be a confliet?~1 do not think in
any eireumstances that there is a conflict. There may
be two alternative ways of suing for the money owed ;
then, 08 in n common law matter, you might suo for tho
prico of goods sold or you might sue on an account
stated, or If the debtor is given a bill of exchange which
has been dishonnured, o the bill of exchauge, Theso
ave eomplementnyy und alternative ways of recovering
money, 1 would say that you could not recover the
«nme money twice having recovered it once,

Senalor Byrne. The procedure that has receivod
statutory attention is the one espressly mentioned in
8. This other alternative procedure or complementary
procedure has not come before the Parlinment oxcept
indirectly, and has received littlo by way of parliamen-
tary serutiny—Thore is no suggestion. that the regula-
tion ismade completely without any statutory suthority.

Senalor Byrne—Would you be prepared to give the
Committer your views on o point T raised in Committee
discussions; namely that while under the Air TForce
Regulations aud probablv the court-martial procedures,

loss or damage. I find it very diffieult to say thut
a judgment, if you like to call it that, against a
person for the recovery civilly of loss or damage
in effect emounts to a convielion of a person for an
offence without charge or hearing,

Senator Byrne.~In order to let 515 operate to
enable the Air Board to procced and make a deterci-
nation, certuin prerequisites have to be fulfilled, one uf
which is that it has to be established, does it not, to the
satisfaction of tho Air Board, that loss or damage,
&e, has occurred by the neglect or misconduct of a
member, by the failure of a member to apply, &e. In
view of that, is it not obvious that, if the Air Board
maokes such o d ination, it has determined one
or other of those conditions ?~It must have determincd
one or other of those conditions, but I am not at all
clear that the determination of one ur other of those
vonditions is the seme thing ns saying that ho has bein
convieted of an offonce,

Senator Wright~If it is a breach of an order or
section of the Statute? Regulation 515 refers to those
tvo mattors, does it not?—As I understand Senatur
Byrne, what he means is that a successful netion under
515 would havo the same effeet as a conviction.

Nenator Byrne.~Not perhaps, with the consequences
as regards nposition of discipline~That is just the
point. Tt just does not have all the consequencos of
u convietion,

Senator Byrnc~But a finding would: be made by
the Air Board, would it not, that this man had ful-
filled one of the econditions prerequisite?—DBut only
those mentioned in 515. The Air Board might act
under 515.

Senator Byrne~—Are you often aware of cases where
a o}ime or misdemennour is alleged in civil proceodings?
~Yes,

Senator Byrne.- The type of thing I have in mind
is where an allegution of murder is made in o testa-
mentary action. In that ease, the civil court would
find as a fact that the benoficiary had murdored the
testator.—That is so, But that would mot have the
same effect as a conviction of murder,

, Senator Byrne.--Nevertheless, they do, in fact, estab-
lish that?—Yes,

Senator Byrne.—But, undor rogulations and court-
martial procedure, if that were alleged 2g a substantive
fact, certain procedures would be available to the
commanding officer and for the protcetion of the
member—charge, response, hicaring. Would' that not
be so?—Tf he Is chnrged witl an offence, the provisions
relating to offences would apply.
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Benator Byrne.—~There is no such provision in the
operation of. 5157—No,

Senator Byrne.—The only consequences that might
flow cither from a: charge of 2 substantive offence or the
procedure in this caso could be the same—imposition
¢f a pecuniary penalty; as Mr, Mulrooney instanced
vestordny in evidence, that was the outcome of most of
them.—Only broadly. T do not regard 515 as involving
ny eriminal penalty. It is only eivil.

Senalor Byrne.—The detriment to the member in
3405t cases would be a pecuniary impusition? - Yes, it
could be,

Senator Byrne—A deprivation?---Yes,

Senator Byrne—~1f he were charged then with this
breach as an offence, he would have procedures avail-
thle to him and the outcome could be the avoidance or
the submission to a p inry imposition?—VYes,

Senator Byrne~In this regulation, the procedures
¢re not available to him. The outecome would pro-
Tiably bo the same, but he is deprived of virtually every
cpportunity of defending himself, Would that not be
right?-—T cannot say ke is deprived of every opportunity
of defending himself, I would sny that the Air Board
«r ofher person authorized to act under this regulation
would give him an_ opportunity of stating his ease
end of being heard bofore any action were taken,

Senator Byrne.—Leaving that other point and com-
jng to what you are now saying, in view of that, do you
not think that the regnlation might have set down

procedures in some form to be available!—I do not
mow that I can answer that question, T suppose it
might have. If you asked me whether I think it
thould have, T would reply, “Is my opinion very
important??”

Senator Byrne.~Well, it is, T suppose. X will take it
that your funetion as Parlinmentary Draftsman would
1ot only be, in strict law, to advise the department, but
to sort of be n friend to them, to warn them against
nnwise regulations?—Wo would tell them if we thought
a regulation were unwise or impolitie.

Senator Byrne—~Or in its operation unfair?—Yes.

Senator Byrne.—~Would you not think this regula-
tion, in view of the fact that its conscquences are
serions and in nalternate eircumstances procedures are
available, could and should lave sot down procedures
1o bo available?—They could have. T would not like to
sny they should have, beeause that raises questions of
poliey. X

Senator Byrne—1 had the samo thought on looking
at sub-regulation (2.) of the regulation. In detormin-
ing the quantum of guilt ns translated into moncy,
cortain canons have been set down, That is right,
is it not?—In sub-regulation (2.) that is so..

Senator Byrne.—1 supposo of the two—the question
of q and the question of guilt—q would
possibly bo less important?—T am not _sure that I
follow that question, Defore the Air Board would
faka into consideration the amount to l:u‘ paid by the

damages is a matter for discretion and certain provi-
sions are laid down as to the exercise of that diseretion.
T am not certain whether your quectisn amounts to
this: Whether we might not hove included n sort of
eode of evidence—in considering whether the man is
lighle, certain evidence is admissible or is n.t admissible.
‘That seems to me to b the parallel. )

Senator Byrne.—1 had no firm view on it, but T do
feel that the Air Board is left in a position of making
hig decisions without guidance. Whure procealings are
fuken under the Courtsmartial Act or Regalations for
derelictions of duty, procedures are preseribed, Is there
anything like that liere—canons which shall guide the
tribunal?—No. It is analagouts to ordinary law and the
rules of evidence which apply, of course.

Senalor Byrne—~That would not be preseribed by
statute, The tribunal would' just be expected to follow
that. Would that be right?—I could not answer that
offhand.

Senalor Byrne—~Earlier, you said that this was in
the nature of a civil action.—That is right.

Senator Byrne.~What about all those defences which
aro available in a civil action on the anestion of con-
tributory negligence and thines of that natmre?—I
would expeet the Air Board to take that into necount.

Senator Byrne.—Could the Air Board be expeeted
to operate along those judicial lines?—Could it bo
expeeted by whom?

Senator Byrne—Expeected by you or me or anybody.
—Well, it certainly wonld be expected by me, I would
he astonished if they did not act along those lines,

Ezamined by Senator Laught,

Senator Lought—In other branches of Common-
wenlth law, are boards entitled to make assessments of
damages without recourse to ordinary courts of law, in
your experience.~I think yon probably could find
others,

Senator Laught—1I was just wondering if you could
eall any to mind and let 8 know.—I think, in relation
to the Public Servies Board. All these people are
servants of the Orown, It is protty clear T think that
the determination of the relations of the servant ns
againat the Crown do not involve the use of any judicial
power. Under the Publie Service Act and indeed. in
aceordance with the courts-martial this, as the High
Court has held, does not invelve the exercise of any
judicial power. They are simply master and servant
relations, Tt is not a breach of that provision of the
Conctitution which vests judieial power in courts only
to give the Commonwealth the power to impose fines
as under the Public Service Act or to recover money
civilly, without reeourse to a court.

Jenntor Laught—~Which decisions are they *—Thero
were two or three decisions during the war, Elias and
Qordon's ease is one T think. The ohicetion was taken
to a decision of a court-martial on the ground that the
conrt-martial had exercised nart of the judicial nower
of the C Tth, which, undor the Constitation,

momber, they would have to come to a
that thoy could claim— .
Senator Byrno—That is what I say. At least, if it

is not more important, it is certainly prior in time— .

T thought you put it the other way. .
Senator Byrne—~No, Certainly more important in
time, -
Senator Byrne.—~Now, eanons have heen set down for
determining auantum, eanons which certainly shall bind
the Air Board, in sub-regulation (2.). To come back
to my-point, would it not have been at least logical to
have set down eanons which would guide the Air Board
in. determining the offence?—I do not think so. The
question of whether thare has been r contravention is a
question of fact. The question of the amount of

conld anly be vested in Federal courts and States courts,
The High Court rejected that contention.

Senator Langht~If the Publie Serviee Roavd desired
to recover money would it act in a wav similar to the
wav eontemplated in regalation 5152—7 wanld think it
wonld, I am not to he taken as advisine without
qualifieation that the Publie Service Banrd has that
power. But I would expect it to act in that way.

Senator Laught—~You have had no experience in
your Crown leral eapreity on that point that you can
vornll ta the Cammitten?—No, T have had exneriernee
of avaci eriminal praceedines by denartments and hv
the Prblic Service Board, hnt T dn not reeall any eivil
procendings similar to what is. provided in 515,



Senator Laught.—Can you recall whether you got any
Lelp in drafting 515 from other regulations and if so,
what was the souree of that help?—I had no personal
hand in drafting 515, T knew nothing of it personally.
The history of it extends over twelve or thirteen years
and it was the subject of considerable diseussion and
eonsideration among two or three departments, This
was the upshot of it and that decision was taken as a
matter of policy that that regulation was to go in.

Senalar Laught.- -Tt is not a copy of some Imperinl
regnlation or some civil service regulativn2—Xo, il is
not n copy of a civil service regulation. I do not know
whethier it is =imilar to semething whieh exists clse-
where or not, exeept in the Naval Financial Regula-
tions,

Senalor Wrighl,--T misunderstood you earlier, You
were not saying that the Commonwealth did not have an
Acts Interpretation Act, but that the expression  this
Aet” way not defined 2—Theve is nothing in our Acts
Interpretation Aet which says that in an Act the
expression “Chis Aet” ineludes the regulations, If
we wish to bring about that result we bring it about
as we have done in the Air Foree Act by specifieally
saying in the Act that this Act inelndes the regulntions.

Senator Wright.—What is the practice as to Minis-
ter’s submitting regulations, I direet your attention
to the Fourth Report of this Committee submitted in
1938 as to a Bill to amend the Acts Interpretation Act
50 88 to require a certifieate from the Attorney-General's
Depariment that they were in aecordance with law,
That Bill, I understand, failed to he passed, but the
Attorney-General of the day gave an wndertaking that
submiswions to the Attorney-General’s Department had
always been made, Ts that the practice?—That is the
practice, They arve submitted to the Parlinmentary
Draftsman's Office.  All departments are required to
submit all propoesed regulations to the Parliamentary
Drafisman to settle them, Sinee that undertaking wes
given in 1938, there have been two or three cases when
& department has overlooked that and they were
prompily reminded of it. Those enses were in the
carly days shortly after that undertaking was givon and
before it had become generally known.

Eramined by Senalor Willesee,

Senalor Willesce—You realize that, if this had come
before Parlinment by way of an amendment to the Act,
this Committee would not have been interested.—That
is s0. '

Senator Willesee—The thing that impresses me is
this: Yon just said that the departments, now that
the undertaking has been given, submit all regulations
to your department.—To tho Parlinmentary Draftsman,
yes.

Senator Willesce—At what point dees the responsi-
Lility veat to sny whether a thing should be by way of
regulation v by amendment?—-That rests with tho
Minister administering the department coneerned.

Renator Willesee.—Do you not think there appears to
have grown up a enkness in responsibility there, be-
cauee T would sayv that, avising out of the report of this
Commitien in 1039, there would bo an implied responsi-
bility plased en venv slonavtment?  No. T do not think
sa, T think you ave speaking of a diffevent thing in the
first place from the 1935 Report, That was on the
question of inconsistency., You are sprnking of the
sueetinn whether o particular provision shonld be made
by regulation or by Act, which is a different thing.

Senatar Willesee.—Well, amitting the reference to the
1938 Report, von ey that the mini-ter is responsible—
in other words, the department.—The Government.

Senator Willesee~I know it flows from ministerisl
responsibility. This, to me, is most interesting. Ono
of the things I have noticed in. the last two days has
been 2 complete defence by the departments not only on
the necessity for 515, but for it to be in the exaet form
in which it has been submitted. The only breaking
down of that was Mr. Mulrooney’s evidence that there
ia something: afoot {o apply for an. appeal. My own
thought on that, incidentally, was that, if it is thought
necessary now, the appeal should have gono in_ then.
That is one of the things brought to the attention of
this Commitice, You say that completely rests on the
Minister?—1t could not possibly rest on the Parliamen-
tary Draftsman,

Senalor Willesce—T am not suggesting that, but T
just want to know,—Perbaps I should amplify this a
little bit. Let us trace the imnginary coursn of a
particular matter,

A proposal for a regulation is submitted to the
Parliamentary Draftsman and he thinks either that it
i3 unwice or jnconsistent with the Aet under which it
is proposed to be made. He writes to the department
and tells them,

Senalor Willesee—You would consider it his function
to say if he thought it unwise?—Yes, definitely. If I
ean just interrupt the course of this example, he can
tell them it is unwiee, but he cannot compel them to
aeeept the advice,

Senator Willesee—But, of course, a Minister or the
Government need not accept it2—That is why I say it
eannot rest on the Parlinmentary Draftsman.

Let mo continue with the example. e advises the
department that a particular regulation would either
be unwise or inconsistent with the Aet, or there may bo
some other ground of abjeetion to it. The department
eoncerned receives that and they submit the remarks of
the Parliamentary Draftsman to their Minister and the
Minister says, “T have taken that into account and I
nevertheless propose to submit this regnlation to the
Tixcentive Couneil 7,

“Phe Deparitment writes to the Parlismentary Drafts-
man and says the Minister has considered i and pro-
poses to submit it to the Governor-General. My next
step wonld bo to bring the matter to the notice of my
own Minister the Attorney-General, and T imagine the
Attorney-General wonld then discuss the proposed regu-
lation with his colleague, the Minister administering
the department coneerned, Tf the Attorney-General
ngreed with my view that it was unwise and the ather
Minister persisted, the matter would be resolved by
poing to Cabinet. But the Parliamentary Draftsman
eannot resolve it.

Senator Willesee—That is when it is an extreme
ense?—T took an extreme ease as an oxample. I do not
want to convev the impression that that is what always
hapnens, There nre dozens of instances. when the
Parliamentary Draftsman says to a department that &
proposed regulation would be unwise or would be incon-
sistent and the department says, “In viow of that
advice, the Minister has decided not to proceed with the
regulation ¥,

Senator Willesce—Would you think there would be
mary eases where you would advise the department and
any. “ this ia ontside the statutory powers of regulations
nnd it should be an amendment to n Bill 2 You would
feel that was one of your implied duties at lenst wonld
vou notf—There is no doubt about it being onr duty,
but yon asked me wonld there ho many cases. ’

Senator Willesce—World there bo many or fow$—It
wonld be very difficult to give an exact figure, Porhaps,
on the average, onee a week. Not more than one a
week, Not move than perhaps fifty times in a year would
be the averaqe, Something between once @ week and
once 2 month,
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Senator Willesee.—Following these inquiries over the
Jast couple of days, in answer to Senator Wright, you
said that in your view third party claims would be
recoverable under regulation 515,~Yes.

Senator Willesce.—It was my jmpression yesterday
when Senator Wright was cross-examining that this
question of third party has never been clearly dealt with
by any of the departmente—I am 1ot sure what you
mean when you say that it has never been clearly
dealt with by any of the departments. T think it was
almost certainly under consideration at some stage
in the discussion concerning this regnlation beginning
in 1043,

Senator Willesce~That never eame out in evidence
yesterday, did #t2%—T do not know that that precise
question was asked,

Senator Willesee—My word it was, I remember
asking the Treasury gentleman, Mr, Iewitt, that preeise
question and lie took some time to answer, I thought
we had gone into a yogi session for o while, Tinally,
Senator Wright asked the question again, It left no
doubt in my mind and I think Mr, Iewitt’s words were
that there was no specific diseussion on it.—I cannot
88y,

Senalor Willesce—~You cannot eay, but I min worry-
ing about the future of the Committee as well now when
1 see 50 much of this.—I think there is not a shadow of
doubt, a8 a question of law, that jt is covered.

Senator' Wright—If the regulation is valid, yes.

Senator Willesee—1 agree with your answer to
Senator Wright that that was one of the reasons why
this inquiry has taken place—because of this question,

To move on to one other matter, you were dealing a
few moments ago with the question of the Publie Ser-
viee and the recovery of moneys.—L qualified that in
some way, Usaid Twas not covtain abous that.

Senalor Willesee~—~Even in the Public Service 1
reeollect recent cases where actions have been taken by
differont departments in eivil eourts, A postman might
steal some registered lotters or a postal clerk takes
monev.—Do you mean a proseeution in a civil court?

Senmor Willesee.—In what cnses does the Public
Service recover goods and property, and is it unlimited?
~-1 do not think there is any very exiensive power in
the Public Service or in the Crown. It would not be
the Public Serviee Board that would be the plaintiff,
When the Crown recovers money civilly, the procedure
i3 to suo in a normal court. That, of conrse, is different
from a prosceution,

Senator Willesce—For punishment, yes, On the
recovery of money, generally, an agreement is entered
into and it is taken from whatever moneys are due to the
officer, That is generally the way the Public Serviee
recovors money. Then the amount is limited to the
amount of superannuation that is dve to him.—No,
that is not so. What often happens is thet a Public
Servant ecommits an offence whteh is also a breach of
the civil law. He steals £50 for instance. o would
bo charged under the Public Service Act with an offence
and we will take it he is dismissed from the Service.
The Commonwealth would then have a common law
claim against him for £50 and it would deduct that £30,
or it would be open to the Commonwealth to deduct
that from any moneys due to that man whether by way
of refund of superannuation, salary, refund of income
tax or any other debt due by the Crown to him. His
debt to the Crown would be sct off.

Senator Willesco—But then it is limited to moneys
at that point.—That is true. They nre moneys owing
by the Crown to him in some particular way, but it is
uot limited to monoys owing in any particular way.

Senator Willesee—But the amount is limited.—In
practice, it may be; but in law, it is not. The debtor
and ereditor set off their respeetive debts of unlimited
amounts,

Senator Witlesee—~Carry on with this case. Ile has
stolen £5,000.—1I said he has stolen £50 and that wouid
be set off against any money, whether superannuation,
sulary, refund of income tax or auy other type of money
owing by the Crown to him. He would then be paid the
difference between the smount of £560 and the amount
mwing to him by the Crown.

Senator Willosee—Now take the case wheve it is a
larger amount than the moneys due to him~—If the
amount that the Commonwealth owed him were less
than the amount he owed the Commonwealth, it would
be open to the C 1th to take p dings to
recover the balance.

Senator Willesee.—I realize that is the legal position.
The amount of moneys open to the Commonwealth at
that stage is limited. I know they can then go to a
civil court, but how often do they do it when it js only
an amount of £50 or £60 and a man is out of work ?—
They do it quite regularly.

Senator Willesee.—Bnt there ave o lot of cases in
which they do not.—I do not know.

Senalor Willesee—Woll, T think I do, Tt is probably
not important.—I can say this: that an officer in the
Deputy Crown Solicitor's office in Melbourne recently
embezzled or got away with a very considerable sum of
money running into four figures and he was charged
with an offence before a jury in Vietoria and he was
acavitted, although there was no donbt that he had
taken the money. Tt is now open to the department to
take aetion. T am not sure whether we have actunlly
issted @ writ, but we ave contemplating eivil procced-
ings to recover the amount he unlawfully took from the
Commonwealth,

Further Fzamined by Senator Wright,

Senator Wright—Would vov be so zond as to refer
to section 8 (3.) of the Air Foree Acet. which says that
seetion 58, amongst others, of the Defence Act shall,
subject to this Aet. continue to apply to the Air Force.
Now,. turn to section 5 and you see that the Air Foree
Act, in foree at the date on which the Air Faree Act
1939 came intn operation, shall, subject to this Aet, and
to such modifications, adaptations and exeentions, if
any. ns are preeeribed, apply in relation to the Air
Force. The exnression “as preseribed o dofined by
the Acts Tnterpretation Act to mean # nreseribed by the
Act av by repulations . is it not?—Or by vegulations
under the Act.

Senator Wrighi —~Did you consider if the expression
“ guhieet to this Aet™ in section 5 hins the effect of in-
clnding reaulntions, the poralletiem between it and the
exnression ““subieet to this Act” in sertion 373) in
givine your opinien?—Ves. T do not think what is
enaoted in section 5 would conse me to change my
apinion,

Senator Wright—Did you consider it?—Yes. we
considered the whole of the Act.

Senalor Wrinkt—Tt is not referred to in your
opinion.—XNo. T do not regard it as having any hearing
on the question really.

Senator Wriahi—Yon do not?—No.

Senator Wrinht.—So that, where you have in section
3 an enactment that section 58 of the Defence Act shall,
subicot to this Aet, apply, and yon have an exactly
similar provision with reeard to the Air Toree Act
that it, subicet to this Aet, shall anply, and where in
section 5 the Droftsman considered it meceszary when
Tie intended to make sub-section (6,)’s effect subject. also
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) mpdifientions and adaptations to be effceted by regu-
‘ati Lo expressly faid so, you nevertheless do not
think it is relrvont o consifer that for the purpose of
0 apinion 1 to the meaning of “subject to this Aet”
in suetron 3, <1 did ot ay it was not relevant to con-
dder it. T eaid I Jid not think it had any bearing on
it.

Senater Wright.- -You draw a distinetion between
Lo g thne % §u wer wV apt ta consider it and that
4 daey pat havp eny boaslup ay it%T did not say
‘¢ swps net velovant to eonsider it, T 2aid that, kaving
o2t Tered 3t 3 weag ot thavght to have any hearing on
‘t. Yeur peivt if T migh* cay so, atiributes n con-
i teny y drofting which is very seldom obtained in
nraetice,

St o WogkL, But Fe owot onc of the primary
ming dphee of Laberpretation of sfatittes that you will
T2 N TR * 1 the one s'atnte the
wie ot .ot sk 1o contest to require a
differant 1 onn’ +*- Yoo, that isoan, in general.

T do net think that rule 35, by any means, a governing
Leina conte toof this sart. T agree that, if you had
the expressicn * The Governor-General ” or “The
tit oy Coneral ™ in a statute, it would, prima facie,
Tave the st nonnivg threnghout the statutes that s,
. ident'fy o came perenn in eael ease by the werds
ved, Bet'T thivl the eentest here i different from
“Lat kingd of thing.

Senafor Wright~Throuch you, Mr, Chairman, if
there are any judicial decisions to support that view, I,
as one men iy of the Committen, would be most obliged
to have referenee to them,

Examined by the Chairman.

The Choerman.~There are one or two points that I
vauld like you to amplify. ¥ou say that part of your
Auties iy to rerutinize regulations, to seratinize what is
ziven to yon by Ministers to put into regnlations and
ee, in cffect, that the four heads of pawer under which
we oprrate nie not infringed,—Yes, Weare not limited
to the four heads of power under whieh the Committee
sperates,

The ¢ hapwan—Yon are vt limited to them, but
at least yon do convider these four and you do, in
effect, act as o watea-doz, as it were~Yes, very defi-
pitely,  We regard tles duty most seriously and we
muleavene G« erer ¢, not exaetly in a watch-dog
fashion, bat, while e bave no compulsory powers over
e Deputte oty we do ny to onr utmost to seo that
heg e O ulii s gl thew in g senso that it

e . e fo- tlem if they do net. If

. "o s rompletely oblivious
s T, Ver cvgzestion wornld bo quite
wroww, Wi oo o geeat pains over this.  For instanee,
wo v g0 the venovts of the eorresponding comnittes
# ke Al 0 Comsens and they are studied and
eiterdated 0 o officcrs, T think their terms of

oo atc o ‘er than thase of this Committee,
spenhine frors nen vy, There are a good many
woints that e not taken by this Committeo which
wrld b tole s by e To se of Commans Committeo,
Those resars- pve ciralated among the senior officers
of the Parliewen are Deaftsman Divisions that is,
thep ofitere who lave the vesponsibility for finally
ettline reaulations,  We disenss them among ourselves
and o thews jvte aceannt in deeiding what adviee
we ~hall oo to depattients ns to the unwisdom or
<o m aldity or anv other ground of objection to
u propo-el reenlation. And, of eourse, many of them
<ol ed weith the Attorney-Qeneral as well,

Se € or an,—Tr wonld suggest to mo that, to a
“aree porent, tha work of this Committee might be
smlendant othae (3 nn o seratinive those regulations
teo whieh you have drasn the attention of the Attarney-
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Genoral but which the Minister in charge of that
partieular department insists on pressing and which
Cabinet agrees sholl go- through in any ease.
—~T would not say that the Committee was redun-
dant, for two reusone. It is perfectly open to the Com-
mittee to take u different view from the view T might
take u3 to the wivlma or otherwise of a particular
regulation, The members of the Comnmittee would be
actuated by different - rotives in some cgees.  The
second reason is that I might adviso the department
-trongly that a partien’ar regulation is nnwise and,
sotwithstanding that ad ice, the department might go
alwad and make #t. I would then be the fumetion
of this Comnittee to pic’ np any abjection to the regu-
lation und draw public nttention to it.

The_Chairman—~\What yalue do you ste in this
Committee tetaining 2 logal adiiser to scrutini-e the
rognlntions after they have gone through your depa:t-
ment, which should. be much more skilled in sceing
that they conform to thewe four heads of power that are
laid down?

Senator Wright,~On behalf of private counsel, of
course, T rpserve loave to question some-of your remarks,
Mr. Chairman,

Mr. Fwens—X think a lot would depend on the
gentleman you gave it to. Picking up theso points
requires a lot of experienes and certainly a man whe
liad never oncountered this sert of work before would
be in a pood deal of dificulty, I would say that for
esery point ke found we would find ten and probably
do find ten,

The Chairman~So that what has escaped you, it
would be rather odd if Jie wero to find

Senatar Willesee~With the exception of where
sour advice was rojected.

Mr, Bwens,~Yos. The case of regulation 515 is
the kind of thing I have_in mind. I do not know
whother the Committee pieked up the points it has
heen making of its own responeibility or whether they
wera pointed out. This had a long history, It had
years of history and it was agreed b{ everybody eon-
cerned that this regulation ought to be made and, by
that time, what the drnfisman thonght had become
rrelevant, Tt was n matter of policy to make it.

The_Clairman—The point I was coming to was
this: T would ask you, did youwr Department advise
that an appeal should bo added to this rognlation I—T
cannot aey that offhand, As X say, I porsonally had
1o hand in this and I conld not say what wo advised.

The Chairman—Tt does appear to me that yonr
Bepartment has not pic’ ed up the point that the Com-
mittee, in considering the reaulation, laid great stress
upon, namely, the fnet that there is no appenl and that
this docs not conform to the normal pracedure—-I
think T conld snfely say that, if this reculation had
bad no history behind it aud had simply come to us
from the department to make a regulation fn these
torms, wa would cortainlv have drawn aftention to sotne
of its fentures; but, coming to us as it did, ns an agreed

roposal of policy evelved out of yenrs of disenssion,
’E think it was natural to look at it in a differont Jight.

The Chairmen~hy has the appeal not yet been
framed in & regulation? What is tho couse of the
delay #—I would not say there is any delny. At the
preseut time, it is approximetely two months from
the time any draft reaches us hefore wo are in a
position to take it in hand. This one is within two
months, T would expert it to bo taken in hand next
week, A fow years age, we were two years behind
with our work, but now we are enly two months behind,
It is not & matter of delay. Of course, it depends on
how rou defing “delay *,

The position is that we are ot able to proceed with
a draft immodiately wo recoive tho instructions, Under

uutructions from. the Atlorney-Ueneral, except. in the
case of somothing especially tmportant or urgent, all
Jobs are attended to in the oxder in which the instrue-
tions are reecived, and this oue will be taking its place
with those others, I expect, At the piczent time, that
takes about two months, We have not got auything Jike
our authorised staff, Tt is aimo.t imposible to get o
suitable man to do this sors of work, ‘Lhey take years
of training, and we hase wut leon able to get them
for that yeason.

Phe Chairmun—~It would appear that the appeal
eame from the department and not from your wun
department?~—L think the insructions came from
the Department of Air. Az far as I know, our departs
ment had no part in it

Phe Chairman~—Your depurtment was prepared to
allow regulation 515 to go (hrough gs it stood and
way satistied thut it was in order without any appeal?
--I do not know that yon could say that we were
satisfied that it was in order. It did go through jn
that form, but T think it way beenuse of the histor
behind it, und I would think it would be a point which
would have been taken if the thing had come to us
fresh without any proposal for consideration and
without any history,

Senalor Seward.~You raid that if this had come to
yon as a fresh question, without any history behind
2, you wauld kave treated it <ifferchily from the way
you did treat it, comivg to you as it did, —<What I
meant is that all the considrations snvolsed in tho
making of thiy regulation had already been considored
by the policy-making people, It would have been apen
to us nt that stage to raise the matters,

enator Soward~~I would imagine that would have
#rcen one of your prime dutic. —to draw attention to it
and seo that these things had not been overlooked.—I
would agree that it might have been desirable for mo
to say to them, “although this is the agreed result of
consideration by two or three partics, yon realize what
you are doing. You realize you are making a regula-
tion in these terms ”; but, in fact, that was not done,
This, of course, only emphnsizes what I raised a fow
minutes ugo-«t&mt it 18 very diflicnlt to get suitable
people to do these jobs. They just do not exist.

Although the officers at the top try fo train them as
woll a8 we can, it is inovitable that officors, particularly
the more junior officers who might not have the con-
fidence that a eenior officer has, will allow a thing to
go through whereas a senjor officor might have felt it
ought to have sowe attention drawn to it

Serator Byrne—Can you suggest uny reason why,
when section §8 of the Defonce Act was being imported
into the Air Force Regulations in regulation ¢35, action
ot the instanco of tho Ministor was substituted for
action at tho instance of the commanding officer—~No,
T am afraid not.

Sonator Byrne.~—Rogulation 435 of Air Forco Regu-
Intions reads as follows:—

435, 'Che commanding oflicer of any unit shnll bo Hvsnnll:iblmi'

vesponsiblo for the snfe keeping and good arder of Df. SARIIRLL
all ‘articles, the property of the Commonwenlth, unit properfy.
uu?pllcd to his unit, and the vahio of uny of these
artieles may if lost or damaged while in possessjon
of the unit otherwise than through fnir wenr and
tear and other unavoldable ncoident, be vecovered
by the Minister in any court of competent jurisdie.
tton from the member by whom the loss or damage
way occasloned,
When they carried seetion 85 into the Air Force
Regulations in almost precise terms, it was writton in
with action to be taken Ey the Minister~—I do not know
why that was g,

Senator Byrne.—~Would it bo any matter of legal
facility, or do you think it might have beon to bring it
to the top level ?—I think, myself, that a Mlinister is

ore appropriate. L do not think the provision in the
Lietence Act as to the commanding otheer 15 the more
appropriate of the two. teeady, 1¢ shouid be the Com-
onwealls whieh takes the proceedings; it should not
be Lowniey v Lsrows or Swatd v Lrews, 3f thut bappens
to be tho uawe of the commanding otucer, Al throngh,
the Consttution reters to gctions by and sganst the
Commonwealth,

Senator Byrne—~IL asked the question beeause, if
there was any real signiscance i that to bring the
natter to top lever, apurt trym any legal faciuy, we
dgast ddepart from that heve by givang suthorsty to 2
commantuing olicer to proveen uwnder reguation 519,
And what would be the exscct of regulatin vio (8.}—
“ shall be deemed to be due and ewing by the member ¢
What wousd be the noraal procudure fiom that point
3 the Aw Board deternuned £1,000 to be owing—I1f
there were nio suohey owing to the wrman by the
Commonwealth{

Senator Byrne. - Or they elected not to pursuc that,

We would then bave v issus & wist clamang that
st and e cause of action would be that 1t was
determined g8 ovaug upder the regulition,

Senulor Laughle—3on vwouid net bave v prove your
cuse i~-No, you merely have to prove that the dar Board
had copsidered the matter aud sad determned that the
K1mount wos owng, O ewiteze, e uetendant in thuse
proceedings woutd not be conprelesy without detence in
approprinte cascs. lle couit rduse any delences that
wera opon to hun—not tne merits, but he could ssy
that the Air Board had acted outside the scope given
by the regulation or ——

Senator Laught~The merits would be lost to him?—
Not altogether,

Senalor Wrighto—1t would be an arbitrary decision
of the Aiwr Board é~—L¢ could he chaltenged 1n much the
same way as the deelsion of a jury or tue decision of n
magistrate cautd bo clatlenged on the gronnd tuag there
was no evidence. Senator Wright is shaking his Lead.
L¢ would not be & ve-liearing, L take tho view that it
would be open to the cours to find that there was no
possiblo baais in law on which the Air Board eould have
come to the conclusion,

Senator Wright—You suggest it would have boen
open to the Air Board to invalidate the decision if it
was against the weight of tho evidence?—No.. 1f, for
oxamplo, the Air Board had applied any wrong prin-
ciplo or there had been a mistake as to tho identity of
the person concorned,

Senator Wright—A vory much narvower category
of invalidity than a now trialt~Certainly,

Senator Byrre. Derhaps Mr, Mulrooney might like
te indicate tho reason for the transfer of the puwer of
proceedings from the commanding officer to the
Minister,

Mr. Mulrooney—"That goes back n long way. It
gocs back to 2027 when theso regulations were first
gazatted and, at that time, tho Air Force dct 1923 pro-
vided that the Defence Act, subject to such moditica-
tions_and amplifications as are made by regulations—
and I think the section goes on to say, “which regula-
tions the Govornor-General is hereby empowered to
maoko, shall apply in relation to the Air Foreo”. Under
that Act, wo then procceded to incorporate into the
Air Force Regulntions all tho seetions of the Air Foree
et which we considered should apply to the Air Forco,
plus or with any modifications and adaptations that we
considered necessary for the particular oecusion, I
Jjust cannot remember that regulation,

I ber tho ci of the regulations be-
cause I drafted them myself in 1027, but I cannot
remember the trangposition of that regulation. I may
have the original documents in my office.
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Senator Byrne.—It might not be material, but I
thought you might know.

Senator Wright—~Have you, since yosterday, from
your perusal of tho files, come across' any “specific
references to the inclusion in this method of recovery
of a third party claim?

Ay, Mulrooney—DNo, I have not perused the files
since yesterday.

Senator Wright—Yesterday, in referring to seetion
187 of tho Imperial Air Foree Act, I understood you to
say that it applied to officers and entitled recovery with-
out court-martial proceedings,

My, Mulrooney—That is so.

Senator Wright.—~I draw your attention to section
187 (2.) under which penal deductions may be made
from the pay dug to an officer “ to:make good such com-
pensation for any expenscs, loss, damage, or destruction
accasioned by the commission of any offence .

Mr, Mulrooney.~—That is s0. That is the provision
which covers him if ho is tried by court-martial, but
paragraph 4 of that section provides that the penal
deductions may bo the sum required to make good any
loss, damage or destruction of public or. Service
property, or property, belonging to the Navy, Army and
Ajr Force Instituto which, after due i igati

any wrongful act or negligence on the part of thar
officer. That is the provision under which we make
these penal deductions.

Senator Wright—~DBut sub-section (4.) is only con-
cerned with the question of amount. The definition of
quality and nature of the sum for which recovery can
he made is in sub-section (2.).

AMr. Mulrooney—No, they are quite distinet provi-
sions,.sir.

Senator Wright—I am obliged to you for that view,.

but it will have to be considered. The Secretary has
been good enough to bring me the Adr Force Act 1023,
The provision to which you refer is section 8 (3.) and
it says, “the Defence Act, except Part XV. thercof

. . . (veads) . . . and the members thereof
who are outside the limits of the Commonwealth 7.

Afr, Mulrooney~That is the seetion. Under that
section, we made some 478 regulations,

Senator Wright~I wish to add, so that the informa-
tion will be complete, there is no such provision as Mr,
Fwens relies upon in this Act of 1023, saying that. the
expression “this Act” includes all regulations made
thereunder.

Afr, Mulrooney.—No, it is not in the Act.

The Chairman—The Committee want mo to express

appears to the Air Board to have been oceasioned by
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