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Response to Senate Standing Committee for the Scrutiny of Delegated Legislation 

 

Question 1: Why it is necessary and appropriate to use delegated legislation, rather than 

primary legislation, to introduce this exemption from requirements under the Electronic 

Transactions Act 1999? 

 

Section 315 of the Bankruptcy Act 1966 (Bankruptcy Act) provides that regulations may be 

made prescribing matters required or permitted by the Act to be prescribed, or necessary or 

convenient to be prescribed, for carrying out or giving effect to the Act. Notably, paragraph 

315(2)(g) of the Bankruptcy Act prescribes that the regulations may ‘provide for the means of 

service of documents.’ 

 

Sections 7A and 9 of the Electronic Transactions Act 1999 (ETA) contemplate the possibility 

that regulations may provide that all or specified provisions of this Act do not apply. 

 

The Parliament has therefore previously determined in the enactment of the Bankruptcy Act 

that it may be necessary and appropriate to use delegated legislation to provide the means of 

service of documents. 

 

The remade Bankruptcy Regulations 2021 (Bankruptcy Regulations) currently provides for 

the service of documents under the Bankruptcy Act and Bankruptcy Regulations. 

 

The Regulations would rectify an error by the previous government where the remade 

Bankruptcy Regulations 2021 (Bankruptcy Regulations) inadvertently changed the status quo 

and lead to the inclusion of a consent requirement for electronic service. 

 

On 1 April 2021, the Bankruptcy Regulations commenced to address the sunsetting of 

the Bankruptcy Regulations 1996. The Bankruptcy Regulations were remade in substantially 

the same form with minor and technical amendments aimed at modernising references and 

ensuring alignment with the Act.  

 

Section 102 of the Bankruptcy Regulations replaced regulation 16.01 in the 1996 Regulations 

regarding the service of documents and referred to section 28A of the Acts Interpretation Act 

1901 (AIA) to specify additional methods of service. Section 28A of the AIA contains a note 

stating that the ETA deals with giving information in writing by means of an electronic 

communication. 

 

The ETA provides a regulatory framework which facilitates the use of electronic transactions.  

Section 9 of the ETA regulates the provision of electronic communication in writing, when it 

is required or permitted under a law of the Commonwealth. Under paragraphs 9(1)(d) and 

(2)(d) of the ETA, a party is required to seek the consent of the recipient to provide written 

information in an electronic form.  

 

The remade Bankruptcy Regulations reflected modern drafting practice to refer to the ETA 

with respect to electronic service and aligned with the ETA to have a consistent approach to 

electronic communications across Commonwealth law. However, it was not intended to 

diverge from the original policy intent of former regulation 16.01 of the 1996 Regulations, 

which did not contain a consent requirement for the electronic transmission of documents. 
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Following the remaking of the Bankruptcy Regulations, a number of personal insolvency 

stakeholders raised concerns that the requirement under s 102 to seek consent before serving 

documents electronically could be used to frustrate the administration of the Bankruptcy Act. 

For example, a receiving party may refuse or fail to provide consent, causing unnecessary 

delays and preventing the efficient administration of the bankrupt estate.   

 

Noting the urgent need to ensure efficient administration of the bankruptcy system and 

address stakeholder concerns, ss 102(3) was inserted into the Regulations to exempt 

paragraphs 9(1)(d) and (2)(d) of the ETA from applying to bankruptcy documents required to 

be served electronically. While there are other service options available under the 

Regulations, the preference to deliver bankruptcy documents by electronic service is in line 

with the broader shift towards digital technologies as the preferred method of communication 

in Australia. 

 

If this exemption is removed, there will likely be inefficiencies in bankruptcy administration, 

as creditors may need to persist in seeking consent before serving bankruptcy documents 

electronically, or may be forced to rely on other methods of service that do not require 

consent.  

 

Question 2: Whether the instrument can be amended to provide that the measures cease 

within three years after commencement? 

 

I do not intend to progress an amendment to provide that the exemption under s 102 of the 

Regulations will cease three years after commencement. Parliament has already contemplated 

and agreed through paragraph 315(2)(g) of the Bankruptcy Act that the regulations may 

‘provide for the means of service of documents.’  The ETA itself also contemplates that 

exemptions from the general operation of the ETA may be implemented by regulation.   

 

Question 3: Whether there is any intention to conduct a review of the relevant provisions to 

determine whether they remain necessary and appropriate, including whether it is necessary 

to include the provisions in delegated legislation.  

 

The Albanese Government is committed to ensuring that Australia’s personal insolvency 

laws are fit-for-purpose and it will continually assess whether these laws remain necessary 

and appropriate.  
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Senator the Hon Katy Gallagher 
Minister for Finance 

Senator Linda White 
Chair 

Minister for Women 
Minister for the Public Service 

Senator for the Australian Capital Territory 

Senate Standing Committee for the 
Scrutiny of Delegated Legislation 

Parliament House 
CANBERRA ACT 2600 

Dea,#,� 

REF: MS22-000970 

I refer to the request of 8 September 2022 from the Senate Standing Committee for the 
Scrutiny of Delegated Legislation {the Committee) secretariat on behalf of the Committee. 

The request seeks information about the Financial Framework (Supplementary Powers) 
Amendment (Prime Minister and Cabinet's Portfolio Measures No. 2) Regulations 2022 
[F2022L00240], which inserted item 544 in Schedule 1AB to the Financial Framework 
(Supplementary Powers) Regulations 1997. 

The Assistant Minister to the Prime Minister, the Hon Patrick Gorman MP, has provided 
the attached response to the Committee's request for information on behalf of the 
Prime Minister, who has policy responsibility for item 544 - Australian Future Leaders 
Program. 

I have copied this letter to the Assistant Minister to the Prime Minister. 

Thank you for bringing the Committee's comments to the Government's attention. 

Yours sincerely 

��he� 

2 6 SEP 2022 

02 6277 7 400 I Parliament House Canberra ACT 2600 
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