




The Hon Sussan Ley MP 

Assistant Minister for Regional Development and Territories 

Federal Member for Farrer 

Ref: MS19-000393 

Senator John Williams 
Chair 
Senate Regulations and Ordinances Committee 
Suite S 1 .111 Parliament House 
CANBERRA ACT 2600 

,,,,..,..-;·-

Dear S�w-· : ... ,Jo f�/
./' 

Thank you for the email of l 5 February 2019 from the Secretary of the Senate Standing 
Committee on Regulations and Ordinances (the Committee) in relation to the Australian 
Capital Territory National Land Amendment (Lakes) Ordinance 2018 (the 2018 instrument). 

TI1e Committee has sought my advice about the scrutiny issue identified in the Delegated 
Legislation Monitor I of 2019 in relation to this Ordinance. In particular, the Committee 
requests further advice about why a failure to provide notice to an applicant of the availability 
of review of certain decisions should not affect the validity of decisions (the effect of a 'no
invalidhy' clause in the 2018 instrument). I ani pleased to provide further advice on this 
matter. 

The provision in question was included in the 2018 instrument to continue the effect of, and 
maintain consistency with pre-existing law. It reproduces and continues the effect of the 
pre•existing section 51 (4) of the Lakes Ordinance 1976 (the Ordinance modified by the 2018 
instrument). In addition, it replicates the effect of section 27 A (3) of the Administrative 
Appeals Tribunal Act 1975 (the AAT Act), which provides that the validity of a reviewable 
decision is not affected where the decision maker fails to provide the person whose interests 
are affected with a notice of decision and the right of that person to have the decision 
reviewed. It is, therefore a provision of a kind commonly used in the context of merits review 
and included in other Commonwealth laws for the same reason, for example, the Child 
Support (Registration and Collection) Act 1988. 

Section 51 ( 4) of the Lakes Ordinance 19 76 has been included forthe avoidance of doubt. 
This is because, even if the provision were not included, mere failure to provide notice to an 
applicant of their review rights would not, in the context of the statute, result in the invalidity 
of the reviewable decision. Therefore, section 51(4) does not in practice have the effect of 
validating decisions that would otherwise be invalid. 
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Parliament House Canberra I (02) 6277 4412 j 1�inister.ley@i11frastructure.gov.au 



In response to the Committee's advice that these matters are being inadequately addressed in 
the Explanatory Statement for the Ordinance, 1 have instructed the Department of 
Infrastructure, Regional Development and Cities to update the Explanatory Statement to 
include further explanation in line with the reasoning outlined above. I have enclosed for the 
Committee an advance copy of the updated Explanatory Statement. 

If you require further infonnation on this matter, the contact officer within the Department is 
Catharina van Moort, Director, ACT/NT Section on 02 6274 8175. 

Thank you for bringing the Committee's concerns to my attention and l trust this is of 
assistance. 

Yours sin9�1y
.- / 

Hon Sussan Ley MP 

Enc 



Senator John Williams 
Chair 

THE HON ANGUS TAYLOR MP 

MINISTER FOR ENERGY 

Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 
regords.sen@aph.gov .au 

MC19-001651 

· !MAR 2019

Thank you for the correspondence of 15 February 2019 from Ms Anita Coles on behalf of the 
Committee, requesting additional information about scrutiny issues identified in relation to the 
Greenhouse and Energy Minimum Standards (Three Phase Cage Induction Motors) 
Determination 2018 [F2018L01572]. 

The process for developing the Greenhouse and Energy Minimum Standards (Three Phase 
Cage Induction Motors) Determination 2018 included an assessment of the appropriateness of 
any relevant Australian/New Zealand Standards or international standards. Stakeholders clearly 
identified their preferred approach was the adoption of an international standard. 

Incorporating standards by reference, particularly standards setting out detailed technical 
testing methods, can reduce the cost of delivering the Greenhouse and Energy Minimum 
Standards (GEMS) scheme as well as the regulatory burden for suppliers of GEMS products. 
As motors suppliers are already testing their products to the international standard, referencing 
the international standard limits future testing and compliance costs for industry. 

Careful consideration is given to what material it is appropriate to make readily and freely 
available in the GEMS determination. At a minimum this generally includes enough 
information for interested parties to ascertain the scope of the instrument without having to 
purchase any standards. In cases where a standard already covers this information, it requires 
the inclusion of copyright material in the determination. 

I understand that the inclusion of copyright material in GEMS determinations is a matter that 
the Department of the Environment and Energy is actively considering. The Department has 
advised me that it is seeking to engage with the relevant copyright holder in order to explore 
possible solutions to the kind of issues raised by the Committee. 

Yours sincerely 

-

ANGUS TAYLOR 

Parliament House Canberra ACT 2600 Telephone (02) 6277 7120 























THE HON PETER DUTTON MP 
MINISTER FOR HOME AFFAIRS 

Senator John Williams 
Chair 
Senate Regulations and Ordinances Committee 
Parliament House 
CANBERRA ACT 2600 

J~, 
Dear SerJptor 

Ref No: MS19-000613 

I refer to the correspondence from the Senate Standing Committee on Regulations 
and Ordinances (the Committee) dated 15 February 2019 in relation to the 
Customs Amendment (Product Specific Rule Modernisation) Regulations 2018 
(the Amendment Regulations), which amend the following rules of origin regulations: 

• the Customs (Singaporean Rules of Origin) Regulations 2017; 

• the Customs (ASEAN-Australia-New Zealand Rules of Origin) Regulations 2009; 

• the Customs (Japanese Rules of Origin) Regulations 2014; and 

• the Customs (Chinese Rules of Origin) Regulation 2015. 

The purpose of the Amendment Regulations is to repeal provisions in those rules of 
origin regulations relating to product specific rules that were made redundant as 
a consequence of amendments made to the Customs Act 1901 by the Customs 
Amendment (Product Specific Rule Modernisation) Act 2018. 

Prior to commencement of the Amendment Regulations, those regulations 
prescribed the product specific rules for four of Australia's Free Trade Agreements: 

• the Agreement Establishing the ASEAN-Australia-New Zealand Free Trade 
Area; 

• the Singapore-Australia Free Trade Agreement; 

• the Japan-Australia Economic Partnership Agreement; and 

• the China-Australia Free Trade Agreement. 
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2 
The response to the questions posed by the Committee regarding the Amendment 
Regulations is at Attachment A. I will ensure that the Explanatory Statement will be 
updated to include the additional information requested by the Committee. 

Thank you for bringing these matters to my attention. 

Yours sincerely 

1-'t:. I t:.K UU I I ON 



Attachment A 

Customs Amendment (Product Specific Rule Modernisation) Regulations 2018 

Consultation 

Question - The committee requests the minister's advice as to 

• whether any consultation was undertaken in relation to the instrument and if

so, the nature of that consultation; or

• whether no consultation was undertaken and if not, why not.

The committee also requests that the explanatory statement be amended to include 

this information. 

The Customs Amendment (Product Specific Rule Modernisation) Act 2018 (the PSR 

Modernisation Act) amended the Customs Act 1901 to facilitate and streamline the 

way in which the product specific rules contained in four of Australia's free trade 

agreements (FTAs) are given effect domestically. The four FTAs are the ASEAN -

Australia-New Zealand Free Trade Area (AANZFTA) ), the Japan-Australia 

Economic Partnership Agreement (JAEPA), the China-Australia Free Trade 

Agreement (ChAFTA) and the Singapore-Australia Free Trade Agreement (SAFTA). 

As amended, instead of prescribing the product specific rules for each FTA in 

regulations made of the Customs Act, the relevant provisions for AANZFTA, JAEPA 

and ChAFTA in the Customs Act apply the product specific rules for each FTA by 

direct reference to the product specific rules Annex in the respective FTA. This 

amendment obviated the continued need for the product specific rules to be 

prescribed in regulations made under the Customs Act. 

For SAFTA, the product specific rules were already applied by direct reference in the 

Customs Act rather than prescribed in regulations, except for the 'Chemical Chapter 

Origin Rules' contained in Section B of Annex 2 which had been implemented 

domestically in regulations made under the Customs Act. To ensure uniform 

domestic arrangements for FTAs, the amendments made by the PSR Modernisation 

Act also applied the 'Chemical Chapter Origin Rules' in the Customs Act by direct 

reference to the FT A treaty. 

The Customs Amendment (Product Specific Rule Modernisation) Regulations 2018 

(the Amendment Regulations) are consequential to the amendments made to the 

Customs Act by the PSR Modernisation Act. The purpose of the Amendment 

Regulations is to repeal the relevant parts of each regulation that prescribed the 

product specific rules for AANZFTA, JAEPA and ChAFTA and to repeal the relevant 

part of the regulation that prescribed the 'Chemical Chapter Origin Rules' for SAFTA. 

The amendments made by the Amendment Regulations are consequential to the 

PSR Modernisation Act and are technical in nature. 
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Government departments conducted extensive public and targeted stakeholder 

consultations during the negotiations of AAZNFTA, JAEPA, ChAFTA and SAFTA 

including on matters that were encompassed in the rules of origin regulations for 

each of those FT As. Details of those consultations were set out in the consultation 

attachment to the National Interest Analysis of each FTA. The Joint Standing 

Committee on Treaties also conducted an inquiry on each FTA based on written 

submission and a public hearing. 

The PSR Modernisation Act merely changed the manner in which the product 

specific rules were implemented domestically, from prescription in regulations made 

under the Customs Act to direct reference to the relevant Annex of the FT A. The 

Amendment Regulations made consequential amendments to each of the rules of 

origin regulations to repeal the redundant product specific rules noted above. 

Consultation was not appropriate as the amendments made by the Regulations did 

not change the operation of the Customs Act or the rules of origin regulations that 

were amended. 

The Explanatory Statement has been amended to include this information. 

Incorporation 

Question - The committee requests the minister's advice as to the manner in which 

the Agreement on Implementation of Article VII of the General Agreement on Tariffs 

and Trade 1994 is incorporated; and requests that the explanatory statement be 

amended to include this information. 

The Amendment Regulations incorporate the Agreement on Implementation of 

Article VII of the General Agreement on Tariffs and Trade 1994 (the GATI) to enable 

certain calculations and definitions of value of goods to be made according to the 

relevant provisions in GATT, rather than be replicated in the rules of origin 

regulations. 

The GATI is not a disallowable legislative instrument and as such, in accordance 

paragraph 14(1 )(b) of the Legislation Act 2003 it is applied, adopted or incorporated 

as in force or existing at the time when the Amendments Regulations commenced. 

This means that should the relevant provisions of the GATI be updated, amendment 

to the rules of origin regulations will be necessary to ensure that the updates are 

incorporated. 

The GA TI is available to be viewed free of charge on the World Trade Organization 

website https://www.wto.org/index.htm 

The Explanatory Statement has been amended to include this information. 



MC19-001161 

Senator John Williams 
Chair 

Senator the Hon Marise Payne 
Minister for Foreign Affa irs 

Senate Regulations and Ordinances Committee 
Suite Sl .111 
Parliament House 
CANBERRA ACT 2600 

Dear~ ,-::S.:, L 
I refer to the correspondence of 15 February 2019 from t he Secretary of the Senate 
Standing Committee on Regulations and Ordinances, requesting additional information as 
referred to in the Committee's Delegated Legislation Monitor 1 of 2019 about the Charter of 
the United Nations (Sanctions - Mali) Regulations 2018 (the Regulations). 

The Regulations establish an Australian sanctions regime for Mali in accordance with United 
Nations Security Council Resolution 2374. The Regulations introduce targeted fi nancial 
sanctions in respect of individuals and entities designated by the United Nations Committee 
established under the Resolution. Such designations can be made in respect of indviduals 
and entities responsible for, or complicit in, specific actions or policies that threaten the 
peace, security or stability in Mali (for example, vio lating international human rights law or 
using or recruiting children for armed conflict) . 

I trust the attached information will assist the Committee in final ising its consideration of 

the Regulations. 

Yours sincerely 

MARISE PAYNE 

Encl 0 4 MAR 2019 

Senator the Hon Marise Payne, Minister for Foreign Affairs 

Parl iament House, CANBERRA ACT 2600 
Commonwealth Parliament ary Offices, SYDNEY NSW 2000 



Response to the Senate Standing Committee on Regulations and Ordinances 

(Delegated Legislation Monitor 1 of 2019) 

The Committee has requested advice as to the justification for: 

1. including offence provisions, which are punishable by up to ten yers imprisonment,

in delegated legislation, rather than primary legislation; and

2. applying strict liability to elements of each of the offences in the instrument with

reference to the relevant principles in the Attorney-General's Department's

'A Guide to Framing Commonwealth Offences, Infringement Notices and

Enforcement Powers' (the Guide).

1. Inclusion of offence provisions in delegated legislation

The UN sanctions environment is dynamic, with the UN Security Council imposing sanctions 

to respond to threats to international peace and security. Australia's UN sanctions 

framework operates in a manner that ensures Australia is able to give legal effect to its 

international law obligations and respond to such threats in a timely way. 

The Charter of the United Nations Act 1945 (Co TUNA) enables Australia to apply sanctions 

giving effect to certain decisions of the United Nations Security Council (UNSC), through the 

making of country-specific regulations. There are currently 16 countries subject to UNSC 

sanctions. As Australia is obliged to give effect to UNSC resolutions as a matter of 

international law, and is not able to unilaterally determine how they will apply to Australia, 

it is both appropriate and practical that they be implemented through Regulations made by 

the Governor-General sitting in Council. 

As the Guide set outs, the content of an offence set out in an Act or Regulation should be 

clear from the offence provision itself, although the offence may rely on the Act or 

Regulation, or another instrument, to define terms used to give context to the offence. As 

noted in the Guide, while it is desirable for the content of an offence to be clear on the face 

of legislation, there are circumstances where it appropriate for the content of an offence to 

be set out by Regulation [see 2.3.4]. 

One of the examples given in the Guide as to when the content of an offence may be 

appropriately delegated to Regulations is where elements of the offence are to be 

determined by an international instrument in order to comply with Australia's obligations 

under internantional law. Here, the Regulations give effect to Australia's obligations to 

implement UNSC resolutions as they relate to sanctions. 

The legal framework for the domestic implementation of UNSC resolutions was carefully 

designed to ensure that only provisions giving effect to UNSC sanction obligations can be a 

UN sanction enforcement law and subject to the offence provisions set out in section 27 of 

CoTUNA. Specifically, s2B(3) provides: 

The Minister may only specify a provision [to be a UN sanction enforcement law] to 

the extent
0

that it gives effect to a decision that: 

(a) the Security Council has made under Chapter VII of the Charter of the

United Nations; and



(b) Article 25 of the Charter requires Australia to carry out;

in so far as that decision requires Australia to apply measures not involving the use 

of armed force. 

UNSC sanctions-related resolutions, even though they have different country focuses, 
address conduct of significant global seriousness. As such, it is appropriate for the penalty to 
be set out in primary legislation and for the offence content to be detailed in Regulations 
that reflect the terms of the relevant UNSC resolutions. Parliament, in passing Co TUNA, has 
determined that contravening a UN sanction enforcement law is a serious offence that 
ought to carry the significant penalties set out in Co TUNA. 

Importantly, regulations made under the Co TUNA are registered on the Federal Register of 
Legislation and made available on the Department of Foreign Affairs and Trade sanctions 
website page. 

2. Strict liability

The Committee has requested advice as to the justification for applying strict liability to 
elements of each of the offences in the instrument with reference to the relevant principles 
in the Guide. The Committee has specifically asked how requiring proof of fault in relation 
to subsections S(l)(b) and G(l)(c) of the Regulations would undermine deterrence and what 
the legitimate grounds are for penalising persons lacking fault in respect of these elements. 

The offence provisions relating to targeted financial sanctions in the Regulations operate in 
the same manner as Australia's other 15 UN sanction regimes enabled by Co TUNA. The 
Regulations contain two offence provisions: a prohibition on dealing with designated 
persons or entities; and a prohibition relating to controlled assets. Both provisions contain 
multiple physical elements to the offence. The application of strict liability does not apply to 
all elements of these offences. It only applies to one factual element; whether or not the 
relevant conduct was authorised by a permit. Significantly, to prove the offence, it is still 
necessary to show that a person intended to engage in the conduct constituting the offence. 
As a strict liability element, a defendant can still rely on the 'mistake of fact' defence 
available under section 9.2 of the Criminal Code. Accordingly, where a person can show 
they were under a mistaken but reasonable belief about certain facts, which if true would 
render the conduct non-criminal, they will not be convicted of the offence even if it can be 
proved that they intended to deal with a designated person or entity or with a controlled 
asset. 

As set out in the Guide [2.2.6], applying strict liability to a particular physical element of an 
offence (as opposed to all physical elements) can be justified where: 

1. requiring proof of fault of the particular element to which strict or absolute liability
applies would undermine deterrence, and there are legitimate grounds for
penalising persons lacking 'fault' in repsect of that element; or

2. the element is a jurisdictional element rather than one going to the essence of the
offence.

In the case of these Regulations, we consider that the first exception applies. Specifically, 
the application of strict liability to a single physical element of the offences relating to the 



existance of a permit is necessary to ensure the integrity of Australia's Mali sanctions 

regime. 

In the absence of the strict liability element of the offences in subsections S(l)(b) and 6(1)(c) 

of the Mali Regulations, the corresponding fault element that would apply would be 

recklessness (the automatic default element set out in section 5.6 of the Criminal Code). 

This would require the prosecution to establish beyond reasonable doubt that a person who 

has breached UN sanctions was aware of the substantial risk that the dealing was not 

authorised by a permit, and that it was unjustifiable to take the risk. As the courts have 

interpreted substantial risk as requiring conscious awareness (as opposed to the risk being 

obvious or well known), this would require proof of the alleged offender's subjective 

appreciation of the circumstances. Given the difficulty in obtaining this form of evidence to 

satisfy the evidentiary threshold 'beyond reasonable doubt', and the consequent impact on 

achieving a successful prosecution, the sanctions regime would not have its intended 

deterrent effect. 

Sanctions operate to prohibit particular activities, with very limited exceptions. Conduct 

which would be otherwise prohibited is only authorised where a permit has been issued. 

Permits can only be issued in a limited range of cirucmstances, as determinded by the UNSC 

and as set out in relevent UNSC resolutions. 

Applying strict liability to whether the conduct in question is authorised by a permit, 

rendering it a factual question, maintains the integrity of the permit system and its strict 

adherence to the narrow range of exceptions allowed by the UNSC in relation to a particular 

sanctions regime. It is also consistent with the Government's position that Australians and 

Australian companies should be encouraged to adopt the highest ethical standards in 

adhering to Australia's sanctions regimes. 



























































THE HON DAVID COLEMAN MP 

MINISTER FOR IMMIGRATION, CITIZENSHIP AND 

MULTICULTURAL AFFAIRS 

Senator John Williams (Chair) 

Senate Standing Committee on Regulations and Ordinances 

Suite S 1.111 

PARLIAMENT HOUSE 

CANBERRA ACT 2600 

Dear Chair 

Ref No: SB 19-000480 

Immigration (Guardianship of Children) Regulations 2018 [F2018L01708] 

I thank the Senate Standing Committee on Regulations and Ordinances for its letter 

of 15 February 2019, in which the Committee requested further information about the 

Immigration (Guardianship of Children) Regulations 2018 (the Regulations). 

Specifically, the Committee has drawn attention to section 6 of the Regulations 

which sets out the principles that must be observed in deciding whether to direct that 

a non-citizen under the age of 18 is to become the Minister's ward. 

The Committee wrote that it is concerned the Regulations have the effect of 

prescribing the grounds on which a child may become a ward of the Minister. The 

Committee wrote that whilst paragraph 12(aa) of the Immigration (Guardianship of 

Children) Act 1946 (the Act) provides that regulations can be made for this purpose, 

it is unclear to the Committee why such matters should not be included in primary 

legislation. 

The Committee may be interested to know of the effect of section 4AA of the Act. 

Section 4AA was inserted in the Act by the Statue Law (Miscellaneous Provisions) 

Act (No 1) 1985 (No. 65, 1985). The purpose of section 4AA is to enable the 

Minister to direct that a person under 18 years of age shall be a ward of the Minister 

notwithstanding that the person entered Australia as a non-citizen in the charge of, 

or for the purpose of living in Australia under the care of, a relative (other than a 

parent) who is not less than 21 years of age. The Minister may make a direction 

only if satisfied that it is necessary in the interests of the person to do so. A direction 

may not be made unless the relative of the person consents to the Minister doing so. 

Parliament House Canberra ACT 2600 Telephone: (02) 6277 4188 Facsimile: (02) 6277 2353 
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Paragraph 12(aa) was inserted in the Act at the same time and provides that the 

Governor-General may make regulations prescribing the principles to be observed in 

considering whether or not to give a direction under section 4AA. 

Following enactment of the amendments to the Act, regulation 3AA, which 

prescribed principles for the purposes of section 4AA, was inserted in the 

Immigration (Guardianship of Children) Regulations 1946 by Statutory Rules 1986, 

No. 159, commencing on 1 July 1986. This provision subsequently became 

regulation 5 of the Immigration (Guardianship of Children) Regulations 2001, with no 

substantive amendments to the principles. 

From 1 October 2019, the principles will be contained in section 6 of the Regulations 

in substantially the same form as regulation 5 of the Immigration (Guardianship of 

Children) Regulations 2001, with the addition of the principle at subparagraph 

6(b)(iv). Under this provision, a direction must not be given unless it is necessary for 

any reason that the Minister, or a delegate of the Minister who is giving the direction, 

considers to be in the interests of the child. The addition of this subparagraph is 

consistent with section 4AA, which envisages that a direction may be given, with the 

consent of the child's relative, where this is in the interests of the child. 

While the Regulations set out principles to be observed in deciding whether a non

citizen under the age of 18 is to become the Minister's ward, the actual grounds to 

be met for the exercise of the discretion to make a direction are set out within 

section 4AA itself. In particular, the relative of the child must consent to the direction 

being made, and the Minister must be satisfied that it is necessary in the interests of 

the child to do so. The prescribed principles ultimately must be consistent with 

section 4AA and cannot affect the rights and interests of non-citizen children in any 

way that is contrary to the protections set out in that section. Further protection is 

afforded by virtue of the fact that regulations prescribing principles are disallowable, 

and are therefore subject to Parliamentary scrutiny. 

As the prescribed principles are subordinate to robust provisions in the Act, and as 

oversight of any amendments is available to the Parliament, I trust you will agree that 

use of delegated legislation is appropriate in these circumstances. 

Yours sincerely 

David Coleman 

g I _3 I 2019



Senator John Williams 
Chair 

SENATO' THE HON MITCH FIFIELD 

MINISTER FJOR COMMUNICATIONS AND THE ARTS 

MANAGER OF GOVERNMENT BUSINESS IN THE SENATE 

Senate Regulations and Ordinances ommittee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 

Dear Senaf,lliarns �� 

Ref No: MC19-001185 

Senate Regulations and Ordi ances Committee - Telecommunications 

Amendment (Access to Mobile Number Information for Authorised 

Research) Regulations 

I am writing in response to the Senite Regulations and Ordinances Committee's request for 
additional information in its Delegated Legislation Monitor I of 20 I 9 in relation to the 
Telecommunications Amendment (Access to Mobile Number Information for Authorised 
Research) Regulations 2018 (the re: ulations). 

The Committee has requested furth ,r detail on two matters which I have addressed below. 

1.223 - The committee requests th
l 

minister's more detailed advice as to why it [is] 
considered necessary and approphate to permit the disclosure of unlisted mobile phone 
numbers and associated postcodeJ recorded in the Integrated Public Number Database 
to research entities for 'permitted! research'. 

The Integrated Public Number Data
t

ase (IPND) is an industry-wide database containing 
information relating to all public tel phone numbers, making it a valuable tool for public 
health, electoral and public policy r, search. The regulations are necessary to ensure that the 
laws governing access to the IPND for research keep pace with technological and market 
changes and the IPND continues to erve the public interest in high quality research. 

Reforms undertaken in 2007 allowe researchers to access information associated with listed 
numbers in the IPND; that is, numbtrs which appear in public number directories. However, 
in recent times the Australian telec9mmunications market has seen a significant shift in 
consumer behaviour, involving a m, vement from fixed line telephone services to mobile and 
mobile-only services. 

PARLIAMENT HOUSE, CANBERRA A 2600 I 02 6277 7480 I MINISTER@COMMUNICATIONS.GOV.AU 



2 

There has been a consistent decline n the number of fixed line services, from 9.42 million in 
2012-13 to 8.09 million in 2017-l 8

j
in addition, there has been a continued increase in the 

number of mobile users without a h  me fixed line phone. At June 2018, 41 per cent of 
Australian adults (7.70 million) onl used mobile service for voice, owning or using a mobile 
phone but without a fixed line in the·r home.1 This shift is most pronounced amongst younger
Australians. At May 2018, 79 per cept of Australians aged 65 and over used a fixed-line 
phone, compared to only 18 per cenl of those aged 25-342

. With the rise of mobile-only 
households, particularly amongst younger Australians, research using only listed numbers is 
likely to be increasingly unrepresen ative and therefore unreliable. 

To address this shift in technology fd consumer behaviour, the regulations allow research
entities access anonymised information about unlisted mobile phone numbers to establish a 
representative cross-section of the crmmunity.

In making these regulations, strong privacy protections, beyond those in the 2007 reforms, 
have been introduced. Most significantly, the only IPND information that can be accessed 
under these regulations is the mobil I number and the associated postcode; no other
identifying information in the IPND can be obtained by the researcher. A research entity ( or 
group of entities) seeking to anonylljlised information about unlisted mobile phone numbers is 
required to first apply for and obtain an authorisation from the Australian Communications 
and Media Authority (ACMA). Befbre the ACMA can grant the authorisation it must be 
satisfied that each research entity lis'ted in the application will comply with the conditions of 
the authorisation. 

In determining whether a research entity will comply with the conditions in the authorisation, 
the ACMA must have regard to a rapge of matters, including the practices, procedures, 
processes and systems the entity ha1 in place to comply with those conditions, past and 
current compliance with research a1thorisations, and the extent to which the applicant's prior 
collection, use and disclosure of pe�sonal information has complied with the
Privacy Act I 988. The ACMA also

1 

ras the discretion to consider other relevant matters when 
deciding whether to issue a researcl authorisation. 

Authorisations are subject to standard conditions, along with any additional conditions 
specified by the ACMA. In particulr, the regulations contain constraints on the use and 
disciosure of unlisted mobile number information and require compliance with the 
Privacy Act I 988 (however, registeted political parties must comply with the Australian 
Privacy Principles given such entiti s are ordinarily exempted from that Act). Anonymised 
information about unlisted mobile �hone numbers must be destroyed by a research entity if 
the entity is removed from a resear h authorisation or the authorisation comes to an end. 

The regulations also include sancti ns for non-compliance with authorisation conditions. The 
ACMA can remove an entity from

i 

research authorisation for contravention of any condition 
of a research authorisation. An enti y that has been removed from an authorisation will be
prohibited from using any research ·nformation that it has collected. An authorised research 
entity or former research entity als commits an offence of strict liability if the entity 
contravenes a condition of an auth isation. 

1 Statistics from the Australian Communications and Media Authority, Communications Report 2017-18.
2Th�. I

I 
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1.229 - The committee requests th Minister's advice as to the justification for the 
imposition of strict liability to a n  mber of new offences. The committee's consideration 
of the appropriateness of a provision which imposes strict liability is assisted if the 
advice explicitly addresses releva t principles as set out in the Guide to Framing 
Commonwealth Offences. 

The regulations contain offences of trict liability for a research entity that breaches any 
condition of a research authorisation, and for former research entities that breach the 
prohibition on use and disclosure oflIPND information or fail to destroy information within 
10 business days after the authorisaf on has ended. 

The Guide to Framing Commonwe f th Offences was drawn on in framing the offence 
provisions within the regulations. Tlb.e Guide indicates that the application of strict liability to 
all physical elements of an offence as is the case with the provisions within the regulations) 
generally is only considered approp ,iate where all of the following apply: 

the offence is not punishabl by imprisonment; 
the offence is punishable by fine of up to 60 penalty units for an individual in the 
case of strict liability; 
the punishment of offences ot involving fault is likely to significantly to enhance the 
effectiveness of the enforceient regime in deterring certain conduct; and
there are legitimate groundsnlnor penalising persons lacking fault, for example because
he or she will be placed on otice to guard against the possibility of any contravention. 

The penalty for imposed by the reg lations does not include imprisonment and is limited to 
10 penalty units (which is also cons stent with the maximum permitted under subsection 
594(2) of the Telecommunications Act 1997).

It is important that information obt ned from end users as a result of research is secured 
against unauthorised use or disclos re. The offence provisions in the regulations are triggered 
by a breach of any of the conditions of a research authorisation, or where former research 
entities breach the prohibition on us

1

e and disclosure of IPND information or fail to destroy 
information within 10 business days after the authorisation has ended. Strict liability offence 
provisions provide a strong incenti e for compliance with these privacy protections, thereby 
enhancing the effectiveness of the enforcement regime. 

It follows that the strict liability offlnce provisions are also designed to put research entities 
on notice that they should guard agJinst the possibility of any contravention of an 
authorisation condition. A person f o may contravene the offence provisions can guard 
against such a contravention by conµ.plying with all conditions of a research authorisation, 
complying with the use and disclos�re requirements and destroying IPND information within 
10 business days after t�thorisation has ended. 

I thank the Corn¢1:eeftr its questibns and I trust this information will be of assistance. 

Yours sincerely 

MITCH FIFIELD 

6/l(t<; 





Response to a request for in ormation from the Senate Standing Committee 
on Regulations and Ordinarices 
The Illegal Logging Prohibition 4\mendment (Due Diligence Improvements) Regulations 
2018 (the Regulations) 

The committee requests the minist r's advice as to: 

• The manner in which the count y specific guidelines identified in the Regulations 1 are
incorporated into the instrumen .

• How these documents are or m y be made readily and freely available to persons
interested in or affected by the · strument.

• The committee also requests th t the explanatory statement be amended to include this
information.

Manner of incorporation 

The Country specific guidelines pr vided in Schedule 1 to the Regulations are incorporated 
by reference to the versions of thos documents as they applied on the particular dates they 
were co-endorsed by the relevant g vernments. 

In relation to item 6 in Schedule 1 t, the Regulations, the Country specific guideline for 
Indonesia, co-endorsed by the Gove ment of Australia and the Government of Indonesia on 
1 October 2018 is incorporated by r ference to the version of that document as it applied on 1 
October 2018. 

In relation to item 7 in Schedule 1 t the Regulations, the Country specific guideline for 
Malaysia, co-endorsed by the Gove ment of Australia and the Government of Malaysia on 
10 March 2017, is incorporated by r ference to the version of that document as it applied on 
10 March 2017. 

In relation to item 8 in Schedule 1 t the Regulations, the Country specific guideline for the 
Republic of Korea, co-endorsed by t e Government of Australia and the Government of the 
Republic of Korea on 26 June 2018, is incorporated by reference to the version of that 
document as it applied on 26 June 2 18. 

Availability of the documents 

The Country specific guidelines for e Republic of Korea, Malaysia and Indonesia are all 
freely available on the website of thCj Department of Agriculture and Water Resources: 
ht ://www.a riculture.oov.au/forestr / olicies/ille al-logoino/im orters/resources#countr -
specific-guidelines 

Re lacement ex lanator stateme t 

I have approved a replacement expla atory statement for the Regulations containing 
information about incorporation. of t e country specific guidelines and information on their 
availability. 

1 The country specific guidelines provided i the Regulations are the country specific guidelines for Indonesia,
Malaysia and the Republic of Korea. 
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Parliament House 

CANBERRA ACT 2600 

Senator John Williams 

Chair 

The Hon Dan Tehan MP 

Minister for Education 

Senate Standing Committee on Regulations and Ordinances 

Telephone: 02 6277 7350 

Our Ref: MC19-000577 

1 4 MAR 2019 

I note that the Committee's Delegated Legislation Monitor No. 1 of 2019 released on 

13 February 2019 sought my response in relation to issues identified with respect to the 

legislative instrument Higher Education Support (Parapharm Pty Ltd) Higher Education Provider 

Approval Revocation 2018 (F2018L01835) (the instrument). 

The Department of Education and Training has accepted the Committee's feedback that the 

explanatory statements accompanying legislative instruments should clearly indicate whether or 

not any consultation was undertaken, or, where no consultation has occurred, the reason for 

this being the case. The Department will ensure that future explanatory statements 

accompanying similar legislative instruments provide this information. 

A replacement explanatory statement to the instrument will be prepared confirming that no 

consultation was necessary in order to satisfy the requirements of Section 17 of the Legislation 

Act. An explanation as to why no consultation was necessary will also be included in line with 

the requirements of paragraphs 15J(2)(d) and (e) of the Legislation Act. A preliminary draft of 

the proposed replacement explanatory statement is attached for the Committee's reference. 

Officers of my department will be instructed to take action to implement this commitment by 

ensuring that the draft replacement explanatory statement is approved by the rule maker in 

accordance with paragraph 15J(2)(d) and (e) of the Legislation Act and registered on the Federal 

Register of Legislation as soon as is achievable following the rule maker's approval. 

Thank you for bringing the Committee's concerns to my attention. 

Yourllincerelv 

D}./J TEHAN









SENATOR THE HON MATHIAS CORMANN 

Minister for Finance and the Public Service 

Leader of the Government in the Senate 

Senator John Williams (Chair) 
Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 

REF: MS 19-000017 

Th you r the Senate Regulations and Ordinances Committee's letter dated 
15 February 2019 regarding the Public Service Amendment (Miscellaneous Measures) 
Regulations 2018 [F20I8L01722J. I apologise for the delay in responding. 

I advise that the amendments to the Public Service Regulations 1999 were specifically at 
the request of the Merit Protection Commission and the Fair Work Commission. 

The amendments in relation to Part 5 of the Regulations were of a technical nature to 
articulate more clearly the existing policy position of the Merit Protection Commission. 
The Fair Work Commission specifically requested the amendment to Regulation 2.2(2)(c), 
which was only of concern to the Fair Work Commission. For these reasons, it was 
considered that the amendments did not require broader consultation. 

Attached at A is the requested amended Explanatory Statement (ES) including the reasons 
for the limited consultation. I have initialled each page of the ES. 

If you have any queries, please contact Ms Kerren Crosthwaite, Group Manager, Integrity, 
Performance <illld Employment Policy on 02 6202 3948. 

KindJ:\gards/ 

Mathias Cormann 
Minister for Finance and the Public Service 

t� March 2019

Parliament House, Canberra ACT 2600 Telephone: (02) 6277 7400- Facsimile: (02) 6273 4110 













SENATOR THE HON ZED SESELJA 

Assistant M nister for Treasury and Finance 

Senator John Williams 
Chair 
Senate Standing Committee on Regu ations and Ordinances 
Suite S 1.11 
Parliament House 
CANBERRA ACT 2600 

�
De� 

REF: MC19-001 l l l

Senate Standing Committee on Regulations and Ordinances - Lands Acquisition 
A endment Regulations 2018 

Thank you for your letter of 15 FebrLry 2019 concerning scrutiny by the Senate Standing 
Committee on Regulations and Ordiilances of the Lands Acquisition Amendment Regulations 
2018 (the Regulations). 

I note that in addition to the consult�tion undertaken with the Office of Best Practice Regulation, 
the Department of Finance consulted the Australian Government Solicitor in confirming the 
applicable Reserve Bank of Australik rate to apply in the Regulations. 

The Department of Finance is liaisJg with the Office of Parliamentary Counsel on updating the 
Explanatory Statement, as per the re1 uest of the Committee. 

Yours sin1,rely 

Senator th1fion Zed :SeselJa 
Assistant Jlinister for Treasury a d Finance 

Encl.-Replacement Explanatory Statement. 

Parliament House, Canberra ACT 2600 Telephone: (02) 6277 3187 
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Senator John Williams 
Chair 

The Hon Greg Hunt MP 
Minister for Health 

Senate Regulations and Ordinances Committee 
Suite S 1.111 
Parliament House 
CANBERRA ACT 2600 

RefNo: MC19-002423 

2 6 MAR 2019 

I refer to correspondence of 15 February 2019 from the Standing Committee on Regulations 
and Ordinances (the Committee) requesting additional information as referred to in the 
Committee's Delegated Legislation Monitor 1 of 2019 about the National Health (Highly 
specialised drugs program) Special Arrangement 2010 (PB 116 of 2010) (the Instrument). 
I regret the delay in responding. 

The Committee has requested advice specifically about whether the Asthma Control 
Questionnaire (ACQ) which is currently included as part of the Pharmaceutical Benefit 
Scheme restriction criteria for the drugs Benralizumab (Fasenra®), Mepolizumab (Nucala®) 
and Omalizumab (Xolair®) can be accessed free-of-charge 

I can advise that the ACQ is available to prescribers at no cost through the suppliers of the 
medicines in question. Prescribers can contact the suppliers of these asthma medications 
directly to obtain free copies of the ACQ/calculation sheet. Contact details for the suppliers 
are contained within each of those medicine's restriction text or accompanying notes that can 
be found online at www.pbs.gov.au. 

Thank you for writing on this matter. 

Yours sincerely 

Greg Hunt 

Parliament House, Canberra ACT 2600 Telephone (02) 6277 7220 
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