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inappropriate use of restrictive practices in its next Sector Performance Report due later this
month. The publicly available data is not broken down by state or territory or notes which
incidents were due to a lack of consent.

(j) how is specifying persons as those who may give consent for the purposes of
ranting immuni m all civil and criminal liability consistent with the rights of
persons with disabilities to equal recognition before the law, equality and non-

discrimination, access to justice and the right to an effective remedy.

I understand and appreciate community concern regarding the rights of older people and
the use of restricted practises in residential aged care. Significant checks and balances were
enacted to ensure the immunity provision only protects approved providers in very limited
circumstances. The immunity does not prevent approved providers or their staff from
potentially being charged with a criminal offence or a civil claim being brought in negligence
where the use of the restrictive practice was not in accordance with the legislative
requirements.

The intention in using an immunity provision is to ensure approved providers in jurisdictions
without appropriate legal consent laws who rely on informed consent given through the
Principles are not criminally or civilly liable under state and territory laws. This will instil
confidence in approved providers to rely on the Principles without fear of prosecution,
provided they follow all of the strict legislative requirements. Without assurances that they
will not be prosecuted for using the Principles, approved providers may choose not to use
restrictive practices when they are a necessary last resort to protect the aged care recipient.
This could result in harm to the care recipient and others. This also aims to close the gap
that currently exists in some jurisdictions and ensure, where necessary, restrictive practices
can be used to protect care recipients and others, including those with a disability.

The immunity only applies where consent was given by a person or body in the hierarchy
who may not be authorised by state or territory law and the restrictive practice is used in
accordance with all relevant legislative requirements. This includes requirements to only use
restrictive practices: as a last resort; to prevent harm; only to the extent necessary; only in
proportion to the risk of harm to the care recipient and others; in the least restrictive form
and for the shortest time necessary to prevent harm to the care recipient others. The
necessity and effectiveness of any use of a restrictive practice must also be regularly
monitored, reviewed and documented.

These amendments necessarily have to take into account the rights of the care recipient the
subject of a restrictive practice as well as the rights of other care recipients and persons,
including those with disability. This is consistent with the UNCRPD.





