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PARLIAMENT HOUSE, CANBERRA ACT 2600

Reference: MC23-029578 

Response to the Committee’s questions on the Determination 

(a) what personal information the department holds and may therefore be disclosed 
under these grounds 

The Public Interest Certificate Guidelines contained in the Determination (Public Interest 
Guidelines) defines “information” as follows: 

information means information acquired by an officer in the performance of his or 
her functions or duties, or in the exercise of his or her powers, under the social 
security law. 

This definition is consistent with sub-paragraph (a) of the definition of ‘protected 
information’ in the Social Security Act 1991 (Cth). 

The Department of Employment and Workplace Relations is the agency responsible for 
oversight and administration of employment service programs, including Workforce 
Australia. The administration of these employment service programs is supported by a 
network of contracted employment service providers (providers). 

In accordance with the Privacy Act 1988 (Cth), personal information is only collected by the 
department or providers where it is reasonably necessary for or directly related to the 
administration of employment service programs, including to provide assistance to 
individuals participating in those programs, or where otherwise authorised by another 
legislation, for example, the Social Security (Administration) Act 1999 (Cth). 

Personal information collected by the department or providers may include: 
 identifying details, such as name, date or birth and racial/ethnic information; 
 contact details; 
 education history, employment history and activity details; 
 health information; and 
 information relevant to an individual participating in an employment service 

programs (for example, appointment dates or barriers associated with obtaining 
employment). 

Not all personal information that is requested to be disclosed, is in fact disclosed. The Public 
Interest Certificate Guidelines specifically provide that only the necessary amount of personal 
information required to be disclosed, should be disclosed. This has meant that in the majority 
of cases, only limited information such as individuals’ names, dates of birth, residential 
addresses, telephone numbers, rather than the entire files, have been certified for disclosure. 

(b) whether each of the grounds for disclosure would constitute a proportionate limit on 
the right to privacy (including whether each measure is sufficiently circumscribed, 
accompanied by sufficient safeguards, whether any less rights restrictive alternatives 
could achieve the same stated objective, and whether there is the possibility of oversight 
and the availability of review) 
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The Public Interest Certificate Guidelines include various safeguards to ensure that protected 
information is only disclosed where the public interest outweighs any limitation on the right 
to privacy. 

All of the purposes for which a Public Interest Certificate can be issued are sufficiently 
circumscribed in the following ways: 

 Section 9 requires it to be established that there is a threat to the life, health or welfare 
of a person. 

 Section 10 only applies to serious criminal offences and civil penalty matters. It does 
not allow for disclosure in relation to minor criminal offence and civil penalty 
matters.  

 Section 11 is designed to support proceeds of crime regimes so that criminals are not 
able to retain the proceeds of their criminal activities. 

 Sections 12 and 13 require that the decision maker be satisfied that there are no 
reasonable grounds to believe that the relevant person would object to the disclosure.  

 Section 14 is designed to provide a benefit to individuals by supporting those who 
have applied for, or are tenants in, public housing or other State-or Territory-managed 
housing. 

 Section 15 is designed to provide a benefit to individuals by supporting the work of 
the Queensland Family Responsibilities Commission in assisting welfare reform 
communities. 

 Section 16 is designed to provide a benefit to individuals by supporting them in 
receiving reparations to which they may be entitled. 

 Section 17 is designed to promote the rights of the child by assisting in contact being 
made with a parent or relative. 

 Section 18 is designed to provide a benefit to individuals by assisting them to obtain 
concessions for public utilities. 

 Section 19 is designed to facilitate the delivery of services by the department and 
other agencies to income support payment recipients. 

 Section 20 is designed to support research and evaluation so that the department can 
improve the employment services it provides. 

 Section 21 is designed to support the investigation of alleged breaches of the 
Australian Public Service Code of Conduct. 

 Section 24 is designed to support the rights of the child by ensuring that they receive 
appropriate support where they are subject to abuse or violence. 

 Section 25 is designed to ensure homeless young persons are able to support 
themselves if they are not able to live at home. 

 Section 26 is designed to assist in the reconciliation between a homeless young person 
and their parents. 

 Section 27 is designed to provide reassurance to parents of a homeless young person 
whilst not forcing the homeless young person to communicate with their parents if it 
is against their wishes. 

All of the provisions include a requirement that the decision maker be satisfied that the 
disclosure is necessary for the particular purpose. This serves to limit the disclosure to only 
that required to meet the particular objective.  

Section 23 provides that information about a homeless young person can only be disclosed if 
that disclosure will not cause them any harm. This ensures that the right to privacy is only 
limited where there is a benefit to the homeless young person.  
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The Public Interest Certificate Guidelines include a requirement that the information cannot 
reasonably be obtained from a source other than the department (sections 8(1)(a) and 
23(1)(a)) this ensures that the power can only be used as a last resort and that disclosure can 
only be authorised where no other less rights restrictive alternative is available. 

There are a number of safeguards in place in relation to the disclosure of information under 
the Public Interest Certificate Guidelines. These include the following:  

 While the Privacy Act continues to apply in relation to the handling of protected 
information that is also personal information as defined in the Privacy Act, the social 
security law imposes a higher level of protection to such information than is imposed 
under the Privacy Act. For example, criminal sanctions apply for the unauthorised use 
or disclosure of information under section 204(1) of the Social Security 
(Administration) Act 1999; 

 Public interest certificates made on the basis of the Public Interest Certificate 
Guidelines are made by the Secretary and her delegates at appropriate levels, and are 
subject to administrative arrangements which recognise the significance of such 
decisions; 

 In appropriate circumstances, the disclosure of information under the Public Interest 
Certificate Guidelines may be accompanied by additional measures to further protect 
the information (e.g. Deeds of confidentiality may be required for recipients of the 
information); and 

 The social security law provides that information provided to a person on the basis of 
a Public Interest Certificate must be used for the purpose for which it was provided. 
That recipient is not permitted to further disclose the information to other parties 
unless the disclosure is for the same purpose or the disclosure is otherwise authorised 
by law. 

(c) whether officers administering this measure would have training or specialised 
experience in assessing relevant factors, such as whether a young person has 
experienced violence or abuse, or whether there is a threat to the life of a person 

The Secretary’s authority to issue a public interest certificate is currently exercised by the 
National Contract Manager for employment services (Senior Executive Service Band 2). This 
is a senior position and is held by a highly experienced officer. The National Contract 
Manager is supported by a specialist team of officers and dedicated Provider Leads, who 
process requests for disclosure. Legal advice is sought in relation to each disclosure request 
to support them in deciding whether they can be satisfied that all the requirements are met.  

Training provided to the specialist team includes: 
 mandatory departmental privacy training;  
 training on the Privacy Act and information disclosure schemes (delivered by in-house 

and external lawyers including the Australian Government Solicitor); 
 specific Public Interest Certificate training (delivered by an in-house legal team); 
 the employment services-specific Information Exchange and Privacy training module 

(produced by an external legal firm); and 
 vicarious trauma training (delivered by an external specialist training provider). 
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Upon receipt of a request for disclosure, the Secretary or their delegate will consider relevant 
information available to the department. This includes: 

 information held in the department’s IT systems regarding the participant, including 
information provided by Services Australia, such as vulnerability indicators; 

 the context in which a request for information is made, or the circumstances leading to 
the information being requested; 

 evidence that obtaining the individual’s consent had been attempted (and if not, the 
reason for not doing so); and 

 evidence from the provider regarding their interactions with the individual(s). 

(d) how the Secretary would determine that a person is unable to provide updates on 
their own circumstances, and what training they would have in relation to assessing 
such factors 

The Committee is referred to the response set out in relation to question (c) above. 

(e) whether the measure is compatible with the rights of people with disability to 
equality before the law, including how the Secretary would determine that a person 
with disability is unable to give notice of their own change in circumstances

The Public Interest Certificate Guidelines are compatible with the rights of persons with 
disabilities under the Convention on the Rights of Persons with Disabilities. There are no 
particular impacts of the Public Interest Certificate Guidelines on people with disabilities 
over and above the limitation on the right to privacy that applies to everyone.  

Section 6(b) of the Public Interest Certificate Guidelines requires consideration to be given to 
whether various vulnerabilities, including disability, might limit the information available to 
the department in relation to an individual’s circumstances to inform the decision on issuing a 
Public Interest Certificate. The decision maker would use the information already available to 
the department about the individual in determining whether they are unable to give notice of 
their own circumstances. If it is determined that they may be unable to give notice, this would 
prompt a more cautious approach to be taken in deciding whether to issue a Public Interest 
Certificate taking into account the individual’s vulnerabilities. This supports the rights of 
people with disabilities by ensuring that their disability is taken into account in the decision-
making process. 

(f) whether the disclosure of personal information may, in circumstances provided for 
in this measure, engage and limit further human rights (for example, the rights of the 
child)

The Statement of Compatibility with Human Rights provided alongside the Public Interest 
Certificate Guidelines sets out the other rights which are engaged. These include rights under 
the Convention on the Rights of the Child and the International Convention on Economic, 
Social and Cultural Rights. 



 
The Hon Linda Burney MP 
Minister for Indigenous Australians 

Parliament House  CANBERRA  ACT  2600 

 
Reference: MB23-000358 

 
 
 
Mr Josh Burns MP 
Chair, Parliamentary Joint Committee on Human Rights  
Parliament House  
CANBERRA  ACT  2600 
 
 
Dear Mr Burns  
 
I refer to the Parliamentary Joint Committee on Human Rights’ (the Committee) request  
in Human Rights Scrutiny Report 10 of 2023 (the report), dated 13 September 2023,  
for further information on the Social Security (Remote Engagement Program)  
Determination 2023 (the Instrument).  
 
I note this instrument was informed by the outcomes of co-design with the Ngaanyatjarra 
people. The engagement of stakeholders from the Ngaanyatjarra Lands in the design of the 
Remote Engagement Program (REP) Trial originally arose from a Commonwealth 
commitment made as part of settling a class-action lawsuit brought by the Community 
Development Program (CDP) Participants in 2019 and settled by the previous Government  
in 2021. 
 
When we formed Government in 2022, we committed to replace the CDP with a new 
program with real jobs, proper wages and decent conditions developed in partnership with 
First Nations people. The trial in the Ngaanyatjarra lands continues in line with the 
commitment to the community and will inform the design of the new program. I note that 
accessing the REP payment is voluntary and time limited. It will cease on 30 June 2024. 
 
I provide the following responses to the Committee’s request for further information to assist 
the Committee’s consideration of the Instrument: 
 

(a) what are the types of circumstances in which a placement may be cancelled (and 
thus the payment removed)? 

 
The REP Placement may be cancelled or ended: 

• at the request of the REP Host or REP Participant 
• if the REP Participant is no longer eligible (e.g. is no longer receiving a 

qualifying income support payment) 
• if the REP Participant is not compliant with the terms of the REP Placement 

Agreement 
• if the REP Host is not compliant with the terms of the REP Placement 

Agreement, or if the Provider believes the REP Participant would be 
endangered or placed in an unlawful situation as a result of the REP 
Placement 

• for other reasons, such as the REP Participant gaining employment with the 
REP Host or if directed by the Department.   



 

 
In the event of a REP Placement ending due to non-compliance by the REP Host, 
Providers should aim to arrange another REP Placement for a REP Participant. 
Providers can also choose to arrange another REP Placement where the REP 
Participant or REP Host has requested to end an existing placement. A request from 
the Department to end a REP Placement would only occur in extraordinary and 
unforeseen circumstances, such as a risk to the REP Participant, the REP Host, or the 
Provider.  
 

(b) noting that the work performed by a participant may constitute a form of 
employment for the purposes of international human rights law, is the rate of 
remote engagement program payment (that is, $190 per fortnight for at least 15 
hours work) compatible with the right to fair remuneration (noting participants 
could work up to 8 hours per day);  

 
The REP Trial has been designed to offer participants the opportunity to participate  
in a placement to gain experience and develop skills. Participation in the REP Trial  
is not employment. The REP Payment is an incentive to encourage participation in the 
REP Trial, not remuneration. As outlined in the CDP Head Agreement Annexure 1, 
Part G - REP Trial Services (niaa.gov.au/sites/default/files/part-g-annexure-1-head-
agreement-cdp-2019‑2024.pdf), the REP Payment provides an incentive for Eligible 
Participants to participate in placements designed to build their skills that will support 
them to find and maintain employment. Under the terms of the REP Placement 
Agreement, REP Participants cannot be employees of REP Host organisations. 
 
The REP Payment is paid in addition to a REP Participant’s primary income support 
payment and other supplements.  
 
Clause 7.1 of Annexure 1, Part G provides that REP Placements: 
 

• are voluntary; 
• do not include paid employment and do not, in themselves, create an 

employment relationship between the REP Participant and the REP Host  
or Provider; 

• must not be approved if a REP Host has downsized its workforce in the 
previous 12 months before the commencement of REP Trial Services  
(i.e. through redundancies or termination) and the proposed REP Placement/s 
involve the same tasks as those performed by former employees; 

• must not be used as a stop-gap measure while a REP Host is undertaking 
recruitment exercises, or as a way of meeting ad-hoc needs in lieu of creating 
paid employment positions; 

• must not, in whole or in part, involve work which would otherwise have been 
undertaken by a paid worker if the REP Placement had not taken place; and 

• must be ended where the REP Participant commences paid employment with 
the REP Host. 

 
A REP Placement must not replace jobs or a paid worker. REP Placements must also 
be tailored to the needs of the REP Participant. 

  



 

 
 

(c) how is the measure effective to achieve the stated objectives and in particular, 
noting the mixed findings of the CDP regarding its effectiveness in achieving 
employment outcomes for participants, how is the remote engagement program 
different from the CDP such that it is more likely to achieve the stated objectives;  

 
The Remote Engagement Program Trial uses a co-design approach to trial ideas that 
could be considered in the design of a new remote employment program to replace the 
CDP. The REP Trial aims to test ideas and understand barriers to employment  
in remote areas. Under the Social Security Act payments cannot be made after 
30 June 2024. It complements other trials currently under way, including the new 
community projects approach in CDP and the New Jobs Program Trial which 
commenced on 18 September 2023.  
 
The outcomes of these trials will help to provide an evidence base for what works and 
what does not work in remote employment services. The REP Trial is trialling a new 
supplementary payment in the social security system as an incentive for eligible 
jobseekers to attend a placement designed to build their skills that will support them 
to find and maintain employment and contribute to their community. The REP Trial  
is unique in its integration with the income support system. No other CDP trials or 
projects currently underway offer the delivery of incentives via the income support 
system to gain experience and develop skills.  

 
(d) whether communities were consulted about the proposed measure in this 

instrument, as opposed to the broader policy underpinning the remote engagement 
program, and if so, what were the outcomes of those consultations;  

 
The REP Trial was a concept that emerged from ongoing engagement with stakeholders from 
the Ngaanyatjarra Lands in Western Australia as part of settling a class-action lawsuit 
brought by CDP Participants in 2019 and settled by the previous Government in 2021. 
 
A Ngaanyatjarra Lands Co-Design Group, comprising community and Ngaanyatjarra Council 
(Aboriginal Corporation) (NCAC) representatives, was established in March 2022 and met  
in March and May 2022 to determine the details of the REP Trial, including the rate of the 
REP Payment.   
 
At the May 2022 Co-Design Group meeting, the Board of Ngaanyatjarra Council asked 
NCAC to bring forward design options for a trial program. The Board of Ngaanyatjarra 
Council endorsed the REP Placements in November 2022.  

 
The Paupiyala-Tjarutja Aboriginal Corporation, the governing body for the Spinifex people 
and the CDP provider in Tjuntjuntjara within CDP Region 3, expressed an interest in being 
involved in the REP Trial on 28 September 2022 and were subsequently invited  
to participate.  

 
Additionally, Providers must engage broadly with communities to identify their priorities for 
the REP Trial, including their preferred REP Host organisations and preferred activities  
to be undertaken as part of REP Placements.  
  



 

 
(e) whether review is available for certain decisions made in relation to this measure, 

such as where a person's placement is cancelled, and their payment is removed; 
and 

 
REP Participants have several options to request a review of decisions relating to their REP 
Placement, including: internal review by the Provider; formal review by Services Australia; 
and review by the Administrative Appeals Tribunal. Before agreeing to be a REP Participant, 
REP Participants will be provided with information about making a complaint or appealing  
a decision. 

 
In the event of non-compliance by a REP Participant, Providers must consider alternatives  
to ending the REP Placement Agreement and outline factors that must be taken into 
consideration before making a decision to end the placement, including: 
 

• reasons for the non-compliance, including whether the REP Participant was 
fully able to comply with the requirements of the REP Placement Agreement; 

• the severity and impact of the non-compliance (for example, a REP Participant 
engaging in unsafe practices despite appropriate guidance and training 
compared with failure to notify in advance of a single absence); 

• whether the REP Participant was adequately warned of the consequences  
of non-compliance; 

• the frequency or repeated nature of the non-compliance; and 
• how other REP Participants have been treated by the Provider in similar 

situations. 
 

Providers must support REP Participants over the course of their REP Placement and act  
as an advocate for the REP Participant. When making a decision to end a REP Placement, 
REP Providers must make lawful decisions; observe natural justice; evidence, facts and 
findings; explanation of reasons and documenting decisions.  
 

(f) what other safeguards accompany the measure. 
 
Safeguards for REP Participants under this measure include: 
 

• Participation in a REP Placement is voluntary. 
• The REP Participant can end the REP Placement at any time and for any 

reason. 
• Providers must use a case management approach, whereby adjustments are 

made for the differing needs and strengths of each Eligible Participant. 
• Providers must conduct an assessment of individuals before they commence  

in a REP Placement. 
• Before commencing a REP Placement, Providers must discuss the Eligible Job 

Seeker's skills, aspirations, and the nature of REP Placement the Eligible Job 
Seeker would like to participate in. 

• Participation in REP Placements cannot be used to replace real jobs at a REP 
Host.  

  



 

• Before signing the REP Placement Agreement, REP Participants must  
be informed of the REP Trial arrangements that will impact on them, and 
providers must: 

o provide the REP Participant with a copy of the Fact Sheets for REP 
Participants and the REP Placement Agreement, including the Privacy 
Collection Notice;  

o explain the content of the Fact Sheets for REP Participants and the 
REP Placement Agreement, including the Privacy Collection Notice; 

o explain the impact of the REP Payment on the REP Participant’s 
income and potential impact on benefits, including: 
 the REP Payment is taxable; 
 the REP Payment does not need to be reported to Centrelink; 

o the REP Payment forms part of the person’s taxable income, and may 
affect the REP Participant’s entitlements from State Government 
authorities or other organisations to whom changes in income must  
be reported; 

o explain that in order to receive the REP Payment, the REP Participant 
must attend a REP Placement for at least 15 hours every week in their 
payment fortnight; 

o tell the REP Participant that participation is voluntary and they can end 
their REP Placement at any time and for any reason; 

o ensure the REP Participant understands the duration, conditions and 
participation requirements of the REP Placement and the REP 
Payment. 

• Providers must assess job seeker eligibility and suitability for a REP 
Placement, and support the REP Participant in their REP Placement to ensure 
the REP Participant has the best chance to successfully participate in the REP 
Placement and gain the desired skills and experience. 

• A three way REP Placement Agreement is signed by the Provider, REP 
Participant and REP Host that ensures the REP Participant’s safety and the 
provision of appropriate tasks and supervision.  

• Contractual requirements to engage with communities in the implementation 
of the REP Trial.  

 
I thank the committee for raising these issues for my attention. 
 
 
Yours sincerely 
 

 
The Hon LINDA BURNEY MP 
Minister for Indigenous Australians 
 
13 / 10 / 2023 
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