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THE HON ALEX HAWKE MP
MINISTER FOR IMMIGRATION, CITIZENSHIP,
MIGRANT SERVICES AND MULTICULTURAL AFFAIRS

Ref No: M§21-000989

Dr Anne Webster MP o
Chair GET ‘ .
Parliamentary Joint Committee on Human Rights

Parliament House

Canberra ACT 2600

human.rights@aph.gov.au

Dear Chair,

Thank you for your correspondence of 29 April 2021 on behalf of the Parliamentary Joint
Committee on Human Rights (the Committee), regarding the Migration Amendment
(Clarifying International Obligations for Removal) Bill 2021 (the Bill).

The Bill amends the Migration Act 1958 (the Migration Act) to strengthen Australia’s ability to
uphold non-refoufement obligations to not return individuals to a country where they face
persecution or a real risk of torture, cruel, inhuman or degrading treatment or punishment,
arbitrary deprivation of life or the application of the death penalty.

In the Parliamentary Joint Committee on Human Rights Report 5 of 2021, the Committee
sought clarification on the following matters:

o statistics relating to people in immigration detention, the use of Ministerial
Intervention powers and removal outcomes; '

¢ safeguards regarding the right to liberty and the rights of the child;

e safeguards regarding immigration detention; and

e advice on caseload impacts.

| am pleased to provide the Committee with additional information in response to these
questions. A copy of the detailed response is enclosed.

In addition to the enclosed response, | wish to advise the Committee that on 13 May 2021
the Bill was passed by the Senate, following amendments which seek to provide further
assurance and safeguards for the effective implementation and operation of proposed
provisions. These amendments:

e amend the the Migration Act to provide access to merits review for certain individuals

who were previously determined to have engaged protection obligations but are
subsequently found by the Minister to no longer engage those obligations;
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: 2
s amend the Migration Act to ensure that an unlawful non-citizen will not be removed in
accordance with section 198 of the Migration Act where the Minister has decided that
the unlawful non-citizen no longer engages protection obligations before:

~ the period within which an application for merits review of that decision under Part
7 of the Migration Act couid be made has ended without a valid application for
review having been made; or .

~ a valid application for merits review of that decision under Part 7 was made within
the period but has been withdrawn; or

— the Minister's decision is affirmed or taken to have been affirmed upon merits

review;

¢ amend the Intelligence Services Act 2001 to require the Parliamentary Joint
Committee on Intelligence and Security to commence a review of the operation,
effectiveness and implications of the provisions amended or inserted by Schedule 1
to the Bill, by the second anniversary of the commencement of the Migration
Amendment (Clarifying International Obligations for Removal) Act 2021.

Yours singerely

Y ALEX HAWKE

Q=1 §/2021
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Annex A

Parliamentary Joint Committee on Human Rights, Report 5 of 2021

Migration Amendment (Clarifying International Obligations for Removal) Bill 2021

Minister's Response

With respect to people to whom protection obligations are owed but who were
ineligible for a grant of a visa on character or other grounds, in the last five years,
statistics relating to:

o the number of people who were or are in detention, and the length of their
detention; and :
¢ how many of this number have been either:
o granted a visa under section 195A of the Migration Act;
o placed in the community under a residence determination under section
197AB of the Migration Act; or
o returned to the country in relation to which there had been a protection
finding because conditions in that country had improved such that
protection obligations were no longer owing or; :
o sent to a safe third country

As at 31 March 2021, there were 1,482 people in an immigration detention facility,
and 537 under a residence determination. This represents total numbers, rather than the
cohort of persons who have been found to engage protection obligations. Further, it is
important to note that there are over 390,000 people in the community on Bridging visas. This
includes 31,557 people on Subclass (050&051) Bridging visa Es (including 8,894 on
Departure Grounds). Many of these visas are granted by delegates and do not require my
personal intervention.

Statistics relating fo the detention of the cohort who have been found to engage protection
obligations but who were ineligible for a visa on character or other grounds are below:

Length of time in detention” of the 63 non-

citizens® who were detained between 1/7/15 and

3/5/2021
Period Detained Total | % of Total
7 days or less 0 0.0%
8 days - 31 days ' <5 <5%
32 days - 91 days . <5 <5%
92 days - 182 days <5 <5%
183 days - 365 days - 0 0.0%
366 days - 547 days <5 <5%
548 days - 730 days <5 <5%.
731 days - 1095 days 7 11.1%
| 1096 days - 1460 days 13 20.6%
1461 days - 1825 days : 6 9.5%
Greater than 1825 days 28 44.4% |
Total - 63 100.0%
"Period detained is based on accumulative days in detention, including time in
detention prior to [ July 2015.
=“pezaple who engage protection obligations but who were ineligible for a grant
of a visa on character or other grounds.




Length of time in detention” of the 29 non-citizens™

currently detained in Immigration Detention

Facilities
Period Detained Total | % of Total
7 days or less 0 0.0%
8 days - 31 days 0 0.0%
32 days - 91 days 0 0.0%
92 days - 182 days 0 0.0%
183 days - 365 days 0 0.0%
366 days - 547 days 0 0.0%
548 days - 730 days 0 0.0%
731 days - 1095 days <5 6.9%
1096 days - 1460 days 6 20.7%
1461 days - 1825 days 5 17.2%
Greater than 1825 days 16 55.2%
|| Total 29 100.0%
~Period detained is based on accumulative days in detention, including time in
detention prior to 1 July 2015,
*people who engage protection obligations but who were ineligible for a grant of a
visa on character or other grounds.

There are no children who have been found to engage protection obligations but who were
ineligible for a grant of a visa on character or other grounds, in the last five years, who were,
or are currently, detained in immigration detention facilities.

Historical statistics relating to section 195A for this cohort group are below.

Granted a visa under s 195A of the Act - persons in immigration detention
who were found to engage protection obligations but were ineligible for

grant of a visa on character or other grounds
: inancialhyean NUmberoflpersens) 3 ]
2015-16 : 0
2016-17 <5
2017-18 <5
2018-19 <5
2019-20 <5
2020-21 (as at 30 April 2021) <5

Information on the number of persons in detention (who have previously been found to
engage protection obligations or who arrived in Australia as refugee) for whom the Minister
has made a residence determination is not available in departmental systems in a reportable

format.

In the last 5 years no person found to engage protection obligations has subsequently been
returned to the country in relation to which they were found to engage protection obligations,
or any third country.

Of the current cohort in immigration detention facilities who have not been granted a bridging
visa or placed in community detention, the majority have convictions for crimes involving non-
consensual sexual conduct and/or other violent crimes. A small number (less than 5) have
been assessed as raising national security concerns.
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Advice on safeguards to ensure that the limits on the right to liberty and the rights of
the child are proportionate

~ 1 note the Committee’s concerns about the Bill engaging the right to liberty and the rights of
the child. The Committee notes that the Statement of Compatibility does not identify any
safeguards beyond discretionary Ministerial intervention powers.

At the outset, it is' relevant to reiterate that what the Bill does is protect non-citizens in respect
of whom a protection finding has been made in the protection visa process, from the
application of the removal provisions in section 198 of the Migration Act. The Bill makes no
change to the existing provisions of the Act relating to the detention of unlawful non-citizens.
Accordingly, the fact that the unlawful non-citizens who are covered by the Bill will, instead of
being liable to removal irrespective of protection obligations, be subject to the existing
provisions governing the detention of unlawful non-citizens while other options are explored,
will be the result of those existing provisions.

That said, to address the Commiittee’s concerns, | draw the. Committee’s attention to:

¢ The existing internal assurance processes and external 6versight by scrutiny bodies.
¢ The Government'’s position around the detention of children; and
¢ Recent Bridging visa amendments. -

Internal assurance processes and external scrutiny

The length and conditions of immigration detention are subject to regular internal and external
review, The Department and the Australian Border Force use internal assurance and external
oversight processes to help care for and protect people in immigration detention and maintain
the health, safety and wellbeing of all detainees.

The Department has a framework of regular reviews in.place, and escalation and referral
points to ensure that people are detained in the most appropriate placement to manage their
health, welfare and resolution of their immigration status. The Department also maintains that
review mechanisms regularly consider the necessity of detention and where appropriate,
identify less restrictive means of detention or the grant of a visa.

Each detainee’s case is reviewed menthly by a Status Resolution Officer to ensure that

emerging vulnerabilities or barriers to case progression are identified and referred for action.

In addition, the Status Resolution Officer also considers whether ongoing detention remains
- "appropriate and refers relevant cases for further action. Monthly detention review committees -
- also provide farmal executive level oversight of the placement and status resolutton progress

- of each immigration detamee :

" The Department proactlvely contnnues to identify and utilise alternatives to held detenﬂon

Status Resolution Officers use the Commun[ty Protection Assessment Tool to assess the most
approprlate placement for an unlawful non-citizen while status resolution processes are being
undertaken. - Placement includes consideration of .alfernatives to an immigration detention
_centre,. such as placement in the community “on a bridging visa or under residence
determination arrangements. The tool also assesses the types of support or conditions that
may be appropriate.. Theses supports and conditions are generally reviewed every three to
six months and/or when there'is a significant change in an individual's olrcumstances

Usmg the Communlty Protection Assessment Tool, Status Resolution Offlcers assess and
* determine whether the detainee meets the legislative requirements and criteria for a bridging
visa to allow the non-citizen to temporarlly reside lawfully in the community while they resolve
their immigration status. Status Resolution Officers identify cases where only the Minister has
the power to grant the.non-citizen a visa or to make a residence determination in order to allow
an unlawful non-citizen to reside in community detention. Where the case is determined to
meet the Ministerial Intervention Guidelines, the case is referred to the Minister for
consideration under section 1954 of the Act for grant of a visa or under section 197AB of the
Migration Act for placement in the community.
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The Office of the Commonwealth Ombudsman (the Ombudsman) and the Australian Human
Rights Commission have legislative oversight responsibilities. These bodies conduct oversight
activities, publish reports and make recommendations in relation to immigration detention.

In addition to these activities, under the Migration Act, the Secretary of the Department of
Home Affairs, the Ombudsman and the Minister have statutory obligations around the
oversight of long-term immigration detainees. These provisions are intended to provide
greater transparency in the management of long-term detainees through independent
assessments by the Commonwealth Ombudsman.

The Secretary must provide reports to the Commonwealth Ombudsman on individuals who
have completed a cumulative period of two years in immigration detention and then for every
six months that they remain in detention. The Ombudsman must then provide an assessment
of these individuals' detention to the Minister, which the Minister then tables in Parliament,
including any recommendations from the Ombudsman. Once all domestic remedies are
exhausted, individuals may also submit a complaint to relevant United Nation bodies such as
the United Nations Committee against Torture or the UN Human Rights Committee.

Government position on the detention of chifdren

The principle that a minor should only be placed in immigration detention as a measure of last
resort is prescribed in Australian law, specifically section 4AA of the Migration Act. It remains
the position that children are not held in immigration detention centres.

In the event that an unlawful non-citizen child is detained, they are accommodated in
alternative places of detention, such as immigration residential housing precincts designed for
families, or in the community under a residence determination.

Unaccompanied minors and family groups with minor children are routinely prioritised for
consideration of a community placement. This means that vulnerable non-citizens may be
able to reside in the community either under residence determination arrangements
(community detention) or on a bridging visa while they resolve their immigration status.

The number of minors in held detention at any one time is generally less than five. On the
whole, if a minor is detained, it is usually only briefly and as a result of immigration activities
such as being turned around at an airport or in preparation for removal to their country of

origin.

There are currently no minors in held immigration detention who have had a visa refused or .

cancelled on character or national security grounds but who have been found to engage
protection obligations.

" Recent Bridging visa amendments

As the Committee notes, the Statement of Compatibility with Human Rights acknowledges the
Government’s policy that detention in an immigration detention centre continues to be an
option of last resort for managing unlawful non-citizens who cannot be removed and present
a risk to the community. Whether the person is placed in an immigration detention facility, or
other arrangements are made, including placement in the community under residence
determination arrangements or consideration of the grant of a visa, is determined using a risk-
based approach. Where appropriate, it is the Government's preference to manage individuals
in the community.

To complement this Bill, the Government continues to explore ways to improve options for
managing unlawful non-citizens in the community in a manner that would seek to protect the
Australian community while addressing the risks associated with long-term detention.

e For example, on 16 April 2021, amendments were made to the Migration Regulations
1994 to alflow additional existing visa conditions to be imposed on certain Bridging
visas granted under Ministerial Intervention powers. These amendments strengthen
the community placement options available for detainees who may pose a risk to public
safety. They are an additional safeguard designed to complement this Bill.
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These amendments will enable the Minister to have further options available to assist in
minimising the risk to public safety when considering whether to release the detainee from
immigration detention.

Where a visa is not granted, people in immigration detention are accommodated in facilities
most appropriate to their needs, circumstances and risk, with services developed to suit each
individual's needs. '

Advice on safeguards to ensure that people affected by the Bill in immigration
detention will not be indefinitely detained and consequently at risk of being subjected
to ill-treatment, and how the measure is compatible with the prohibition against
torture or other cruel, inhuman or degrading treatment or punishment

The amendments will provide a safeguard which ensures that an officer is not obliged to
remove an unlawful non-citizen in breach of non-refoulement obligations. Such an unlawful
non-citizen will be subject to the existing provisions of the Act relating to the detention of
unlawful no-citizens while other options are explored.

Under the Migration Act, immigration detention is not limited by a set timeframe. It ends when
the person is either granted a visa or is removed from Australia. The timeframe associated
with either of these events is dependent upon a number of factors.

Removal in such cases may become possible if, for example, the circumstances in the
person’s home country improves such that they no longer engage non-refoulement
obligations, or if a safe third country is willing to accept the person. An unfawful non-citizen
may also request in writing to be removed from Australia at any time. The Bill will provide a
clear legislative basis to allow adequate time to take active steps to consider alternative
management options for people in detention who engage non-refoulement obligations.

As noted above, the Statement of Compatibility with Human Rights acknowledges the
Government’s policy that detention in an immigration detention centre continues to be an
option of last resort for managing unlawful non-citizens who cannot be removed and present
a risk to the community. Whether the person is placed in an immigration detention facility, or
other arrangements are made, including community detention or consideration of the grant of
a visa, is determined using a risk-based approach. Where appropriate, it is the Government’s
preference to manage individuals in the community.

e To reinforce this position, | wish to draw your attention to the widespread use of

Bridging visas as an alternative to immigration detention. While | have provided
. statistics on the grant of visas under Ministerial Intervention powers, this does not
provide the full picture.

e  While there are 1482 people in an immigration detention facility, and 537 under
residence determination arrangements, it is important to note that there are over
390,000 people in the community on Bridging visas. This includes 31,557 people on
Subclass (050&051) Bridging visa Es (including 8,894 on Departure Grounds). Many

~ of these visas are granted by delegates and do not require my personal intervention.

s Without a Bridging visa, these people would be unlawful non-citizens and would need
to be detained under the Migration Act.

As outlined further above, the viability of Bridging visas as an alternative to immigration
detention has recently been improved through regulation amendments.

As also noted above, where a visa is not granted, people in immigration detention are
accommodated in facilities most appropriate to their needs, circumstances and risk, with
services developed to suit each individual's needs.

Detainee welfare

I note the Committee’s comment that the Statement of Compatibility did not address whether
the measure is compatible with the prohibition against torture or ill-treatment.
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The Government accepts that the prohibition on torture and ill-treatment includes protecting
the physical and mental well-being of detained individuals. The Government takes the welfare
of those in immigration detention very seriously. All people in detention are treated with
respect, dignity and fairess. | am committed to ensuring detainees in immigration detention
are provided with high quality services commensurate to Australian standards and that the
conditions in immigration detention are humane and respect the inherent dignity of the person.
The Government works closely with its service providers to ensure immigration detainees are
provided with adequate accommodation, infrastructure, medical services, security services,
catering services, pregrams, activities, support services and communication facilities.

Some detainees may be in more vulnerable circumstances than others. This includes people
who have complex health needs including mental health or where they have a history of
torture, trauma or people who have been subject to people trafficking or domestic or family
violence. Any detainee who discloses a history of torture and/or trauma is offered referral to
specialist torture and trauma counselling.

The Detention Health Procedural Instruction on Mental Health outlines the services made
available to persons in immigration detention, in order to manage a range of mental health
issues that may present.

The Australian Government's contracted detention health services provider is responsible for
mental health care and support services which are delivered by general practitioners, mental
health nurses, psychologists, counsellors and psychiatrists, including those specialising in
torture and trauma counselling services (on a visiting basis, or through the use of tele-health
facilities or external appointments). '

Regular mental health assessments are performed and delivered in line with the relevant
Australian standards.

Where the Department identifies that a detainee has significant vulnerabilities that indicate
management within an immigration detention centre is no longer appropriate, they may be
considered for alternative management options. These could include grant of a Bridging visa
by a departmental delegate (if possible), or referral to a Minister for consideration under the
Minister's personal intervention powers including those under section 197AB of the Migration
Act to allow a detainee to reside in an Alternate Place of Detention.

Detainees are able to access legal representation in accordance with the Migration Act and
the Government provide detainees with the means to contact family, friends and other support.
The Government respects and caters for religious and cuitural diversity.

Detainees who are unsatisfied with the conditions in immigration detention can raise concerns
in person with Australian Border Force officers and service provider staff, or in writing or by
telephone with the Department of Home Affairs or external scrutiny bodies.

In 2018 the Office of the Commonwealth Ombudsman was nominated as the National
Preventive Mechanism Coordinator and the inspecting body for Commonwealth places of
detention for the purpose of Australia’s obligations under the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. This function includes oversight of immigration detention facilities.

Advice on whether this measure will have any impact on persons involved in current
litigation or who have been unlawfully detained based on the case law established by
the Federal Court decision in AJL20 v Commonwealth of Australia [2020] FCA 1305.

After commencement, the new provisions in section 197C will apply to all unlawful non-citizens
.who are subject to removal but engage protection obligations that have been assessed and
accepted during the Protection visa process. This means first and foremost that officers will
no longer be authorised or required to remove a person in breach of non-refoulement
obligations. If this Bill is not passed, there is a strong possibility that the Migration Act will
require the removal of certain unlawful non-citizens in breach of non-refoufement obligations.
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The new section 36A will apply to all new Protection visa applications. This means the Bill will
-provide a clear legislative basis to require the Minister or a delegate to consider and make a
record of protection findings when assessing whether a non-citizen satisfies the protection
visa criteria. This will ensure that unlawful non-citizens who are found to engage protection
obligations are not removed in breach of non-refoulement obligations. While this is an
important measure, it largely codifies existing processes outlined in Ministerial Direction 75
made under section 499 of the Migration Act.

Impact on AJL20 litigant

The Commonwealth has appealed the judgment in AJL.20 in the High Court and judgment is
‘reserved. If the Court accepts the Commonwealth’'s arguments, the Migration Act will have
validly authorised AJL20’s detention. In that case, the Bill will not have any effect on unlawful
detention claims based on AJL20.

If AJL20 is upheld, the Bill may prospectively validate a person’s detention in analogous
circumstances to AJL20. However, this will not have retrospective effect on any persons’
unlawful detention claims.

It would not be appropriate to comment further on active litigation before the Courts.
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