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Committee information

Under the Human Rights (Parliamentary Scrutiny) Act 2011 (the Act), the committee
is required to examine bills, Acts and legislative instruments for compatibility with
human rights, and report its findings to both Houses of the Parliament. The
committee may also inquire into and report on any human rights matters referred to
it by the Attorney-General.

The committee assesses legislation against the human rights contained in the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR); as well as five other
treaties relating to particular groups and subject matter.* A description of the rights
most commonly arising in legislation examined by the committee is available on the
committee's website.”

The establishment of the committee builds on Parliament's established tradition of
legislative scrutiny. The committee's scrutiny of legislation is undertaken as an
assessment against Australia's international human rights obligations, to enhance
understanding of and respect for human rights in Australia and ensure attention is
given to human rights issues in legislative and policy development.

Some human rights obligations are absolute under international law. However, in
relation to most human rights, prescribed limitations on the enjoyment of a right
may be permissible under international law if certain requirements are met.
Accordingly, a focus of the committee's reports is to determine whether any
limitation of a human right identified in proposed legislation is permissible. A
measure that limits a right must be prescribed by law; be in pursuit of a legitimate
objective; be rationally connected to its stated objective; and be a proportionate
way to achieve that objective (the limitation criteria). These four criteria provide the
analytical framework for the committee.

A statement of compatibility for a measure limiting a right must provide a detailed
and evidence-based assessment of the measure against the limitation criteria.

1 These are the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD); the Convention on the Elimination of Discrimination against Women
(CEDAW); the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT); the Convention on the Rights of the Child (CRC); and the Convention on
the Rights of Persons with Disabilities (CRPD).

2 See the committee's Short Guide to Human Rights and Guide to Human Rights,
https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Guidance
Notes and Resources
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Where legislation raises human rights concerns, the committee's usual approach is to
seek a response from the legislation proponent, or draw the matter to the attention
of the proponent and the Parliament on an advice-only basis.

More information on the committee's analytical framework and approach to human
rights scrutiny of legislation is contained in Guidance Note 1, a copy of which is
available on the committee's website.>

3 See Guidance Note 1 — Drafting Statements of Compatibility,

https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Guidance
Notes and Resources
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Chapter 1

Concluded matters

1.1 This chapter considers the responses of legislation proponents to matters
raised previously by the committee. The committee has concluded its examination of
these matters on the basis of the responses received.

1.2 Correspondence relating to these matters is available on the committee's
website.*

Australian Security Intelligence Organisation Amendment
Bill 2020°

Purpose This bill seeks to amend the Australian Security Intelligence
Organisation Act 1979 (ASIO Act) to:

o allow the use of questioning warrants in relation to adults
with respect to espionage, politically motivated violence
(including terrorism) and acts of foreign interference, as
defined in section 4 of the ASIO Act;

e allow the use of questioning warrants in relation to minor's
aged 14 to 18 years old with respect to politically motivated
violence;

e repeal the existing detention and questioning warrant
provisions;

. allow ASIO to request, and the Attorney-General to issue,
guestioning warrants orally in certain circumstances;

e amend the eligibility requirements for the appointment of
prescribed authorities;

e provide a police officer with the power to conduct a search
of a person in connection with a questioning warrant, and
seize dangerous items and items that could be used to
communicate the existence of the warrant or escape from
custody;

e introduce screening searches and person searches for

1 See
https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Scrutiny
reports.

2 This entry can be cited as: Parliamentary Joint Committee on Human Rights, Australian

Security Intelligence Organisation Amendment Bill 2020, Report 9 of 2020; [2020]
AUPJCHR 115.
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people attending questioning including parents, and the
ability for a police officer to retain any dangerous items and
communication devices found;

e prevent contact with specific lawyers;

e allow a prescribed authority to appoint a lawyer for the
subject of a questioning warrant in certain circumstances;
and

e permit the removal of a lawyer (and a minor's
representative) from questioning where they are unduly

disruptive.
Portfolio Home Affairs
Introduced House of Representatives, 13 May 2020
Rights Liberty; freedom of movement; humane treatment in detention;

privacy; fair trial; rights of the child; freedom of expression;
rights of persons with disability

Status Concluded examination

1.3 The committee requested a response from the minister in relation to the bill
in Report 7 of 2020.>

ASIO compulsory questioning framework

1.4 Schedule 1 of the bill seeks to repeal and replace the Australian Security
Intelligence Organisation's (ASIO) compulsory questioning framework, including
amending the provisions related to questioning warrants, and abolishing questioning
and detention warrants.”

1.5 The Director-General may apply to the Attorney-General for a questioning
warrant in order to question a person about certain matters. For adults the warrant
may be issued in relation to matters which relate to protecting Australia from
espionage,’ acts of foreign interference,® and politically motivated violence’ (which
would include acts of terrorism, as well as financing terrorism and offences relating

Parliamentary Joint Committee on Human Rights, Report 7 of 2020 (17 June 2020), pp. 32-68.
Australian Security Intelligence Organisation Act 1979, Part Ill, Division 3, Subdivision C.

Offences related to espionage are set out at Part 5.2 of the Criminal Code Act 1995.

o U b~ W

Offences relating to foreign interference are set out in Division 92 of the Criminal Code
Act 1995.

7 Schedule 1, Part 1, item 10, proposed section 34A.

Australian Security Intelligence Organisation Amendment Bill 2020
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to control orders, preventative detention orders and continuing detention orders).®
For children aged between 14 to 18 years of age, a warrant may be issued in relation
to matters that relate to the protection of Australia from politically motivated
violence. The Attorney-General may issue a warrant in relation to an adult where
they are satisfied that:

. the person is at least 18 years old;

. there are reasonable grounds for believing that a warrant will substantially
assist in the collection of intelligence that is important in relation to an adult
questioning matter; and

. having regard to other methods (if any) of collecting the intelligence that are
likely to be as effective, it is reasonable in all the circumstances for the
warrant to be issued.’

1.6 Different criteria apply in relation to the issuing of a minor questioning
warrant, as set out below at paragraph [1.124].

1.7 On receiving notice of a questioning warrant, a subject may contact a lawyer
for legal advice about the warrant, subject to a number of limitations. A questioning
warrant may require the subject to appear at a particular time for questioning, or to
appear immediately. It may also authorise that a subject be apprehended and
searched in order to ensure that they comply with the warrant. A subject may be
questioned for up to 24 hours, or 40 hours where an interpreter is being used.
Questioning warrants may operate for up to 28 days, and subjects may be prevented
from travelling outside Australia during the warrant period, and be required to
surrender their travel documents.

1.8 The bill includes a range of offence provisions regarding a failure to answer
qguestions or the provision of false or misleading information. Information obtained
during questions would be barred from being used in evidence against a subject,

8 Schedule 1, Part 1, item 2 seeks to amend the definition of 'politically motivated violence' in
section 4 of the Australian Security Intelligence Organisation Act 1979 to encompass terrorism
offences, being acts that are offences punishable under Subdivision A of Division 72 of the
Criminal Code Act 1995 which deals with offences related to the detonation of devices and
Part 5.3 of the Criminal Code Act 1995 which deals with offences related to terrorism,
including: committing a terrorist act; engaging in training or providing training related to
terrorism; possessing things or documents related to terrorist activities; or other acts related
to terrorist activities.

9 Schedule 1, Part 1, item 10, proposed section 34BA. In relation to post-charge, or
post-confiscation warrants, the Attorney-General must be satisfied that it is necessary for the
purposes of collecting the intelligence, for the warrant to be issued, even though the person
has been charged or the confiscation proceeding has commenced or the charge or proceeding
is imminent. The Attorney-General must also be satisfied that there is in force a written
statement of procedures to be followed in exercising the warrant.

Australian Security Intelligence Organisation Amendment Bill 2020
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although any evidence derived from such information could be used against a subject
for a related offence.

1.9 A subject (including a minor) would be prohibited from disclosing
information related to a questioning warrant, including the fact that the warrant had
itself been issued, as well as being prohibited from disclosing any operational
information associated with the warrant for a period of two years.

Summary of initial assessment
Preliminary international human rights legal advice
Right to privacy

1.10 A questioning warrant authorises ASIO to request that a subject give
information, or produce a record or other thing, that is, or may be, relevant to
intelligence that is important in relation to an adult questioning matter.'® ASIO may
also request that the subject give information, or produce records or things
including: the subject matter of any charge or confiscation proceeding, or imminent
charge or confiscation proceeding, against the subject.'* Further, a warrant may
authorise a police officer to search the subject of a warrant and seize a record or
thing which they reasonably believe is relevant to the collection of intelligence that is
important in relation a questioning matter.'® ASIO is further authorised to remove
and retain items which have been produced by the subject.®?

1.11 By compelling a person to provide information, or produce a thing or
record; permitting the search of a person; permitting a police officer to enter
premises in order to apprehend a person; and prohibiting a subject from overseas
travel in some circumstances, these measures engage and may limit the right to
privacy. The right to privacy prohibits arbitrary and unlawful interferences with an
individual's privacy, family, correspondence or home.' This includes a requirement
that the state does not arbitrarily interfere with a person's private and home life. A
private life is linked to notions of personal autonomy and human dignity. It includes
the idea that individuals should have an area of autonomous development; a 'private
sphere' free from government intervention and excessive unsolicited intervention by
others. Further, the right to privacy also includes the right to personal autonomy and
physical integrity. It is important to note that the right may be permissibly limited,
where it pursues a legitimate objective, is rationally connected to that objective, and
proportionate.

10  Schedule 1, Part 1, item 10, proposed subsection 34BD(1)(b).
11  Schedule 1, Part 1, item 10, proposed subsection 34BD(4).
12 Schedule 1, Part 1, item 10, proposed subsection 34BE(3).

13  Schedule 1, Part 1, item 10, proposed section 34CE.

14  International Covenant on Civil and Political Rights, article 17.

Australian Security Intelligence Organisation Amendment Bill 2020
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1.12 The initial analysis considered that further information was required to
assess the compatibility of these measures with the right to privacy, and in
particular:

. why it is appropriate that a questioning warrant be issued by the
Attorney-General, rather than a judicial officer;

. whether the subject of a warrant can refuse to provide information, or
produce a record or thing, on the basis that it is not relevant to the matters
in relation to which the warrant has been issued, without exposing
themselves to the risk of prosecution for an offence under section 34GD;

. the manner in which the ASIO guidelines would ensure that the least
intrusive techniques of information collection is used, and with as little
intrusion into individual privacy as is possible, in the specific context of
guestioning a subject pursuant to a questioning warrant;

. whether the ASIO guidelines are enforceable;

. whether the conduct of a bodily search and a search of a person's home is
compatible with the right to privacy, having particular regard to safeguards
to ensure that any limitation on the right is proportionate; and

. whether any additional safeguards would be put in place to protect the
physical privacy and bodily integrity of vulnerable subjects, including children
and persons with disabilities.

1.13 The full initial analysis is set out in Report 7 of 2020.

Committee's initial view

1.14 The committee noted that this measure engages and may limit the right to
privacy (which may be subject to permissible limitations if they are shown to be
reasonable, necessary and proportionate). The committee considered that these
powers seek to achieve the legitimate objective of ensuring ASIO can gather
information in relation to national security.

1.15 In order to fully assess the compatibility of this measure with the right to
privacy, the committee sought the minister's advice as to the matters set out at
paragraph [1.12].

Australian Security Intelligence Organisation Amendment Bill 2020
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Minister's response™
1.16 The minister advised:

Why it is appropriate that a questioning warrant be issued by the Attorney-
General, rather than a judicial officer

The existing questioning framework in Division 3 of Part Ill of the ASIO Act
requires ASIO to seek the Attorney-General's consent before applying to
an issuing authority for the issue of a questioning warrant. This multi-step
process is inconsistent with the authorisation of other domestic ASIO
warrants and not conducive to the efficient or timely execution of a
guestioning warrant. The Bill would remove the issuing authority role, and
provide the Attorney-General with sole responsibility for issuing a
questioning warrant.'® This would include an express power to vary or
revoke a questioning warrant, and the ability to authorise the subject’s
apprehension.’ In its review of the operation, effectiveness and
implications of Division 3 of Part Il of the ASIO Act, the PJCIS found it
appropriate that the Attorney-General issue questioning warrants.®

As the First Law Officer of the Commonwealth with responsibility for the
rule of law and oversight of intelligence agencies, the Attorney-General
currently issues all other ASIO special power warrants in the ASIO Act. This
includes search, surveillance device and computer access warrants. This
provides ministerial oversight of the intended use of intrusive powers for
national security purposes, and establishes ministerial accountability, a
central principle of Australia’s parliamentary system. In his Third Report of
the Royal Commission on Intelligence and Security, Justice Hope
highlighted that Ministers are required to accept clear responsibility for
the agencies of the intelligence community and are accountable to
Parliament for the agencies within it.

The Attorney-General's role is separate but complementary to the
provision of independent oversight and review by the Inspector-General of
Intelligence and Security (IGIS) as to the legality and propriety of the
activities undertaken by ASIO for national security purposes.

15 The minister's response to the committee's inquiries was received on 9 July 2020. This is an
extract of the response. The response is available in full on the committee's website at:
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_
reports.

16  Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, sections 34BA
and 34BB.

17  Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, sections
34BG(1) and 34BE(2).

18  PJCIS report on the operation, effectiveness and implications of Division 3 of Part Il of the
ASIO Act, [3.123] — [3.124].

Australian Security Intelligence Organisation Amendment Bill 2020
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Whether the subject of a warrant can refuse to provide information, or
produce a record or thing, on the basis that it is not relevant to the matters
in relation to which the warrant has been issued, without exposing
themselves to the risk of prosecution for an offence under section 34GD

A questioning warrant may only authorise ASIO to request the subject of a
qguestioning warrant provide information, or produce records or other
things that are, or may be, relevant to intelligence that is important in
relation to an adult questioning matter, or a minor questioning matter, as
the case may be.™ Questioning in relation to an adult is therefore limited
to matters that relate to the protection of, and of the people of, the
Commonwealth and the several States and Territories from espionage,
politically motivated violence, or acts of foreign interference, whether
directed from, or committed within, Australia or not.?° The scope of a
minor questioning warrant is further limited to matters that relate to the
protection of, and of the people of, the Commonwealth and the several
States and Territories from politically motivated violence, whether
directed from, or committed within, Australia or not.**

The Bill does not provide the subject of a questioning warrant with the
right to refuse to provide information, or produce a record or thing, on the
basis that it is not relevant to the matters in relation to which the warrant
has been issued. The relevance of a particular line of questioning may not
be apparent to the subject of a questioning warrant, but nonetheless be
important in relation to an adult or minor questioning matter. The subject
of a questioning warrant will commit an offence under subsection 34GD(3)
if they fail to comply with a request to give information, or produce any
record or thing, in accordance with the warrant. The subject will not
commit an offence where they do not have the information, or are not in
possession or control of the record or thing requested.?

These offences are reasonable and proportionate measures which are
necessary to ensure the effectiveness of a questioning warrant.

Introducing specific provisions that may enable the subject of a
questioning warrant to avoid answering certain questions on the grounds
of relevance may undermine the compulsory questioning process. In many
circumstances, a questioning warrant would be issued in relation to an
individual who would otherwise be reluctant to voluntarily provide
information, or where there is an urgent need to obtain the intelligence. If

19
20

21

22

Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, s 34BD.
See definition of adult questioning matter, Australian Security Intelligence Organisation
Amendment Bill 2020, Schedule 1, section 34A.

See definition of minor questioning matter, Australian Security Intelligence Organisation
Amendment Bill 2020, Schedule 1, section 34A.

Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, subsection
34GD(4).

Australian Security Intelligence Organisation Amendment Bill 2020
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a reluctant individual were permitted to withhold information, this would
undermine the central purpose of a questioning warrant, which is
primarily used to gather potentially critical intelligence relevant to
espionage, politically motivated violence, or acts of foreign interference.
Therefore, in order to ensure the functionality of a questioning warrant, it
is necessary to impose a positive obligation on the subject to provide
information in order to obtain intelligence that may be used to investigate
serious threats to security.

Where the subject of a questioning warrant believes that the information
requested is outside the scope of the warrant, the subject retains the right
to make a complaint to the IGIS. The IGIS may be present at the
questioning of an individual,?® and it remains open to the IGIS to raise any
concern about the impropriety or illegality of any exercise, or purported
exercise, of powers under a questioning warrant. If such a concern is
raised, the prescribed authority may give a direction to suspend
questioning under the warrant to allow the concern to be addressed.?
Furthermore, should the request be outside the scope of the warrant, the
offence would not apply. The subject of a questioning warrant will only
commit an offence where the request for information or the production of
records is in accordance with the warrant.?

The Bill provides for specific safeguards in relation to information obtained
under a questioning warrant. If the Director-General is satisfied that
information, which may include personal information, obtained under a
questioning warrant is not required for the purposes of the performance
of ASIO’s functions, the Director-General must cause the record or copy of
this information to be destroyed.26

The manner in which the ASIO guidelines would ensure that the least
intrusive techniques of information collection is used, and with as little
intrusion into individual privacy as is possible, in the specific context of
questioning a subject pursuant to a questioning warrant

The Guidelines in relation to the performance by the Australian Security
Intelligence Organisation of its function of obtaining, correlating,
evaluating and communicating intelligence relevant to security (including
politically motivated violence) (Guidelines), issued pursuant to section 8A
of the ASIO Act, must be observed by ASIO in the performance of its
functions relating to obtaining, correlating, evaluating and communicating

23 Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, section 34JB.
24 Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, section 34DM.

25  Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1,
subsection 34GD(3)(b).

26  Australian Security Intelligence Organisation Amendment Bill 2020, Schedule 1, section 34HC.

Australian Security Intelligence Organisation Amendment Bill 2020
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of intelligence relevant to security. The Guidelines stipulate that ASIO must
operate in accordance with the following principles:

. any means used for obtaining information must be proportionate to
the gravity of the threat posed and the probability of its occurrence;

. inquiries and investigations into individuals and groups should be
undertaken:
o using as little intrusion into individual privacy as is possible,

consistent with the performance of ASIO’s functions; and

o with due regard for the cultural values, mores and sensitivities
of individuals of particular cultural or racial backgrounds,
consistent with the national interest;

. the more intrusive the investigative technique, the higher the level of
officer that should be required to approve its use;

. wherever possible, the least intrusive techniques of information
collection should be used before more intrusive techniques; and

. where a threat is assessed as likely to develop quickly, a greater level
of intrusion may be justified.

The Guidelines apply broadly to all ASIO operations. ASIO ensures that its
internal procedures, including those that relate to questioning warrants,
are consistent with the Guidelines. In accordance with these principles,
where possible, ASIO would seek to conduct a voluntary interview in
preference to requesting a questioning warrant — compulsory questioning
would almost never be the first option for obtaining intelligence. ASIO may
consider requesting a compulsory questioning warrant to obtain
intelligence in the following circumstances:

. where other methods of collecting the intelligence are likely to be
ineffective;

. where there is an urgent need to obtain the intelligence, and
questioning the person would immediately produce relevant
intelligence;

. when ASIO assessed the individual may be more willing to divulge
information under compulsion, for example, due to criminal offences
associated with not complying with the warrant;

. when the person is likely to reveal the fact or content of ASIO's
interest to third parties, if not for the prospect of criminal
prosecution for disclosure; or

. where the person has refused a voluntary interview, or ASIO assesses
that they would refuse.

In accordance with the Guidelines, ASIO would not request a questioning
warrant in a situation where the assessed threat does not justify the
intrusion of executing a compulsory questioning warrant, or the

Australian Security Intelligence Organisation Amendment Bill 2020
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intelligence can be obtained by other means. The Guidelines also include a
number of requirements relating to the collection, use, handling and
disclosure of personal information,?” which manage the privacy impacts of
such collection, use, handling and disclosure.

Whether the ASIO guidelines are enforceable

Pursuant to section 8A of the ASIO Act, the Minister may issue guidelines
to the Director-General to be observed in the performance of ASIO's
functions and the exercise of its powers. The Guidelines are binding on
ASIO as they are issued by the Minister in accordance with section 8A of
the ASIO Act. In accordance with the Inspector-General of Intelligence and
Security Act 1986, the IGIS assesses ASIO’s compliance with the Attorney-
General's Guidelines.

The IGIS conducts regular inspections of the operational activities of
Australian intelligence and security agencies, including ASIO. The IGIS can
also conduct inquiries and handle complaints. IGIS staff have full access to
information held by Australian intelligence and security agencies. As part
of an inspection of the operational activities of ASIO, IGIS staff may review
compliance with the Guidelines.

If the IGIS completes an inquiry into a matter, including matters that relate
to ASIO’s compliance with the Guidelines, the IGIS must prepare a report
setting out conclusions and recommendations as a result of the inquiry,
and give a copy of the report to the head of the Commonwealth agency to
which it relates, and the responsible minister.?® Where, in the opinion of
the IGIS, the head of a Commonwealth agency does not, as a result of the
conclusions and recommendations set out in a report, take adequate and
appropriate action within a reasonable period, the IGIS may:

. discuss the matter with the responsible Minister and prepare a
report relating to that matter;

. give a copy of the report to the Attorney-General, and if required, the
Prime Minister.?

Whether the conduct of a bodily search and a search of a person's home is
compatible with the right to privacy, having particular regard to
safeguards to ensure that any limitation on the right is proportionate

Article 17 of the International Covenant on Civil and Political Rights (ICCPR)
provides that no one shall be subjected to arbitrary or unlawful

27  Attorney-General's Guidelines in relation to the performance by the Australian Security
Intelligence Organisation of its function of obtaining, correlating, evaluating and
communicating intelligence relevant to security (including politically motivated violence),
section 13.

28  Inspector-General of Intelligence and Security Act 1986, section 22.

29 Inspector-General of Intelligence and Security Act 1986, section 24.
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interference with their privacy or home. The use of the term 'arbitrary'
means that any interference with privacy must be in accordance with the
provisions, aims and objectives of the ICCPR and should be reasonable in
the particular circumstances.®® The United Nations Human Rights
Committee has interpreted 'reasonableness' to imply that any interference
with privacy must be proportional to the end sought and be necessary in
the circumstances of any given case.’ A permissible limitation on
Article 17 by public authorities may include where the information about
an individual’s private life is essential in the interests of society. The
interests of society may include national security, such that the limitation
may be found to be permissible for this purpose.>?

Article 16 of the Convention on the Rights of the Child (CRC) provides that
no child shall be subject to arbitrary or unlawful interference with his or
her privacy. Lawful and non-arbitrary interferences with a child's privacy
are permissible limitations.

Searches of persons subject to a questioning warrant

Section 34CC would enable a police officer to conduct a frisk or ordinary
search of a subject who has been apprehended. While this search is
primarily to ensure the safety of officers and ensure the integrity of a
guestioning warrant, police may also seize records or other things of
intelligence value as part of the search if authorised by the Attorney-
General in the warrant. Section 34D would enable a police officer to
request that a person undergo a screening procedure at the place of
questioning. The officer may also request that a person undergo a
voluntary ordinary search or a frisk search, if the officer suspects on
reasonable grounds that it is prudent to conduct an ordinary search or a
frisk search of the person in order to ascertain whether the person is
carrying a dangerous item or a communication device.

This limitation on the right to privacy is necessary and proportionate to
achieve the legitimate objective of ensuring that a person is not a danger
to themselves or others while being apprehended or attending
qguestioning. These powers will also ensure that a person does not alert
others involved in security relevant activities, communicate sensitive
information during or after, or destroy, damage or alter records or other
things relevant to the questioning warrant.

There are a number of safeguards to protect an individual's right to privacy
in the conduct of any search or screening procedure. An ordinary search or

30

31

32

United Nations Human Rights Committee, General Comment No 16 at paragraph 7: Article 17
(Right to Privacy), [4].
UN Human Rights Committee, Views: Communication No. 488/1992, 50th sess, UN Doc
CCPR/C/50/D/488/1992 (31 March 1994) (‘Toonen v Australia’), [8.3].
United Nations Human Rights Committee, General Comment No 16 at paragraph 7: Article 17
(Right to Privacy).
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a frisk search of the subject must, if practicable, be conducted by a police
officer of the same sex as the subject. In conducting an ordinary search or
frisk search of the subject of a questioning warrant who is being
apprehended, a police officer may only use such force as is necessary and
reasonable. The IGIS may also be present at any search or screening of an
individual, and the subject of a questioning warrant may make a complaint
to the Commonwealth Ombudsman, or a State or Territory complaints
agency in relation to the conduct of any search or screening procedure.

These safeguards will ensure that any search or screening of a person is
proportionate and necessary to ensure the safety of officers involved in
guestioning and the integrity of the questioning process, and therefore
Australia's national security.

Entry to premises to apprehend subject

Where a police officer is authorised under section 34C to apprehend the
subject of a questioning warrant, and the officer believes on reasonable
grounds that the subject is on a particular premises, section 34CA would
provide the officer with the power to enter premises, using such force as is
necessary and reasonable in the circumstances, at any time of the day or
night, only for the purpose of searching the premises for the subject or
apprehending the subject. This power is necessary and proportionate to
ensuring the reasonable execution of a questioning warrant.

Where a questioning warrant authorises apprehension, there would be
reasonable grounds for believing that, if the subject is not apprehended,
the subject is likely to alert a person involved in an activity prejudicial to
security that the activity is being investigated, not appear, or destroy,
damage or alter, or cause another person to destroy, damage or alter, a
record or other thing the subject has been or may be requested under the
warrant to produce. If police officers were not afforded the power to enter
any premises, they would be effectively precluded from enforcing a
questioning warrant while the person subject to a warrant remains
situated on any land, place, vehicle or aircraft. Execution of the warrant
would rely on the person voluntarily leaving the premises which could hold
up the process of enforcing the warrant and potentially jeopardise ASIO's
investigation.

The power to enter any premises under section 34CA is a reasonable
measure which remains proportional to the legitimate security concerns it
aims to address. In enforcing a warrant, a police officer is confined to using
force which is necessary (essential) and reasonable (objectively
proportionate) in the circumstances. The police are also subject to their
own guidelines in relation to the use of force. For example, the AFP are
bound by the Commissioner's Order on Operational Safety, which provides
guidelines as to what is considered reasonable or excessive force while
emphasising principles of negotiation and conflict de-escalation as primary
considerations prior to the use of physical force.
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The Order is designed to ensure that AFP appointees effectively manage
the response to conflict or potential conflict situations using the AFP use of
force model and operational safety principles stipulated within the Order.
For example, under these principles any application of force must be
reasonable, necessary and proportionate to the threat or resistance
offered, the primary consideration must be the safety of all persons
involved and negotiation is the preferred means of confrontation
management wherever possible.

Once a person is apprehended by a police officer, that officer is required to
bring the person immediately before a prescribed authority, who must
inform the person of their rights and obligations. If the subject of a
warrant wishes to make a complaint about the police entering their
premises, they may contact the Ombudsman at any time to make this
complaint. The person must be provided with facilities to make such a
complaint. The subject of a warrant also has the right to contact a lawyer
and may seek judicial remedy in relation to any improper entrance to
premises.

Whether any additional safeqguards would be put in place to protect the
physical privacy and bodily integrity of vulnerable subjects, including
children and persons with disabilities

ASIO has policies and procedures governing how compulsory questioning
is conducted under the existing framework. These are currently being
updated in line with the measures proposed in the Bill. These updated
policies and procedures will continue to address ASIO's engagement with
vulnerable subjects, including children and people with disabilities.

Some a