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I consider prescription to be an appropriate means for determining when the DDA should
give way to other laws, noting in particular that the process for prescribing laws provides for
scrutiny through parliamentary disallowance as well as through consultation with relevant
governments.

The prescription of the particular laws provides reasonable certainty to decision-makers that
they can appropriately make decisions in the interests of public safety and be protected from
an unlawful discrimination complaint based on that decision. In forming my view, I
considered that the requirements a person must meet under each of the prescribed laws in
order to ensure public safety were reasonable, necessary and proportionate. I considered that
the potential risk to the public may be significant if these laws were not prescribed,
particularly in relation to those laws that deal with motor vehicles and firearms.

b. Safeguards and monitoring available

The Regulations are subject to the review and consultation provisions of the Legislative
Instruments Act 2003 (Legislative Instruments Act). A review of the Regulations was
undertaken in accordance with these provisions to determine whether they were still current
and fit-for-purpose. In forming my views on these Regulations I was provided with advice by
a panel which conducted a public consultation process. This process provided an opportunity
for stakeholders, including disability advocates, to make submissions on the existing
prescribed laws and to identify any concerns about the operation of the regulations. While no
submissions were received from disability advocates, the panel carefully considered all the
exempted laws in the regulations and sought further advice from the relevant jurisdictions
before making their recommendations to me.

In implementing this review of the Regulations, a number of previously prescribed laws have
been removed. This was because I considered that compliance with those prescribed laws
may not constitute unlawful conduct under the DDA and therefore they did not need to be
prescribed.

In the case of the Fair Work (General) Regulations 2009 (Fair Work Regulations), I wrote to
the relevant jurisdiction seeking further information to support the prescription of regulation
10, including further consultation with affected organisations. I proposed to repeal the
prescribed law in 12 months’ time pending further information being provided. Upon further
consideration, the jurisdiction has advised that the Fair Work Regulations do not need to be
prescribed and that there are no individuals employed under the regulation. The exemption
will therefore be allowed to lapse as scheduled. As no individuals are currently affected by
the exemption and are not expected to be affected within the next 12 months, I do not
consider that it is necessary to bring forward the repeal of this exemption.

Where I considered that a law should continue to be prescribed in the Regulations, the
general approach was taken to prescribe specific provisions to ensure the exemption was
limited in scope and proportionate. However, in the case of the Mental Health
Act 2007 (NSW) (Mental Health Act) and the Mental Health Regulation 2013 (NSW)
(Mental Health Regulation) I agreed with the request from NSW that these laws needed to be
prescribed in their entirety given the nature of the laws and the importance of ensuring that
they could operate effectively. This is because the definition of ‘disability’ could arguably
include mental illnesses and provisions of the DDA, particularly section 24, could apply to
care and treatment provided under the Mental Health Act and the Mental Health Regulation.
For the avoidance of doubt and to ensure clinicians can appropriately provide care and
treatment to patients with a mental illness, I considered that the Mental Health Act and the
Mental Health Regulation should be prescribed in their entirety.
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