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Ref: MS20-001859 

 

 

Senator the Hon Sarah Henderson 

Chair 

Parliamentary Joint Committee on Human Rights 

Parliament House 

CANBERRA   ACT   2600 

 

 

 

 

Dear Senator  

 

Thank you for your email of 13 November 2020 from the Parliamentary Joint Committee on 

Human Rights (the Committee) regarding the Territories Legislation Amendment Bill 2020 (the 

Bill). 

 

The Bill seeks to amend various Acts to improve the legal frameworks applying to the territories 

of Norfolk Island, Christmas Island, the Cocos (Keeling Islands) and the Jervis Bay Territory. 

In relation to the concerns raised by the Committee I provide the following information. 

 

What is the objective of conferring jurisdiction on a prescribed state or territory court in relation 

to Norfolk Island and what evidence is there of a pressing or substantial concern to which the 

proposed amendments are directed. 

 

The primary objective is to allow the courts of the state or territory which provides state-type 

services in Norfolk Island to adjudicate matters arising under the laws of that state or territory. 

 

These amendments complement amendments to the Norfolk Island Act 1979 in the Bill which 

allow state or territory laws to be applied in Norfolk Island. These measures are part of the 

Australian Government’s ongoing work to build a strong and sustainable Norfolk Island 

community, with rights and responsibilities comparable to other Australians. In particular, these 

measures are intended to ensure that Norfolk Island has modern and comprehensive governance 

arrangements in place, including with respect to its justice system. 

 

The previous governance arrangements in Norfolk Island required the former Norfolk Island 

Administration to be responsible for Commonwealth, state and local government functions. This 

wide range of services and the complexity involved in maintaining an effective and up-to-date 

body of state-type legislation meant the former Administration was unable to deliver an adequate 

level of services to the community. The application of a modern body of state or territory laws to 

Norfolk Island with access to a corresponding justice system are intended to address these 

governance concerns. 
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Provisions to permit the courts of a prescribed state or territory to have jurisdiction in relation to 

Norfolk Island would only be utilised if the Australian Government entered into a comprehensive 

agreement with a state or territory government for the delivery of state-type services and it was 

considered appropriate for that state or territory’s courts to also operate in Norfolk Island. 

 

This is the same as the arrangement which is currently in place in Christmas Island and the Cocos 

(Keeling) Islands where the Western Australian Government provides a range of state-type 

services in these Islands and the courts of Western Australia have jurisdiction as if these territories 

were part of Western Australia. 

 

A secondary objective of the provisions is to provide for the courts of that state or territory to sit 

outside of Norfolk Island if to do so would not be contrary to the interests of justice. 

 

These provisions are modelled on similar provisions in the Norfolk Island Act 1979 which 

authorise the Supreme Court of Norfolk Island to hear criminal trials outside of Norfolk Island. 

In a small and remote community of approximately 1800 people, these provisions address the 

concern that it may not be possible to empanel an impartial local jury in some cases. 

 

How will transferring the jurisdiction of the Norfolk Island courts to a prescribed state or 

territory court be effective to achieve the stated objective.  

 

Article 14 of the International Covenant on Civil and Political Rights (ICCPR) recognises that 

every person is entitled to a fair and public hearing by a competent, independent and impartial 

tribunal established by law in the determination of any criminal charge against them, as well as in 

the determination of their rights and obligations in a suit at law. 

 

As is the case in Christmas Island and the Cocos (Keeling) Islands, transferring the jurisdiction of 

the Norfolk Island courts to the courts of the state or territory with responsibility for delivering 

state-type services would enhance the operation of the justice system on Norfolk Island and 

complement the application of an effective and up-to-date body of state-type legislation. This is 

because those courts would already have the necessary knowledge of the legislative framework 

under which the services are being delivered and extensive experience case managing and 

adjudicating those matters.  

 

Similarly, criminal trials would only take place outside Norfolk Island in circumstances where the 

interests of justice require it. As a general rule, the venue of a trial is ‘local’ in the sense that it is 

located at the place where the alleged offence was committed, by a jury composed of residents of 

that place. However, it is conceivable that there may be cases where holding a trial on Norfolk 

Island, given its small size and remote location, is not consistent with the interests of justice. For 

instance, it may be difficult to find jurors who do not know the accused, the victim, or other 

witnesses. 

 

As discussed in the Explanatory Memorandum, these provisions in the Bill dealing with the 

conduct of criminal trials outside Norfolk Island are modelled on 2018 amendments to the Norfolk 

Island Act 1979, contained in the Investigation and Prosecution Measures Act 2018, which 

similarly authorise the Supreme Court of Norfolk Island to hear criminal trials outside Norfolk 

Island in its criminal jurisdiction if the court is satisfied that the interests of justice require it.  

 

Concerns about empanelling a jury on Christmas Island, which has a similar population to 

Norfolk Island, also led to similar provisions being made for trials to be conducted in 

Western Australia. 
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Whether the accused person would be liable to cover all or part of the costs associated with 

relocating the trial, for instance, the travel costs of their lawyer, witnesses or other support 

persons to the prescribed state or territory to prepare their defence. 

 

Under the Legal Aid Act 1995 (NI), accused persons have access to legal aid which may be used 

to cover the legal costs of the accused, including the travel expenses of lawyers. If an agreement 

were reached with a state or territory government for the delivery of state-type services in Norfolk 

Island and jurisdiction was conferred on that state or territory’s courts, access to legal aid would 

continue to be available. 

 

As is the present situation with the Supreme Court of Norfolk Island, if an accused was ordered by 

the court of a state or territory to be removed from Norfolk Island to stand trial in that state or 

territory (proposed section 60F as amended) the expense of this removal and any subsequent 

detention in a state or territory custodial facility would be at the expense of the Commonwealth. 

Such detention would only be authorised in accordance with procedures that are established by 

law, consistent with the requirements of Article 9(1) of the ICCPR. 

 

Similarly, under proposed section 60L as amended, if the accused is acquitted, or not required to 

serve a sentence of imprisonment, after their trial in a state or territory, the Commonwealth is, on 

application to the Secretary, obliged to provide the persons with the means to return to Norfolk 

Island. 

 

As is the case with criminal matters arising in other remote communities, travel costs for lawyers, 

witnesses or other support persons may also be reduced through the use of modern 

communication technologies, such as telephone and video conferencing. 

 

What, if any, financial support is available to an accused person from Norfolk Island to assist 

them in covering costs associated with the relocation of criminal proceedings. 

 

Please refer to previous response. 

 

Whether an accused person would be transferred from Norfolk Island before or after any bail 

application and whether there is a risk that an accused person from Norfolk Island would be less 

likely to be granted bail, having regard to any potential practical and logistical challenges for an 

accused person to attend court in a place outside Norfolk Island or meet bail conditions in a place 

that is not their usual place of residence.  

 

The question of bail for an accused, including bail conditions, would be a matter for the relevant 

judicial authorities considering the evidence before them. Should the jurisdiction of the courts of 

Norfolk Island be conferred on the courts of a state or territory in the future, that court would 

consider applications for bail in accordance with the requirements of that state or territory’s 

legislation relating to the granting of bail. The circumstances of the accused, including any 

practical or logistical challenges, are likely to be considered by the court when making its 

decision. Depending on the circumstances of the trial, arrangements could include the accused 

undertaking bail in Norfolk Island while awaiting trial in the state or territory. 

 

However, under the proposed provisions, the state or territory court can only order that a trial take 

place outside Norfolk Island when satisfied that the interests of justice require a criminal trial 

outside Norfolk Island. While this decision would be made independently of any decision with 

respect to bail, case law indicates that the court will consider any potential hardship on the 

accused, including any possible implications for the remand of the accused. 

 



OFFICIAL   

OFFICIAL   

Furthermore, consistent with present arrangements, an accused required to be remanded for 

significant periods would be transferred to the mainland. This is because Norfolk Island has very 

limited remand facilities and this would not change under any future criminal justice 

arrangements. 

 

Whether the safeguards in place are sufficient to ensure that these measures constitute a 

proportionate limitation on the rights to a fair trial and liberty. 

 

State and territory courts serving remote communities adopt a range of practices to ensure 

appropriate access to justice, including circuit visits and the use of technology such as telephone 

and video conferencing. Many of the existing services of the Norfolk Island courts are already 

delivered remotely by judicial officers sitting on the mainland and it is expected that these 

arrangements would continue. In practice, if these provisions were ever utilised, the experience of 

defendants and practitioners would be very similar to the present administration of the Norfolk 

Island courts.  

 

As mentioned above, where the courts consider relocating a criminal trial from Norfolk Island to 

the mainland, the judiciary would take into account a number of factors when determining 

whether it would be in the interests of justice to do so. Case law indicates that these factors would 

include the court considering any potential hardship on the accused, including potential reduced 

access to witnesses or evidence. Under the provisions in the Bill, the accused could make 

submissions to the court on whether a trial should be heard in a prescribed state or territory, rather 

than Norfolk Island, including making submissions on access to legal representation, evidence and 

trial support in their specific circumstances. 

 

The provisions in the Bill would therefore not significantly change the manner in which the courts 

presently exercise their jurisdiction in Norfolk Island and constitute a proportionate limit on an 

accused’s rights to a fair trial and liberty. By authorising proceedings to be relocated and the 

empanelment of a jury in the alternative venue, the Bill also promotes the right to a fair trial in 

cases where there are concerns about empanelling an impartial local jury. 

 

Thank you for bringing your concerns to my attention and I trust this is of assistance. 

 

Yours sincerely 

 

 

 

 

Nola Marino 
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