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The Hon Nola Marino MP 

Assistant Minister for Regional Development and Territories 
Federal Member for Forrest 

Senator the Hon Sarah Henderson 
Chair 
Parliamentary Joint Committee on Human Rights 
Parliament House 
CANBERRA ACT 2600 

Dear7'r~ 

Ref: MC20-007432 

Thank you for your email of 27 August 2020 regarding the Norfolk Island Continued Laws 
Amendment (Employment) Ordinance 2020 (the Ordinance). 

The Ordinance makes amendments to the Employment Act 1988 (NI) (the Employment Act) 
to enable a private, third party workers' compensation scheme administrator (scheme 
administrator) to deliver the Norfolk Island Workers' Compensation Scheme (the Scheme). 
It also makes a number of improvements to the Scheme (for example, giving people better 
access to rehabilitation programs), bringing it closer into line with workers' compensation 
schemes in the rest of Australia. 

In response to the Parliamentary Joint Committee on Human Rights' request for information 
about an employee's right to compensation being suspended if they fail, without reasonable 
excuse, to attend an assessment, provide information or engage with a rehabilitation program, 
I provide the following. 

a) How long payments may be suspended for; 

Requirement to attend assessment for permanent incapacity (section 32A) 

Subsection 32A provides that an employee's right to lump sum compensation in relation to a 
loss or impairment of a bodily or mental function is suspended until the employee receives a 
new notice setting out new arrangements for an assessment and the employee attends that 
assessment. 

Requirement to undertake rehabilitation program (section 38) 

Subsection 38(3) provides that an employee's right to compensation in relation to an injury or 
condition would be suspended until the employee begins, or continues with, a rehabilitation 
program. 
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Requirement to provide information (section 4 7) 

Subsection 47(3) provides that if a claimant fails, without reasonable excuse, to provide 
information required by the Employment Liaison Officer (ELO), any right of the claimant to 
compensation in relation to· the injury, condition or death is suspended until the claimant 
complies with a notice to provide the information. 

Requirement to attend independent medical examination (section 47B) 

Subsection 47B(2) provides that an employee's right to compensation in relation to an injury 
is suspended until the employee receives a new notice setting out new arrangements for an 
independent medical examination and the employee attends that examination. 

b) whether there is any requirement that new notices be promptly provided; 

Key performance measures and strict timeframes for assessing claims and making 
compensation payments are included in the Service Level Agreement between the Department 
of Infrastructure, Transport, Regional Development and Communications and the private third 
party claims administrator contracted to administer the Scheme. 

c) what is the legitimate objective behind suspending such payments and how is 
suspending such payments rationally connected (that is, effective to achieve) to 
that objective; and 

Requirement to attend assessment for permanent incapacity (section 32A) 

The purpose of an assessment for permanent incapacity is to help determine the amount of 
compensation an employee is entitled to receive in relation to a loss or impairment of a bodily 
or mental function. It is therefore in the best interests of the employee to attend the assessment 
and therefore unlikely that this provision would be required. 

In cases where an employee fails to attend an assessment there is no way for the employee's 
entitlement to compensation to be accurately determined. This may result in the employee 
receiving more than the amount they are entitled to or, conversely, in them receiving less. The 
primary objective behind the suspension of an employee's entitlement to compensation is 
therefore to provide an incentive to employees who may not be acting in their own best 
interests to attend an assessment, and to facilitate the compensation process. 

Additionally, the provision helps ensure the assessment of claims is fair and transparent and 
that decisions about entitlements to compensation are made using independent evidence from 
a registered medical practitioner. 

Requirement to undertake rehabilitation program (section 38) 

Rehabilitation programs aim to provide injured employees a pathway back into the workplace 
and help people regain control and independence. Participation in rehabilitation programs can 
assist with recovery from injury and improve employees' physical and mental health. It is 
therefore in the best interests of an employee to participate in a rehabilitation program and 
therefore unlikely that this provision would be required. 



In cases where an employee fails to participate in a rehabilitation program, their recovery 
from injury and return to work is likely to be delayed, which could in turn have significant 
detrimental impacts on their mental health. The primary objective behind the suspension of an 
employee's entitlement to compensation is therefore to provide an incentive to employees to 
participate in a rehabilitation program for the recovery of physical and mental health. 

Requirement to provide information (section 4 7) 

In order for an assessor to accurately assess an employee's claim for compensation they must 
have access to information relevant to the claim. It is therefore in the best interests of the 
employee to provide all information relevant to the claim and unlikely that this provision 
would be required in the majority of cases. 

In cases where an employee fails to provide the relevant information, there is no way for an 
employee's entitlement to compensation to be accurately determined. This may result in the 
employee receiving more than the amount they are entitled to or, conversely, in them 
receiving less. The primary objective behind the suspension of an employee's entitlement to 
compensation until the relevant information is received is therefore to provide an incentive to 
employees who may not be acting in their own best interests. 

In addition, the provision helps ensure the assessment of claims is fair and transparent and 
that decisions about entitlements to compensation are made using appropriate evidence. 

Requirement to attend independent medical examination (section 47B) 

The purpose of the independent medical examination is to help determine the amount of 
compensation an employee is entitled to receive. It is therefore in the best interests of the 
employee to attend an examination and unlikely that this provision would be required. 

In cases where an employee fails to attend an independent medical examination there is no 
way for an employee's entitlement to compensation to be accurately determined. This may 
result in the employee receiving more than the amount they are entitled to or, conversely, to 
them receiving less. The primary objective behind the suspension of an employee's 
entitlement to compensation is therefore to provide an additional incentive to employees who 
may not be acting in their own best interests to attend an examination. 

Additionally, the provision helps ensure the assessment of claims is fair and transparent and 
decisions about entitlements to compensation are made using evidence from an independent, 
registered medical practitioner. 

d) what safeguards are in place to ensure any limitation on rights is proportionate 
to the objective sought to be achieved. 

For all requirements 

The employee may have a reasonable excuse for not fulfilling the requirements. Where this 
occurs, the compensation they are entitled to will not be suspended. Examples of a reasonable 
excuse could include illness, difficulty accessing transport or urgent family business. 



Section 65 of the Employment Act provides for internal review of decisions made in relation 
to claims for compensation. If an application for review is received, the matter will be 
reviewed by someone other than the original decision maker and must be completed within 
10 business days. 

Requirement to attend independent medical examination (section 47B) 

Subsection 4 7 A( 6) provides for a limitation on the frequency of the independent examinations 
an employee is required to undergo to be prescribed in rules. 

In summary, the key objectives of a workers' compensation scheme are to support injured 
workers and to assist them to return to the workplace. The measures in the Ordinance engage 
certain human rights, but they are also consistent with those rights in that they are reasonable, 
necessary and proportionate to achieving the legitimate objectives as described above. 

Thank you for bringing your concerns to my attention and I trust this is of assistance. 

Yours sincerely 

Nola Marino 

11 SEP 2020 
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