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Parliamentary Service Determination 1999/1

We, MARGARET REID, President of the Senate, and NEIL ANDREW, Speaker of the House of Representatives, make the following Determination under the Parliamentary Service Act 1999.

Dated
1999

MARGARET REID
NEIL ANDREW
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Parliamentary Service Determination 1999/1

Determination       

made under the

Parliamentary Service Act 1999

Part 1
Preliminary

1.1
Name of Determination



This Determination is the Parliamentary Service Determination 1999/1.

1.2
Commencement



This Determination commences on the commencement of the Parliamentary Service Act 1999. 

1.3
Definitions — the dictionary


(1)
The dictionary in Schedule 1 defines certain words and expressions, and includes references to certain words and expressions that are defined elsewhere in this Determination  (signpost definitions).

Note   The dictionary only includes a signpost definition for a word or expression if the word or expression is used in more than one clause.


(2)
The dictionary includes certain words and expressions relevant to this Determination that are defined in the Parliamentary Service Act 1999.

Note   These definitions are indicated by an asterisk (*) and have been included for information only to assist readers.

(3) A definition in this Determination applies to each use of the word or expression in this Determination, unless the contrary intention appears.

1.4
No Disadvantage or Liability

Where, as a result of clause 1.2, a provision of this Determination takes effect before the date on which this Determination is notified in the Gazette and, as a result, the provision would have the effect that:

(a) the rights of a person (other than the Commonwealth) as at that date would be affected so as to disadvantage that person; or

(b) liabilities be imposed on a person (other than the Commonwealth) in respect of anything done or omitted to be done before the date of notification,

the provision is to be interpreted so as not to have that effect.

Note
This clause reflects the operation of subsection 48(2) of the Acts Interpretation Act 1901 as applied to this Determination by section 46A of that Act.

Part 2
Knowledge of Act etc

2.1
Knowledge of Act, Determinations and Conduct Requirements


Each Parliamentary Service employee must inform himself or herself about the Act, determinations under the Act and each conduct requirement applicable to the employee.

Part 3
Medical Examinations and Reports 

3.1
Health clearances (Act, s 21 (2))


(1)
This clause applies to a Parliamentary Service employee whose engagement in a Department is subject, under subsection 22 (6) of the Act, to a condition dealing with health clearances.


(2)
While the engagement is subject to the condition, the Secretary may direct the employee to:

(a) undergo a medical examination by a nominated medical practitioner for an assessment of the employee’s health and physical fitness; and

(b) give the Secretary a medical report of the examination.

Note:    Departments will tell employees when an engagement is subject to a condition dealing with health clearances.

3.2
Fitness for continued duty (Act s 21 (2))


(1)
This clause applies if a Secretary reasonably believes that the state of health of a Parliamentary Service employee in the Department:


(a)
may be affecting the employee’s work performance; or


(b)
has caused or may cause the employee to have an extended absence from work; or

(c) may be a danger to the employee; or

(d) has caused or may cause the employee to be a danger to other employees, members of the public or any other person; or

 (e)
may be affecting the employee’s Standard of Conduct.

Note 
One situation where a person has an extended absence is if the person is

(a)
absent from work for at least 4 continuous weeks; or

(b)
absent from work, within a 13 week period, whether based on a single or separate illness or injury, for at least 4 weeks.

Examples for paragraph (1)(d).  The reference to “any other person” includes Senators, Members and persons employed under the Members of Parliament (Staff) Act 1984. 


(2)
The Secretary may, by written notice,  direct the employee to:


(a)
undergo a medical examination by a nominated medical practitioner for an assessment of the employee’s health and physical fitness; and

(b) give the Secretary a medical report of the examination.

Part 4
Categories of Employment

Note:  In accordance with subsection 71(4) of the Act, the clauses in this Part that relate to s.22 of the Act incorporate to the maximum extent possible regulations made for the purposes of section 22 of the Public Service Act 1999 

4.1
Workforce Participation Schemes (Act, s 21)


(1)
For the purposes of subsection 21 (2) of the Act, a Secretary may approve a scheme for persons engaged for a specific term, or for the duration of a specified task, in the Department to gain skills and experience for the purpose of assisting them to participate in the workforce.

(2) The approval of a scheme must be published in the Gazette within 14 days after the day on which the scheme was approved.

4.2
Engagement of SES employees (Act, s 22)


(1)
For the purposes of subsection 22 (4) of the Act, this clause sets out the circumstances in which a person may be engaged as an SES employee for a specified term.


(2)
The person may be engaged for a specified term if the term does not exceed 5 years.


(3)
For the purposes of subsection 22 (5) of the Act, if the person has been engaged for a specified term of less than 5 years:


(a)
the engagement may be extended once or more than once; but


(b)
the engagement may be extended only to the extent that the total term does not exceed 5 years.

Note   Subsection 22 (3) of the Act provides that the usual basis for engagement is as an ongoing Parliamentary Service employee.

4.3
Engagement of non-SES employees (Act, s 22)


(1)
For the purposes of subsection 22 (4) of the Act, this clause sets out the circumstances in which a person may be engaged by a Secretary as a non-SES employee for:


(a)
a specified term; or


(b)
the duration of a specified task.

Note   Subsection 22 (3) of the Act provides that the usual basis for engagement is as an ongoing Parliamentary Service employee.


(2)
The person may be engaged for a reason, and for a specified term, set out in the following table:

Item
Reason
Specified term

1
To enable the Department to meet a temporary increase in the workload of the Department, or of a component of the Department, that the Secretary does not expect to continue.
Term not exceeding 18 months.

2
The Department has a temporary demand for employees with particular skills, and ongoing Parliamentary Service employees in the Department with those skills are or have been: 

(a)
given the opportunity to express interest in performing the relevant duties; and

(b)
considered for performance of those duties.


Term not exceeding 18 months.

3
To replace an ongoing Parliamentary Service  employee who is on leave authorised by the Department.
Term not exceeding 18 months.

4
To replace an ongoing Parliamentary Service employee to whom other duties are temporarily assigned.
Term not exceeding 18 months.

5
To replace an ongoing Parliamentary Service employee who moves temporarily to another Department.
Term not exceeding 18 months.

6
To replace an ongoing Parliamentary Service employee pending engagement of another ongoing Parliamentary Service employee.
The lesser of:

(a) 6 months from the date of the engagement; and

(b) the period ending when an ongoing Parliamentary Service employee is engaged.

7
To undertake duties for the Department pending engagement of an ongoing Parliamentary Service employee to undertake the duties.
The lesser of:

(a) 6 months from the date of the engagement; and

(b) the period ending when an ongoing Parliamentary Service employee is engaged.

8
The person:

(a)
has been offered in writing engagement as an ongoing Parliamentary Service employee; but

(b)
prefers to be engaged for a specified term.
Term not exceeding 3 years.


(3)
The person may be engaged for the duration of a specified task if:


(a)
the Secretary can reasonably estimate the duration of the task at the time of engagement; and


(b)
at that time, the Secretary reasonably considers that the services of the person are unlikely to be required after completion of the task; and


(c)
ongoing Parliamentary Service employees in the Department with the skills required to undertake duties in relation to the task are:


(i)
given the opportunity to express interest in performing those duties; and


(ii)
considered for performance of the duties.


(4)
The person may be engaged for a specified term, or for the duration of a specified task, if the engagement is for the purpose of the person gaining skills and experience under a scheme that is:


(a)
approved under clause 4.1; or


(b)
the subject of a general direction in force under subsection 20 (1) of the Act.


(5)
The person may be engaged for a specified term, or for the duration of a specified task, if the engagement is for the purpose of meeting a practical requirement for:


(a)
the award of a qualification to the person by an educational institution; or


(b)
accreditation of the person by a professional body.


(6)
The person may be engaged for a specified term, or for the duration of a specified task, if the engagement is for the purpose of providing the person with occupational experience that is required under a law of the Commonwealth, or of a State or Territory, for licensing or registration to engage in the occupation.

Note   When considering the replacement of an ongoing employee whose absence is likely to be prolonged or indefinite, a Secretary is bound by subsection 22 (3) of the Act.  This provides that the usual basis for engagement is as an ongoing Parliamentary Service employee.  Also, paragraph 10 (1) (n) of the Act provides that the Parliamentary Service is a career-based service.

4.4
Extension of specified terms of engagement of certain non-SES employees (Act, s 22)


(1)
For the purposes of subsection 22 (5) of the Act, the engagement of a person for a reason mentioned in item 1 of the table in subclause 4.3 (2) may be extended if:


(a)
the reason continues to exist; and

(b)
the total term does not exceed 3 years; and

(c) the Department cannot fully meet its objectives by using the services of an ongoing Parliamentary Service employee in the Department; and


(d)
the temporary increase in workload of the Department, or the component of the Department, is a result of implementing a policy that does not involve an ongoing increase in the usual workload of the Department or component.


(2)
For the purposes of subsection 22 (5) of the Act, the engagement of a person for a reason mentioned in item 2, 3, 4 or 5 of the table in subclause 4.3 (2) may be extended if:

(a)
the reason continues to exist, and:

(b) the total term does not exceed 3 years; and

(c) the Department cannot fully meet its objectives by using the services of an ongoing Parliamentary Service employee in the Department; and

(d) the Secretary certifies that extension of the engagement is in the public interest.

4.5
Limitations on extension of specified terms of engagement of certain non-SES employees (Act s 22)


(1)
This clause applies to a term employee who becomes a non-SES employee in accordance with subsection 76(4) of the Act.


(2)
The total term of the employee’s engagement includes the period of the employee’s continuous engagement under section 9, 82AD, 82AE or 82AG of the Public Service Act 1922 (the original engagement) that ended immediately before the commencing time.


(3)
For the purposes of subsection 22 (5) of the Act, the extension of the original engagement for a specified term is subject to the limitations set out in subclauses (4) and (5).


(4)
The employee’s engagement must not be extended if the total term of the original engagement is greater than the term specified in the item in the table in subclause 4.3 (2) in which the specified reason corresponds to the reason for the original engagement.

(5)
The employee’s engagement must not be extended unless:


(a)
the reason for the original engagement continues to exist; and


(b)
if the term of the original engagement is less than 12 months and, as a result of the extension, the total term of the engagement would be more than 12 months:


(i)
the opportunity to apply for the original engagement was notified in the Gazette as open to all eligible members of the community, whether or not they were Parliamentary Service employees; or


(ii)
the opportunity to apply for the engagement for the period of the proposed extension was notified in the Gazette as open to all members of the community, whether or not they were Parliamentary Service employees; and


(c)
the total term of the engagement would not, as a result of the extension, be more than 3 years; and


(d)
the Department cannot fully meet its objectives by using the services of an ongoing Parliamentary Service employee in the Department; and


(e)
the Secretary certifies that extension of the engagement is in the public interest.


(6)
In this regulation:

term employee has the meaning given by section 72 of the Act. 

Part 5
Suspension from Duties and Termination of Employment

5.1
Suspension from Duties (Act, s 28)

(1) A Secretary may, by notice in writing, suspend a Parliamentary Service employee employed in the Department from duties if the Secretary believes on reasonable grounds that:


(a)
the employee has, or may have, breached the Code of Conduct; and


(b)
the employee’s suspension is in the public interest, or the Department’s or the Parliament’s interest.


(2)
The suspension may be with remuneration.


(3)
If the suspension is to be without remuneration, the period without remuneration is to be:


(a)
not more than 30 days; or


(b)
if exceptional circumstances apply - a longer period.


(4)
The Secretary must review the suspension at reasonable intervals. 


(5)
The Secretary must immediately end the suspension if the Secretary no longer holds on reasonable grounds a belief referred to in paragraph (1)(a) or (b). 


(6)
The Secretary must immediately end the suspension and notify the employee in writing if a sanction has been imposed on the employee for the relevant breach of the Code of Conduct.

(7) In exercising powers under this clause, the Secretary must have due regard to procedural fairness unless the Secretary is satisfied on reasonable grounds that, in the particular circumstances, it would not be appropriate.

5.2
Termination of employment of non-ongoing Parliamentary Service employees (Act, s 29)


(1)
For the purposes of subsection 29 (4) of the Act, this clause sets out procedures applicable to the termination of the engagement of a non-ongoing Parliamentary Service employee.


(2)
If an award, certified agreement or AWA sets out procedures that apply to the termination of the employment of the non-ongoing Parliamentary Service employee, the procedures apply to the termination of the engagement of the employee.


(3)
The engagement of a non-ongoing Parliamentary Service employee may only be terminated on the grounds of a breach of the Code of Conduct determined in accordance with procedures established by a Secretary under subsection 15 (3) of the Act.

Note   The Workplace Relations Act 1996 also provides for rules and entitlements in relation to termination of employment.

Part 6
Attachment of salaries

6.1
Attachment of salaries to satisfy judgment debts (Act, s 67)


(1)
A Department may make deductions from the salary of any of the following persons in order to satisfy a judgment debt:


(a)
the Secretary; or


(b)
a Parliamentary Service employee employed in the Department.


(2)
A fee of $35 is payable in connection with the deductions made under subclause (1) for a particular judgment debt.


(3)
The fee is payable by the person to whom the judgment debt is owed.

Part 7
Miscellaneous

7.1
Release of personal information (Act s 68)


(1)
For the purposes of paragraph 68 (a) of the Act, a Secretary may disclose personal information (within the meaning of the Privacy Act 1988) that is in the possession, or under the control, of the Secretary in any of the following circumstances:


(a)
the disclosure is necessary for the performance or exercise of the employer powers of the Secretary or another Secretary;


(b)
the disclosure is necessary for the performance of another function of the Secretary or another Secretary;


(c)
the disclosure is necessary for the performance of a function of the Commissioner;


 (d)
the disclosure is necessary for the performance of a function of an ISAC;


(e)
the disclosure is necessary for the review of Parliamentary Service  action (including a refusal or failure to act) by:

(i)
a PRC; or

(ii)
the Merit Protection Commissioner; or

(iii) a person nominated, or a committee constituted, by the Merit Protection Commissioner to conduct the review;

(f)
the disclosure is necessary for the performance of an outsourced function; and

(g)
the disclosure is necessary for the purposes of section 26 of the Act.


(2)
For the purposes of paragraph 68 (b) of the Act, personal information that is disclosed by a Secretary for the performance of an outsourced function must not be further disclosed without the Secretary’s written authority.


(3)
In this clause:

outsourced function means a function that was performed in the Parliamentary Service, but is being performed outside the Parliamentary Service under a contract at the time of the proposed disclosure.

7.2
Delegations


(1)
A Secretary may, in writing, delegate to a person any of the Secretary’s powers or functions under a determination by the Presiding Officers under the Act (other than this clause).


(2)
However, a Secretary cannot delegate powers or functions to an outsider without the prior written consent of the Commissioner.


(3)
A SES employee or acting SES employee (the first delegate) to whom powers or functions are delegated under subclause (1) may, in writing, delegate any of the powers or functions to another person (the second delegate).


(4)
However, if the first delegate is subject to directions about the exercise of a power or function delegated under subclause (1), the first delegate must give corresponding directions to the second delegate.


(5)
A power or function that is exercised or performed by a person under a delegation under subclause (3) is taken, for this Determination, to have been exercised or performed by the person who originally delegated the corresponding power or function under subclause (1).


(6)
A person exercising powers or functions under a delegation under this clause must comply with any directions of the person who delegated the power or function.


(7)
In this clause:

outsider means a person other than:


(a)
a Parliamentary Service employee; or


(b)
a person appointed to an office by the Presiding Officers

Schedule 1

Dictionary
(clause 1.3)

Note   Words and expressions defined in the Parliamentary Service Act 1999 are indicated by an asterisk (*) (see subclause 1.3(3).  References in these to sections are to sections of the Act.

Act means the Parliamentary Service Act 1999.

employer powers, for a Secretary, means the rights, duties and powers of the Secretary under Part 4 of the Act.  

employment means Parliamentary Service employment.

Independent Selection Advisory Committee, or ISAC, means an Independent Selection Advisory Committee established under Parliamentary Service Determination 1999/2.

nominated medical practitioner means a medical practitioner nominated by the Secretary to assess the fitness for duty of a Parliamentary Service Employee in the Department.

Promotion Review Committee, or PRC, means a Promotion Review Committee established under Parliamentary Service Determination 1999/2.

Commissioner means the Parliamentary Service Commissioner appointed under the Act.

*SES means the Senior Executive Service established by section 35.
*SES employee has the meaning given by section 34.

*Statutory office holder has the meaning given by section 14.
Note

1.
Made by the Presiding Officers on 6 December 1999, and notified in the Commonwealth of Australia Gazette on 6 December 1999.  


