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A Bill for an Act relating to aged care, and for
other purposes

The Parliament of Australia enacts:

Chapter 1—Introduction

Division 1—Preliminary matters

1-1 Short title

This Act may be cited as the Aged Care Act 1997,
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Chapter 1 Introduction

Division 1 Preliminary matters

Section 1-2

1-2 Commencement
(1) Subject to this section, this Act commences on 1 July 1997.

(2) This Division commences on the day- on which this Act receives
the Royal Assent.

(3) Subject to subsection (4), if this Act does not receive the Royal
Assent before 1 July 1997, the provisions of this Act (other than
the provisions of this Division) commence on a day or days to be
fixed by Proclamation.

t4) If a provision of this Act does not commence under subsection (3)
within the peried of 6 months beginning on the day on which this
Act receives the Royal Assent, it commences on the first day after
the end of that period.

1-3 Identifying defined terms

(1) Many of the terms in this Act are defined in the Dictionary in
Schedule 1.

(2) Most defined terms are identified by an asterisk appearing at the
start of the term: as in “*aged care service”. The footnote that goes
with the asterisk contains a signpost to the Dictionary.

(3) An asterisk usually identifies the first occurrence of a term in a
subsection, note or definition, Later occurrences of the term in the
same subsection, note or definition are not asterisked.

(4} Terms are not asterisked in headings, tables or diagrams.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters Division 1

Section 1-3

(3) The following basic terms used throughout the Act are not
identified with an asterisk:

Terms that are not identified

Item  This term; is defined in:
1 approved provider Schedule 1
2 care Schedule 1
3 comminity care section 45-3
4 community care service  Schedule 1
5 flexible care section 49-3
6 flexible care service Schedule 1
7 provide section 96-4
8 residential care section 41-3
9 residential care service  Schedule 1
10 Secretary Schedule 1

*To find definitions of asteriske_d terms, see the Dictionary in Schedule 1.
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Chapter 1 Introduction

Division 2 Objects

Section 2-1

Division 2—Objects

2-1 The objects of this Act

(1) The objects of this Act are as follows:
{a) to provide for funding of *aged care that takes account of:
(i) the quality of the care; and
(i} the *type of care and level of care provided; and
(iii) the need to ensure access to care that is affordable by,
and appropriate to the needs of, people who require it;
and
(iv) appropriate outcomes for recipients of the care; and
(v} accountability of the providers of the care for the
funding and for the outcomes for recipients;

(b) to promote a high quality of care and accommodation for the
recipients of *aged care services that meets the needs of
individuals;

(c) to protect the health and well-being of the recipients of aged
care services;

{d) to ensure that aged care services are targeted towards the
people with the greatest needs for those services,

{e) to facilitate access to aged care services by those who need
them, regardless of race, culture, language, gender, economic
circumstance or geographic location;

(f) to provide respite for families, and others, who care for older
people;

{g) to encourage diverse, flexible and responsive aged care
services that:

(i) are appropriate to meet the needs of the recipients of
those services and the carers of those recipients; and

*T'o find definitions of asterisked terms, see the Dictionary in Schedule 1,
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Introduction Chapter 1

Objects Division 2

Section 2-1

(ii) facilitate the independence of, and choice available to,
those recipients and carers;

(h) to help those recipients to enjoy the same rights as all other
people in Australia;
(i) to plan effectively for the delivery of aged care services that:
(i) promote the targeting of services to areas of the greatest
need and people with the greatest need; and
(1) avoid duplication of those services; and
- (iii) improve the integration of the planning and delivery of
aged care services with the planning and delivery of
related health and community services;
(@ to promote ageing in places through the linking of care and

support services to the places where older people prefer to
live.

(2) In construing the objects, due regard must be had to:
(2) the limited resources available to support services and
programs under this Act; and
(b) the need te consider equity and merit in accessing those
resources,

*To find definitions of asterisked terms, se¢ the Dictionary in Schedule 1.
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Chapter 1 Introduction

Division 3 Overview of this Act

Section 3-1

Division 3—Overview of this Act

3-1 General

This Act provides for the Commonwealth to give financial support:
(a) through payment of subsidies for the provision of “aged care;
and
(b} through payment of grants for other matters connected with
the provision of aged care.
Subsidies are paid under Chapter 3 (but Chapters 2 and 4 are also
relevant to subsidies), and grants are paid:under Chapter 5.

3-2 Preliminary matters relating to subsidies (Chapter 2)

Before the Commonwealth can pay subsidy to'a provider of *aged
care under Chapter 3, a number of approvals 'and similar decisions
may need to have been made under Chapter 2. These may relate to:
(a) the provider (for éxample, the requirernent that the provider
be an approved provider); or St
{(b) the “aged care service in question (for example, the
requirement that *places have been aflocated in respect of the
service); or o
(¢) the recipient of aged care (for example, the requirement that
the recipient has been approved as a recipient of the type of
aged care that is provided).

3-3 Subsidies (Chapter 3)

A number of different kinds of subsidy can be paid under
Chapter 3. They are paid for *aged care that has been provided.
Eligibility for a subsidy depends on:
(a) particular approvals and similar decisions having been made
under Chapter 2; and

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 3-4

(b) the circumstances in which the care is provided {for example,
whether the care is provided in a residential care service that
meets its *accreditation requirement).

3-4 Responsibilities of approved providers (Chapter 4)

Approved providers have certain responsibilities under Chapter 4.
These responsibilities relate to:

(a) the quality of care they provide; and

{b) user rights for the people to whom care is provided; and

(c) accountability for the care that is provided.

Failure to meet these responsibilities can lead to the imposition of
sanctions that affect the status of approvals and similar decisions
under Chapter 2 (and therefore may affect amounis of subsidy
payabie to an approved provider).

3-5 Grants (Chapter 5) ;
The Commonwealth makes grants under Chapter 5 to contribule 10
costs associated with:
(a) the establishment or enhancement of *aged care services (for
example, “residential care granis); or
(b) assessments or approvals related to *aged care (for example,
*assessment grants); or
(c) support services related to the provision of aged care (for
example, *advocacy grants).
The grants are (in most cases) payable under agreements with the
recipients of the grants, and may be subject to conditions.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 1 Introduction

Division 3 Overview of this Act

Section 3-6

3-6 The structure of this Act

This diagram sets out the basic steucture of this Act.

Chapter 2 - Preliminary matters relating to
subsidies
Part 2.1 Approval of providers
Part 2.2 Allocation of places
Part 2.3 Approval of care recipients
Part 2.4 Classification of care recipients
Part 2.5 Extra service places
Part 2.6 Certification of residential care services

h 4
Chapter 3 - Subsidies
Part 3,1 Residential care subsidies
Part 3.2 Community care subsidies
Part 3.3 Flexible care subsidies

Chapter 5 - Grants
Part 5.1 Residential care grants
Part 5.2 Community care grants
Part 5.3 Assessment grants
Part 5.4 Accreditation grants

h,

Chapter 4 - Responsibilities of approved providers
Part 4.1 Quality of care '
Part 4.2 User righis

s Part 5.5 Advocacy grants
. Part 4.3 Accountability Part 5.6 Community visitors grants
art 4.4 Consequences of non-compliance =" Part 5.7 Other grants

L

'

Chapter 6 - Administration
Part 6.1 Reconsideration and review of decisions
Part 6.2 Protection of information
Part 6.3 Record keeping
Part 6.4 Powers of officers
Part 6.5 Recovery of overpayments

&,  ar .
To find definitions of asterisked terms, see the Dictionary in-Schedule 1,
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Seétion 4-1

Division 4—Application of this Act

4-1 Application of this Act

(1) This Act applies in all the States and Territories, except as
provided in an agreement under section 4-2,

(2) However, this Act does not apply in any external Territory.

4-2 Agreements limiting the application of this Act

The Minister may, on behalf of the Commonwealth, enfer into an
agreement with a State or Territory under which this Act, or
specified provisions of this Act:

(a) cease to apply in the State or Territory; or

(b} apply in the State or Territory only in the circumstances

specified in the agreement; or

. (c) apply in the State or Territory with the modifications
: specified in the agreement.

4.3 Grants to States and Territories

- (1) The Minister may, on behalf of the Commonwealth, make granis
to a State or Territory for the purpose of assisting the State or
Territory to carry out its obligations under an agreement under
section 4-2. .

(2) The grants may be made on such conditions as the Minister
determines in writing.

(3) Payments under this section are to be made out of money
appropriated by the Parliament for the purpose.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997 No. 1997




Chapter 1 Introduction
Division 4 Application of this Act

Section 4-4

4-4 Binding the Crown
(1) This Act binds the Crown in each of its capacities.

(2) This Act does not make the Crown lable to be prosecuted for an
offence.

*, v .. .
To find definitions of asterisked terms, see the Dictionary in Scheduie 1.
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Preliminary matters relating 1o subsidies Chapter 2

Introduction Division 5

Section 5-1

Chapter 2—Preliminary matters relating to
subsidies

Division 5—Introduction

5-1 What this Chapter is about

Before the Commonwealth can pay a subsidy under Chapter 3 for
the provision of care, a number of approvals and similar decisions
may need to have been made. These relate to:

*  the provider of the service—the provider must be an approved
provider (see Part 2.1);

* the *aged care service in question—"places must have been
allocated in respect of the service (see Part 2.2). In addition,
decisions can be made under Part 2.5 allowing places in a
residential care service to become “extra service places
(enabling higher fees to be charged for those places), and a
residential care service can become certified under Part 2.6
{enabling *accommodation bonds to be charged);

*  the recipient of the care——the recipient must (in most cases} be
approved in respect of the type of *aged care provided (see
Part 2.3), and (in the case of residential care or flexible care}
can be classified in respect of the level of care that is required
(see Part 2.4).

Note: Not all of these approvals and decisions are needed in respect of each
kind of subsidy under Chapter 3.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies ) Preliminary matters relating to subsidies. Chapter 2
3 Approval of providers Part 2.1
Division 5 Introduction ‘ Introduction Division 6
Section 3-2 Section 6-1
. 1
1 5-2 Which approvals etc. may be relevant _ .
2 The following table shows, in respect of each kind of payment 2 Part Z'I_Approval of PrOVldeTS
3 under Chapter 3, which approvals and similar decisions under this ‘ .
1 Chapter may be relevant, 3 Division 6—Introduction
5 ) .
Which approvals etc. may be relevant ) . 4 6-1 What this Part is about
Approvals or . ) .
decisions Kind of payment 5 Regardiess of what type of *aged care is to be provided, approval
' Residential Flexible 6 under this Part is a precondition to a provider of aged care
care Community care 7 receiving subsidy under Chapter 3 for the provision of the care.
subsidy care subsidy
. subsidy 8 Table of Divisions
1 Approval of Yes Yes Yes
providers 9 6 Introduction
2 Allocation of Yes Yes Yes 10 7 What is the significance of approval as a provider ©
places 11 aged care? ;
B k4
3 iﬂf;;‘:li of care  Yes Yes Yes 12 8 How does a person become an approved provider?
4 Classification of - Yes No Yos 13 9 What- é)bl;gauons arise from being an approved
care recipients 14 proviger!
5 Decisions relating  Yes No No 15 10 ‘When does an approval cease to have effect?
to exira service — )
places 16 6-2 The Approved Provider Principles
6 Certification of Yes N . . .
residential care © ° No 17 Approval of providers of *aged care is also dealt w1.th in the _
services 18 Approved Provider Principles. The provisions of this Part indicate
1 19 when a particular matter is or may be dealt with in these Principles.
6 Note 1: - Classification of care recipients is relevant io *flexible care subsidy g . .
7 only in respect of some kinds of flexible care services, 20 Note: The Approved Provider Principles are made by the Minister under
21 section 96-1.
8 Note 2:  Allocation of funding for *residential care grants and *community
9 care grants is deabt with in Parts 5.1 and 5.2 respectively, and not in .
10 this Chapter.
*To find definitions of asterisked terms, see the Dictionary in Schedule 1. *To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers :
Division 7 What is the significance of approval as a provider of aged care?

Section 7-1

Division 7—What is the significance of approval as a
provider of aged care?

7-1 Providers of aged care must be approved to receive subsidy

Payments of subsidy cannot be made under Chapter 3 to a person
for prov1dmg aged care unless the person is approved under this
Part asa prov1dcr of aged care, and:

(a) the approval isin Tespect ¢ of all types of aged care; or

(b) the approval is in respect of a type of aged care that includes
the aged care in question; or
(c} if the approval is in respect of one or more *aged care
services—the aged care in question is provided through that
aged care service, or one of those aged care services, as the
case requires; or
(d) if the approval is in respect of one or more specified types of
-aged care and one or more specified aged care services:
(i) the specified type or types of aged care includes the
aged care in question; and -
(ii} the aged care in question is provided through that aged
care service or one of those aged care services, as the
case rcqmres

7-2 Approvals may be restrlcted

(1) Ifa restnctlon on the approved provider’s approval is in force
under paragraph 66 1{b) limiting the approval to certain *aged care
services, subsidy can only be paid under Chapter 3 in respect of
care provided through those services,

(2) If a restriction on the approved provider’s approval is in force
- under paragraph 66-1(¢) limiting the approval to certain care

*To find definitions of asterisked terms, see the Dictionary in Schedule I.
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Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
What is the significance of approval as a provider of aged care? Division 7

Section 7-2

recipients, subsidy can only be paid under Chapler 3 in respect of
care provided to those care recipients.
Note: Subsections (1) and (2) will apply together if restrictions on the

approved provider's approval are in force under both paragraph
66-1{b) and paragraph 66-1(c).

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 8 How does a person become an approved provider?

Section 8-1

Division 8—How does a person become an approved
provider?

8-1 Approval as a provider of aged care

. (1) The Secretary must, in writing, approve a person as a provider of
*aged care if:

(a) the person (the applicant) makes an application under
section 8-2; and

(b) the Secretary is satisfied that the applicant is a *corporation;
and .

(c) the Secretary is satisfied that the applicant is suitable to
provide aged care (sce section 8-3).

Note 1:  Under Part 4.4, the Secretary may fesirict a person’s approval as a
provider of "aged care to certain “aged care services, or Lo certain care
recipients.

Note 2:  Rejections of applications are reviewsble under Part 6.1,

(2) The approval is in respect of all types of *aged care, unless the
Secretary specifies in the instrument of approval that the approval
is limited to: i SRR

(a) one or more specified types of aged care; or
(b) one or more specified *aged care services; or
(c} one or more specified types of aged care and one or more
specified aged care services.
A decision to limit the approval must comply with any
requirements set out in the Approved Provider Principles relating
to the grounds on which such a Iimitation may be imposed.

{3) The approval is not subject to any limitation relating to the period
for which it is in force, unless the instrument of approval is limited
to a specified period,

*To find definitions of asterisked terms, see the'Dictionary in Schedule‘1. - -+ °

16 Aged Care Bill 1997 No. , 1997

S v}

w

ooee =k oen ot

18

19
20
21
22
23
24
25
26
27

Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
How does a person become an approved provider? Division 8

Section 8-2

8-2 Applications for approval

(1) A person may apply in writing to the Secretary to be approved as a
provider of “aged care.

{(2) The application must be in a form approved by the Secretary, and
must be accompanied by: ‘
(a) any documents that are required by the Secretary to be
provided; and
(b) the application fee (if any) specified in, or worked out in
accordance with, the Approved Provider Principles.

(3) The amount of any applicaticn fee:

(2) must be reasonably related to the expenses incurred or to be
incurred by the Commonwealth in relation to the application;
and

(b) must not be such as to amount to taxation.

{4) An application that contains information that is, to the/ applicant’s
knowledge, false or misleading in & material particular is taken not
to be an application under this section.

8-3 Suitability of people to provide aged care

(1) In deciding whether the applicant is suitable to provide *aged care,
the Secretary must consider:

(2) the suitability and experience of the applicant’s key
personnel; and

(b) the applicant’s ability to provide, and its experience (if any)
in providing, aged care; and

(c) the applicant’s ability to meet (and, if the applicant has been
a provider of aged care, its record of meeting) relevant
standards for the provision of aged care (see Part 4.1); and

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997  No. 1997 17




Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 8 How does a person become an approved provider?

Section 8-3

{d} the applicant’s commitment to {and, if the applicant has been
a provider of aged care, its record of commitment to) the
rights of the recipients of aged care; and

(e) the applicant’s record of financial management, and the
methods that the applicant uses, or proposes to use, in order
to ensure sound financial management; and N

() if the applicant has been a provider of aged care—1ts record
of financial management rc]atmg to the provision of that
aged care; and

" (g) if the applicant has been a provider of aged care—lts conduct
as a provider, and its compliance with its responsibilities as a
provider and its obligations arising from the receipt of any
payments from the Commonwealth for providing that aged
care; and

(h) any other matters specified in the Approved Frovider
Principles,

{2} In considering a matter referred to in paragraphs (1)(b) to (h), the
Secretary may also consider the matter in relation to any or all of
the applicant’s key personnel.

(3) For the purposes of paragraph (1)(a) and subsection (2), each of
the following is one of the applicant’s key personnél:

{a) amember of the group of people who are responsible for the
executive decisions of the appliCant;

(b} any other person who is concerned in, or takes part in, the
management of the applicant;

(c). any person who is responsibie for the day-to-day operations
of an "aged care service conducted by the applicant, whether
or not the person is employed by the applicant;

(d) any person who is likely to be responsible for the day-to-day
operations of an *aged care service that the applicant

proposes to conduct, whether or not the person is employed
L by the applicant.

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
How does a person become an approved provider? Division 8

Section 8-4

(4) The Approved Provider Principles may specify the matters to
which the Secretary must have regard in considering any of the
matters set out in paragraphs (1)(a} to (h).

{5) The references in paragraphs (1)(b), (c), (d), (f) and (g) to aged
care include references to any care for the aged, whether provided
before or after the commencement of this section, in respect of
which any payment was or is payable under a law of the
Commonwealth,

8-4 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requiring the applicant to give the further information within 28
days after receiving the notice, or within such shorter period as is
specified in the notice.

(2) The application is taken to be withdrawn if the applicant does not
give the further information within the 28 days, or within the
shorter period, as the case requires, However, this does not stop the
applicant from reapplying.

Note: The period for giving the further information can be extended—ses
section 96-6,

(3) The notice must contain a statement setting out the effect of
subsection (2).

(4) The Approved Provider Principles may limit the Secretary’s power
to specify a shorter period in the notice by setting out one or both
of the following: .
{a) the circumstances in which the power may be exercised;
{b) the length of the shorter period, either generally or in respect
of particular circumstances.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 8 How does a person become an approved provider?

Section 3-5

R

8-5 Notification of Secretary’s.determination -

(1) The Secretary must.notify the applicant, in V\:iriting, whether or not
the applicant i is approved asa provnder of acred care. The notice
must be given: ‘ S

(a) within 90 days after recelvmg the apphcat10n or

(b) if the Secretary ‘Thas requested further mformanon under
section 8- 4—w1th1n 90 days after recelvmg the information.

(2) If the applicant is approved, the notice must include statements
setting out the following matters:. - e

(a) the applicant’s obhgatmns under D1v1510n 9;

) whether the approval isin respect of all  types of* aged care
~and all *aged care services and, 1f itis not:
- (1), the one or more specified types of aged care; or
(i) the one or more speciﬁed aged care services; or
{iit) the one or more specjfied types of aged care and the one
" or more specified aged care services;
 in respect of which the applicant is approved as an approved
provider; and ,
(c) the circumstances in which the approval may be restricted
" -under Part 4.4 and the effect of such a restriction (see
section 7-2);
(d) if the approval is for a specified pertoduthe date on which
the period ends;
(e) . the circumstances in which the approval will lapse (see
sect:on 10-2);
(1‘) the circumstances in which the approval may be suspended
or revoked (see sections 10-3, 10-4 and Part 4.4),

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
How does a person becoms an approved provider? Division §

Section 8-6

8-6 States, Territories and local government taken to be approved
providers :

(1) Each of the following is taken to have been approved under this
Part as a provider of *aged care:

(a) a State or Territory; .
(b) an “authority of a State or Territory;
(¢) a’lecal government authority,
The approval is taken to be in respect of all types of aged care.

(2) Subsection (1) ceases to apply in relation to a State, Territory,
*authority of a State or Territory or *local government authority if
the approval:

(a) lapses under section 10-2; or
(b) is revoked under section 10-3 or 10-4;-0r
(¢} is revoked or suspended under Part 4.4.

(3) If a State, Territory, *authority of a State or Territory or *local
government authority to which subsection (1) has ceased to apply
subsequently applies under section 8-2 for approval as a provider
of *aged care, for the purposes of the application:

{a) the applicant is taken to be a *corporation; and
(b) if the applicant is a State or Territory—paragraphs 8-3(3)()
and (b) do not apply.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997  No. , 1997 21




Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 9 What obligations arise from being an approved provider?

Section 9-1

Division 9—What obligations arise from being an
approved provider?

9-1 Obligation to notify certain changes

(1) An approved previder must notify the Secretary of any of the
following changes witliin 28 days after the change occurs:
(a) a change of circumstances that materially affects the
approved provider’s suitability to be a provider of *aged care
(see section 8-3); o
(b) achange of any of the approved provider’s key personnel.
Note: Approved providers have a responsibility under Part 4£.3 to comply

with this obligation, Failure to comply with a responsibility can result
in a sanction being imposed under Part 4.4.

(2) For the purposes of paragréph (1)(b), each of the following is one
of an approved provider’s key personnel:

(2) a member of the group of people who are responsible for the
executive decisions of the approved provider;-

(b) any‘other person who is concemed in, or takes part in, the
management of the approved provider;

{c) any person who is responsible for the day-to-day operations
of an *aged care service conducted by the approved provider,
whether or not the person is employed by the approved
provider.

However, paragraphs (a) and (b) of this subsection do not apply if
the approved provider is a State or Territory.

(3) An approved provider that is a *corporation is guilty of an offence
if the approved provider fails to notify the Secretary of such a
change within the 28 day pericd.

e Penalty: 30 penalty units.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matiers relating to subsidies Chapter 2
Approval of providers Part 2.1
‘What obligations arise from being an approved provider? Division 9

Section 9-2

(4) Strict liability applies to subsection (3).
Note 1:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  For serict Hebility, see section 6.1 of the Criminal Code,

9-2 Obligation to give information relevant to an approved
provider’s status when requested

(1) The Secretary may, at any time, request an approved provider to
give the Secretary such information, relevant to the approved
provider’s suitability to be a provider of *aged care (see section
8-3), as is specified in the request. The request must be in writing.

(2) The approved provider must comply with the request within 28
days after the request was made, or within such shorter period as is
specified in the notice.

Note: Approved providers have a responsibility under Part 4.3 to comply

with this obligation, Failure to comply with a responsibility can result
in a sanction being imposed under Part 4.4, /

(3) An approved provider that is a *corporation is guilty of an offence

if it fails to comply with the request within the period referred to in
subsection (2).

Penalty: 30 penalty units.
Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(4) The request must contain a statement setting out the effect of
subsections (2} and (3).

9-3 Obligation to give information relevant to payments under this
Act

(1) The Secretary may, at any tirﬁe, request an approved provider to
give to the Secretary such information relating to payments made

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 9 What obligations arise from being an approved provider?

Section 9-4

under this Act as is specified in the request. The request must be in
writing.

(2) The approved provider must comply with the request within 28
days after the request was made, or within such shorter period as is
specified in the notice.

Note: Approved providers have a responsibility under Part 4.3 to comply

with this obligation, Failre to comply with a responsibility can result
in a sanction being imposed under Part 4.4.

(3) The request must contain a statement setting out the effect of
subsection (2).

9-4 Obligations while approval is snspended

If a person’s approval under section 8-1 is suspended for a period
under Part 4.4, the obligations under this Division apply to the
person as if the person were an approved provider during that
period.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
When does an approval cease to have effect? Division 10

Section 10-1

Division 10—When does an approval cease to have effect?

10-1 Cessation of approvals

(1) An approval as a provider of *aged care ceases to have effect ift
(a) the approval lapses under section 10-2; or
(b) the approval is revoked under section 10-3 or 10-4; or
(c) the period (if any) to which the approval is limited under
subsection 8-1(3) expires; or
(d) the approval is revoked under Part 4.4.

(2) If an approval as a provider of “aged care is suspended under Part
4.4, the approval ceases to have effect until the suspension ceases
to apply (see Division 68).

10-2 Approval lapses if services nof provided for ¢ months

)
;

(1) Tf an approved provider does not provide any *aged care during a
continuous period of 6 months, the approval lapses on the day after
the end of that period. However, any period during which the
operation of this subsection is waived under subsection (3) is not
to be counted towards the 6 months.

(2) For the purposes of subsection (1), an approved provider is taken
to be providing *aged care at all times while there is in force an
allocation of *places to the approved provider that, under Division
15, has the status of a *provisional allocation.

(3) The Secretary may waive the operation of subsection (1) for a
specified period in relation to the approved provider if:
(a) the approved provider has applied to the Secretary, in
writing, for a waiver; and
(b} there is in force an allocation of *places to the approved
provider that has taken effect under section 15-1; and

_“To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.1 Approval of providers
Division 10 When does an approval cease to have effect?

Section 10-3

(c) the Secretary is satisfied that the approved provider intends,
. and will have the capacity, to provide “aged care by the end
of the period of the waiver.

4) The apphcatlon for the waiver must be made at least 28 days
before the end of the 6 months referred to in subsectmn (1).

(5) The Secretary must, at least 14 days before the end of the 6 months
referred to in subsection (1):°

_(a) waive the operation of subsection (1) for a spec1ﬁed period;
or

(b) reject the application;
and notify the approved provider accordingly.

"Note:  Rejections of applications are reviewable under Part 6.1.
10-3 Revocation of approval

(1) The Secretary must revoke an approval if>

{a) the Secretary is satisfied that the approved provider has
ceased to be a “corporation; or ‘

* (b) the Secretary is satisfied that the approved provider has
ceased to be suitable for approval (see section 8-3); or

{¢) the Secretary is satisfied that the approved provider's
application for approval contained information that was false
or misleading in a material particular. -

Note 1:  Revocation of approvals are reviewable under Part 6.1.

Note2:  Approvals may also be revoked as a sanction under Part 4.4.

(2) However, the Secretary must not revoke the approval unless the
. Secretary is satisfied that such arrangements as are appropriate
have been made to ensure that the care recipients to whom the
dpproved provider was providing care before the revocation will
continue to be provided with care after the revocation.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1,
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Preliminary matters relating to subsidies Chapter 2
Approval of providers Part 2.1
When does an approval cease to have effect? Division 10

Section 10-4

(3) Before deciding to revoke the approval, the Secretary must notify
the approved provider that revocation is being considered. The
notice must be in writing and must:

(a) include the Secretary’s reasons-for considering the
revocation; and

(b) invite the approved provider to make submissions, in writing,
to the Secretary within 28 days after receiving the notice; and

{c) inform the approved provider that if no submission is made
within that period, any revocation will _take effect on the day
after the last day for making submissions,

(4) In deciding whether to revoke the approval, the Secretary must
consider any submissions given to the Secretary within that period.

(5) The Secretary must notify the approved provider, in writing, of the
decision.

(6) The notice must be given to the approved provider within 28 days
after the end of the period for making submissions. If‘the notice is
" not given within this period, the Secretary is taken to have decided
not to revoke the approval.

(7 A revocation takes effect:
(a) if no submission was made under subsection (3)}—on the day
after the last day for making submissions; or
(b) if such a submission was made—?7 days after the day on
which the noti¢e under subsection (5) was given,

(8) Paragraph (1)(a) does not apply if the approved provider is a State,
Territory, *authority of a State or Territory or *local government
authority.

10-4 Revocation of approval on request of approved provider

(1) The Secretary must revoke an approval if the approved provider
requests the Secretary in writing to revoke its approval.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part2.1 Approvat of providers
Division 10 When does an approval cease to have effect?

Section 10-4

{2) The request must be given to the Secretary:
(a) atleast 60 days before the day on which the revocation is
requested to take effect; or C
(b) before such other time as the Secretary determines in

accordance with any requirements specified in the Approved
Provider. Princip]cs

(3) The Secretary must notlfy the approved prov1der of the revocation,
The notice must be in wrmng and must e given to the approved
prov1der at leagt 14 days before the day on which the revocation is
1o take effect.

{#) The revocation has effect on the day requested unless another day
is specified in the notice under subsection (3);

(5) The revocation is subject to such conditions (if any) as are
specified in the notice.

Note: ‘Decisions to impose conditions on revocations under this section are
reviewable under Part 6.1.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
Introduction Division 11

Section 11-1

Part 2.2—Allocation of places
Division 11—Introduction

11-1 What this Part is about

An approved provider can only receive subsidy under Chapter 3
for providing *aged care in respect of which a *place has been
allocated. The Commonwealth plans the distribution between
*regions of the available places in respect of the types of subsidies.
It then invites applications and allocates the places to approved
providers.

Table of Divisions

/

11 Intreduction g
12 How does the Commoenwealth plan its allocations of
places?

13 How do people apply for allocations of places?

14 How are allocations of places decided?

15 ‘When do allocations of places take effect?

16 How are allocated places transferred from one person to
another?

17 How are the conditions for allocations of places varied?

18 When do allocations cease to have effect?

*To find definitions 6f asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 11 Introduction

Section 11-2

Preliminary matters relating to subsidies Chapter 2

Allocation of places Part 2.2
Introduction Division 11

Section 11-4

11-2 The Allocation Principles

7 11-3 Meaning of people with special needs

Determining for a financial year the
number of places in a State or Territory

8 For the purposes of this Act, the following people are people with available for allocation (section 12-3)
:

i 9 special needs:

(a) people from Aboriginal and Torres Strait Islander - :
communities; v

(b) people from non-English speaking backgrounds;
(c) people who live in rural or remote areas;
(d) people who are financially or socially disadvantaged;

Distributing available places between the
regions of the State or Territory
(section 12-4)

(e) people of a kind (if any) specified in the Allocation
Principles.

Y

Inviting applications for allocation of
available places
(section 13-2)

h 4

Allgcating available places to approved
providers (Division 14 sets out the rules
for making allocations)

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.

2 Allocation of *places is also dealt with in the Aliccation Principles. 2 11-4 Explanation of the allocation process
i3 The provisions of this Part indicate when a particular matter is or “ 3 This diagram sets out the steps that the Commonwealth takes in
i may be dealt with in these Principles. 4 allocating *places to an approved provider under this Part in

5 Note: The Allgga:ion Principles are made by the Minister under 5 respect of a type of subsidy under Chapter 3.

& section 96-1. g

Advice may be sought from an
Aged Care Planning Advisory
Committee (see section 12-7)

/
L

Division 13 sets out the requirements
for a valid application

Allocations take effect immediately, or
are provisional allocations having
effect as provided for in Division 15

Allocated places can be transferred
(Division 16}, varied (Division 17)
or relinquished (Division 18)

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters refating to subsidies
Part 2.2 Allocation of places
Division 12 How does the Commonwealth plan its allocations of places?

Section 12-1

Division 12—How does the Commonwealth plan its
allocations of places?

12-1 The planning process

(1) The Secretary must, for each financial year, carry out the planning
process under this Division for each type of subsidy under
Chapter 3.

(2) In carrying out the planning process, the Secretary:

(a) must have regard to the objectives set out in section 12-2;
and

(b) must comply with the Minister’s determination under
section 12-3; and

(c) may comply with sections 12-4 to 12-7.

12-2 Objectives of the planning process .

The objectives of the planning process are:
(a) to provide an open and clear planning process; and
(b) to identify community needs, particularly in respect of
*people with special needs; and
(c) to allocate *places in a way thatbiest meets the identified
needs of the community,

12-3 Minister to determine the number of places available for
allocation

{1} The Minister must, in respect of each type of subsidy under
Chapter 3, determine for the financial year how many *places are
available for allocation in each State or Territory.

(2) The determination must be published in the Gazei‘te.

*To find definitions of asterisked terms, see the Dictionary in Schedule L.
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Preliminary matters relating to subsidies Chapter 2
: Allgcation of places Part 2.2
How does the Commonwealth plan its allocations of places? Division 12

Section 12-4

12-4 Distributing available places among regions

(1) The Sccretéry may,' in respect of each type of sﬁbsidy, distribute
for the financial year the *places *available for allocation in a State
or Territory among the *regions within the State or Territory.

Note: *Regions are determined under section 12-6.

(2) In distributing the places, the Secretary must comply with any
requirements specified in the Allocation Principles.

(3) If, in respect of a type of subsidy:
(a) the Secretary does not, under subsection (1), distribute for
the financial year the *places *available for allocation in the
State or Territory; or
(b) "the whole of the State or Territory comprises one “region;
the Secretary is taken to have distributed for that year the places to
the whole of the State or Territory as one region.

12-5 Determining proportion of care to be provided to ceftain
groups of people

(1) The Secretary may, in respect of each type of subsidy, determine
for the *places *available for allocation the proportion of care that
must be provided to one or more of the following:

(#) *people with special needs;

‘(b) *concessional residents and *assisted residents;

{c) recipients of *respite care; -

(@) people needing a particular level of care;

(e) people of kinds specified in the Allocation Principles.

(2) In determining the proporticn, the Secretary must consider any
criteria specified in the Allocation Principles.

(3) The following are examples of the maiters with which the criteria
specified in the Allocation Principles may deal:

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 12 How does the Commonwealth plan its allocations of places?

Section 12-6

(a) the likely number of places that would be included in the
*aged care services that would provide the care in relation to
the *places to be allocated;

(b) whether those aged care services have been, or are likely to
be, granted *extra service status;

(c) the particular kinds of care that are likely to be provided in
relation to the places;

{d) the proportion of people receiving that care who are likely:
(i) to be *people with special needs; or
(ii) to be *concessional residents or *assisted residents; or
(iii) to be récipienis of “respite care; or
(iv) to need a particular level of care; or
(v} to be included in the kinds of people specified in the
Allocation Principles;

{e) in the case of places in respect of *residential carc subsidy—
whether the residential care services through which the care
is likely to be provided are likely to be *certified.

12-6 Regions

(1) The Secretary may, in respect of each type of subsidy, determine
for each State and Territory the regions within the State and
Territory.

—

(2) If the Secretary does not determine the regions within a State or
Territory in respect of a particular type of subsidy, the whole of the
State or Territory comprises the region.

(3) The determination must be published in the Gazette.

12-7 Aged Care Planning Advisory Committees

(1) The Secretary may establish Aged Care Planning Advisory
Committees.

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Allocation of places Part 2.2
How does the Commonwealth plan its allocations of places? Division 12

Section 12-7

1 (2) The Secretary may request advice from a Committee about:

2 (a) the distribution of *places among *regions under

3 section 12-4; and ’

4 (b) the making of determinations under section 12-5.

5 If the Secretary requests advice, the Committee must advise the
6 Secretary accordingly. )

7 (3) The Allocation Principles may specify:

8 (a) the Committees’ functions; and

g9 (b) the Committees’ membership; and )
10 (c) any other matter relevant to the Committees’ operations.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Part 2.2 Allocation of places : Allocation of places Part 2.2
}}, Division 13 How do people apply for aHocations of places? ’ Hoew do people apply for allocations of places? Division 13
Section 13-1 1 Section 13-3
] | ! . . . - 1 {a) all of the "regions in respect of which allocations will be
. g e s . . . k| 2 considered;
't —How do people apply for allocations of o . .
| 2 Division 13 (; 0-peoplc apply tor al : 3 (b) the types of subsidy in respect of which allocations will be
| 3 places? ] 4 considered;
El
j ) - . g 5 (c} the number of *places *available for allocation in respect of
i | 4 13-1 Applications for allocations of places 8 each type of subsidy;
| JH . . . . .
i s A person may apply in writing for an allocation of *places. 7 (d) the Cl(:s(lifllg date after which applications will not be
! 1 However, the application is valid only ilt : 8 accepied, . ) .
7 () it is in response to an invitation to apply for allocation of ? (e} the proportion of care (if any), in respect of the places
| ¢ places publishe d'by' the Secretafy inder section 13-2: and i 10 available for allocation, that must be provided to each of the
‘ " : : L C - ! 1 following:
9 (b) it is made on or before the closing date specified in the - e . .
10 invitation; and 1z (i) "people with special needs;
b (¢) itis in a form approved by the Secretary; and 13 (if) *concessional residents and *assisted residents;
il * ; srx .. " . .
! [ i) (d) it is accompanied by the application fee (see section 13-3); 14 (1.11) recipients Of respite care;
| 13 and : 15 (iv) people needing a particular level of care;
i I . g - . . .
| Kt (e} the applicant complies with any requests for information 16 (v) people of kinds specified in the Allocation Prlmc1ples.
1 H i /
| under section 13-4. 17 {4) The invitation must be:
16 Note: These requirements can be waived under section 14-4. g 18 (a) published in such newspapers; or
tation ¢ 1 ; 19 (b} published or notified by such other means;
17 13-2 Tnvitation to apply f 20 as the Secretary thinks appropriate.
18 (1) It —_—
19 (a) *places are “available for allocation for a financial year; and 2 13-3 Application fee
il o0 (b) t}foss? places hav? bef:n distributed,_ or taken to have been 2 (1) The Allocation Principles may specify:
21 distributed, to a "region under section 12-4; .
he S duri before that i al Vit 23 (a) the application fee; or
nvite o .
i 2 the .ecrfatary may, Curing or betore 1l Linancal year, 1 24 (b) the way the application fee is to be worked out,
| 23 applications for allocations of those places,
. 25 icati .
It 24 (2) The invitation may relate to more than one type of subsidy under i (2} The amount of any application fee ]
il s Chapter 3, and to *places in respect of more than one *region. i 26 (2) must be reasonably related to the expenses incurred or to be
27 incurred by the Commonwealth in relation to the application;
26 (3) The invitation must specify the following: 28 and
- 29 (b) must not be such as to amount to taxation.
1}” :
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places _
Division 13 How do people apply for aliocations of places?

Section 13-4

13-4 Requests for further information

(1) If the Secretary needs further information for a purpose connected
with making an allocation under Division 14, the Secretary may
give an applicant a notice requesting the applicant to give the
farther information within 28 days after receiving the notice, or
within such shorter period as is specified in the notice.

(2) The application is taken to be withdrawn if the applicant does not
give the further information within 28 days, or within the shorter
period, as the case requires. However, this does not stop the
applicant from reapplying, either:

(2) in response to the invitation in question (on or before the
closing date); or

() in response to a later invitation to apply for allocation of
places.

Note: The period for giving the further information can be extended—see
section 96.6.

t3) The Secretary's request must contain a statement setting out the
effect of subsection (2).

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
How are allocations of places decided? Division 14

Section 14-1

Division 14-—How are-allocations of places decided?

14-1 Allocation of places

(1)} The Secretary may allocate *places, in respect of a particular type
of subsidy under Chapter 3, to a person to provide *aged care
services for a *region, but only if the person is an approved
provider.,

(2) However, the *places must not be allocated to the approved
provider if:

{a) under Division 7, subsidy could not be paid to the approved
provider for care provided in respect of the places; or

(b} a sanction imposed under Part 4.4 is in force prohibiting
allocation of places to the approved provider,

(3) The allocation: J

(2) must be the one that the Secretary is satisfied would best
meet the needs of the aged care community in the *region
(see section 14-2); and

{b) may be made subject to conditions (see sections 14-3 and
14-6).

(4) In order for an allocation to be made to an approved provider:

(a) the approved provider must have made a valid application in
respect of the allocation (see Division 13); and

(b) the allocation must comply with the terms of an invitation
published under Division 13 (see section 14-3);

except so far as the Secretary waives these requirements under
section 14-4.

Note: However, par*agraph (3)(a) and subsection (4) will not apply to an
allocation of “places in a situation of emergency (see section 14-9).
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. Chapter 2 Preliminary matters relating to subsidies

Part 2.2 Allocation of places
Division 14 How are allocations of places decided?

Section 14-2

14-2 Competitive assessment of applications for allocations

(1) In deciding which allocation of *places would best meet the needs
of the aged care community in the *region, the Secretary must
consider, in relation to each application:

{a) whether the people who manage, or propose to manage, the
*aged care service that is providing or would provide the care
to which the places relate have the necessary expertise and
experience to do so; and

(b) if applicable, whether the premises used, or intended to be
used, to provide the care to which the places relate are
suitably planned and located for the provision of "aged care;
and

() the ability of the applicant to provide the appropriate level of

 care; and

(d) if the applicant has been a provider of aged care—its conduct
as such a provider, and its compliance with its
responsibilities as such a provider and its obligations arising
from the receipt of any payments from the Commonwealth
for providing that aged care; and

(e) the measures to protect the rights of care recipients; and

(f) the provision of appropriate care for care recipients who are
*people with special needs; and :

(g) any matters set out in the Allocation Principles.

(2) The reference in paragraph (1){d) to aged care includes a reference
to any care for the aged, whether provided before or after the
commencement of this section, in respect of which any payment
was or is payabie under a law of the Commonwealth.

14-3 Compliance with the invitation

The allocation complies with the terms of the invitatien if:

*To find definitions of asterisked terms, see the Dictionary in-Schedule 1.
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Section 14-4

(a) *places that are specified in the invitation as being *available
for allocation in respect of a particular type of subsidy under
Chapter 3 have been allocated only in respect of that type of
subsidy; and

(b) places that are specified in the invitation as being available
for allocation in respect of a particular *region have been
allocated only in that region; and

(c) the total number of places that have been allocated does not
exceed the number of places specified in the invitation as
being available for allocation; and

(d) the Secretary has considered all valid applications made in
respect of the allocation, together with any further
information given under section 13-4 in relation to those
applications; and

.(e) the allocation was made after the closing date.

14-4 Waiver of requirements /
(1) The Secretary may waive the requirement under paragraph
14-1(4)(a) that each approved provider who is allocated *places
must have made a valid application in respect of the allocation if:
(a) each of the approved providers made an application in
respect of the allocation; and
(b) the Secretary is satisfied that there are exceptional
circumstances justifying the waiver.

(2} The Secretary may waive: .
(a) the requirement under paragraph 14-1(4)(a) that each
approved provider who is allocated *places must have made
a valid application in respect of the allocation; and
(b) the requirernent under paragraph 14-1(4)(b) that the
allocation must comply with the terms of an invitation
published under Division 13;
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Section 14-5

if the places being allocated are places that have been *relinguished

under section 18-2 or that were included in an allocation, or a part

of an allocation, revoked nnder Part 4.4,

Mote: 1f, because of this subsection, an allocation does not have to comply
with the terms of an invitation published under Division 13, it will not

be limited to places that are determined by, the Minister under section
12-3 to be available for allocation.

(3) The Secretary may waive:
(a) the requirement under paragraph [4-1(4)(a) that each
approved provider who is allocated *places must have made
a valid application in respect of the allocation; and
(b) the requirement under paragraph 14-1(4)(b) that the
allocation must comply with the terms of an invitation
published under Divisicn 13;
if the Secretary is satisfied that there are exceptional circumstances
justifying the waiver, and that only places that are *available for
allocation are allocated.

14-5 Conditions relating to particular aliocations

"(1) The Secretary may make an allozation of *places to an approved
provider subject te such conditions as the Secretary specifies in
writing.

(2) The Secreta}y irpay specify which of the conditions (if any) must be
met before a deiérmination can be made under section 15-1.

Note: An allocation takes effect when a determina&ion is made under section
15-1. Until an allocation takes effect, it is a " provisional allocation.
(3) Itis a condmon of every allocatlon of a place that:
(a) the place is allocated in respect of a specified location; and

(b) the place is allocated in respect of a particular "aged care
service; and '
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Section 14-6

(c) any care provided, in respect of the place, must be provided
at that location and through that service.

(4) The following are examples of the matters with which the
conditions may deal:

(2) the proportion of care to be provided to:
(i) *people with special needs; or
(3} conccssxona] residents and *assisted residents; or
(iii} recipients of Tespite care; or
(iv) people needing a particular level of care; or
{v) people of kinds specified in the Allocation Principles;
through the *aged care service in which the place is, or will
be, included;
(b) the period within which the aged care service is to be
operational; ’
{c) the period within which the premises to be used by the
approved provider to provide care are required to be built;
(d) the professional planning of the aged care servicc./

Note: Approved providers have a responsibility under Part 4,3 to comply
with the conditions to which the allocation is subject, Failure to

comply with a responsibility can result in a sanction being imposed
under Part 4.4, .

14-6 Conditions relating to allocations generally

{1} An allocation of *places to an approved provider is also subject to
such conditions as are from timé to time determined by the
Secretary, in writing, in respect of:

(a) allocations of places generally; or

(b) allocations of places of a'specified kind that includes the
allocation of places in question.

(2) In making a determination under subsection (1), the Secretary must
have regard to any matters specified in the Allocation Principles,
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 14 How are allocations of places decided?

Section 14-7

1 (3) Conditions determined under this section apply to allocations that

2 occurred before or after the determination is made, unless the

3 determination specifies otherwise.

4 Note: ‘ Aﬁproved providers have a responsibility under Part 4.3 to comply

5 with the conditions to which the allocation is subject. Failore to

6 comply with a responsibility can result in a sanction being imposed

7 under Part 4.4.

8 14-7 Allocation of places to services with extra service status

9 (1) The Secretary must not approve the allocation:of *places to a

10 .residential care service that has, or a *distinct part of which has,

1 ‘ *extra service status unless.subsection (2) or (3) applies to the

12 allocation.

13 (2) The Secretary may approve the allocation if satisfied that the

14 *places other than the allocated places could, after the allocation,

15 form one or more *distinct parts-of the residential care service

16 concerned. -

17 : Note: The allocated places wouid not have “extra service status because of

8 . . the operation of section 31-3.

19 (3) The Secretary may approve the allocation if satisfied that:

20 (a) granting the allocation would be reasonable, having regard to

21 the criteria set out in section 32-4; and

22 (b) granting the allocation would‘not result in the maximum
23 . proportion of *extra service places under section 32-7, for the

24 State, Territory or region concerned, being exceeded; and

25 (c) any other requirements set out in the Allocation Principles

26 are satisfied. _

27 MNote:,  These *places would have “extra service status becavse of the

28 operation of section 31-1. {Section 31-3 would not apply.)
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Section 14-8

14-8 Notification of allocation

(1) The Secretary must notify each applicant in writing whether or not
any *places have been allocated to the applicant.

(2) If *places have been allocated to an applicant, the notice must set
out:

(a} the number of places that have been allocated; and

(b} the types of subsidy under Chapter 3 in respect of which the
places have been allocated; and

(¢) the *region for which the places have been allocated; and

(d) if the Secretary determines that the allocation takes effect
immediately—a statement of the consequences of the
allocation taking effect immediately; and

{e) if the allocation is a *provisional allocation—a statement of
the effect of the allocation being a provisional allocation; and

(f) the conditions to which the allocation is subject; and

{g) if the allocation is a provisional allocation—which/of those

conditions (if any) must be met before the allocation can take
effect.

14-9 Allocations in situations of emergency

(1} The Secretary may declare that an allocation of *places to an
approved provider is made in a situation of emergency.

(2) Paragraph 14-1(3)(a) and subsection 14-1(4) do not apply to an
allocation that is the subject of such a declaration.
Naote: The effect of subsection (2} is that the process of inviting applications
under Division 13 does not apply, valid applications for the allocation

are not required, and there is no competitive assessment of
applications.
.

(3) The Secretary must not make such a declaration unless the
Secretary is satisfied that;
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Section 14-9

(a) asimation of emergency exisls that could result in, or has
resulted in, *aged care ceasing to be provided to a group of
care recipients; and

(b) an allocation of *places under this Division would ensure that
the provision of that care did not cease, or would resume;
and

(c) there is insufficient time, in making the allocation, to comply
with paragraph 14-1(3)(a) and subsection 14-1(4).

(4) A declaration must specify a period at the end of which the
allocation in question is to cease to have effect.

Note: If, because of this section, an allocation does not have to comply with
the terms of an invitation published under Division 13, it will not be
limited to places that are determined by the Minister under section 12-
3 to be available for allocation.

“Ta find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 15-1

Division 15—When do allocations of places take effect?

15-1 When allocations take effect

(1) An allocation of "places to an approved provider takes effect when
the Secretary determines that the approved provider is in a position
to provide care, in respect of those places, for which subsidy under
Chapter 3 may be paid.

{2) The Secretary may so determine at the same time that the
allocation is made. If the Secretary does not do so, the allocation is
taken to be a provisional allocation.

Note: Subsidy cannot be paid in respect of places covered by an allocation
that is only a provisional altocation.

(3) If the allocation was made subject to conditions under section 14-5
that must be met before a determination is made, the Secretary
must not make the determination unless he or she is satisfied that
all of those conditions have been met.

(4) In deciding whether to make the determination, the Secretary must
have regard to any matters specified in the Allocation Principles,

15-2 Provisional allocations

A *provisional allocation remains in force until the end of the
*provisional allecation period (see section 15-7) unless, before
then:
{a) & determination is made under section 15-1 relating to the
provisional allocation; or
{b) the provisjonal allocation is revoked under section 15-4; or
(c) the provisional allocation is surrendered under section 15-6.
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| Il Section 15-3 : Section 15-5
‘ 4
| 1 15-3 Applications for determinations t the notice, as to why the provisional allocation should not be
| i 2 varied or revoked; and
{ 2 (1) The approved provider may, at any time before the end of the i 3 (c) must inform the approved provider that, if no submissions
A .y - . £ v )
] 3 provisional allocation period, apply to the Secretary for a : 4 are made within that period, the variation or revocation takes
i 4 determination under section 13-1. 3 5 effect on the day after the last day for making submissions.
5 {2) The application must be in the form approved by the Secretary. 6 (4) In deciding whether to vary or revoke the *provisional allocation,
e . - ; 7 , the Secreta i issi ithi
6 (3) The Secretary must, within 28 days after receiving the application: ! . petiod, ry must consider any submissions made within that
7 (a) make a determination under section 15-1; or
LI (b) reject the application; 9 (5) The Secretary must notlfy, in writing, the approved provider of the
=g and, within that period, notify the approved provider accordingly. 10 decision. _ ‘
10 Note:  Rejections of applications are reviewable under Part 6.1. L (6) The notice must be given to the approved provider within 28 days
. .. __— ; 12 after the end of th i i issi ice i
1 (4) Rejection of the application docs not prevent the approved : 13 not given within t;‘il:eré?g cflorﬂ?l "?‘Sk 2 SUbn}lSSlzns' If the notlc‘e 18
12 provider making a fresh application at a later time during the 14 not tgo vary or revokelzhc . c: ecris tagy 18 taken to have decided
13 *provisional allocation period. 4 provistonal allocation.
15 {7) If the Secretary has decided to vary the *provisional allocatlon the
i 14 15-4 Variation or revocation of provisional allocations 16 notice must include details of the variation. /
.
15 (1) The Secretary may vary or revoke a “provisional allocation if the ‘ 7 (8) A variation or revocation has effect:
16 Secretary is satisfied that a condition to which the provisional 18 (2) if no submissions were made under subsection (3)}—on the
17 allocation is subject under section 14-5 or 14-6 has not been met. ; 5] i day after the last day for making submissions; or
18 Note: Variations or revocations of *provisional allocations are reviewable ; 20 (b) if such a submission was made—on the day after the
19 under Part 6.1. - 21 approved provider receives a notice under subsection (5).
20 (2) A variation of the *provisional allocation must be a variation of a '
I condition to which the allocation is subject under section 14-5 or . 22 15-5 Variation of provnsmnal allocations on apphcatlon of approved
B . 14-6. ; 23 provider
il -
lit! - - . ; —_ L. .
- (3) Before deciding to vary or revoke the *provisional allocation, the : 24 (1) If the allocation is a “provisional allocation, the approved provider
| 24 Secretary must notify the approved provider that variation or 23 may apply to the Secretary for a variation of the provisional
25 revocation is being considered. The notice: ; % allocation.
I must be in writing; and . o .. ' . )
i 26 (@) be 1 g _ . 27 (2) A variation of the “provisional ailocation may be:
7 (b) must invite the approved provider to make written 4
28 submissions to the Secretary, within 28 days after receiving :
g o . ]
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Part 2.2 Allocation of places
Division 15 When do allocations of places take effect?

Section 15-6

e

(a) areduction in the number of *places to which the provisional
aflocation relates; or

(b) a variation of any of the conditions to which the provisional
allocation is subject under section 14-5.. -

(3) The application must:
(a) be in the form approved by the Secretary; and
(b) be made before the end of the *provisional allocation period.

{4) The Secretary must, within 28 days after receiving the application:
(a) make the variation; or '
(b) reject the application;
and, within that period, notify the approved provider accordingly.

Note: Rejections of‘applications_ are reviewable under Part 6.1.

{3) If the Secretary has decided to vary the-"provisional allocation, the
notice must include details of the variation.

(6) Rejection of the application does not prevent the approved
provider making a fresh application at a later tlrne during the
*provisional allocation period.

15-6 Surrendering provisional allocations

If the allocation is a “provisicnal allocation, the approved provider
may, at any time before the end of the “provisional allocation
period, surrender the allocation by notice in writing to the
Secretary.

15-7 Provisional allocation periods

(1) The provisional allocation period is the period of 2 years after the
day on which the allocation is made,

(2) However, the *provisional allocation period:
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Section 15-7

(a) may be extended; and

(b) if an application under section 15-3 is pending at the end of
the 2 years, or the 2 years as so extended—continues until
the Secretary makes a determination under section 15-1 or
rejects the application.

(3) The Secretary must extend the *provisional allocation period if:

(a) the approved provider applies to the Secretary, in accordance
with subsection (4), for an extension; and

(b} the approved provider has not already been granted an
extension; and ’

(c) the Secretary is satisfied that the extension is justified in the
circumstances; and

(d) the Secretary is satisfied that granting the extension meets
any requirements specified in the Allocation Principles.

(4) The application:
(a) must be in the form approved by the Secretary; arid
(b) must be made at least 60 days, or such lesser number of days
at the Secretary allows, before what would be the end of the
*provisional allocation period if it were not extended.

(5) The Secretary must, within 28 days after receiving an apphcatmn
for an extension:
(a) grant an extension; or
(b) reject the application;
and, within that period, notify the approved provider accdrdingly.

Note: Extending provisional allocation periods and rejections of applications
for extensions are reviewable under Part 6.1,

(6) The period of the extension is 12 months unless the Secretary is
satisfied that the applicant meets the criteria in the Allocation
Principles for increasing or decreasing the period of the extension.
The Secretary must specify the period of the extension in the
notice of the granting of the extension.
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Part 2.2 Allocation of places
Division 15 When do allocations of places take effect?

Section 15-7

(7) The following are examples of the matters with which the
Allocation Prmmples may deal:

{a) the extent to which the approved provider has made
reasonable progress towards being in a position to provide
the care for which subsidy may be paid under Chapter 3;

(b) circumstances in which delays in being in a position to
provide that care are justiﬁed

(cy cucumstarlces in which the period of the extension can be
increased or decieased.
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Section 16-1

Division 16—How are allocated places transferred from
one person to another?

16-1 Transfer of places

(1) A transfer of an allocated *place from one person to another is of
no effect unless it is approved by the Secretary,

(2) The Secretary must approve the transfer of a *place if, and only if:
(a) an allocation of that place has taken effect under Division 15
' and .

(b} an application for transfer is made under section 16»2; and

(c) the Secre{tary\is‘ satisfied under subsection 16-4(1) that the
transfer is justified in the circumstances; and

(d) the transferee is an approved provider when the transfer is
completed; and /

(e} the transfer would not have the effect of the care to which the
place relates being provided in a different State or Territory.

(3) If the transfer is approved:

(a) the transferee is taken, from the transfer day (see
section 16-7), to be the person to whom the *place is
allocated under this. Division; and ~

(b) if, as part of the transfer, approval is sought for one or more

~ variations of the conditiens to which the allocation is subject
under section 14-5—the Secretary is taken to have made
such variation of the conditions as is spemﬁcd in the
instrument of approval.

~
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Section 16-2 Section 16-2
i 16-2 Applications for transfer of places 1 {iii) places in respect of which one or more *residential care
. . Sund 2 grants have been paid; or
2 (1) An approved provider to whom a pl;;’:eélas been e;llocate unl :’r 3 (iv) places in respect of which one or more grants under the
3 Division 14 may apply in writing to the Secretary for approval to 4 * Aged or Disabled Persons Care Act 1954 have been
4 transfer the place to another person, s i
paid; _
5 (2) The application must: 6 (h) if the places are included in a residential care service and,
6 (a) be in a form approved by the Secretary; and 7 after the transfer, the places would relate to a different
] o . o . T
, (b) include the information referred to in subsection (3); and 8 residential care :serv1ceTwhether t}]_at service, or a "distinct
be siened by the ransf 4 the transferee: and 9 part of that service, has “extra service status;
eror and the transferee; .\ . . . o .
8 () be signed by, .e . ans ‘ o ) . 10 (i) such other information as is specified in the Allocation
5 ‘ (d) set out any variation of the conditions to which the allocation 1 Principles. - :
10 is subject under section 14-5, for which approval is being
1 sought as part of the transfer; and 12 (4) The application must be made:
12 (e) if, after the transfer, the *place would relate to a different 13 (a) -if the transferee is an.approved provider—no later than 60
13 *aged care service—set out the proposals for ensuring that 14 days, or such other period as the Secretary determines under
14 care needs are app_l_'opriately met for care recipients who are 15 subsection (5), before the proposed transfer day; or
13 being provided with care in respect of those places. 16 (b) if the transferee is not an approved provider—no later than
. . . T 17 90 days, or such other period as the Secretary defermines
: i e application is as follows: ?, )
16 (3) The mformgtlon to be included in the app 18 under subsection (3), before the proposed transfer day.
17 {a) the transferor’s name; : el
18 (b) the number of “places to be transferred; : _ 19 (5} The Secretary may, at the request of the transferor and the
P19 (¢} the *aged care service to which the places currently relate, 20 transferee, determine another period under paragraph (4)(a) or (b)
20 and its location: ‘ 1 21 if the Secretary is satisfied that it is justified in the circumstances.
o (d) the proposed transfer day; .~ ; 22 (6) In deciding whether to make a determination, and in determining
22 (e) the name of the transferee; ) 3 23 another period, the Secretary must consider any matters set out in
| 23 (f) if, after the transfer, the places would relate to a different : 2% : - the-Allocation Principles.
‘ aged care service—that aged care service, and its location; . . o
® gh th f the lacesgare' 25 (7) The Secretary must give written notice of his or her decision under
25 L) w ‘e er any.o p ‘ o . 26 subsection (5) to the transferor and the transferee.
26 (i)} places included in a residential care service, or a . ! Al
27 *distinct part of a residential care service, that has “exira ; 27 (8) If the information included in an application changes, the
[ 28 service status; or *ﬂ 28 application is taken not to have been made under this section
29 (ii) *adjusted subsidy places; or ; b unless the transferor and the transferee give the Secretary written
e 30 . notice of the changes.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 16 How are allocated places transférred from one person to another?

Section 16-3

16-3 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the transferor and the
transferee a notice requesting that:

(a) either the transferor or the transferee give the further 8
information; or _
(b) the iransfercr and the transferee jointly give the further
information;
within 28 days after receiving the notice.

(2) The application is taken to be withdrawn if the further information
is not given within the 28 days.

Note: The period for giving the further information can be extended—see
section 96-6.

(3) The notice must contain a statement setting out the effect of
subsection (2). : S

16-4 Consideration of applications

In deciding whether the transfer is justified in the circumstances,
the Secretary must consider the following: o

(2) whether the transfer would meet the objectives of the
planning process set out in section 12-2;

(b) if the places were allocated to meet the needs of *people with
special needs—whether those needs would continue to be
met after the transfer; _

(c) if the places were allocated to provide a particular type of
*aged care—whether that type of aged care would continue
to be provided after the transfer;

{(d) the suitability of the transferee to provide the aged care to
which the places to be transferred relate;

(e) if, after the transfer, the *places would relate to a different

*aged care service: ’
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Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
How are allocated places transferred from one person to another? Division 16

Section 16-5

(i) the financial viability, if the transfer were to occur, of
the aged care service in which the places are currently
inclueded; and

(i1) the financial viability, if the transfer were to occur, of
the aged care service in which the places would be
inclnded; and

(iii) the suitability of the premises being used, or proposed
to be used, to provide care through that aged care
service; and

(iv) the standard of care, accommodation and other services
provided, or proposed to be provided, by that aged care
service; and

(v) whether the proposals set out in the application, for
ensuring that care needs are appropriately met for care
recipients who are being provided with care in respect
of those places, are satisfactory;

(f) any other matters set out in the Allocation Principles.

16-5 Time limit for decisions on applications

(1) Subject to this section, the Secretary must, at least 14 days before
the proposed transfer day:

(a) approve the transfer; or
(b) reject the application;
and notify the transferor and transferzse accordingly.

Note: Rejections of applications are reviewable under Part 6.1.

(2) The Secretary may make a deciston under subsection (1) on a later
day if the transferor and the transferce agree. However, the later
day must not occur on or after the proposed transfer day.

(3) It
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Part-2.2 Allocation of places
Division 16 How are allocated places transferred from one person to another?

Section 16-6

(a) the Secretary is given written notice (the alieration notice)
under subsection 16-2(8) of changes to the information
contained in the application; and

{(b) the alteration notice is given on or after the day occurring 30
days before the day by which the Secretary must act under
subsection (1) of this section;

the Secretary is not obliged to act under subsection (1) until the
end of the 30 day period following the day on which the alteration
notice was given by the Secretary.

16-6 Notice of decision on transfer

If the transfer is approved, the notice must include statements
setting out the following matters:
(2) the number of *places to be transferred;
(b) the proposed transfer day;
(¢) the *aged care service to which the places currently relate,
and its location;
(d) if, after the transfer, the places will relate to a different aged
care service: '
(i) thataged care service, and its Iocation; and

(if) the proposals for ensuring that care needs are
appropriately met for care recipients who are being
provided with care in respect of those places, including
the timetable for the proposals;

{e) the proportion of care, in respect of the places to be
transferred, to be provided to:

(i) *people with special needs; or

(i) *concessional residents and *assisted residents; or
(iii) recipients of *respite care; or -
{(iv) people needing a particular level of care; or

- (v) people of the kinds specified in the Allocation
Principles;

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
How are allocated places transferred from one person to another? Division 16

Section 16-7

(f) such other information as is specified in the Allocation
Principles. ‘

16-7 Transfer day

(1) The transfer day is the proposed transfer day specified in the
application if the transfer is completed on or before that day.

(2) If the transfer is not completed on or before the proposed transfer
day, the transferor and the transferee may apply, in writing, to the
Secretary to approve a day as the transfer day.

Note: Because the proposed transfer day must be specified in the application
for transfer, the Secretary must be notified if the transfer is not
completed on or before the proposed transfer day (see subsection
16-2(8)).

(3) The Secretary must, within 28 days after receiving the application

under subsection (2):
{a) approve a day as the transfer day; or /
(b) reject the application;

and, within that period, notify the transferor and the transferee

accordingly.
Note: Approvals of days and rejections of hpplicaﬁons are reviewable under
Part 6.1.

{4) However, the day approved by the Secretary as the transfer day
must not be earlier than the day on which the transfer is actually
completed.

16-8 Transfer of places to service with extra service status

(1) The Secretary must not approve the transfer of a *place from one
person to another if:
(a)- the transfer would result in residential care in respect of the
place being provided through a residential care service in a
different location; and

*To find definitions of asterisked terms, see the Dictionary in Schedule 1. °
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 16 How are allocated places transferred from one person to another?

Section 16-9

{b) that residential care service has, or a *distinct part of that
service has, “extra service status;
unless subsection (2) or (3) applies to the transfer.

(2) The Secretary may approve the transfer if satisfiéd that the "places
other than transferred places could, after the allocation, form one
or more *distinct parts of the residential care service concerned.

Note: The transferzed places would not have “extra service status because of
the operation of section 31 3. k

g (3) The Secretary may- approve the transfer if satisfied that:

(a) granting the transfer would be reasonable, having regard to
the criteria set out in section 32-4; and

(b) granting the transfer would not result in the maximum
proportion of “extra service places under section 32-7, for the
State, Territory ot region concerned, being exceeded; and

{c) any other requirements set out in the Allocation Principles
are satisfied.

Note: These 4'plaat:s would have *extra service status because of the
operation of section 31-1. (Section 31-3 would not apply.}

19 16-9 Information to be given to transferee

(1) The Secretary may give to the transferce information specified in
the Allocation Principles at such times-as are specified in those
Principles.

(2) The following are examples of matters that inajr be's'peciﬁed in the

24 Allocation Principles:
125 (a) the types of subsidies paid under Chiapter 3 to the transferor
26 in respect of the *aged care service in which “places being

transferred are included;
(b) the likely foture adjustments to those payments

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

60 Aged Care Bill 1997 No. 1997

A - - IR D - LT B R TR S ol

T
=R N = 2

15

22
23

24

25
26
27
28

29

Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
How are a]located Places transferred from one person to another? Division 16

Section 16-10

(¢} where applicable, the current *classification levels of care
recipients recelving care from the service and their
classification histories;

{d) the financial status of those care recipients;

(e) if the aged care service in which the places being transferred
are included is a residential care service:

(1) matters relating to the *certification of the aged care
service; and
(i1) matters relating to whether the aged care service meets
its *accreditation requirement;

(f) matters relating to the *residential care grants (if any) that
have been made in respect of that aged care service;

(g) matters relating to any grants under the Aged or Disabled
Persons Care Act 1954, or Part VAB of the National Health
Act 1953, that have been made i in respect of that aged care
service;

{h) compliance by the transferor with the transferor’s,
‘responsibilities under Chapter 4 in relation to that aged care
service, including any action that has been taken or is
proposed to be taken, under Part 4.4, in relation to the
transferor,

(3) The Allocation Principles must not specify information that would,
.or would be Iikely to, disclose the identity of any care recipient.

16-10 Transferors to provide transferee with certain records

(1) If the transfer is completed, the transferor must give to the
transferee such records, or copies of such records, as are necessary
to ensure that the transferee can provide care in respect of the
*places being transferred.

(2) These records must include the following:
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Chapter 2 Preliminary matters relating to subsidies ! Preliminary matters relating to subsidies Chapter 2
Part 2.2 Allocation of places Allocation of places Part 2,2
Division 16 How are allocated places transferred from one person to another? How are allocated places transferred from one person to another? Division 16
l Section 16-11 Section 16-11
! 1 (a) the assessment and classification records of care recipients ; 1 into with a care recipient provided with care in respect of the
| 2 reéeiving care from the *aged care service to which the 2 place.
13 *places being transferred relate; E
i 4 {b) the individual care plans of those care recipients;
| 5 (c) the medical records, progress notes and other clinical records
| s of those care recipients;
7 (d) the schedules of fees and charges (including, where
8 applicable, retention amounts relating to *accommodation
9 bonds) for those care recipients;
j 10 (e) any agreements between those care recipients and the
in transferor;
112 (f) the accounts of those care recipients;
113 (z) where applicable, the prudential requirements for
Il 14 accommodation bonds for that aged care service;
L1s (h) the records specified in the Allocation Principles.
1! 16 Note: Approved providers have a responsibility under Part 4.3 to comply
L 17 with this obligation. Faifure to comply with a responsibility can result
| 18 in a sanction being imposed under Part 4.4. A
19 16-11 Effect of transfer on certain matters
L 20 On the transfer day:
421 (a) any entitlement of the transferee to an amount of subsidy
222 under Chapter 3, in respect of the *place being transferred,
423 that is payable but has not been paid passes to the transferee;
| 24 and
255 (b) any responsibilities under Part 4.2 that the transferor had,
| 26 " immediately before that transfer day, in relation to an
227 *accommodation bond balance connected with the place
198 become responsibilities of the transferee under Part 4.2; and :
429 (c) the transferee is subject to any obligations to which the ;
7130 transferor was subject, immediately before that day, under a : ;
P31 - *resident agreement or *community care agreemient entered
*“To find definitions of asterisked terms, see the Dictionary in Schedule 1. - “To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 17 How are the conditions for allocations of places varied?

Section 17-1

Division 17—How are the conditions for allocations of
places varied?

17-1 Variation of allocations

(1) The Secretary must approve a variation of the conditions to which
the allocation of a *place is subject under section 14-5 if and only
ift

(2) the allocation has taken effect under Divisien 15; and

(b) an application for variation is made under section 17-2; and

(c) the Secretary is satisfied under section 17-4 that the variation
is justified in the circumstances; and

(d) the variation would not have the effect of the care to which
the place relaies being provided in a different State or
Territory.

Note: An allocation of a place can also be varied under Division 16 as part
of a transfer of the allocation from one person to another.

(2) If the variation is approved, it takes effect on the variation day (see
section 17-7).

17-2 Applications for variation of allocations

(1) An approved provider to whom a *piace has been allocated under
Division 14 may apply in writing to the Secretary to vary the
conditions to which the allocation is subject under section 14-5.

(2) The application must:
(a) be in a form approved by the Secretary; and
(b) include such information as is specified in the Allocation
Principles.
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Preliminary matters relating to subsidies Chapter 2
Allocation of places Part 2.2
How are the conditions for allocations of places varied? Division 17

Section 17-2

(3) The following are examples of the matters that may be specified in
the Allocation Principles for the purposes of paragraph (2)(b):
(a) the applicant’s name; '
(b) the *aged care service to which the allocation being varied
relates, and its location; L
{c) the number of *places to which the variation relates;
(d) whether any of the places to which the variation relates are:
() *adjusted subsidy places; or
(ii) places included in a residential care service, or a
*distinct part of a residential care service, that has *extra
service status; ’
{e) if, after the variation, care provided in respect of the places
would be provided at a different location:
(i) the address of that location; and
(ii) the proposals for ensuring that care needs are
appropriately met for care recipients who are being
provided with care in respect of those places;
(f) the conditions of the allocation to be varied.

(4) The application must be made no later than 60 days, or such other
period as the Secretary determines under subsection (5), before the
proposed variation day.

(5) The Secretary may deterrnine, at the applicant’s request, another
period under subsection (4) if the Secretary is satisfied that it is
justified in the circumstances. '

Note: Determinations of periods and refusals to determine periods are
reviewable under Part 6.1.

(6) In deciding whether to make a determination;-and in determining
another period, the Secretary must consider any matters set out in
the Allocation Principles.

(7) The Secretary must give written notice of the decision under
subsection (5) to the applicant.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Aliocation of places
Division 17 How are the conditions for allocations of places varied?

Section 17-3

(8) If the information (hat an applicant has included in an application
changes, the application is taken not to have been made under this
section unless the apphcant gives the Secretary written notice of
the changes.

17-3 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to give the further information within 28
days after receiving the notice.

(2) The application is taken to be withdrawn if the applicant does not
give the further information within 28 days.

Note: The period for giving the further informatton can be extended—see
section 96- 6

(3) The notice must contam a staternent setting out the effect of
subsection (2).

17-4 Consideration of applications

In deciding whether the variation is justified in the circumstances,
the Secretary must consider: :
(a) whether the variation will meet the objectives of the planning
process set out in section 12-2; sand
(b) the financial viability of the *aged care service to which the
allocation being varied relates; and
{¢) if the *places have been allocated to meet the needs of a
particular group—whether those needs would continue to be
met after the variation; and
(d) if the places have been allocated to provide a particular type
of *aged care—whether that type of aged care wouid
continue to be provided after the variation; and

*To find definitions of asterisked terms, see Lhe'Dictionary in Schedule 1.
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Preliminary matters relating 10 subsidies Chapter 2
Allocation of places Part 2.2
How are the conditions for allocations of places varied? Divisien 17

Section 17-5

(e} if, after the variation, the places would be included in a
different aged care service—the financial viability of the
aged care service; and

() if, after the variation, care provided in respect of the places
would be provided at a different location:

(i) the suitability of the premises used, or proposed to be
used, to provide care through that aged care service; and

(ii) the proposals for ensuring that care needs are
appropriately met for care recipients who are being
provided with care in respect of those piaces; and '

(g) any other matters set out in the Allocation Principles.

17-5 Time limit for decisions on applications

The Secretary must, at least 14 days before the proposed variation
day:

(2} approve the variation; or

(b) reject the application; . /
and, within that period, notify the applicant accordingly.

Note: Rejections of applications are reviewable under Part 6.1.

17-6 Notice of decisidns

If the variation is approved, the notice must include statements
setting out the following matters:

(a) the number of *places to which the variation relates;
(b} details of the variation of the conditions to which the
allocation in question is subject;
(c) if, after the variation, care provided in respect of the places
would be provided at a different location:
(i) the address of that location; and
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Chapter 2 Preliminary matters relating to subsidies
Part 2.2 Allocation of places
Division 17 How are the conditions for allocations of places varied?

Section 17-7

{ii) the proposals for ensuring that care needs are
appropriately met for care recipients who are being
provided with care in respect of those places;

(d) any other matters specified in the Allocation Principles.

17-7 Variation day

(1) The variation day is the proposed vériation day specified in the
application if the variation is made on or before that day.

(2) H the variation is not made on or before the proposed variation
day, the applicant may apply, in writing, to the Secretary to
approve a day as the variation day.

(3) The Secretary must, within 28 days after receiving the application:
(a) approve a day as the variation day; or
(b) reject the application;
and, within that period, notify the applicant accordingly.
Note: Approvals of days and rejections of applications are reviewable under

Part 6.1

(4) However, the day approved by the Secretary as the variation day
must not be earlier than the day on which the variation is made,

17-8 Variation involving relocation of places to service with extra
service status )

(1) The Secretary must not approve the variation of the conditions to
which an allocation of places is subject, if:
{(a) the variation would result in residential care in respect of the
*places being provided through aresidential care service in a
different location; and .
(b) that residential care service has, or a *distinct part of that
service has, "extra service status;
unless subsection (2) or (3) applies to the variation.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 17-8

(2) The Secretary may approve the variation if the Secretary is
satisfied that the “places other than the places to which the
variation relates could, after the variation, form one or more
*distinct parts of ihe residential care service concerned.

PO #t
Note: The places to which the variation relates would not have “extra
service status because of the operation of section 31-3,

(3) The Secretary may approve the variation if the Secretary is
satisfied that:
(a) granting the variation would be reascnable, having regard to
the criteria set out in section 32-4; and
(b) granting the variation would not result in the maximum
_proportien of *extra service places under section 32-7, for the
State, Territory or region concerned, being exceeded; and
{c) any other requirements set out in the Allocation Principles
are satisfied. ’
Naote: These places would have *extra service status because of the
operation of section 31-1. (Section 31-3 would not appl);.)

s
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Part 2.2 Allocation of places
Division 18 When do ailocations cease to have effect?

Section 18-1

Division 18—When do allocations cease to have effect?

18-1 Cessation of allocations

(1) The allocation of a *place that has taken effect under Division 15
ceases to have effect if either of the following happens:
(a) the place is relinquished (see section 18-2);
(b) the allocation is revoked under section 18-5 or Part 4.4.

(2) Without limiting subsection (1), if the allocation of a *place is the
subject of a declaration under section 14-9, the allocation ceases to
have effect at the end of the period specified, under subsection
14-9(4), in the declaration.

(3) If the allocation of a place that has taken effect under Division 15
is suspended under Part 4.4, the allocation ceases to have effect
until the suspension ceases to apply (see Division 68).

18-2 Relinquishing places

(1) If an allocation of *places has taken effect under Division 15, the
approved provider to whom the places are allocated may
*relinquish all or some of the places by notice in writing to the
Secretary.

e

(2) The notice must include the following information:
(2) the approved provider's name;

(b) the *aged care service in which the *places to be
*relinquished are included, and iis Iocation;

(c) the date of the proposed relinquishment of the places;
(d) the number of places to be relinquished;

(e) the approved provider’s proposals for ensuring that care
needs are appropriately met for those care recipients (if any)

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Allocation of places Part2.2
When do allocations cease to have effect? Division 18

Section‘ 18-3

who are being provided with care in respect of the places to
be relinquished.

(3) The proposals referred to in paragfaph {2)(e) must deal with the
matters specified in the Allocation Principles.

(4) An approved provider must not *relinquish a *place that has taken
effect under Division 15 without giving a notice of the
telinquishment under this section at least 60 days before the
proposed date of relinquishment.

Note: Approved providers have a responsibility under Part 4.3 to comply

with this obligation. Failure to comply with a responsibility can result
in a sanction being imposed under Part 4.4.

{5) If an approved provider that is a “"corporation fails to comply with
subsection (4), the approved provider is guilty of an offence
punishable, on conviction, by & fine not exceeding 30 penalty
units.

Note: Chapter 2 of the Criminal Code sets out the general prim::iples of
criminal responsibility. /

18-3 Proposals relating to the care needs of care recipients

(1) The Secretary must decide whether any proposals for ensuring that
care needs are appropriately met for care recipients who are being
provided with care in respect of the"places being “relinquished, set
out in the notice under subsection 18-2(1), are satisfactory.

(2) In deciding if the proposals are satisfactory, the Secretary must
take into account any matters specified in the Allocation
Principles.

(3) The Secretary must give notice to the approved provider, in
writing, of the Secretary’s decision within 14 days after receiving
the notice under subsection 18-2(1).
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Part 2.2 Allocation of places
Division 18 When do allocations cease to have effect?
Section 18-4 -

{4) If the Secretary decides that the proposals are not satisfactory, the 1
Secretary may, in the notice given under subsection (3}, request the 2
approved provider to modify the proposals as specified in the ‘
notice within the period specified in the notice. 3

(5) If the approved provider does not, within the period specified in 4
the notice, modify the proposals in accordance with the request, ; 5
the Secretary may give notice, in writing, to the approved provider: [ 6

(a) rejecting the proposals set out in the notice under subsection ’ 7

18-2(1); and ) 8

(b) setting out new propoesals acceptable to the Secretary for 9

‘ ensuring that care needs are appropriately met for care 10

Tecipients who are being provided with care in respect of the : n

*places being *relinguished. i 2

13

18-4 Approved providers’ obligations relating to the care needs of 14
care recipients

15

{1) An approved provider must not *relinquish *places in respect of 16
which care recipients are being provided with care without : 17
complying with any proposal, for ensuring that care needs are 18
appropriately met for those care recipients, that was: 19

(a) accepted by the Secretary under section 18-3; or 20

(b) modified by the approved provider as requested by the 21

Secretary under subsection 18-3(4); or : o

(c) set out by the Secretary in a notice under subsection 18-3(5). 23

Note: Approved providers have a responsibility under Part 4.3 to comply 24
with this obligation. Failure to comply with a responsibility can result |

in a sanction being imposed under Part 4.4. 25

(2) If an approved provider that is a *corporation fails to comply with z:
this section, the approved provider is guilty of an offence ;‘ 28
punishable, on conviction, by a fine not exceeding 1,000 penalty »
units. ' ;
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Section 18-3

Note: Chapter 2 of the Criminal Cade sets out the general principles of

criminal responsibility.

18-3 Revocation of unnged allocations of places

(1) The Secretary may revoke the allocation of a *place if the
approved provider to whom the place is allocated has not, for a
continuous period of 12 months, or such other period as is set out
in the Allocation Principles:

(a) if the allocation is in respect of residential care subsidy—
provided residential care in respect of the place; or

(b) if the allocation is in respect of community care subsidy—
provided community care in respect of the place; or

(c) if the allocation is in respect of flexible care subsidy—
provided flexible care in respect of the place.

Noie: Revocations of zllocations are reviewable under Part 6.1.

(2) Before deciding to revoke the allocation, the Secretary must notify
the approved provider that revocation is being considered. The
notice must be in writing and must:

(a) include the Secretary’s reasons for considering the
revocation; and

{(b) invite the approved provider to make written submissions to
the Secretary within 28 days after receiving the notice; and

(c) inform the approved provider that if no submission is made
within that period, any revocation will take effect on the day
after the last day for making submissions.

(3) In deciding whether to revoke the allocation, the Secretary must
consider:
(a) any submissions given to the Secretary within that period;
and
(b) any matters specified in the Allocation Principles.
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Part 2.2 Allocation of places Approval of care recipients Part 2.3
Division 18 When do allocations cease to have effect? ] L . Introduction Division 12
Section 18-3 i Section 19-1
i
1 (4) The Secretary must notify, in writing, the approved provider of the
2 decision, . s
, : : :  Part 2.3—Approval of care recipients
3 (5) The notice must be given to the approved provider within 28 days ]
4 after the end of the period for making submissions. If the notice is 3 Division 19—Introduction
5 not given within this period, the Secretary is taken to have decided !
6 not to revoke the allocation. _ s 19-1 What this Part is about
7 (6) A revocation has effect:
8 ‘(a) if no submission was made under subsection (2)—on the day 5 A person must be approved under this Part to receive either
9 ~after the last day for making submissions; or 6 residential care or community care before an approved provider
10 ’ (b) if such a submission was made——7 days after the day on 7 can be paid *residential care subsidy or *community care subsidy
1n : “which the notice was given under subsection (4). 8 for providing that care. In some cases, approval under this Part to
g receive flexible care is required before *flexible care subsidy can
10 be paid, :
1 Table of Divisions
12 19 Introduction /
13 20 What is the significance of approval as a care recipient?
14 21 Who is eligible for approval as a care recipient?
15 22 How does a person become approved as a care
. 16 recipient?
e A 17 23 ‘When does an approval cease io have effect?

18 19-2 The Approval of Care Recipients Principles

i 19 Approval of care recipients is also dealt with in the Approval of
: 20 Care Recipients Principles. The provisions of this Part indicate
21 when a particular matter is or may be dealt with in these Principles.
22 Note: The Approval of Care Recipients Principles are made by the Minister
23 under section 96-1.
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Chapter 2 Preliminary matters relating to subsidies
Part 2.3 Approval of care recipients
Division 20 What is the significance of approval as a care recipient?

Section 20-1

Division 20—What is the significance of approval as a care
recipient?

20-1 Care recipients must be approved before subsidy can be paid

(1) Subsidy cannot be paid under Chapter 3 to an approved provider
for providing residential care to a person unless the person is
approved under this Part as a recipient of residential care.

(2) Subsidy cannot be paid.under Chapter 3 to an approved provider
for providing community care to a person unless the person is
approved under this Part as a recipient of community care.

(3) Subsidy cannot be paid under Chapter 3 io an approved provider
for providing flexible care unless:
{(a) the person is approved under this Part as a recipient of that °
kind of flexible care; or
(b) the person is included in a class of people who, under the
" Flexible Care Subsidy Principles made for the purposes of
subparagraph-50-1(1)(b){ii}, do not need approval in respect
of flexible care. .

{(4) For the purposes of this Act, if a particular kind of flexible care
also constitutes residential care or €ommunity care, a person who
is approved under this Part as a recipient of residential care or
community care (as the case requires) is also taken to be approved
under this Part as a recipient of that kind of flexible care.

20-2 Effect of limitation of approvals

If a person’s approval as a recipient of a type of “aged care is
limited under section 22-2, payments cannot be made under

- Chapter 3 to an approved provider for providing care to the person
unless the care was provided in accordance with the limitation.
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Who is eligible for approval as a care recipient? Division 21

Section 21-1

Division 21—Who is eligible for approval as a care
recipient?

21-1 Eligibility for approval

A person is eligible to be approved under this Part if the person is
eligible to receive:

(2) residential care (see section 21-2); or,
(b) community care (see section 21-3); or
(c) flexible care (see section.21-4).

21-2 Eligibility to receive residential care

A person is eligible to receive residential care if:
(2) the person has physical, medical, social or psychological
needs that require the provision of care; and /

(b) those needs cannot be met more appropriately through
non-residential care services; and

(c) the person meets the criteria (if any) specified in the
Approval of Care Recipient Principles as the criteria thata
person must meei in order to be eligible to be approved as a
recipient of residential care.

21-3 Eligibility to receive community care

A person is eligible to receive community care if:

(a) the person has physical, social or psychological needs that
require the provision of care; and

(b) those needs can be met appropriately through non-residential
care services; and

(c) the person meets the criteria (if any) specified in the
Approval of Care Recipients Principles as the criteria that a

“To find definitions of asterisked terms, see the Dictionary in‘'Schedule 1. ~
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i :
Section 21-4 ! Section 22-1
1
person must meet in order to be eligible to be approved as a
recipient of community care. : - 2 Division 22—How does a person become approved as a
. . . 3 care recipient?
21-4 Eligibility to receive flexible care P
A person is eligible to receive flexible care if: o : : 4 22-1 Approval as a care recipient
a) the person has physical, social or psychological needs that .
@ re ql?ire the progis]{on of care: andp Y ¢ 5 (1) A person can be approved as & recipient of one or more of the
’ ‘ 6 following:
(b) those needs can be met appropriately through flexible care g .
services: and - ‘ : 7 (a) residential care;
{c) the person meets the criteria (if any) specified in the 8 (b com.mumty care;
Approval of Care Recipients Principles as the criteria that a 4 (c) flexible care.
person mu;tfrln e?lilm order to be eligible to be appx.'oved asa 10 (2} The Secretary must approve a person as a recipient of one or more
recipient of tlexible cate. i u of those types of *aged care if:
j .12 (a) an application is made under section 22-3; and
* 13 (b) the Secretary is satisfied that the person is eligible to receive
14 that type of aged care (see Division 21). J
15 Note: checﬁons of applications are reviewable under Part 6.1.
16 22-2 Limitation of approvals
17 (1) The Secretary may limit an approval to one or more of the
i I8 following:
19 {2) care provided by an *aged care service of a particular kind;
! 20 (b) care provided during a specified period starting on the day
21 after the approval was given;
2 (¢) the provision of *respite care for the period specified in the
23 Himitation; )
24 (d) any other matter or circumstance specified in the Approval of
25 Care Recipients Principles.
; 26 The Secretary is taken to have limited an approval to the provision
e : i 27 of care other than *respite care, unless the approval expressly
; : 28 covers the provision of respite care,
“To find definitions of asterisked terms, see the Dictionary in Schedule 1. *To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 22-3

Note: Limitations of approvals are reviewable under Parl 6.3,

(2) A period specified under paragraph (1)(b) must not exceed the
period (if any) specified in the Approval of Care Recipients
Principles.

(3) I an approval is for residential care, the Secretary may limit the
approval to one or more levels of care corresponding to the
*classification levels (see section 25-2).

Naote: Limitations of approvals to one or more levels of care are reviewable
under Part 6.1.

(4) The Secretary may, at any time, vary any limitation under this
section of an approval, including any limitation varied under this
subsection. :

Note: Variations of limitations are reviewable under Part 6.1.

(5) Any limitation of an approval under this section, including any
limitation as varied under subseciion (4), must be consistent with
the care needs of the person to whom the approval relates.

22-3 Applications for approval

(1) A persen may apply in writing to the Secretary for the person to be
approved as a recipient of one or more types of *aged care,

(2) However, the fact that the applicaffon is for approval of a person as
a recipient of one or more types of *aged care does not stop the
Secretary from approving the person as a recipient of one or more
other types of aged care.

(3) The application must be in a form approved by the Secretary. It
may be made on the person’s behalf by another person.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 22-4

22-4 Assessments of care needs

(1) Before deciding whether to approve a person under this Part, the
Secretary must ensure the care needs of the person have been
assessed.

(2) The Secretary may limit the assessment to assessing the person in
relation to:
{(a) the person’s eligibility to receive one or more specified types
of *aged care; or
(b) in the case of residential care—the person’s eligibility to
receive specified levels of residential care.

(3) However, the Secretary may make the decision without the
person’s care needs being assessed if the Secretary is satisfied that
there are exceptional circurmnstances that justify making the
decision without an assessment.

(4) A person to whom the Secretary’s function of dcciding;yvhethcr to
approve the person is delegated may be the same person who
assessed the person.

22-5 Date of effect of approval

(1) An approval takes effect on the day on which the Secretary
approves the person as a care recipient.

(2) However, an approval of a person who is provided with care
before being approved as a recipient of that type of *aged care is
taken {o have had effect from the day on which the care started if:

(a) the application for approval is made within 5 "business days
(or that period as extended under subsection (3)) after the day
on which the care started; and

(b) the Secretary is satisfied, in accordance with the Approval of
Care Recipients Principles, that the person urgently needed

*To find definitions of asterisked terms, ses the Dictionary in Schedule 1.
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person become approved as a care recipient? Division 22
i ‘ . ;
i Secction 22-6 Section 22-6
i ; S;;;;Z:;;i&i?:%éﬁgntgé it was not practicable to ; (3) The Secretary must notify, in writing, a persor who is already
approved as a recipient of one or more types.of *aged care if the ,
i 3 Note: Dsgisign:t aeb?ut when a person urgently needed care are reviewable * 3 Secretary: :
1 under Part 6.1. ; 4 (a) limits the person’s approval under subsection 22-2(1) or (3);
i s (3) A person may apply in writing to the Secretary for an-extension of i 3 or _ .
6 the period referred to in subsection (2). The Secretary must, by ‘ 6 (b} varies a limitation on the person’s approval under subsection
, ;b?\ ) written notice given to the person: \ 7 22-2(4).
'J 1 8 < (a) grant an extension of a duration determined by the Secretary,; j
l | 9 or '
Fil Lo (b) reject the application. E
il 11 Naote: Determinations of periods and rejections of applications are ;
12 reviewable under Part 6.1. i
i
13 22-6 Notification of decisions i
! E'!' 14 (1) The Secretary must notify, in writing, the person who applied for 3
sk 13 approval whether that person, or the person on whose behalf the ‘ .
;é 16 application was made, is approved as a recipient of one or more ; : /
; 17 specified types of “aged care.
s (2) If the person is approved, the notice must include statements i
fil 19 setting out the following matters: J
20 {(a) the day from which the approval takes effect (see :
i section 22-5); e ‘
: 22 (b) any limitations on the approval under subsection 22-2(1); _
23 (¢) if the approval is for residential care—whether the approval %
M > ' is limited to a specified level of care (see subsection
i ;l; e 25 : 22-2(3)); i
' 6 ~ (d) when the approval will expire (see section 23-2); !
i a 27 (e} when the apprpval will lapse (see section 23-3);
i 2% (f) the circumstances in which the approval may be revoked (see -
. ! 25 section 23-4).
il -
i
"To find definitions of asterisked terms, see the Dictionary in Schedule 1. *To find definitions of asterisked terms, see the Dictionary in Schedule 1,
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Part 2.3 Approval of care recipients
Division 23 When does ar approval cease to have effect?

Section 23-1

Division 23-—When does an approval cease to have effect?

23-1 Expiration, lapse or revocation of approvals '

An approval as a recipient of residential care or community care
ceases 1o have effect if any of the following happens:

(a) the approval expires under section 23-2;

(b) the approval lapses under section 23-3;

{c) the approval is revoked under section 23-4,

23-2 Expiration of time limited approvals

If a person’s approval is limited to a specified period under
_ paragraph 22-2(1)(b), the approval expires when that period ends.

23-3 Approval lapses if care not received within a certain time

@ a person' s approval lapses if the person is not provided with the
care in respect of which he or she is approved within:
(a) the eniry period specified in ‘the Approval of Care Recipients
Principles; or
(b) if no such period is spec1ﬁed—the period of 12 months
starting on the day after the approval was given.

(2) For the purposes of paragraph (1)(a), the Approval of Care
Recipients Principles may specify different entry perieds for all or
any of the following:

(a) residential care (other than resmlentxal care provided as
*respite care); :
(b) residential care provided as respite care;

(c) community care;

T ‘ (d) flexible care.

*’fo find definitions: of asterisked terms, see the Dictionary in Schedule 1.
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Approval of care recipients Part 2.3
When does an approval cease to have effect? Division 23

Section 23-4

23-4 Revocation of approvals

(1) The Secretary may revoke a person's approval if, after ensuring
that the person’s care needs have been assessed, the Secretary is
satisfied that the person has ceased to be eligible to receive a type
of “aged care in respect of which he or she is approved,

Note I:  Revocations of approval are reviewable under Part 6.1.

Note 2:  Foreligibility to receive types of *aged care, see Division 21.

(2) In deciding whether to revoke the person’s approval, the Secretary
must consider the availability of such alternative care
arrangements as the person may need if the care currently being
provided to the person ceases.

(3) Before deciding to revoke the approval, the Secretary must notify
the person, and the approved provider (if any) providing care to the
person, that revocation is being con51dered The notice must be in

writing and must: J

(a) include the Secretary’s reasons for considering the
revocation; and

(b) invite the person and the approved provider (if any) to make
submissions, in writing, to the Secretary within 28 days after
receiving the notice; and

{c) inform them that if no submissions are made within that
period, any revocation will take effect on the day after the
last day for making submissions.

(4) In deciding whether to revoke the approval, the Secretary must
consider any submissions- given to the Secretary within that period.

(5) The Secretary must notify, in writing, the person and the approved
provider (if any) of the decision.

(6) The notice must be given to the person and the approved provider
(if any) within 28 days after the end of the period for making

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Part 2.3 Approval of care recipients

‘Division 23 When does an approval cease to have effect?

Section 23-4

submissions. If the notice is not given within this period, the
Secretary is taken to have decided not to revoke the approval.

(7) A revocation has effect:

(a) if no submission was made under sul:tsection (3)—on the day
after the last day for making submissions; or

(b) if such a submission was made, and the-person and the _
approved provider (if any) received notice under subsection
(3) on the same day—the day after that day; or .

(c) if sich a subrhission was made, and they reqeived the notice
on different days—the day after the later of those days.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Preliminary matters relating to subsidies Chapter 2
Classification of care recipients Part 2.4
Introduction Division 24

Section 24-1

Part 2.4—Classification of care recipients
Division 24—Introduction

24-1 What this Part is about

Care recipients approved under Part 2.3 for residential care, or for
some kinds of flexible care, are classified according to the level of
care they need. The classifications may affect the amounts of
*residential care subsidy or *flexible care subsidy payable to
approved providers for providing care.

Note: Care recipients who are approved under Part 2.3 for community care
only are not classified under this Part.

Table of Divisions /
24 Introduction
25 How are care recipients classified?
26 When do classifications take effect?
27 When do classifications cease to have effect?
28 How are classifications renewed?
29 How are classifications changed?

24-2 The Classification Principles

The classification of care recipients is also dealt with in the
Classification Principles. The provisions of this Part indicate when
a particular matter is or may be dealt with in these Principles.

Note: The Classification Principles are made by the Minister under
section 96-1.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Part 2.4 Classification of care recipients
Division 25 How are care recipients classified?

Section 25-1

Division 25—How are care recipients classified?

25-1 Classification of care recipients

(1) If the Secretary receives an appraisal under section 25-3 in respect
of:
(a) acare recipient who is approved under Part 2.3 for
residential care; or
(b) a care recipient who is approved under Part 2.3 for flexible
care and whose flexible care is of a kind specified in the
Classification Principles;
the Secretary must classify the care recipient according to the level
of care the care recipient needs, telative to the needs of other care
recipients. S '

(2) The classification must specify the appropriate *classification level
for the care recipient {see section 25-2).

(3) In classifying the care recipient, the Secretary:
(a) must take into account the appraisal made in respect of the
care recipient under section. 25-3; and
(b) must not exceed the level (if any) specified by the Secretary
under subsection 22-2(3) in reltion to the care recipient; and
(¢) must take into account any other matters specified in the
Classification Principles. '

(4) If there is no classification of the care recipient, the care recipient
is taken to be classified at the *lowest applicable classification
level under the Classification Principles (see subsection 25-2(3)).

(5) The Classification Principles may exclude a class of care recipients
from classification under this Part. A care recipient who is in such
4 class cannot be classified under this Part for the period specified
in the Classification Principles in relation to that class.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Classification of care recipients Part 2.4
How are care recipients classified? Division 25

Section 25-2

25-2 Classification levels

(1) The Classification Principles may set out the *classification levels

for care recipients being provided with residential care or flexible
care.

(2) The Classification Principles may provide for any of the following:
{(a) for only some of the *classification levels to be available
when care is provided as *respite care;
{b) for different classification levels to apply when residential
care is provided as respite care;
{c) for different classification levels to apply in respect of
flexible care.

(3) The Classification Principles may. speéify the *lowest applicable
classification level. They may provide that a different level is the

}(owest applicable classification level when care is provided as
respite care. /

/
/

{4) The Classification Principles may specify the criteria, in respect of

each "classification level, for determining which level applies to a
care recipient.

(5) The followi_ng are examples of matters the Classification Principles
may deal with in specifying the criteria:
(a) acare recipient’s clinical needs;
(b) the assistance a care recipient requires with the activities of
daily living;
(c) the assistance a care recipient requires with personal care;

(d) the assistance a care recipient requires with communication
OT SENSOIY Processes;

{e). the care-recipient’s need for social or emotional support.

*, aye
To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Part 2.4 Classification of care recipients
Division 25 How are care recipients classified?

Section 25-3

25-3 Appraisals of the level of care needed

(1) ‘An appraisal of the level of care needed by a care recipient,
relative to the needs.of other care recipients, must be made by:

() the approved provider that is providing care to the care
recipient, or a person acting on the approved provider’s
behalf; or ’ ‘

(b) if the approved provider has been suspended under
section 25-4 from making appraisals—a person authorised
under section 23-5 to make those appraisals.

However, this subsection does not apply if the care recipient is
being provided with care as “respite care.

(2} The appraisal must be made over a continuous period o_f at least 21
days, However, in the circumstances (if any) specified in the
Classification Principles, the appraisal may be made over the
shorter period spécified in the Classification Principles in relation
to those circumstances. )

(3) The appraisal must be in a form approved by the Secretary, an_d.
- must be’'made in accordance with the procedures (if any) specified
in the Classification Principles. ‘

(4) If a care recipient is being, or is to be, provided with care as
*respite care, an assessment of the care recipient’s care needs made
under section 22-4 is taken: -

(a) to be an appraisal of the level of care needed by the care
recipient; and

(b) tohave been received by the Secretary under subsection
25-1(1) as such an-appraisal.

25-4 Suspending approved providers from making appraisals

- (1} The Secretary may suspend an approved provider from making
appraisals under section 25-3 if:

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 25-4

(a) the Secretary is satisfied that the approved provider, or a
person acting on the approved provider’s behalf, gave false,
misleading or inaccurate information in a substantial number
of appraisals reviewed under subsection 29-1(3); and

(b} the classifications made in connection with those appraisals
were changed under section 29-1; and

(c) the Secretary is satisfied that, after those classifications were
changed, the approved provider continued to give false,
misleading or inaccurate information in other appraisals,

Note: Suspensions of approved providers from making assessments are
reviewable under Part 6.1.

(2) In considering whether a number of appraisals in which false,
misleading or inaccurats information was given is substantial, the

Secretary must apply the criteria (if any) specified in the
Classification Principles.

(3) Before deciding to suspend an approved provider from,making
appraisals, the Secrefary must notify the approved provider that
suspension is being considered. The notice must be in writing and
must:

(a) specify the period proposed for the suspension; and

(b) invite the approved provider to make submissions, in writing,
to the Secretary within 28 days after receiving the notice; and

(c) inform the approved provider that if no submissions are
made within that period, any suspension will take effect on
the day after the last day for making submissions.

(4) In making the decision whether to suspend the approved provider,
the Secretary must consider any submissions given to the Secretary
within that period.

(5) The Secretary must notify the abprovcd provider, in writing, of the
decision.

“To find definitions of asterisked terms, see the Dictionary in Schedule L.
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Section 25-5

{6) The notice must be given to the approved provider within 28 .dayis
after the end of the peticd for making submissions. If the notice is
not given within this period, the Secretary is taken to have decided
not to suspend the approved provider.

(7} A suspension takes effect:
(a) if no submission was made under subsection (3)—on the day
after the last day for rnakmg submissions; or
(b) ifsucha submlssmn was made—7 days after the day on
which the notice under subsection (5) was given.

25-5 Aurhorisation of another persdn to make appraisals

(1} If the Secretary suspénds an approved provider f{'om making
appraisals, the Secretary must, in writing, authorise another person
to make appraisals of care recipients to whom the approved
provider provides care.

(2} The Secretary must inform the app'roved provider, in writing, of
the name of the persen who has been authorised to make appraisals
of care recipients to whom the approved provider provides care.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 26-1

Division 26—When do classifications take effect?

26-1 Appra:sals received within the appropriate period—care other
than respite care

A classification of a care recipient (other than a classification in
relation to care provided as *respite care) is taken to have had
- effect from the day on which provision of the level of care
specified in an appraisal to the care recipient began, if the appraisal
is received by the Secretary:
(a) within the period specified in the Classification Principles; or
(b} if no such period is so specified—within 2 months after the
day on which provision of the care to the care recipient
began.

26-2 Assessments not received within the approprlate perlod—care
other than respite care

(1) A classification of a care recipient (other than a classification in
relation to care provided as *respite care) takes effect from the day
an appraisal of the care recipient is received by the Secretary if the
appraisal is received outside the period in paragraph 26-1(a) or (b)
(whichever is applicable).

(2) However, if the Secretary is satisfied that the appraisal was sent in
sufficient time to be received by the Secretary, in the ordinary
course of events, within that period, the classification is taken to
have had effect from the day the caré recipient began being
provided with the level of care specified in the appraisal.

Note: A decision that the Secretary is not satisfied an appraisal was sent in
sufficient time is reviewable under Part 6.1,

(3} In considering whether an appraisal received outside that period
was sent in sufficient time, the Secretary may have regard to any

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 26-3

information, relevant to that question, that the approved provider
gives to the Secretary.

(4) The Secretary must notify the approved provider, in writ.ing, if the
Secretary is not satisfied that the appraisal received outside that
period was sent in sufficient time.

26-3 When respite care classifications take eifect

A classification of a care recipient in relation to care provided as
*respite care takes effect on a day specified in the Classification
Principles.

*To find definitions of asterisked terms, see the Dicticnary in Schedule 1.
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Section 27-1

Division 27—~When do classifications cease to have effect?

27-1 Expiry dates for classifications

(1) A classification ceases to have effect on its expiry date, unless it is
renewed under Division 28.

(2) Subject to sections 27-2 and 27-3, the expiry date of a
classification (other than a classification in relation to residential
care provided as *respite care) is:

(a) the day that occurs 12 months after the classification took
effect; or

(b) such other day as is specified in the Classification Principles.

(3) The expiry date for a classification for care provided to a care
recipient as *respite care is the earlier of the following:

{a) the day on which the period during which the care;recipient
was provided with the respite care ends;

{b) the expiry date specified in the Classification Principles.

(4) A reference in this section to a classification includes a reference
to a classification renewed under Division 28.

27-2 Cessation of care

(1) If a care recipient departs from a residential care service or a
flexible care service, the expiry date for a classification in respect
of the care recipient that was in force immediately before the day
of departure is:

(2) the day of departure; or
{(b) such other day as is specified in the Classification Principles. -

(2) This section does not apply if the care in question was being
provided as *respite care.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1,
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Section 27-3

27-3 Extended hospital leave

If a care recipient:

(a) takes *extended hospital leave that begins and ends before
what would, apart from this section, have been the “expiry
date under section 27-1; and

(b) is provided with residential care (other than residential care
provided as “respite care) by an approved provider
immediately after the end of that leave;

the expiry date is the day on which that leave ended.
Note: Ifa care recipient takes *extended hospital leave, this may resultin a
lower *classification fevel appl.ymg to the care recipient for the

purpose of working out amounts of *residential care subsidy (see
section 44-4}.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 28-1

Division 28—How are classifications renewed?
28-1 Renewing classifications

(1) The Secretary may renew the classification of a care recipient
(other than a classification in relation to residential care provided
as *respite care), if the approved provider notifies the Secretary of
a reappraisal of the level of care needed by the care recipient (see
section 28-2).

Note: Refusals to renew the ciassmcanons of care recipients are reviewable
undar Part'6.1.

(2) The renewal of the c]asmﬁcat:on must spec1fy the appropriate
*classification leveI for the care recipient (see section 28-2).

(3) In renewmg the classification, the Secretary: |

{(a) must take into account the reappraisal made in respect of the
care recipient under section 28-2; and

(b} must not exceed the level (if any) specified by the Secretary
under subsection 22-2(3) in relation to the care recipient; and

{c) must take into account any other matters specified in the
Classification Principles.

(4) A reference in this section to a classification includes a reference
to a renewed classification.

28-2 Reap}ifaisal of the level of care needed

(1) A reappraisal of the level of care needed by a care recipient must
be made in accordance with the Classnﬁcatlon Principles applying
to an appraisal under Division 25.

{(2) The reappraisal must be made by:

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Division 28 How are classifications renewed?

Section 28-3

() the approved provider that is providing care to the care
tecipient, or a person acting on the approved provider’s
behalf;, or

(b) if the approved provider has been suspended under
section 25-4 from making appraisals—a person authorised to
make these appraisals under section 23-5.

(3} The reappraisal must be in a form approvéd by the Secretary.

(4) Subject to subsection (5), the reappraisal must be made during the
reappraisal period for the classification set out in section 28-3.

(5) If the care needs of the care recipient have changed significantly
during the peried during which the classification has effect, the
Feappraisal may be made at any time during that period.

(6) The Classification Principles may specify the circumstances in
which the care needs of a care recipient are taken to have changed
significantly.

28-3 Reappraisal period for classifications

{1) The reappraisal period for the classification is:
{a) the period:
(i) beginning one month before the “expiry date of the
classification; and -
(ii) ending one month after the expiry date; ot
(b} such other period as is specified in the Classification
Principles.

(2) However, if the *expiry date of the classification occurs:
(1) while the care recipient is on *leave from a residential care
service; or
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How are classifications renewed? Division 28

Section 28-4

(&) within onc month after the residential care service
recommenced providing residential care to the care recipient
after that leave ended,;

the reappraisal period is:

(¢) the period of one month beginning on the day on which the
provision of residential care to the care recipient through the
residential care service recommenced; or

(d) such other period as is specified in the Classification
Principles.

28-4 Date of effect of renewal

(1) Subject to subsections (2) and (3) and section 28-5, the renewal of
the classification has effect from the *expiry date of the
classification. ’ '

) H:
(a) areappraisal of the classification is given to the Secretary
before the start of the reappraisal period; and 7
(b) the reappraisal concludes that the care needs of the care
recipient have changed significantly (within the meaning of
subsection 28-2(5)) during the period during which the
classification has effect;
the renewal of the classification takes effect from the day the
reappraisal is received by the Secretary.

(3) Subject to section 28-5, if the *expiry date of the classification
occurs:
(a) while the care recipient is on *leave from a residential care
service; or
(1) within one month after the residential care service
recommenced providing residential care to the care recipient
after that leave ended;
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Section 28-5

arenewal of the classification takes effect from the day on which
provision of residential care lo the care recipient through the
residential care service recommenced.

28-5 Reappraisal given to the Secretary after the reappraisal period

(1) If a reappraisal of a classification is given to the Secretary after the
end of the reappraisal period, the renewal of the classification takes
effect from the day the reappraisal is received by the Secretary.

(2} However, if the Secretary is satisfied that the reappraisal was sent
in sufficient time to be received by the Secretary, in the ordinary-
course of events, within that period, the renewal is taken to have
had effect from the day the care recipient began being provided
with the level of care in question.

Note: A decision that the Secretary is not satisfied a reappraisal was sent in
sufficient time is reviewable under Part 6.1,

(3) In considering whether a reappraisal received outside that period
was sent in sufficient time, the Secretary may have regard to any
information, relevant to that question, that the approved provider
gives to the Secretary.

(4} The Secretary must notify the approved provider, in writing, if the
Secretary is not satisfied that a reappraisal received outside that
period was sent in sufficient time.
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Section 29-1

Division 29—How are classifications changed?

29-1 Changing classifications

{1) The Secretary must change a classification if the Secretary is
satisfied that:
(a) the classification was based on an incorrect or inaccufate
appraisal under section 25-3 or reappraisal under section
28-2; or :
(b} the classification was, for any other reason, made incorrectly.

Note: Changes of classifications are reviewable under Part 6.1.

(2) A classification cannot be changed in any other circumstances,
except when classifications are renewed under Division 28.

(3) Before changing a classification under subsection (1), the
Secretary must review it by examining:
(2) the material on which the classification was based and
(b) any other material of information of a kind specified in the
Classification Principles;
and considering whether the material supports the classification.

{4) If the Secretary changes the classification under subsection (1}, the
Secretary must give written notice of the change to the approved
provider that is providing care to the care recipient.

29-2 Date of effect of change

A change of a classification is taken to have had effect from the
day on which the classification took effect.
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Preliminary matters relating to sibsidies Chapter 2
Extra service places Part 2.5
Introduction Division 30

Secti -
ection 30-1 Section 30-2

. ; 1 36 When is residential care provided on an extra service
Part 2.5—Extra service places :- 2 basis?

30-2 The Extra Service Principles

w

Division 30—Introduction

30-1 W . . 4 Extra service places are also dealt with in the Extra Service
: hat this Part is about 5 Principles. The provisions of this Part indicate where a particular
6 .matter is or may be dealt with in these Principles.
A “place in respect of which residential care is provided may 7 Note: The Extra Service Principles are made by the Minister under section
beco_m:e an extra service place. Extra service places involve B 96-1.
p_rovxdmg a significantly higher standard of accommodation, food . . .
ﬁl'ld Services to care recipients, Exira service places can attract ? 30-3 Meaning of distinct part
igher resident fees, but a lower amount of *residenti , . .
subsidy is payable ’ residential care 10 (1) For the purposes of this Part, distinct part, in relation to a
11 residential care service, means a specific area of the service that:
P
Note I:  Forresident fees, see Division 58. 12 (a) is physically identifiable as separate from all the other
Neote2:  Forthe lower amount of “residential care subsidy, see section 44-18, 13 *places included in the service; and
31;3 Lfgts;ds;c?ons 44-6, 4_14-129 and 44-30. Further amounts may be 14 () includes sufficient living space for the care recipients to
: ecover capital payments (see section 43-6). 15 whom residential care is provided in respect of the places in
Note 3: EtthtIra servitge status also affects an approved provider's future 16 the area; and
entitlement for capital payments i - : R :
. ,p pa (see subscction 72-1(4)) 17 (c) meets any other requirements specified in the Extra Service
Note 4: The rules fo‘r‘ various matters relating to allocations of places are also 18 Principlcs.
affected by “extra service status (see sections 14-7, 16-8 and 17-8).
19 Example: A wing of a service with a separate living and dining area for
Table of Divisions 20 ‘ residents living in the wing might constitute a “distinct part” of the
i 21 service.
30 Introduction 22 Note: If the Secretary approves an application for *extra service status for a
31 . . 23 distinct part of a service, all the places in that distinct part will be
When is a place an extra service place? 24 extra service places at a particular time as long as the requirements of
32 How is extra service status granted? ‘ B section 31-1 are met.
33 When does extra service status cease? 26 (2) The Extra Service Principles may specify characteristics that must
34 How is extra service status renewed? 27 be present in order for an area to be physically identifiable as
. 28 separate for the purposes of paragraph (1)(a).
35 How are extra service fees approved? -

E . v e . L. .
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Division 31 When is a place an extra service place?

Section 31-1

Division 31—When is a place an extra service place?

31-1 Extra service place

A "place is an extra service place on a particular day if, on that
day:

(a) the place is included in a residential care service, or a
*distinct part of a residential care service, which has *extra
service status (see Divisions 32 to 34); and

(b) an extra service fee is in force for the place (see Division 35);
and .

{c) residential care-is provided, in respect of the place, to a care
recipient on an exira service basis (see Division 36); and

(d) the place meets any other requlremcnts set out in the Extra
Service Principles.

31-2 Extra service status may continue after cessatmn in limited
c1rcumstances

(1) However, if:

{a) a *place is included in a residential care service, or a *distinct
- part of a residential care service, for which *extra service
status has expired under section-33-2; and
(b) immediately before the extra service status expired,
residential care was being provided, in respect of that place,
10 a care recipient on an extra service basis (see Division 36);
the Secretary may, on written application by the approved provider
conducting the residenitial care service, determine that the place is
an extra servu:e place during the period:
(¢) starting on the * expiry date; and

(d) finishing at the end of the last day on which the care recipient
e is provided with residential care in respect of the place.
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Extra service places Part 2.5
When is a place an extra service place? Division 31

Section 31-3

Note; Refusals to make determinations are reviewable under Part 6.1.

(2) If a determination under subsection (1) is made in respect of a
*place or places, the conditions of *extra service status under
section 32-8, as in force immediately before the determination took
effect, continue in force in respect of the-place or places.

(3) A determination under subsection (1) must not be made unless the
requirements set out in the Extra Serv1ce Principles are met. The
requirements may relate 10, but dre not limited to, the following
maiters:

(a) the form of applications for determinations;

(b) time limits in relation to applications;

(c) criteria to be considered by the Secretary in making decisions
on applications;

(d) notification requirements.

(4) The Secretary must notify the applicant, in writing, of the
Secretary’s decision on the application. The notice must’be given:
{(a) within 28 days after receiving the application; or
(b) if another period is specified in the Extra Service Principles
—within that peried.

31-3 Effect of allocation or fransfer of places to services with extra
service status

(1) If:

{(a) *places are allocated or transferred to a service that has extra
service status, or a *distinct part of which has extra service
status; and

(b) the allocation or transfer was in accordance with subsection
14-7(2) or 16-8(2);

the allocated or transferred places are taken, for the purposes of
this Part, not to have extra service status.
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Section 31-3

(2) If:

(a) the Secretary approves a variation, under Division 17, of the
conditions to which an allocation of *places is subject; and

(b) as aresult of the variation, care in respect of the places is
provided through a residential care service in a different
location; and

(c) the variation was in accordance with subsection 17-8(2);

the places are taken, for the purposes of this Part, not to have
*exira service status.
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‘Section 32-1

Division 32—How is extra service status granted?

32-1 Grants of exfra service status

(1) An application may be made to the Secretary in accordance with
section 32-3 for *extra service status in respect of a residential care
service, or a *distinct part of a residential care service. The
application must be in response to an invitation under section 32-2.

(2) The Secretary must, by notice in writing, grant *extra service status
in respect of the residential care service, or a distinct part of the
residential care service, if:

(a) the Secretary is satisfied, having cons1dercd the application
in accordance with sections 32-4 and 32-5, that extra service
status should be granted; and

{b) the application is accompanied by the application fee (see
section 32-6); and J

(c) granting the extra service status would not result in the
number of extra service places exceeding the maximum
proportion (if any). determined by the Minister under section
32-7 for the State, Territory or region in which the residential
care service is located.

(3) The grant of *extra service status is subject to such conditions as
are set out by the Secretary in the notice given to the applicant
under subsection 32-9(1). The cohditions may incliade conditions
that must be satisfied before the exira service status becomes
effective.

32-2 Invitations to apply

(1) The Secretary may invite applications for *extra service status in
Tespect of residential care services, or *distinct parts of residential
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Chapter 2 Preliminary matters relating to subsidies
Part 2.5 Extra service places
Division 32 How is extra service status granted?

Section 32-3

care services, in a particular Stale or Territory, orina partn.ular
region within a State or Territory. :

(2) The invitation must specify:
(a) the closing date; and
(b) if the Minister has determined under section 32-7 a
maximum proportion of the total number of *places allocated
. in the State, Texritory or region that may be extra service
places—the maximum proportion.

(3) The invitation must be:
(a) published in such newspapers; or
(b) published or notified by such other means;
as the Secretary thinks approprjate

(4) Inthis section:

* region means a region determined by the Secretary under
subsection 12-6(1) for a State or Territory in respect of residential
i care"subsi‘d’yr. i

H H 4
i PN

32 3 Apphcatmns for extra service status

(1) A person may make an application for *extra service status in
respect of a residential care service,-or a *distinct part of a
residential care service, if the person:

(a) has the allocation under Part 2.2 for the places included in
the residential care servu:c or

' (b) has apphed under Part 2.2 for such an allqcatioh.

(2) The application must:

(a) be in response to an invitation to apply for *extra service
status published by the Secretary uqdcr section 32-2; and

- . {b) be made on or before the closing date specified in the

invitation; and
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Section 32-4

{c) be in a form approved by the Secretary; and

{d) state the number of *places to be included in the residential
care service, or the *distinct part, for which extra service
status is sought; and

(e) specify the standard of accommeodation, services and food in
relation to each such place; and

(f) include an application for approval under Division 35 of the
extra service fee in respect of each place; and

(g} meet any requirements specified in the Extra Service
Principles.

(3) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to give the furthcr information within 14
days after receiving the notlce

(4) The application is taken to be withdrawn if the applicant does not

give the further information within 14 days. /
Note: The period for giving the further information can be extended—see
section 96-6.

(5) The Secretary may, for a purpose connected with considering an
application under this section, request the applicant to agree 1o an
assessment of the residential care service concerned, conducted by
a person authorised by the Secretary to conduct the assessment.

(6) If the applicant does not agree to the assessment within 28 days of
the request, the application is taken to be withdrawn.

(7) A request under subsection (3) or (5) must contain a Statement
setting out the effect of subsection (4) or (6), as the case requires.

32-4 Criteria to be considered by Secretary

(1} The Secretary must not grant an application unless the following
criteria are satisfied:
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Section 32-4

(a) granting the *extra service status sought would not
nnreasonably reduce access to residential care by people
living in the State, Territory or region concerned who:

(i) are *concessional residents; or :
(ii) are included in a class of people specified in the Extra
Service Principles;

(b) the proposed standard of accommeodation, services and food
in respect of each *place that would be covered by the extra
_service status is, in the Secretary’s opinion, at the time of the
application, significantly higher than the average standard in
residential care services that do not have extra service status;

if the applicant has been a provider of aged care—the
applicant has a very good record of:
(i) conduct as such a provider; and
(if) compliance with its responsibilities as such a provider,
and meeting its obligations arising from the receipt of
any paymenis from the Commonwealth for providing
aged care;

(d) if, at the time of the application, residential care is being

provided through the residential care service:
(0) the service is *certified; and
(i) if the application is made on or after the *accreditation
day—the service meets its-accreditation requirement
{within the meaning of subsection 42-4(1)); and
(e) any other matters specified in the Extra Service Principles.

(c

—r

(2) The Exira Service Principles may specify the matters to which the
Secretary must have regard in considering, or how the Secretary is
to determine:

(a) whether granting *extra service status would unreasonably
reduce aceess as mentioned in paragraph (1)(a); and
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Section 32-5

{b) whether the proposed standard referred to in paragraph (1){b)
is significantly higher than the average standard referred to in
that paragraph; and

{c) whether an applicant has a very good record of conduct,
compliarnice or meeting its obligations, for the purposes of
paragraph (1)(c).

(3) The reference in paragraph (1)(c) to aged care includes a reference
to any care for the aged, whether provided before or after the
commencement of this section, in respect of which any payment
was or is payable under a law of the Commonwealth.

32-5 Competitive assessment of applications

(1) The Secretary must consider an application in accordance with this
section if:

(a) more than one application in respect of a State or Territory,
or a particular region within a State or Territory, is made in
response to an invitation under section 32-2; and

(b) the Secretary is satisfied that to grant the *extra service status
sought in each application that would (apart {from this
section) succeed would:

(i) unreasonably reduce access as mentioned in paragraph
32-4(1)(a); or

(i) result in the number of extra service places exceeding
the maximum proportion (if any) set by the Minister
under section 32-7,

(2) The Secretary must grant *extra service status in respect of the
applications in a way that ensures that the extra service status
granted will not:

(a) unreasonably reduce access as mentioned in paragraph 32-
4(1)(a); or
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Section 32-6

(b} result in the number of exira service places exceeding the
maximum proportion (if any) set by the Minister under
section 32-7.

(3) The Secretary must, in deciding which applications will succeed:

(a) give preference to those applications that best meet the
criteria in section 32-4; and

(b) have regard to the level of the extra service fees (see
Division 35) proposed in each application.

(4) The Extra Service Principles may set out matters to which the
Secretary is to have regard in determining which applications best
meet the criteria set out in section 32-4,

32-6 Application fee

(1) The Extra Service Principles may specify:
(a) the application fee; or
{b) the way the application fee is to be worked out.

(2) The amount of any application fee:

{2) must be reasonably related to the expenses incurred or to be
incurred by the Commonwealth in relation to the application;
and

(b) must not be such as to amouni-t& taxation.

32-7 Maximnm proportion of places

(1) The Minister may determine, in respect of any State or Territory,
or any region within a State or Territory, the maximum proportion
of the total numnber of *places allocated in the State, Territory or
region that may be extra service places.

(2) The determination must be published in the Gazerte.
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Section 32-8

32-8 Conditions of grant of extra service status

(1) *Extra service status is subject to the terms and conditions set out
in the notice given to the applicant under subsection 32-9(1).

{(2) The conditions are taken to include any conditions set out in this
Act and any conditions specified in the Extra Service Principles.

(3) Without limiting the conditions to which a grant of *extra service
status in respect of a residential care service, or “distinct part, may
be subject, such a grani is subject to the'following conditions:

(a) if the Extra Service Principles specify standards that must be

met by a residential care service, or a distinct part of a

residential care service, that has extra service status—the

service, or distinct part, must meet those standards;
residential care may not be provided other than on an extra
service basis through the residential care service, or distinct
part, except to a care recipient who was being provided with
residential care through the service, or distinet patt,
immediately before extra service status became cffective.

(b

~—

Note: Paragraph (b} is to protect residénts already in a service when it is
granted extra service status. See also paragraph 36-1(1){b}, which
provides that an "extra service agreement is necessary in order for
residential care to be provided on an extra service basis. A person
cannot be forced to enter such an agreement, and section 36-4
contains additional protection for existing residents.

(4) A notice under subsection (1) must:
(a) specify that the *extra service status granted is in respect of a
particular location; and

(b) specify that location.

(5) Without limiting the conditions to which a grant of *extra service
status may be subject, conditions may be included that relate to the
following:

(a) the minimum standard of accommodation, services and food;
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Section 32-9

(b) entering into an agreement relating to *capital repayment
deductions (see section 43-6);

(¢) agreements with care recipients setting out the terms on
which they will receive care on an exira service basis;

(d) the level of the extra service fee.

(6) Conditions, other than those under this Act or the Extra Service
Principles, may be varied, in accordance with any requirements set
out in those Principles, by agreement between the Secretary and
the approved provider.

Note: Approved providers have a responsibility under Part 4.3 to comply
with the conditions to which a grant of extra service status is subject,

Failure to comply with a responsibility can result in a sanction being
imposed under Part 4.4,

32-9 Notification of extra service status

(1) The Secretary must notify each applcant in writing whether the
*extra service status sought in the application has been granted.
The notice must be given:

(a) within 90 days of receiving the application; or

(b) if the Secretary has requested further information under
subsection 32-3(3)—within 90 days after receiving the
information,

(2) If extra service status has been gra‘rftéﬁ, the notice must specify:
(a) the conditions to which the grant is subject; and

(b} when the extra service status will become effective (see
subsection (3); and

(c) when the exira service status ceases to have effect (see
Division 33).

{(3) The day on which the *extra service status becomes effective must
not be:

—

P (2) before the day on which the notice is given; or
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Section 32-9

(b) before the day on which the residential care service
concerned is "certified,
The day may be specified by reference to conditions that must be
satisfied in order for extra service status to become effective.

" Example: Extra service statug might not become effective until specified
building works are completed.
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Division 33—When does extra service status cease?

33-1 Cessation of extra service status

*Extra serv1ce status for a residential care service, or a *distinct
_partofa residential care service, ceases to have effect at a
particular time if any of the followmg happens:
(a) the extra service status expires under section 33-2;
(b) the extra service status 1apses under section 33-3;
(¢} the extra service status is revoked or suspended under section
33-4 or Part 4.4;
(d) the residential care service does not meet 1ts accredltatlon
requirement (if any) at that’time;
(e) the residential care service ceases to be *certified;
(f) if the Extra Service Principles specify that extra service
. status ceases to have effect on the occarrence of a particular
event—that event occurs. -

33-2.Extra service status-expires on expiry date

(1) *Extra service status for a residential care service, or a “distinet
part of a residential care service, explres on its expiry date, unless
" itis renewed under Division 34.

(2) Subject to subsection (3), the expiry date of *extra service status
fora rc51dent1a1 care sérvice, or a "chstmct - part of a residential care
‘service, is the day’ occurrmg

@5 yéars; or
(b} such other period as is specified in the Extra Service
Principles;
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Section 33-3

after the latest day on which extra service status ook effecl, or was
renewed, in respect of the residential care service or the distinct
part of the residential care service, as the case requires.

(3) The Secretary may, by notice in writing, determine that the expiry
date of “extra service status for a residential care service, or a
*distinet part of a residential care service, is a day occurring not
more than 12 months after the day that would otherwise be the
expiry date under subsection (2) (the notional expiry date).

(4) A notice under subsection (3)-must be given to the approved
provider concerned not later than 60 days before the notional
expiry date.

33-3 Lapsing of extra service status

(1) “Extra service status for a residential care service, or a *distinct
part of a residential care service, lapses if:

“(a) an allocation made under Division 14 in respect of all of the
*places included in that service, or distinct part, is
*relinquished or revoked; or

(b) the allocation is a *provisional allocation and the provisional
allocation does not take effect under section 15-1 before the
end of the *provisional allocation period; or

{c) the approval of the person as a provider of *aged care
services ceases to have effect under Division 10.

(2) The Extra Service Principles may specify other circumstances in
which *extra service status for 2 residential care service, or a
“distinct part of a residential care service, lapses.
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Section 33-4

33-4 Revocation or suspension of extra service status at approved
provider’s request

(1) The Secretary must revoke, or suspend for a specified period, the
*extra service status of a residential care service, or a *distinct part
of a residential care service, if the approved provider concerned
requests the Secretary in writing to do so.

Note: *Bxtra sexvice status can also be revoked or suspended as a sanction
under Part 4.4 (sce paragraph 66-1(g)).

(2) Subject to subsection (3), a revocation or suspension under this
section has efffect on the date requested by the approved provider,
unless the Secretary specifies otherwise.

(3) However, the date of effect must not be earlier than 60 days after
the day on which the request is received by the Secretary.

(4) The Secretary must notify the approved provider, in writing, of the
day on which the revocation or suspension will take effect and, in
the case of a suspension, the day on which it will cease to have
effect,
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Section 34-1

Division 34—How is extra service status renewed?

34-1 Renewal of extra service status

(1) An approved provider who provides residential care through a
residential care service, or a *distinct part of a residential care
service, that has *extra service status, may apply to the Secretary in
accordance with section 34-2 for renewal of the extra service
statos.

(2) The Secretary must renew the *extra service status if:

(a) the Secretary is satisfied as to the matters in section 34-3;
o and . .

(b)- the application is accompanied by the application fee {see
~ section 34-4). :
(3) The Secretary must notify the approved provider whether or not
the extra serviee stats is renewed. The notice must be given:
(a) within 90 days of receiving the application; or
(b) if the Secretary has requested further information under

subsection 34-2(2)—within 90 days after receiving the
information.

(4) The renewal of the *extra service status:

(a) has effect from the *expiry date for the exira service status;
and

(b) is subject to such conditions as are gpecified in the notice
under subsection (3).

34-2 Applications for renewal of extra service status

(1) An application for renewal of *extra service status must:
(a) be in a form approved by the Secretary; and

*I'o find definitions of asterisked terms, see the Dictionary in Schedule 1. -

Aged Cire Bill 1997 No. 1997 119




Chapter 2 Preliminary matters relating to subsidies
Part 2.5 Exira service places
Division 34 How is-extra service status renewed?

Section 34-3

(b) be made at least 90 days before the *expiry date; and
{c) meet any requirements specified in the Extra Service
Principles.

(2) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to give the further information within 28
days after receiving the notice.

(3) The application is taken to be withdrawn if the applicant does not
give the further information within 28 days.

Note: The period for giving the further information can be extended—see
section 96-6.

(4) The Secretary may, for a purpose connected with considering an
application under this section, request the applicant to agree to an
assessment of the residential care service concerned, conducted by
a person authorised by the Secretary to conduct the assessment.

(5) If the appliéént doeé ndf agree to the assessment Within 28 days of
the request, the application is taken 1o be withdrawn.

(6) A tequest under subsection (2) or (4) must confain a statement
setting out the effect of subsection (3) or (5), as the case requires.

34-3 Criteria to be considered by Secretary”

(1) In considering an application, the Secrétary must have regard to
the following:
(a) whether the applicant has complied with the conditions to
which the *extra service status is subject;
(b) whether the applicant would be able to comply with the
conditions to which the renewal of extra service status would
be subject; C

T t¢) the conduct of the applicant as a provider of “aged care, and

its compliance with its respensibilities as such a provider and
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Section 34-4

its obligations arising from the receipt of any payments from
. the Commonwealth for providing aged care;
(d) the matters specified in section 32-4;
(¢) any other matters specified in the Extra Service Principles,

(2) The reference in paragraph (1)(c) to aged care includes a reference
to any care for the aged, whether provided before or after the
commencement of this section, in respect of which any payment
was or is payable under a law of the Commonwealth,

34-4 Application fee

(1) The Extra Service Principles may specify:
(a) the application fee for the renewal of *extra service status; or
(b) the way-the application fee is to be worked out.

{2) The amount of any application fee:

{a) must be reasonably related to the expenses incurred or to be
incurred by the Commonwealth in relation to the application;
and

(b) must not be such as to amount to taxation.

34-5 Conditions of renewal of extra service status

(1) A renewal of *extra service status is subject to the conditions set
out in the notice given to the approved provider concerned under
subsection 34-1(3).

(2} The conditions are taken to include any conditions set out in this
Act and any conditions specified in the Extra Service Principles.

(3) Without limiting the conditions to which a renewal of *extra
service status may be subject, the notice must:

(a) specify that the extra service status renewal is in respect of a
particular location; and
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Section 34-6

(b) specify that location.

. (4) Without hm1t1ng the dondit.ipns to which a renewal of *extra
service status may be subject, conditions may be included that
relate to the following: !

(a) the minimum standard of accommodation, services and food;

(b) agreements with care recipients setting out the terms on
which they will receive care on an extra service basis;

(c) the level of the extra service fee,

(5) Conditions, other than those required by this Act, or by the Extra
Service Principles, may be varied, in accordance with the
requirement set out in those Principles; by agreement between the
Secretary and the approved provider,

Note: Approved providers have a responsibility under Part 4.3 to comply
with the conditions to which a grant of extra service status is subject.

Fatlure to comply with a responsibility can result in a sanction being
imposed under Part 4.4.

34-6 When renewals éeaée to have effect

A renewed *extra service status ceases to have effect in accordance
with Division 33 as if it had been granted under Division 32.
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Section 35-1

Division 35—How are extra service fees approved?

35-1 Approval of extra service fees

(1) An approved provider who:

(a) has applied for *extra service status to be granted in respect
of a residential care service, or a *distinct part of a residential
care service; or - ’ ‘

(b) who has been granted such extra service status;

may apply to the Secretary, in accordance with section 35-2, for
extra service fees to be approved for one or more *places included
in that residential care service or distinet part,

'(2) The Secrétary must approve the extra service fees proposed in the
application if; , ‘
(a) the proposed fees meet the requirements of section 35-3; and
(b) the proposed fees meet any requirements (whethér asto
amount or otherwise) set out in the Extra Service Principles;
and
(). in a case where the application is not included in an
application under Division 32 or 34—the Secretary is
satisfied that any requirements specified in the Extra Service
Principles in relation to standards, *certification or
accreditation have been met; and
(d) fees for those places have not been approved during the 12
months immediately before the date on which the application
is given to the Secretary.

Note: Rejections of applications are reviewable under Part 6.1.
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Section 35-2

35-2 Applications for approval

(1) The application must be in a form approved by the Secretary, and
must satisfy any requirements set out in the Extra Service
Principles.

(2) If the applicant has not'been granted *extra service status for the
residential care service, or the *distinct part of the residential care
service, in which the *places concerned are located, the application
must be included in an application under Division 32 for such
exira service status.

35-3 Tuues about amount of extra service fee

(1) The Secretary must not approve a nil amount as the exira service
fee for a *place.

(2} The Secretary must not approve extra service fees for the *places
in that residential care service, or *distinct part, if the average of
the extra service fees for all those places, worked out on a daily
basis, would be less than:

{a) $10.00; or
(b) such other amount as is specified in the Extra Service
Principles.

{3) The Secretary must not approve extra-service fees for *places in
respect of which residential care is provided ift

(a) the care is provided through a particular residential care
service; and

(b) extra service fees have previously been-approved in respect
of places in respect of which residential care is provided
through that aged care service; and

(¢) 12 months, or such other period specified in the Extra
Service Principles, has not yet elapsed since the date on

- which the last approval took effect.
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Section 35-4

(4} The Secretary must not approve an application for an extra service
fee for a *place.if:
(a) an extra service fee for the place (the current fee) is in force
at the time the application is made; and
(b) the application proposes to increase the current fee by an
amount that exceéeds the maximum amount specified in, or
worked out in accordance with, the Extra Service Principles.

35-4 Notification of Secretary’s decision

The Secretary must notify the applicant, in writing, of the
Secretary’s decision on the application. The notice must be given
within 28 days after receiving the application. =~
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Section 36-1

Division 36—When is residential care provided on an extra
service basis?

36-1 Provision of residential care on extra service basis

{1) Residential care is provided, in respect of a "place, to a care
recipient on an extra service basis on a particular day if:

{a) the care is provided in accordance with the conditions
applying to the "extra service status for the residential care
service, or the *distinct part of a residential care service,
through which the care is provided; and

(b) there is in force on that day an “extra service agreement,
between the care recipient and the approved provider
providing the service, that was entered into in accordance
with section 36-2 and that meeis the requirements of section
36-3;and

{¢) the care meets any other requirements set out in the Bxira
Service Principles.

(2) For the purposes of paragraph (1)(b), a care recipient is taken to
have entered an *extra service agreement if the care recipient has
entered an agreement which contains the provisions specified in
section 36-3.

——

Example: These conditions may be included in a *resident agreement.

36-2 Extra service agreements not to be entered under duress efc.

(1) An *extra service agreement must not be entered into in
cireumnstances under which the care recipient is subject to duress,
misrepresentation, or threat of disadvantage or detriment.

(2) An *extra service agreement must not be entefed into in a way that
contravenes the Extra Service Principles.
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Section 36-3

(3) Without limiting subsection (1), a threat to cease providing care to
a care recipient through a particular residential care service unless
the care recipient signs an *extra service agreement is taken to be a
threat of disadvantage for the purposes of that subsection.

36-3 Contents of extra service agreements

(1) An "extra service agreement must specify:
(a) the level of the extra service amount {within the meaning of
section 58-5) in respect of the *place concerned; and
(b) how the extra service amount may be varied; and
(c} the standard of the accommodation, services and food to be
provided to the care recipient.

Note: The notice under subsection 34-1(3) will specify minimum standards,
but care recipients and approved providers may make agreements to
provide more than the minimum,

(2) An extra service agreement must also:
(a) contain the provisions (if any) set out in the Extra Service
Principles; and

(b) deal with the matters (if any) specified in the Extra Service
Principles.

36-4 Additional protection for existing residents

An *extra service agreement entered into with a care recipient who
was being provided with care in a residential care service, or a
*distinct part of a residential care service, immediately before
*extra service status became effective under Division 32 must
provide that the care recipient may terminate the agreement:

(a) at any time during the 3 months after the date of effect of the

agreement; and
(b} without penalty of any kind.
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Section 36-4

Note: Under paragraph 56-1(f), an approved provider has a responsibili.ty to
comply with this Division. A failure to comply may lead to sanctions
being imposed under Part 4.4
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Section 37-1

Part 2.6—Certification of residential care services
Division 37—Introduction

37-1 What this Part is about

An approved provider can only charge *accommodation bonds or
receive concessional resident supplements in respect of a
residential care service if the service has been certified under this
Part.

Table of Divisions

37 Introduction
38 How is a residential care service certified?
39 ‘When does certification cease to have effect?

37-2 The Certification Principles

The “certification of residential care services is also dealt with in
the Certification Principles. The provisions of this Part indicate
when a particular matter is or may be dealt with in these Principles,

Note: The Certification Princif.w[es are made by the Minister under section
96-1.
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Section 38-1

Division 38—How is a residential care service certified?

38-1 Certification of residential care services

(1) An application may be made to the Secretary in accordance with
section 38-2 for *certification of a residential care service.

(2) The Secretary must, in writing, *certify the residential care service
if: .

(a) the Secretary is satisfied, having considered the-application
in accordance with sections 38-3 and 38-4 (if applicable),
that the service should be certified; and

(b) the apphcauon is accompamed by the apphcatlon fee (see
section 38-7).

Note 1:  *Cenification of a residential care service may affect entitlement to a
Commonwealth benefit under Part VAB or VAC of the Narional

Health Act 1953, and may reduce an amount of *residential care
subsidy that would otherwise be payable (see section 43-7).

Note2:  Rejections of applications are reviewable under Part 6.1.

38-2 Applications for certification

(1) The application for *certification of a res1dentlal care service must
be made by the approved provider-who has the allocation under
Part 2.2 for the *places included in the residential care service for
which certification is sought. :

(2) The application must:
(a) be in a form approved by the Secretary; and
{(b) be accompanied by any documents that are required by the
Secretary to be provided; and
(c) meet any requirements specified in the Certification
o Principles.
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Section 38-3

(3) If residential care is provided at different locaticns through the
same residential care service, only one application may be made
for the certification of the service (in respect of all those locations).

(4) An application cannot be made: :
(a) for certification of a part of a residential care service; or
_(b) for ccrtiﬁ_c’étion of more than one residential care service,
even if the residential care services are conducted in the same
premises. .

38-3 Suitability of residential care service for _certificaition

(1Y In c0n31dermg an apphcanon the Secretary must have regard to:

(a) the standard of the bmldmgs and equipment that are being
‘used by ihe residential care service in providing residential
care; and

(b) the standard of the residential care bemg provided by the
residential care service; and ;

(¢} if the applicant has been a provider of *aged caré—its

7 conductas such a provider, and its compliance with its
responsibilities as such a provider and its obligations arising
from the receipt of any:.payments from the Commonwealth
for providing aged care; and '

(d) any 'otl:nér matlers specified in the Certification Principles.

(2) The reference in paragraph (1)(c) to aged care includes a reference
to any care for the aged, whether provided before or after the
commenceément of this section, in respect of which any payment
was or is payable under a law of the Cornmonwealth

3) The Certlﬁcatlon Prmc1plcs may specify the matters to which the
Secretary must have regard in considering any of the matters set
~out in paragraphs (1)(a), (b) and (c).
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Section: 38-4

38-4 Secretary may require service to be assessed

(1} For the purpose of deciding whether to *certify a residential care
service, the Secretary may require the service to be assessed by a
person or body authorised by the Secretary.

(2) The assessment may relate to any aspect of the residentiai care

service that the Secretary considers relevant to the suitability of the
service for *certification.

38-5 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the further information:

(a) within the period specified in the notice; or
(b} if no period is specified in the notice—within 14 days after
receiving the notice.

(2} The application is taken to be withdrawn if the applicant does not
give the further information within whichever of those periods
applies,

Note: The period for giving the further information can be extended-—see
section 96-6.

(3) The notice must contain a statement setting out the effect of
subsection (2),

38-6 Notification of Secretary's determination

(1) The Secretary must notify the applicant, in writing, whether the
residential care service has been *certified. The notice must be
given:

(a) within 90 days of receiving the application; or
(b) if the Secretary has requested further information under
section 38-5—within 90 days after receiving the information.
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Section 38-7

(2) If the Secretary decides to *certify the residential care service, the
notice must include statements setting out:
" (a) when the certification takes effect; and
{b) how the certification can be reyieng (see section 39-4); and
(c) when the certification ceases to have effect (see Division 39);
and
(d) the consequences of failure by the approved provider to
comply with the responsibilities relating to *accommodation
bonds set out in Division 57, in particular, that such a failure
may lead to the revocation or suspension under Part 4.4 of
the certification of the residential care service; and

() such other matters as are specified in the Certification
Principles.

38-7 Application fee

(1) The Certification Principles may specify: '
(a) the application fee; or ;
{(b) the way the application fee is to be worked out.

(2) The amount of any application fee:

(a) must be reasonably related to the expenses incurred or to be
incurred by the Commonwealth in relation to the application;
and

(b) must not be such as to amount to taxation.
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Section 39-1

Division 39—When does certification cease to have effect?

39-1 Certifications ceasing to have effect

The *certification of a residential care service ceases to have effect
if any of the following happens:

(a) the certification lapses under section 39-2;
(b) the certification is revoked under section 39-3 or 39-5;
{c) the certification is revoked or suspended under Part 4.4;

(d) if the Certification Principles specify that a certification
ceases to have effect on the occurrence of a particular
event—that event occurs.

39-2 Lapse of certification on change of location of residential care
service

The certification of a residential care service lapses if, after the
residential care service has been *certified, there is a change in the
location at which residential care is provided through the service.

39-3 Revocation of certification

(1) The Secretary must revoke the *certification of a residential care
service if:
(a) the Secretary is satisfied that the service has ceased to be
suitable for certification; or
(b) the Secretary is satisfied that the approved provider’s
application for certification of the service contained
information that was false or misleading in a material
particular.
Note 1:  "Cenification may also be revoked as a sanction under Part 4.4

L Note 2: Revocations of *certifications are reviewable under Part 6.1.
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Section 39-4

(2) Before deciding to revoke the “certification, the Secretary must
notify the approved provider that revocation is being considered.
The notice must be in writing and must:

(2) include the Secretary’s reasons for considering the
revocation; and

(b) invite the approved provider to make submissions, in writing,
to the Secretary within 28 days after receiving the notice; and

(c} inform the approved provider that if no submission is made
within that period, any revocation will take effect on the day
after the last day for making submissions.

(3) In deciding whether to révoke the certification, the Secretary must:
(2) consider any submissions given to the Secretary within that
period; and
(b) consider any review of the certification under section 39-4.

(4) The Secretary must notify the approved provider, in writing, of the
deciston. :

!
i
/

(5} The notice must be given to the approved provider within 28 days
after the end of the period for making submissions. If the notice is
not given within this period, the Secretary is taken to have decided
not to revoke the certification.

{6) A revocation takes effect:

{a) if no submission was made under subsection (4)—on the day
after the last day for making submissions; or

(b) if such a submission was made—7 days after the day on
which the notice under subsection (4) was given.

39-4 Review of certification

(1)} The Secretary may, at any time, review the *certification of a
residential care service.
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Section 39-5

(2) The Secretary must give notice, in writing, to the approved
provider of the review at least 5 *business days before the review
commences,

(3) For the purposes of the review, the Secretary may require the
residential care service to be assessed by a person or body
authorised by the Secretary.

(4) The assessment may relate to any aspect of the residential care
service that the Secretary considers relevant to the ongoing
suitability of the service for *certification.

(3) The Secretary must, within 28 days after completing the review,

notify the approved provider, in writing, of the result of the review.

39-5 Revocation of certification on request of approved provider

(1) The Secretary must revoke the “certification of a residential care
service if the approved provider who has the allocation under Part
2.2 for the *places included in the residential care service requests
the Secretary in writing to revoke the certification.

(2) The request must be given to the Secretary:
(a) at least 60 days before the day on which the revocation is
requested to take effect; or
(b) at or before such other Iater time-as is determined by the
Secretary in accordance with any requirements specified in
the Certification Principles.

(3) The Secretary must notify the approved provider of the revocation.

The notice must be in writing and must be given to the approved
provider at least 14 days before the day en which the revocation is
to take effect.

(4) The revocation has effect on the day requested, unless another day
- is specified in the notice under subsection (3).
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Section 39-5

(5) The revocation is subject to such conditions (if any) as are
specified in the notice,

Note: Decisions to impose conditions on revocations under this section ase
reviewable under Part 6.1.
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Division 40 Introduction

Section40-1

Chapter 3—Subsidies

Division 40—Introduction

40-1 What this Chapter is about

The Commonwealth pays subsidies to approved providers for
*aged care that has been provided. These subsidies are:

¢ - *residential care subsidy (see Part 3.1);
*  “community care subsidy (see Part 3.2);

* ‘*flexible care subsidy (see Part 3.3).

A number of approvais and other decisions may need to have been
-made under Chapter2 before a particular kind of payment can be
made (see section 5-2). Receipt of payments under this Chapter
gives rise to certain responsibilities, that are dealt with in

Chapter 4.
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Section 41-1

Part 3.1—Residential care subsidy
Division 41—Introduction

41-1 What this Part is about

The *residential care subsidy is a payment by the Commonwealth
to approved providers for providing residential care to care
recipients.

Table of Divisions

4] Introduction
42 Who is eligible for résidential care subsidy?
43 How is residential care subsidy paid? /

44 ‘What is the amount of residential care subsidy?

41-2 The Residential Care Subsidy Principles

*Residential care subsidy is also dealt with in the Residential Care
Subsidy Principles. The provisions in this Part indicate when a
particular matter is or may be dealt with in these Principles.

Note: The Residential Care Subsidy Principles are made by the Minister
under secfion 96-1, )

41-3 Meaning of residential care

(1) Residential care is personal care or nursing care, or both personal
care and nursing care, that:
(a} is provided to a person in a residential facility in which the
person is also provided with accommodation that includes:
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{i) meals and cleaning services; and
(i) appropriate staffing, furnishings, furniture and
equipment for the provision of that care and
accommodation; and
(b) meets any other requirements specified in the Residential
Care Subsidy Principles.

(2) However, residential care does not include any of the following:

(a) care provided to a person in the person’s private home;

(b) care provided in a hospital or in a psychiatric facility;

(c) care provided in a facility that primarily provides care to
people who are not frail and aged.
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Division 42—Who is eligible for residential care subsidy?

42-1 Eligibility for residential care subsidy

(1) An approved provider is eligible for *residential care subsidy in
respect of a day if the Secretary is satisfied that, during that day:
{a) the approved provider holds an allocation of *places for

residential care subsidy that is in force under Part 2.2 (not
being a *provisional allocation); and

* (b) the approved provider provides residential care to a care
recipient in respect of whom an approval is in force under
Part 2.3 as a recipient of residential care; and .

(c) the residential care service through which the care is

provided meets its *accreditation requirement (if any)
applying at that time (see section 42-4).

Note I: A care recipient ¢an be taken to be provided with residential care
while he or she is on ~leave from that care (see section 42-2).

Note 2:  If the care recipient’s approval under Part 2.3 is not in force, subsidy
will not be payable. (For examgple, the approval may have been given
only for a limited period,)

(2) However, the approved provider is not eligible in respect of
residential care provided to the care recipient during that day if:

{a) it is excluded because the approved provider exceeds the
approved provider’s allocation of *places for residential care
subsidy (see section 42-7); or

(b) the approved provider stopped providing residential care to
the person during that day; or

(c) subject to subsection (3), another approved provider would,
but for this paragraph, also be eligible for *residential care
subsidy in respect of residential care provided fo the same
care recipient during that day.
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Section 42-2

(3) Paragraph (2){c) does not apply if the approved provider started
providing residential care to the care recipient before the other
approved provider.

Note: Eligibility may alse be affected by Division 7 (relating to a person’s

approval as a provider of aged care services) or Division 20 (relating
to a person’s approval as a recipient of residential care).

42-2 Leave from residential care services

(1) On each day during which a care recipient is ont *leave under this
section from a residential care service, the care recipient is taken,
for the purposes of this Part (other than section 42-3), to be
provided with residential care by the approved provider operating
the residential care service.

(2) A care recipient is on *leave under this section from a residential
care service on all the days of any period during which the care
recipient attends a hospital for the purpose of receiving hospital
treatment.

Note: Attending & hospital for a period of *extended hospital leave may
result in a lower *classification level applying to the care recipient

(see section 44-4} for the purpose of working out the amount of
subsidy.

(3) A care recipient is on *leave under this section from a residential
care service on a day if: -
(a) during the whole of that day, the care recipient is absent {rom
the residential care service; and
(b) the care recipient does not, during that day, attend a hospital
for the purpose of receiving hospital treatment; and
(¢) the number of days on which the care recipient has
previously been on leave under this subsection, during the
current financial year, is less than 52.
Note: If a care recipient is taken not to have been provided with care

because the maximum namber of days has been exceeded, subsidy
will not be payable in respect of those days. However, ihe care
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Section 42-3

recipient may agree to pay a fee to the approved provider to reserve
the care recipient’s “place in the service. The maximuem amount in
such a case is set by section 58-6.

(4) Despite subsections (2) and (3), a care recipient cannot be on
*leave under this section from a residential care service during any
period during which the residential care in question would have
been *respite care,

42-3 Working out periods of leave

(1) In working out the days on which a care recipient is on *leave
under section 42-2:
{a) include the day on which the period commenced; and
(b) do not include the day on which the approved provider
recommenced, or commenced, providing residential care to
the care recipient.

Note: Absences that do not include an overnight absence from a residential
care service are not counted as  leave because of paragraph (b).

(2) Subject to subsection (3), a care recipient cannot be on *leave
under section 42-2 from a residential care service before he or she
*enters the service.

(3} A care recipient may be on leave under section 42-2 on the days
during the period starting on the later of:
(a) the day on which he or she was notified that there was a
vacancy in the residential care service in question; or
(b) the day that is 7 days, or such other period as is specified in
the Residential Care Subsidy Principles, before the day on
which the person *enters the residential care service;
and ending on the day of entry.
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42-4 Accreditation requirement

(1) On or after the *accreditation day, a residential care service meets
its accreditation requirement at all times during which:
(a) there is in force an accreditation of the service by an
*accreditation body; or

(b) there is in force a determination under section 42-5 that the

service is taken, for the purposes of this Division, to meet its
accreditation requirement,

(2) The “accreditation day is:.

(a) the day specified in the Residential Care Subsm[y Prmmples,
. or

(b) if no such day is specxflecl in the Residential Care Submdy
Principles—1 January 2001.

(3) Subject to subsection (6), a residential care service meets its
accreditation requirement at all times during the application peried
if the approved provider conducting the service had, before the
start of the application period, applied to an *acereditation body for
accreditation of the service.

(4) The application period is the period starting:
(a) on the day specificd in the Residential Care Subsidy
Principles; or o

(b} if no such day is specified in the Residential Care Subsidy
Principles—1 January 2000;

and finishing at the end of the day before the *accreditation day.

(5) The Residential Care Subsidy Principles may specify a day,
occurring before the *accreditation day, on and after which all
residential care services must comiply with standards, or other
requirements, set out in those Principles in order to meet their
*accreditation requirements.
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Section 42-5

(6) A residential care service does not meet its accreditation
reguirement on a particular day if:
(2) the day is a day specified in the Residential Care Subsidy
Principles as mentjoned in subsection (3), or @ later day; and
(b} there is in force a determination by an *accreditation hody
that the service does not comply with the ‘standards specified
in respect of that specified day.

42-5 Determinations allowing for exceptional circumstances

(1) The Secretary may determine, in accordance with the Residential
Care Subsidy Principles, that a residential care service is taken, for
the purposes of this Division, to meet its *accreditation
requirement. However, the Secretary must first be satisfied that
exceptional circumstances apply to the service.

Note: Refusals to make determinations are reviewable under Part 6.1.

{2) The following are examples of the matters that the Residential
Care Subsidy Principles may require the Secretary to take into
account;

(a) the reasons for a residential care service not meeting the
standards required for accreditation;

(b) the action that the approved provider conducting a residential
care service must take for the service to meet those
standards; ‘

(c) the impact of a residential care service not meeting those
standards on the residential care, accommodation and other
services provided through the service to care recipients.

(3) The Secretary must not make a determination if:
l (a) there is an immediate or severe risk to the safety or
well-being of care recipients to whom residential care is
being provided through the residential care service; or
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Section 42-5

(b) the approved provider has not applied for accreditation of the
service; or

(¢) & determination under this section has previously been made
in relation to the service and the service has not subsequently
met its *accreditation requirement as set out in section 42-4;
or N

(d) any circumstances specified in the Residential Care Subsidy
Principles for the purposes of this paragraph apply.

(4) A determination ceases to be in force on the earlier of:
(a) the end of 6 months, or such shorter period as is specified in
the determination, after the determination is made; or
(b} the occwitence of a specified event, if the determination so
provides.

Note: - Determinations specifying periods or events are reviewable under Part
6.1.

(5) I the Secretary needs further.information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to give the further information within 28
days after receiving the notice.

(6) The application is taken to be withdrawn if the applicant does not
give the further information within 28 days.

Note: The period for giving the furthec-information can be extended—see
section 96-6. i

(7) The notice must contain a statement setting out the effect of
subsection (6).

(8) The Secretary must notify the approved provider, in writing, of the
Secretary’s decision on whether to make the determination. If the
Secretary makes the determination, the notice must inform the
approved provider of:

(a) the period at the end of which; and
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Section 42-6

(b) any event on the occurrence of which;
the determination will cease to be in force.

(9) A notice under subsection (8) must be given to the approved
provider: .
(a) within 28 days after receiving the application; or
(b} if the Secretary has requested further information under
“subsection (5)—within 28 days after receiving the
information.

42-6 Revocation of determinations

(1) The Secretary must revoke a determination under section 42-5 if
satisfied that: -

(a) the exceptional circumstances that applied to the residential
care service in question at the time the determination was
made no longer apply; or

(b) circumstances have changed such that one or more of the
circumstances referred to in subsection 42-5(3) now applies.

Note: Revocations of determinations are reviewable under Part 6.1,

{(2) The Secretary must, in writing, notify the approved provider
conducting the service of the Secretary’s decision to revoke the
determination. The notice must be given within 7 days after the
decision is made,

42-7 Exceeding the number of places for which there is an allocation

(1) For the purposes of a person’s eligibility for *residential care
subsidy, residential care provided to a particular care recipient on a
particular day is excluded if: i

(a) the number of care recipients provided with residential care
by the approved provider during that day exceeds the number
of *places included in the approved provider's allocation of
PMaces for residential care subsidy; and

*To find definitions of asterisked terms, see the Dictionary in Schedule 1,
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Section 42-8

(b) the Secretary decides, in accordance with subsection (2), that
the residential care provided to that particular care recipient
on that day is to be excluded.

(2) In deciding under paragraph (1)(b) which residential care is to be
excluded, the Secretary must:
(a} make the number of exclusions necessary to ensure that the
number of *places for which *residential care subsidy will be
. payable does not exceed the number of places included in the
approved provider’s allocation of places for residential care
subsidy; and ) ‘
(b) exclude the residential care in the reverse order in which the
care recipients *entered the residential care service for the
provision of residential care.

42-8 Notice of refusal to pay residential éare subsidy

If:
(a) an approved provider has ¢laimed *residential care subsidy in
“respect of a person; and
(b) the approved provider is not eligible for residential care
subsidy in respect of that person;
the Secretary must notify the approved provider, in writing,
accordingly. ‘ '
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' Section 43-1

Division 43—How is residential care subsidy paid?

43-1 Payment of residential care subsidy

(1) Residential care subsidy is payable by the Commonwealth to an
approved provider in respect of each *payment period (see section
43-2) during which the approved provider is eligible under section
42-1, However, it is not payable in respect of any days during that
period on which the approved provider is not ¢ligible.

(2) Residential care subsidy is separately payable by the
Commonwealth in respect of each residential care service through
which the approved provider provides residential care.

(3) The Secretary may, in accordance with the Residential Care
Subsidy Principles, deduct from the amount of residential care
subsidy otherwise payable in respect of a *payment period such of

‘the following amounts as apply to the residential care sérvice in
question: '

(a) deductions for fees (see section 43-5);
(b) *capital repayment déductions (see section 43-6);

(c) deductions for additional recurrent funding (see
section 43-7);
(d} non-compliance deductions (see section 43-8).

43-2 Meaning of payment period

A payment period is:
(a) acalendar month; or

(b) such other period as is set out in the Residential Care
SubsidyPrinciples.
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Section 43-3 Section 43-4
1 43-3 Advances 1 43-4 Claims for residential care subsidy
2 (1) Subject to subsection 4?—4(2), *resi('ientiaI care sul.lsidy is payable 2 ‘(1) For the purpose of obtaining payment of *residential care subsidy
3 by the C_ommonwealth in advanf:c, in respect of a *payment period, 3 in respect of a residential care service through which an approved
4 at such times as the Secretary thinks fit. 4 provider provides residential care, the approved provider must, as
. H - .
5 (2) The Secretary must work out the amount of an advance to be paid Z f}?: g:zrgz' actfcable after the cnd o_f cach “payment period, give to
6 to an approved provider in respect of the first *payment period or ary . : :
7 the second payment period for a residential care service by 7 (a) aclaim, in the fox?n approvefl by the Secretary, {?or re_mdcntlal
g estimating the amount of *residential care subsidy that will be 8 care.submdy that is payable o respect of the rcmdent@ care
0 payable for the days in that period. 9 service for that payment period; and
: : 10 (b) ‘any information relating to the claim that is stated in the form
10 {3) The Secretary must'work out the amount of an advance to be paid 11 to be required, or that the Secretary requests; and
11 to an'apl_)rove_d provider in respect of subsequent *payment periods 12 (¢) copies of any documents relating to the claim, or to the
12 fora 1"351_(3‘3“‘1_131 care service by: 13 payment of *residential care subsidy, that are stated in the
13 (a) estimating the amount of *residential care subsidy that will 14 form to be required, or that the Secretary requests.
14 be payable (taking into account any deductions under : .
b 15 subsection 43-1(3)) for the days in the period; and 15 (2) Ail advance of *residgntial care sujbsidy is not Payable in respect of
. 16 (b) increasing or reducing that amount to make any adjustments 16 a pa.yment perlod.for the residential care service if the approved
.17 that the Secretary reasonably believes are necessary to take 17 provider has not given to the Secretary under subsection (1) a
18 account of likely underpayments or overpayments in respect 18 claup relating to the second last preceding payment period for the
19 of advances previously paid under this section. lg service. .
) 20 Example: An advance of subsidy is not payable for March if the Secretary has
20 {(#) The amounts of advances must be worked out in accordance with 21 not been given a claim for January of the same year {(assuming the
7 any requirements set out in the Residential Care Subsidy 2 " payment periods are all calendar months—see section 43-2).
2 Principles. ; i
rinciples - 23 (3) Subsection (2) does not apply to the first *payment period or the
" 23 (5) The Secretary may, in deciding whether to reduce the amount of an 24 second payment period fqr a residential care service.
24 ad i ikeli i . . . .
. m:*‘é:;;‘;if;é’;:;% al’)hh(t?’t) (b), take into agco;mt the likelihood of 2 (4) Ifall the places in a residential care service are transferred from
iy beine waived und ng g Sl‘eﬁcqver a particular. overpayment 26 one person to another, subsection (2) does not apply to the first 2
g nder section 7o-0. 27 *payment periods for the residential care service that oceur after
L7 Note: Subsection (5) allows the Secretary to take account of waivers in 28 the transfer took effect. -
28 respect of overpayments caused, for example, by some cases of ’
29 incorrect determinations of the “ordinary incomes of care rec'fpients. i 29 (5) If: )
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Section 43-5

{(a) apart from this subsection, the operation of paragraph (1)(c)
would result in the acquisition of property from a person
otherwise than on just terms; and

{b) the acquisition would be invalid because of paragraph (xxxi)
of the Constitution;

the Commonwealth is liable to pay compensation of a reasonable
amount to the persen in respect of the acquisition.

43-5 Deductions for fees

The Secretary may, on behalf of the Commonwealth, enter into an
agreement with an approved provider, under which:

(a) amounts equal to the fees payable by the approved provider
for applications made under this Act are to be.deducted from
amounts of *residential care subsidy otherwise payable to the
approved provider in respect of the residential care service
specified in the agreement; and

(b) so far as amounts are so deducted, the approved provider
ceases to be liable to the Commonwealth for payment of the
fees. :

43-6 Capital repayment deductions

(1) Capital repayment deductions apply in respect of a residential care
service if: ra
(a) the approved provider is granted *extra service status under
. Division 32 in respect of the service, or in respect of a

*distinct part of the service; and

(b) the Commonwealth has previously made capital payments in
respect of the service, whether or not the payments were
made to that approved provider; and

(c) the payments have not been repaid to the Commonwealth,

The capital repayment deductions are applied in accordance with
an agreement entered into under this section.
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Section 43-6

(2) The Secretary may, on behalf of the Commonwealth, enter into an
agreement with the approved provider, under which:

(a) amounts equal to the capital payments made in respect of the
service are to be deducted from amounts of *residential care
subsidy otherwise payable to the approved provider in
respect of the service; and

(b) -so far as amounts are s¢ deducted, the approved provider
ceases to be liable to the Commonwealth for repayment in
respect of the capital payments.

Note: Entering into such an agreement may be a condition of the granting of
*extra service status (see parageaph 32-8(5Hb).

(3) However, only a proportion of the amounts equal to the capital
payments made in réspect of the service are to be deducted under
the agreement if*

(a) “extra service status is granted only in respect of a *distinct
part of the service; or
(b} some or all of the capital payments were made more than 5
years before the first of the deductions is to be made; or
(¢) the circumstances (if any) specified in the Residential Care
Subsidy Principles apply.
The proportion is to be worked out in accordance with the
Residential Care Subsidy Principles.

(4) The agreement must provide for the deductions to be completed
within 3 years after the making of the first deduction.

(5) In this section:

capital payment means:
(a) a *residential care grant; or
(b) financial assistance by way of a grant under Part IT, or
Division 3 of Part 1, of the Aged or Disabled Persons Care
Act 1954; or

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 43-7

(¢} a grant of a Commonwealth benefit under Part VAR or VAC
of the National Health Act 1953, or

(d) a grant under the Aged or Disabled Persons Hostels Act
1972; or

{e) -a grant approved on or after 1 July 1989 under the program
known as the Residential Aged Care Upgrading Program; or

(f capital funding approved on or after 1-July 1989 under the
program known as the Small Homes Capital Funding
Initiative; or

(g) a payment of a kind specified in the Residential Care
Subsidy Principles.

43-7 Deductions for addition.al_. recurrent funding

(1) Deductions for additional recurrent funding apply in respect of &
residential care service that is *certified if an amount of
Commonwealth benefit is payable, to a-person other than the
approved provider, under Part VAB .or VAC of the National
Health Act 1953 in respect of:

(a) eligible préemises (within the meaning of Part VAB of that
Act) that correspond to the residential care service; or

(b} an eligible nursing home (within the meaning of Part VAC of
that Act) that corresponds to-the residential care service.

(2) The amount of the deductions for, additional recurrent funding in
respect of a *payment period is the sum of all the amounts of
Commonwealth benefit referred to in subsection (1) that the
Commonwealth paid during that payment period.

43-8 Non-compliance deductions

(1) Subject to subsection (2), non-compliance deductions apply in
respect of a residential care service if conditions, to which the
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Section 43-9

allocation of the *places included in the service are subject under
section 14-5 or 14-6, relating to:
(a) the propomon of care to be provided to concessmnal
residents and *assisted residents; or
(b) the proportion of care to be provided to recipients of “respite
care;
have not been met.

(2) The Residential Care Subsidy Principles may specify
circumstances in which non-compliance deductions do not apply
even if the conditions referred to in s_ubsection (1) have not been
met.

(3) The Secretary must notify the approved provider conducting a
residential care service if, in respect of a *payment period,
non-compliance deductions apply in respect of the residential care
service. The notice must be in wntmg and must set out why

non~comp]1ance deductions apply. S

(4) The amount of a non—cornphance deduction is the amount worked
out in accordance with the Residential Care Subsidy Principles.

Note: Non-compliance deductions do not affect the maximum fees payable
by residents (see Division 38).

43-9 Recovery of overpayments

This Division does not affect the Commonwealth’s right to recover
overpayments under Part 6.5.
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Section 44-1

Division 44—What is the amount of residential care
subsidy?

44-1 What this Division is about

Amounts of *residential care subsidy payable under Division 43 to
an approved provider are worked out under this Division in respect
of each residential care service, The amount in respect of a
residential care service is determined by adding together amounts’
worked out, using the residential care subsidy calculator in section
44-2, in respect of individual care recipients in the service.

Table of Subdivisions

44-A  Working out the amount of residential care subsidy
44-B  The basic subsidy amount
44-C  Primary supplements
44-D  Reductions in subsidy
44-E  The income test
44.F  Other supplements
o
Subdivision 44-A—Working out the amount of residential care
subsidy

44-2 Amount of residential care subsidy

(1) The amount of *residential care subsidy payable to an approved
provider for a residential care service in respect of a "payment
period is the amount worked out by adding together the amounts of

e residential care subsidy for each care recipient:
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Section 44-3

(a) to whom the appreved provider provided residential care
through the residential care service during the period; and

(b) in respect of whom the approved provider was eligible for
residential care subsidy during the period.

{2} This is how to work out the amount of *residential care subsidy for
a care recipient in respect of the *payment period.

Residential care subsidy calculator

Step 1. Work out the basic subsidy amount using
Subdivision 44-B. -

Step2.  Add to this amount the amounts of any primary
supplements worked out using Subdivision 44-C.

Step 3. Subtract the amounts of any reductions in subsidy
worked out using Subdivision 44-D. s

Step 4.  Subtract any. further reduction worked out by applying
the ircome test under Subdivision 44-E.

Step 5. Add the amounts of any other supplements worked out
using Subdivision 44-F.

The result is the amount of residential care subsidy for the care
recipient in respect of the payment period.

Subdivision 44-B—The basic subsidy amount

44-3 The basic subsidy amount

(1) The basic subsidy amount for the care recipient in respect of the
' *payment period is the sum of all the basic subsidy amounts for the
days during the period on which the care recipient was provided
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Section 44-4

with residential care through the residential care service in
question.

(2) The basic subsidy amount for a day is the amount determined by
the Minister in writing.

(3) The Minister may determine different amounts (including nit
amounts) based on any one or more of the following:

(a) the *classification levels for care recipients beirig provided
with residential care;

(b) whether the residential care being provided is *respite care;

(c) the times at which a care recipient “entered a residential care
service;

(d) the State or Territory in which a residential care service is
located;

(e) any other matters specified in the Residential Care Subsidy
Principles;

(f) any other matters determined by the Minister.

44-4 Effect on classification levels of long periods in hospital

(1) For the purposes only of working out the basic subsidy amount, the
care recipieni’s *classification level for a particular day is taken to
be reduced, as provided in subsection (2) or (3}, if, on that day:

(a) the care recipient is on *extendéfﬁlospital leave; and

(b) the care recipient’s clagsification level at the time the care
recipient started that period of leave (his or her nermal
classification level) is not the *lowest applicable
classification level.

(2) If the care recipient’s normal classification level is one level above
the *lowest applicable classification level, the care recipient’s
classification level for that day is taken to be reduced to the lowest
applicable classification level.
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Subsidies Chapter 3
Residentiak care subsidy Part 3.1
What is the amount of residential care subsidy? Division 44

Section 44-5

{3} If the care recipient’s normal *classification level is 2 or more
levels above the *lowest applicable classification level, the care
recipient’s classification level for that day is taken to be reduced
by 2 classification levels.

Subdivision 44-C—Primary supplements

44-5 Primary supplements

“The primary supplements for the care recipient under step 2 of the
residential care subsidy calculator in section 44-2 are such of the
following supplements as apply to the care recipient in respect of
the *payment period:

(a) the concessional resident supplement (see section 44-6);

(b) the respite supplement (see section 44-12);

{c) the oxygen supplement (see section 44-13);

(d) the enteral feeding supplement (see section 44-14);

(¢) any additional primary supplements (see section 44-16).
Note: The supplements under this Subdivision are taken into account in

applying the income test under Subdivision 44-E. (The supplements

under Subdivision 44-F are not taken into account in applying the
income test)

44-6 The concessional resident supplement

(1) The concessional resident supplement for the care recipient in
respect of the *payment period is the sum of all the concessional
resident supplements for the days during the period on which:

{a) the care recipient was provided with residential care (other
than *respite care) through the residential care service in
question; and

(b) the care recipient.was eligible for a *concessional resident
supplement.
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

Section 44-6

(2} The care recipient is eligible for a concessional resident
supplement on a particular day if, on that day:
(a) subject to subsection (3), the care recipiént’s *classification
level is not the *lowest applicable classification level; and
(b) the care recipient is a “concessional resident or an *assisted
resident; and
(c) the residential care service is *certified; and
(d) the residentiai care provided to the care recipient is not
provided on an extra service basis for the purposes of
Division 36.
However, the care recipient must have *entered the residential care
service after the residential care service was cerfified.

(3) Paragraph (2)(a) is not to be taken to'affect a care recipient’s
eligibility for concessional resident supplement on a particular day
if, on that day, the care recipient’s classification level is the
*lowest applicable classification level only becanse of the
operation of section 44-4 (which deals with long periods in
hospital).

(4) The concessional resident supplement for a particular day is the
amount determined by the Minister in writing.

(5) Subject to subsection (6), the Minister may determine different
amounts (including nil amounts) based-on any one or more of the
following:

(a) the amount of *accommodation bond paid by a care recipient
for *entry to a residential care service;

(b) the value of assets held by a care recipient;

(c) whether the residential care with which a care recipient is
provided is *respite care;

{d) any other matters specified in the Residential Care Subsidy
Principles.
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Residential care subsidy Part 3.1
What is the amount of residential care subsidy? Division 44

Section 44-7

{6) The Minister must determine lower amounts in respect of *assisted
residents than the Minister determines in respect of “concessional
residents.

44-7 Meaning of concessional resident

(1) A person is a concessional resident if the person is being provided
with residertial care through a residential care service and, at the
applicable time under subsection (2):

(a) the person was receiving an “income support payment; and
(b) the person had not been a *homeowner for 2 years or more,
or owned a home that was occupied by:
(i} the *partner or a “dependent child of the person; or
(ii) a carer, or a “close relation, of the person who had
occupied the home for the past 5 years and, at the
applicable time, was eligible to receive an income
support payment; and
(¢) the value of the person’s assets was less than:  /
(i) the amount cbtained by rounding to the nearest $500.00
(rounding $250.00 upwards}) an amount equal to 2.5
times the *basic age pension amount at the time in
question; or
(ii) such other amount as is specified in, or worked out in
accordance with, the Residential Care Subsidy
Principles.

Note: A *concessional resident cannot be reqmred to pay an accommodation
bond—see section 57-12.

" (2) The applicable time for the purposes of subsection (1) is:
(a) if: '
(i) the person had, within 28 days prior to “entry to the

residential care service, been provided with residential
care through another residential care service; and
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Divisien 44 What is the amount of residential care subsidy?

Section 44-8

{(ii) the person had paid an *accommodation bond for entry
to that other service;
the time that was, under this subsection, the applicable time
in respect of that other service; or
(b) in any other case—the time at which the person entered the
residential care service.

(3) A person is also a concessional resident if a determination is in
force under section 57-14 in respect of the person.

44-8 Meaning of assisted resident

(1) A person is an assisted resident if the person is being provided
with residential care through a residential care service and, at the
applicable time under subsection (2):

(a) the person was receiving an “income support payment; and
(b} the person had not been a *homeowner for 2 years or more,
or owned a home that was occupied by:

(i) the *partner or a *dependent child of the person; or

(ii) a carer, or a *close relation, of the person who had
oceupied the home for the past 5 years and, at the
applicable time, was eligible to receive an income
support payment; and

(c) the value of the person'’s assets was less than:

(i) the amount obtained by rounding to the nearsst $500.00
(rounding $250.00 upwards) an amount equal to 4 times
the *basic age pension amount at the time in question;
or

(ii) such other amount as is specified in, or worked out in
accordance with, the Residential Care Subsidy
Principles;

but more than:

(iii) the amount obtained by rounding to the nearest $500.00

(rounding $250.00 upwards) an amount equal to 2.5
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Subsidies Chapter 3
Residential care subsidy Part 3.1
‘What is the amount of residential care subsidy? Division 44

Section 44-9

- times the *basic age pension amount at the time in
question; or
(iv) such other amount as is specified in, or worked out in
accordance with, the Residential Care Subsidy
Principles.

* . - . T
Note: An “assisted resident may be required to pay an accommodation bond.

(2) The applicable time for the purposes of subsection (1) is:
(a) if:

(i) the person had, within 28 days prior to "entry to the
residential care service, been provided with residential
care through another residential care service; and

(ii) the person had paid an *accommodation bond for entry
to that other service;
the time that was, under this subsection, the applicable time
in respect of that other service; or

(b) in any other case—the time at which the person entered the
residential care service. ’

44-9 Person taken not to be a concessional resident or an assisted
resident if asset information not provided

If:

" (a) acare recipient is provided with residential care through a
residential care service at a particular time; and

(b} at that time, the care recipient has not given to the approved

provider conducting the residential care service sufficient
information about the care recipient’s assets for the approved
provider to determine whether the care recipient is an
*assisted resident or a *concessional resident;

the person is taken, for the purposes of this Act, notto be a

concessional resident or an assisted resident at that time.
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

Section 44-10

44-1¢ How to work cut the valae of a person’s assets

(1) Subject to this section, the value of a person’s assets for the
purposes of section 44-7 or 44-8 is to be worked out in accordance
with the Residential Care Subsidy Principles.

(2) If the care recipient is a *homeowner, the value of the home owned
by the care recipient is to be distegarded in working out the value
of the care recipient’s assets if, at the time of the care recipient’s
“entry to the residential care service, the home was occupied by:

(a) the *partner or a *dependent child of the care recipient; or
(b) a carer or a *close relation of the care recipient, who:
(i} had occupied the home for the past 5 years; and
(ii) was eligible to receive an *income support payment at
the time of the care recipient’s entry to the residential
care service.

(3) The value of the assets of a person who is a *member of a couple is
taken to be 50% of the sum of:
(a) the value of the person’s assets; and
(b) the value of the assets of the person’s *partner.

(4) A reference to the value of the assets of a person is, in relation to
an asset owned by the person jointly or in commeon with one or
more other people, a reference to the ¥alue of the person’s interest

in the asset.

—

44-11 Definitions relating to concessional residents and assisted
residents

(1) In sections 44-7, 44-8, and 44-10 and in this section:

close relation, in relation to a person, means:
(a) the father or mother of the person; or
(b) asister, brother or child of the person; or
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Section 44-11

(¢) a person included in a class of persons specified in the
Residential Care Subsidy Principles.

dependent child has the meaning given by subsection (2).

homeowner has the meaning given by the Residential Care
Subsidy Principles.

member of a couple means:

(a) aperson who is legally married to another person, and is not
living separately and apart from the person on a permanert
basis; or

(b) a person who lives with another person in a marriage-like
relationship, although not legally married to the other person.

partier, in relation to a person, means the other *member of a
couple of which the person is also a member.

(2) A young person (see subsection (3)) is a dependent child of a
person (in this subsection referred to as the adult) if:

{(2) the adult is legally responsible (whether alone or jointly with
another person} for the day-to-day care, welfare and
development of the young person; and

(b) the young person is not:

(i) in full-time employment; or

(ii) in receipt of a social security pension (within the
meaning of the Social Security Act 1991) or a social
security benefit (within the meaning of that Act); or

(iii} included in a class of people specified in the Residential
Care Subsidy Principles,

(3) A reference in subsection (2) to a young person is a reference to
any of the following:

(a) a person under 16 years of age;
(b} a person who:
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Division 44 What is the amount of resideniial care subsidy?

Section 44-12

(i} has reached 16 years of age, but is under 25 years of
age; and
(i) is receiving full-time education at a school, college or
university;
(¢) aperson included in a class of people specified in the
Residential Care Subsidy Principles.

(4) The reference in paragraph (2)(a) to care does not have the
meaning given in the Dictionary in Schedule 1.

44-12 The respite supplement

(1) The respite supplement for the care recipient in respect of the
*payment period is the sum of all the respite supplements for the
days during the period on which:

(a) the care recipient was provided with residential care through
the residential care service in question; and

(b) the care recipient was eligible for a respite supplement.

(2) The care recipient is eligible for a respite supplement on a
particular day if, on that day:
(a) the residential care provided through the residential care
service:
(i) was provided as *respite care; and
(ii) meets any requirements 'sia/ec_:iﬂed in the Residential
Care Subsidy Principles; and
(b) the care recipient’s approval under Part 2.2 was not limited
50 as to preciude the provision of respite care; and
(c) the number of days on which the care recipient had
previously been provided with residential care as respite care
during the financial year in which the day occurred does not
equal or exceed the number specified, for the purposes of this
paragraph, in the Residential Care Subsidy Principles; and
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Subsidies Chapter 3
Residential care subsidy Part 3.1
‘What is the amount of residential care subsidy? Division 44

Section 44-13

{d) immediately before that day, the number of successive days
on which the care recipient had been provided with
residential care as respite care does not equal the number
specified, for the purposes of this paragraph, in the
Residential Care Subsidy Principles.

(3} The respite supplement for a particular day is the amoﬁnt
determined by the Minister in writing.

{(4) The Minister may determine different amounts (including nil
amounts) based on any one or more of the following:

(a) the different levels of care at which a care recipient may be
assessed under section 22-4;

(b) whether a residential care service is *certified;

{c) whether a care recipient *enters a residential care service, for
provision of *respite care, before or after the service is
certified;

(d) whether a care recipient continues to be provided with
residential care through a residential care service ~
immediately after ceasing to be provided with *respite care
through that service;

{e) whether a care recipient is a *member of a couple;

(f) any other matters spcéified in the Residential Care Subsidy
Principles.

44-13 The oxygen supplement

(1) The oxygen supplement for the care recipient in respect of the
*payment period is the sum of all the oxygen supplements for the
days during the period on which:

(2) the care recipient was provided with residential care through
the residential care service in question; and

(b) 2 determination was in force under subsection (2) in relation
to the care recipient; and
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Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

§ection 44-14

(¢) the residential care provided through the residential care
service included administering oxygen to the care recipient in
circumstances of a kind specified in the Residential Care
Subsidy Principles.

(2) The Secretary may determine that a care recipient is eligible for an
oxygen supplement.

Note: Refusals to malke determinations are reviewable under Part 6.1.

(3) In deciding whether to make a determination, the Secretary must
comply with any requirements, and have regard to any matters,
specified in the Residential Care Subsidy Principles.

{(4) An approved provider that is providing, or is to provide, residential
care to a care recipient may apply to the Secretary, in the form
approved by the Secretary, for a determination under subsection
(2) in respect of the care recipient.

(5) The Secretary must notify the applicant, in writing, of the
Secretary’s decision on whether to make the determination, The
notice must be given within 28 days after the decision is made.

(6) The oxygen supplement for a particular day is the amount:
(a)} determined by the Minister in writing; or
(b)' worked out in accordance with a method determined by the
Minister in writing, -

(7) The Minister may determine different amounts (including nil
amounts) based on any matters determined by the Minister in
writing.

44-14 The enteral feeding supplement

{1) The enteral feeding supplement for the care recipient in respect of
the *payment period is the sum of all the enteral feeding
supplements for the days during the period on which:
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Section 44-14

(a) the care recipient was provided with residential care through
the residential care service in question; and

(b} a determination was in force under subsection (2) in relation
to the care recipient; and

(¢} the residential care provided through the residential care
service included providing enteral feeding to the care
recipient in circumstances of a kind specified in the
Residential Care Subsidy Principles,

(2) The Secretary may determine that a care recipient is eligible for an
enteral feeding supplement. '

Note: ~ Refusals to make determinations are reviewable under Part 6.1,

(3) In deciding whether to make a determination, the Secretary must
comply with any requirements, and have regard to any maiters,
specified in the Residential Care Subsidy Principles.

(#) An approved pravider that is providing, or is to provide, residential
care Lo a care recipient may apply to the Secretary, in thé form
approved by the Secretary, for a determination under subsection
(2) in respect of the care recipient.

(5) The Secretary must notify the applicant, in writing, of the
Secretary’s decision on whether to make the determination. The
notice must be given within 28 days after the decision is made,

(6) The enteral feeding supplement for a particular day is the amount:
(a) determined by the Minister in writing; or

(b) worked out in accordance with a method determined by the
Minister in writing.

(7) The Minister may determine different amounts (including nil
amounts) based on any matters determined by the Minister in
writing,
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

Section 44-15

44-15 Requests for furiher information

(1) I the Secretary needs further information to determine an
application under section 44-13 or 44-14, the Secretary may give
to the applicant a notice requesting the further information:

(a) within the period specified in the notice; or
{b) if no period is specified in the notice—within 14 days after
receiving the notice.

(2) The application is taken to be withdrawn if the applicant does not
give the further information within whichever of those periods
applies.

Note: The period for giving further information can be extended—see
section 96-6.

{3) The notice must contain a statement setting out the effect of
subsection (2).

44-16 Additional primary supplements

(1) The Residential Care Subsidy Principles may provide for
additional primary supplements.

(2) The Residential Care Subsidy Principles may specify, in respect of
each such supplement, the circumstances in which the supplement
will apply to a care recipient in respect of a *payment petiod.

(3) The Minister may determine in writing, in respect of each such
supplement, the amount of the supplement, or the way in which the
amount of the supplement is to be worked out.
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Section 44-17

Subdivision 44-D—Reductions in subsidy

44-17 Reductions in subsidy

The reductions in subsidy for the care recipient under step 3 of the
residential care subsidy calculator in section 44-2 are such of the
following reductions as apply to the care recipient in respect of the
*payment period:

(a) the extra service reduction (see section 44-18);

(b) the adjusted subsidy reduction (see section 44-19);

(c) the compensation payment reduction (see section 44-20).

44-18 The extra service reduction

(1) The extra service reduction for the care recipient in respect of the
*payment pericd is the sum of all the extra service reductions for
days during the period on which:

() the care recipient was provided with residential caré through
the residential care service in question; and

(b) the care is provided in respect of a place that is an *extra
service place (see Division 31), or the care is required, under
a condition of a kind specified in paragraph 32-8(3)(b), to be
provided on an extra service basis.

{2) The extra service reduction for a particular day is an amount equal
t0 25% of the daily rate of the extra service fee in force for the
*place under Division 35.

44-19 The adjusted subsidy reduction

(1) The adjusted subsidy reduction for the care recipient in respect of
the “payment period is the sum of all the adjusted subsidy
reductions for days during the period on which:
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Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

Section 44-20

{2) the care recipient is provided with residential care through
the residential care service in question; and
(b) the residential care service, or the part of the residential care
service through which the care is provided, is determined by
" the Minister in writing to be an adjusted subsidy residential
care service.

(2) The adjusted subsidy reduction for a particular day is the amount
determined by the Minister in writing.

(3) The Minister may determine different amounts based on any
matters determined by the Minister in writing,

44-20 The compensation payment reduction

(1) The compensation payment reduction for the care tecipient in
respect of the *payment period is the sum of all compensation
payment reductions for days during the period:

(2) on which the care recipient is provided with residential care
through the residential care service in question; and
(b) that are covered by a compensation entitlement.

(2) For the purposes of this section, a day is covered by a
compensation entitlement if:

{a) the care recipient is entitled to.compensation under a
judgment, setilement or reimibursement arrangement; and

(b) the compensation takes into account the cost of providing
residential care to the care recipient on that day; and

(c) the application of compensation payment reductions to the
care recipient for preceding days has not resulted in
reductions in subsidy that, in total, exceed or equal the part
of the compensation that relates, or is to be treated under
subsection (5) or (6) as relating, to future costs of providing

- residential care.
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Section 44-20

(3) The compensation payment reduction for a particular day is an
amount equal to the amount of *residential care subsidy that would
be payable for the care recipient in respect of the *payment period
if:

(a) the care recipient was provided with residential care on that
day only; and .
(b) this section and Subdivision 44-F did not apply.

(4} However, if:

(a) the compensation payment reduction arises from a judgment
or settlement that fixes the amount of compensation on the
basis that liability should be apporticned between the care
recipient and the compensation payer; and

(b) as a result, the amount of compensation is less than it would
have been if liability had not been so apportioned; and

{¢) the compensation is not paid in a lump sum;

the amount of the compensation payment reduction under
subsection (3) is réduced by the proportion corresponding to the
proportion of liability that is apportioned to the care recipient by
the judgment or settlement.

(3) If a care recipient is entitled to compensation under a judgment or
settlement that does not take int¢ account the cost of providing
residential care to the care recipient, the Secretary may, in
accordance with the Residential Care Subsidy Principles,
determine: -

(a) that, for the purposes of this section, the jndgment or
settlernent is to be treated as having taken into account the
cost of providing that residential care; and

(b) the part of the compensation that, for the purposes of this
section, is to be treated as relating to the future costs of
providing residential care.

Note: Determinations are reviewable under Part 6.1.
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Chapter 3 Subsidies
Part 3.1 Residential care subsidy
Division 44 What is the amount of residential care subsidy?

Section 44-20

(6) It:

Q)

®

&)

{2) a care recipient is entitled to compensation under a
settlement; and
{b) the settlement takes into account the cost of providing
residential care to the recipient; and
{c) the Secretary is satisfied that the settlement does not
adequately take into account the cost of providing residential
care to the care recipient;
the Secretary may, in accordance with the Residential Care
Subsidy Principles, determine the part of the compensation that,
for the purposes of this section, is to be treated as relating to the
future costs of providing residential care.

Note: - Detenminations are reviewable under Part 6.1.

A determination under subsection (5) or (6) must be in writing and
notice of it must be given to the-care recipient.

A reference in this section to the cosis of providing residential care
does not include a reference to an amount that is or may be payable
as an *accommodation bond, except to the extent provided in the
Residential Care Subsidy Principles.

In this section, the following terms have the same meanings as in
the Health and Other Services (Compensation) Act 1995:

- -
compensation
compensation payer
Judgment
reimbursement arrangement

setflement
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Section 44-21

Subdivision 44-E—The income test

44-21 The income test

1

@

3

The income test for the care recipient under step 4 of the
residential care subsidy calculator in section 44-2 is applied by
working out the amount (if any) of the income tested reduction in
respect of the *payment period.

The income tested reduction in respect of the *payment period is
the sum of all the *daily income tested reductions for days during
the period on which the care recipient is provided with residential
care through the residential care service in question.

The *daily income tested reduction for a particular day is worked
out as follows:

Income tested reduction calculator ;

I

Step 1.  Work out the care recipient’s "ordinary income on a
yearly basis (see section 44-24).

Step 2. Work out the care recipient’s *ordinary income free area
(see section 44-26),

Step 3. If the care recipient’s “ordinary income does not exceed
the care recipient’s *ordinary income [ree area, the
income tested reduction is zero.

Step 4. If the care recipient’s *ordinary income exceeds the care
recipient’s *ordinary income free area, the smallest of the
following amounts (rounded down to the nearest cent} is
the *daily income tested reduction:

*, e .
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Section 44-22

(a} the amount equal to 25% of that excess (worked
out on a per day basis);

(b) the amount worked out by subtracting the care
recipient’s *standard resident contribution from an
amount equal to 3 times the *standard pensioner
contribution;

(c) the amount worked out in respect of the “payment
period using steps 1, 2 and 3 of the residential care
subsidy calculator in section 44-2 (worked out on a
per day basis).

Note: In some circumstances, a different *daily income tested
reduction will apply under section 44-22 or 44-23. -

44-22 Daily income tested reduction taken to be zero in some
circumstances

(1) The *daily income tested reduction in respect of the care recipient
is taken to be zero for each day, during the *payment period, on
which one or more of the following applies:

(a) the care recipient was provided with *respite care;

(b) a determination was in force under subsection (2) in relation
to the care recipient; -

{¢) the care recipient was included in a class of people specified
in the Residential Care Subsidy Principles.

(2) The Secretary may, in accordance with the Residential Care
Subsidy Principles, determine that the *daily income tested
reduction in respect of the care recipient is to be taken to be zero.

Note: Refusals to make determinations are reviewable under Part 6.1.

(3) The determination ceases to be in force at the end of the period (if
any) specified in the determination.
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Section 44-23

Note: Decisions specifying periods are reviewable under Part 6.1

(4) 1n deciding whether to make a determination, the Secretary must
have regard to the matters specified in the Residential Care
Subsidy Principles.

(5) Application may be made to the Secretary, in the form approved
by the Secretary, for a determination under subsection (2) in
respect of a care recipient. The application may be made by:

(a) the care recipient; or
(b) an approved provider that is providing, or is to provide,
residential care to the care recipient.

(6) The Secretary must notify the care recipient and the approved
provider, in writing, of the Secretary’s decision on whether to
make the determination. The notice must be given within 28 days
after the decision is made.

44-23 Effect on daily income tested reduction of failure to give
requested information

(1) If the care recipient fails to give to the Secretary information,
within the time specified in a notice under subsection 44-24(5),
that the Secretary requests for the purpose of determining the care
recipient’s *ordinary income under section 44-24, the *daily
income tested reduction in respect of the care recipient, for each
day during the period:

(a) starting on the day on which the care recipient failed to give
the information; and
(b) finishing at the end of the day before the day on which the
care recipient gives to the Secretary the information
requested;
is the amount worked out under subsection (4) of this section.

(2} If the care recipient elects, by a written notice given to the
Secretary, not to give any information to the Secretary for the
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Section 44-24

purpose of determining the care recipient’s “ordinary income under
section 44-24, the *daily income tested reduction in respect of the
care recipient, for each day during the period:
(a) starting on the day on which the care recipient made the
election; and
{b) finishing at the end of, the day before the day on which the
care recipient gives to the Secretary a written notice revoking
the election;
is the amount worked out under subsection (4) of this section.

(3) The Secretary must not, while the election is in force, request the
care recipient to give information for the purpose of determining
the care recipient’s *ordinary income nnder section 44-24.

(4) For the purpose of subsections (1) and (2), the *daily. income tested
reduction in respect of the care recipient is whichever is the lesser
of the following amounts (rounded down to the nearest cent):

(a) the amount worked out by subtracting the care recipient’s
*standard resident contribution from an amount equal to 3
times the *standard pensioner contribution;

(b) the amount worked out in respect of the *payment period
using steps 1, 2 and 3 of the residential care subsidy
calculator in section 44-2 (worked out on a per day basis).

Note: Care recipients are not obliged to give information to the Secretary.
However, if they do not, the amontif of residential care subsidy paid

for their care may be reduced, and the amount of resident fees that
they are liable to pay may therefore increase (see Division 58).

44-24 The care recipient’s erdinary income

(1) If the care recipient is not entitled to a *service pension or an
*income support supplement, his or her *ordinary income is the
amount the Secretary determines to be the amount that would be
worked out as that ordinary income for the purpose of applying

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

178 Aged Care Bill 1997 No. 1997

L-JRE "TNSR TN

21
22

23
24

25
26
27

28

30

‘Subsidies Chapter 3
Residential care subsidy Part 3.1
‘What is the amount of residential care subsidy? Division 44

Section 44-24

2

Module E of Pension Rate Calculator A at the end of section 1064
of the Social Security Act 1991.

Note: Determinations are reviewable under Part 6.1.

If the care recipient is entitled to a *service pension, his or her
*ordinary income is the amount the Secretary determines to be the
amount that would be worked out as that ordinary income for the
purpose of applying Module D of the Rate Calcutator at the end of
section 41 of the Vererans' Entitlements Act 1986,

- Note: Determinations are reviewable under Part 6.1,

@

4

&)

If the care recipient is entitled to an *income support supplement,
his or her *ordinary income is the amount the Secretary determines
1o be the amount that would be worked out as the care recipient’s
adjusted income for the purpose of applying Module E of the Rate
Calculator at the end of section 45X of the Veterans' Entitlements
Act 1986,

Note: Detersminations are reviewable under Part 6.1. /

The Residential Care Subsidy Principles may specify other
amounts that are to be taken to be excluded from determinations
under this section of the *ordinary incomes of specified kinds of
care recipients.

The Secretary may, by notice in writing, request one of more of the
following:

(a) the care recipient;
{b) aperson acting for or on behalf of the care recipient;

"(¢) any other person whom the Secretary believes has
information that would assist the Secretary in making the
determination;

to give to the Secretary such information as is specified in the
notice for the purposes of making the determination.

Note: A person is not obliged to provide the infarmation,
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Section 44-25

(6) A determination of acare recipient’s "ordinary income takes effect
on the day specified by the Secretary. The day may be earlier than
the day on which the determination is made.

{7) The Secretary must notify, in writing, the care recipient of any
determination of the care recipient’s *ordinary income.

(8) The notice must include such matters as are specified in the
Residential Care Subsidy Principles..
Note: The Secretary can delegate functions related to determinations of

crdmary income to the Secretary to the Department of Social
Security and to the Secretary to the Depa.rtment of Veterans' Affairs.

44-25 Ordinary income of war widows and war widowers

If:

(a) a person is receiving a pension under Part Il or IV of the
Veterans' Entitlements Act 1986 at a rate determined under
‘or by reference to subsection 30(1) of that Act; and

_(b) the person is also receiving an *income support payment, the
rate of which is reduced to take acconnt of the pension
referred to in paragraph (a);

the person’s *ordinary income under secnon 44-24 is taken to be

reduced by an amount equal to 2 times the difference between:

(c) the rate that would have been 1 the rate of the income support
payment if the person was not receiving the pension referred
to in paragraph (a) but was receiving an additional amount of
other income equal to the rate of that pension; and

(d) the rate of the income support payment.

44-26 The care recipient’s ordinary income free area

(1) If the care recipient is not entitled to a *service pension or an
*income support supplement, his or her *ordinary income free area
is the amount worked out by applying points 1064-E4 to 1064-E9
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Section 44-27

of Pension Rate Calculator A at the end of section 1064 of the
Social Security Act 1991,

(2) If the care recipient is entitled to a *service pension, his or her
*ordinary income free area is the amount worked out by applying
points 41-D3 and 41-D4 of the Rate Calculator at the end of
section 41 of the Veterans' Entitlements Act 1986.

(3) If the care recipient is entitled to an *income support supplement,
his or her *ordinary income free area is the amount worked out by
applying points 45X-E4 and 45X-ES of the Rate Calculator at the
end of section 45X of the Veterans’ Entitlements Act 1986.

Subdivision 44-F—Other supplements
44-27 Other supplements

The other supplements for the care recipient under step 5 of the
residential care subsidy calculator in section 44-2 are such of the
following supplements as apply to the care recipient in respect of
the *payment period:

(a) the pensioner supplement (see section 44-28);

(b) the viability supplement (see section 44-29);

(c) the hardship supplement {see section 44-30),
Naote: The sopplements under this Subdivision are not taken into account in

applying the income test under Subdivision 44-E. (The supplements

undgr Subdivision 44-C are taken into account in applying the income
test.) -

44-28 The pensioner supplement-

(1) '}‘hc pensioner supplement for the care recipient in respect of the
payment period is the sum of all the pensioner supplements for
the days during the period on which:

L . s .
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(a) the care recipient was provided with residential care through
the residential care service in question; and
(b) the care recipient was eligible for a pensioner supplement.

(2) Subject to subsections (3), (5) and (6}, the care recipient is eligible
for a pensioner supplement on a particular day if, on that day, the
care recipient:

(a) was receiving an *income support payment; or

{(b) had a *dependent child; or

{c) was included in a class of people specified in the Residential
Care Subsidy Principles.

(3) The care recipient is not eligible for a pensioner supplement on a
particutar day if:

(a) an *accommodation bond was paid, or agreed to be paid, by
the care recipient for *entry to the residential care service;
and .

{b) at the time of (he care recipient’s entry, that accommodation
bond exceeded the amount obtained by rounding to the
nearest $500.00 (rounding $250.00 upwards) an amount
equal to 10 times the "basic age pension amount;

unless, on that day, the care recipient had a dependent child.

(4) For the purposes of subsection (3), if the care recipient elects under
subsection 57-17(1) to pay an *accommodation bond by periodic
payments, the amount of the accommodation bond is taken to be
what would have been payable by the care recipient in accordance
with Subdivision 57-D had the care recipient paid it as a lump sim.

(5) If the care recipient has failed to give to the Secretary nformation
that the Secretary requests for the purpose of determining the care
recipient’s *ordinary income under section 44-24, the care
recipient is not eligible for a pensioner supplement for any of the

L days during the peried:

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

182 . Aged Care Bill 1997 Ne. , 1987

21
22
23

24

25
26
27
28
29
30
1

Subsidies Chapter 3
Residential care subsidy Part 3.1
‘What is the amount of residential care subsidy? Division 44

Section 44-29

(a) starting on the day on which the care recipient failed to give
to the Secretary that information; and

(b) finishing at the end of the day before the day on which the
care recipient gave to the Secretary that information.

(6) If the care recipient has elected not to give any information to the

‘Secr‘etary _for the purpose of determining the care recipient’s

o_rd_mary income under section 44-24, the care recipient is not
eligible for a pensioner supplement for any of the days during the
period: _ .

(a) starting on the day on which the care recipient made the

election; and
(b) finishing at the end of the day before the day on which the

care recipient gives to the Secretary a written notice revoking
the election,

Note: Care recipients are not obliged to give the Secretary the information.
They can choose not to give the information, but, in addition to the
effect this has on the income test (see section 44-23), a pensioner
supplement will not apply.

{7) The pensioner supplement for a particular day is the amount
_ determined by the Minister in writing.

(8) The Minister may determine different amounts (including nil
amounts) based on any matters determined by the Minister in
writing.

44-29 The viability supplement

48] '*I'he viability supplement for the care recipient in respect of the
payment period is the sum of all the viability supplements for the
days during the period on which:
(a) the care recipient was provided with residential care through
the residential care service in question; and

(b) the service was the subject of a determination under
subsection (2).

*, ree
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Section 44-29

(2) The Secretary may, in accordance with the Residential Care
Subsidy Principles, make a determination under this subsection in
respect of a residential care service if satisfied that the
determination should be made having regard to:

(a) how small the service is, and the size of the population that it
serves; and ' '

(b) the degree of isolation of the service’s location; and

(c) any other matters specified in the Residential Carc Subsidy
Principles. -

Note: Refugals to make determinations are reviewable under Part 6.1.

{3} The Secretary must not make a determination under subsection (2)
in respect of a residential care service if the residential care
service, or a “distinct part of the residential care service, has *extra
service status. '

{4) A person may apply to the Secretary, in the form approved by the
Secretary, for a determination under subsection (2) in respect of a
residential care service.

(5) If the Secretary needs further information fo determine the
application, the Secretary may give to the applicant_ a notice
requesting the further information: '

(a) within the period specified in the notice; or
(b) if no period is specified in the-fiotice—within 14 days after
receiving the notice.

(6) The application is taken to be withdrawn if the applicant does not
give the further information within whichever of those periods
applies. The notice must contain a statement sefting out the effect
of this subsection.

Note: . The periad for giving the further information can be extended—see
section 96-6.
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Section 44-30

(7 The Seéretary_must notify the person, in writing, of the Secretary’s
decision on whether to make the determination, The notice must be
given within 28 days after the decision is made.

(8) The viability supplement for a particular day is the amount:
(a) determined by the Minister in writing; or
(b) worked out in accordance with a method determined by the
Minister in writing.
(9) The Minister may determine different amounts based upon:
(a) the number of *places included in residential care services;
and )
(b) the size of the pollaulation' served by residential care services;
and ) .
(é) the degree of isolation of residential care services; and

(d) whether residential care services are, or could be, co-located
with other residential care services; and

(e) any othe_r matters determined by the Minister in v&riting.
44-30 The bardship supplement

4))] The'hardelip' supplemeqf :fbr the care recipient in respect of the
“payment period is the sum of all the hardship supplements for the
days during the period on which: ’

{a) the care recipient was provided with residential care through
the residential care service in question; and

(b) the care recipient was eligible for a hardship supplement.

(2) Subject to subsection (4), the care recipient is eligibie fora
" hardship supplement on a particular day if:

(a) the Residential Care Subsidy Principles specify one or more
classes oOf care recipients to-be care recipients for whom
paying the maximum dailty amount of residént fees worked
out under section 58-2 would cause financial hardship; and
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Section 44-31

{(b)- on that day, the care recipient is included in such a class.

(3) Subject to subsection (4), the care reclplent is.also eligible for a
hardship supplement on a particular day if a determination is in
force under section 44-31 in relation to the care, recipient.

(4) The care tecipient is not eligible for a hardship supplement in
respect of a day if, on that day, the care recipient is being provided
with residential care on an extra service basis (see Division 36).

(5) The hardship supplement for a particular day is the amount:
(a) detérmined by the Minister in writing; or
(b) worked out in accordance with a method determined by the
Minister in writing,

{6) The Minister may determine different amounts (including nil
amounts) based on any matters dctcnmned by the Minister in
writing.

44-31 Determining cases of financial hardship

(1) The Secretary may, in accordance with'the Residentidl Care
Subsidy Principles, determine that the care recipient is eligible for
a hardshlp supplement if the Secretary is sattsfled that paying the
maximum daily amount of resident fees worked out under section
58-2 would caunse the care re01p1ent ﬁna:ucxal hardship.

Note: Refusals to make determinations are rev:ewable under Part 6.1,

(2) In deciding whether to make a determination under this section,
and in determining a lesser amount, the Secretary must have regard
to the matters (1f any) spec1f1ed in the Residential Care Subsidy
Prmc:lples '

3H A deter[mnatlon under this section ceases.to be in force at the end
of a specified period, or on the occurrence. of a specified event, if
-~ the determination so provides, '
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Note: Decisions to specify periods or events are reviewable under Part 6.1.

(4

~—

Application may be made to the Secretary, in the form approved
by the Secretary, for a determination under this section. The
application may be made by:
(a) the care recipient; or
(b) an approved provider who is providing, or is to provide,
1esidential care to the care recipient.

]

~—r

If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to'give the-further information:

(a) within 28 days after receiving the notice; or
{b) within such other period as is specified in the notice.

(6) The application is taken to have been withdrawn if the information
is not given within whichever of those periods applies. The notice
must contain a statement setting out the effect of this subsection.
Note: The period for giving the further information can be ex;tended—see

' section 96-6.

(7) The Secretary must notify the care recipient and the approved -
provider, in writir;g,,of the Secretary’s decision on whether to
make the determination. The notice must be given:

(a) within 28 days after receiving the application; or
{b) if the Secretary has requested further information under

subsection (5)—within 28 days after receiving the
information.

(8) If the Secretary makes the determination, the notice must set out:
(a) any period at the end of which; or
(b) any event on the occurrence of which;
the determination will cease to be in force.
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Section 45-1

Part 3.2—Community care subsidy

Division 45—Introduction

45-1 What this Part is about

The *community care subsidy is a payment by the Commonwealth
to approved providers for providing community care to care
recipients.

Table of Divisions

45 Introduction

46 Who is eligible for community care subsidy?

47 On what basis is community care subsidy paid?
48 ‘What is the amount of community care subsidy?

45-2 The Community Care Subsidy Principles

*Community care subsidy is also dealt.with in the Community
Care Subsidy Principles. The provisions of this Part indicate when
a particular matter is or may be dealt with in these Principles.

Note: The Community Care Subsidy Principles are made by the Minister
under section $6-1.

45-3 Meaning of communnity care

(1) Community care is cate consisting of a package of personal care
services and other personal assistance provided to a person who is
=7 not being provided with residential care. '
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(2) The Community Care Subsidy Principles may specify care that:
{(a) constitutes community care for the purposes of this Act; or

(®) does not constitute community care for the purposes of this
Act,
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Division 46—Who is eligible for community care subsidy?

46-1 REligibility for community care subsidy

(1) An approved provider is eligible for *community care subsidy in
respect of a day if the Secretary is satisfied that, during that day:
() the approved provider holds an allocation of *places for
community care subsidy that is in force under Part 2.2 (other
than a “provisional allocation}; and
(b) there is in force a *community care agreement under which a
care recipient approved under Part 2.3 in respect of
community care is to be provided with community care by
the approved provider, whether or not the care is to be
provided on that day; and
the approved provider provides the care recipient with such
communily care (if any) as is required under the community
care agreement.

(c

e

Note: A care recipient can be taken 1o be provided with community care
while the provision of that care is temporarily suspended {see section
46-2).

(2) However, the approved provider is not eligible for *community
care subsidy if the *community care agreement is excluded on that
day because the approved provider exceeds the approved
provider's allocation of "places for community care subsidy (see
section 46-3).

Nate: Eligibility may alsa be affected by Division 7 (relating to 2 person’s

approval as a provider of *aged care services) or Division 20 (relating
to a person’s approval as a recipient of community care).

46-2 Suspension of community care services

(1) A care recipient who is being provided with community care by an
approved provider in accordance with a *community care
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Section 46-2

agreement may request the approved provider to suspend, on a
temporary basis, the provision of that comnunity care,
commencing on a date specified in the request.

(2) The approved provider must comply with the request.

(3) For the purposes of this Part:

(a) the *community care agreement as in force on that date is
taken to remain in force during the period for which the
provision of care is suspended; and

" (b) the care recipient is to be taken (subject to subsection (4)) to
have been provided with community care as required by the
community care agreement:

(i) on each day of any period during which the care
recipient attends a hospital for the purpose of receiving
hospital treatment; and

(ii) on each day of any petiod during which the care
recipient is provided with care (other than by the
approved provider) of a type, and at a level, specified in
the Community Care Subsidy Principles; and

(iii) on each day of any other period specified in the
Community Care Subsidy Principles as a period during
which a care recipient is to be taken to be provided with
community care for the purposes of this section.

{4) The Community Care Subsidy Principles may specify a maximum
number of days, in respect of each period or all periods referred to
in subsection (3), for which a care recipient may be taken to have
been provided with community care under that subsection during a
particular year,

Note: If a care recipient is taken not to have been provided with care
bgcau§e the maximum number of days has been exceeded, subsidy
will not be payable in respect of those days. However, it would be
open to the care recipient to agree, in accordance with paragraph

61-_1(_1)(6), to pay a fee to the approved provider 1o reserve the care
recipient’s place in the service.

*, . e .
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Section 46-3

(5) In working out the days on which the provision of community care
is suspended under this section:
(a) include the day on which the period commenced; and
{b) do not include the day on which the approved provider
recommenced, or commenced, providing community care to
the care recipient. '

46-3 Exceeding the number of places for which there is an allocation

(1) For the purposes of an approved provider’s eligibility for
*community care subsidy, a *community care agreement to provide
community care to a particular care recipient on a patticular day is
excluded if:

(a) the number of care recipients in respect of whom the
approved provider has, during that day, community care
agresments to provide community care cxceeds the number
of *places included in the approved provider’s allocation of
places for community care subsidy; and

(b} the Secretary decides, in accordance with subsection (2), that
the community care agreement is to be excluded on that day.

(2) In deciding under paragraph (1)(b) which *community care
agreements are to be excluded, the Secretary must:

(a) make the number of exclusions necessary to ensure that the
number of *places for which *community care subsidy will
be payable does not exceed the number of places incinded in
the approved provider’s allocation of places for community
care subsidy; and

(b) exclude the community care agreements in the reverse order
in which the care recipients in question "entered the
community care service for the provision of comraunity care.
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Section 46-4

46-4 Notice of refusal to pay community care subsidy

If:
(a) an approved provider has claimed *community care subsidy
in respect of a person; and
(b) the approved provider is not eligible for community care
subsidy in respect of that person;

the Secretary must, within 28 days after receiving the claim, notify
the approved provider in writing accordingly.
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Section 47-1

Division 47—On what basis is community care subsidy
paid?

47-1 Payability of community care subsidy

(1) *Community care subsidy is payable by the Commonwealth to an
approved provider in respect of each *payment period (see section
47-2) during which the approved provider is eligible under section
46-1. However, it is not payable in respect of any days during that
period on which the approved provider is not eligible.

(2) *Community care subsidy is separately payable by the
Commonwealth in respect of each community case service through
which an approved provider provides community care.

47.2 Meaning of payment period

A payment period is:
(a) acalendar month; or
(b) such other period as is set cut in the Community Care
Subsidy Principles.

47-3 Advances e

(1) Subject to subsection 47-4(2), “community care subsidy is payable
by the Commonwealth in advance, in respect of a “payment period,
at such times as the Secretary thinks fit.

(2) The Secretary must work out the amount of an advance to be paid
1o an approved provider in respect of the first *payment period for
a community care service by estimating the amount of *comrmunity
care subsidy that will be payable for the days in that period and in
the following payment period.
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Section 47-4

(3) The Secretary must work out the amount of an advance 1o be paid
to an approved provider in respect of subsequent *payment periods
for a community care service by: '

(a) estimating the amount of *community care subsidy that will
be payable for the days in the period; and

{b) increasing or reducing that amount to make any adjustments
that the Secretary reasonably believes are necessary to take
account of likely underpayments or overpayments in respect
of advances previously paid under this section.

(4) The amounts of advances must be worked out in accordance with
any requirements set out in the Community Care Subsidy
Principles.

47-4 Claims for community care subsidy

(1} For the purpose of obtaining payment of *community care subsidy
in tespect of a community care service through which an approved
provider provides community care, the approved provider must, as
soon as practicable after the end of each *payment period, give to
the Secretary:

(a) aclaim, in the form approved by the Secretary, for
communily care subsidy that is, or may become, payable in
respect of the service for that payment period; and

(b) any information relating to the claim that is stated in the form
to be required, or that the Secretary requests.

(2) An advance of *community care subsidy is not payable in respect
of a *payment period for the community care service if the
approved provider has not given to the Secretary, under subsection
(1), a claim relating to the second last preceding payment period
for the service.

Example: An advance of subsidy is not payable for March if the Secretary has

not been given a claim for January of the same year (assuming the
payment periods are all calendar months—see section 47-2).
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6 approved provider in respect of a *payment period for a
7 community care service is the sum of the amounts of community
8 care subsidy payable to the approved provider in respect of each
9 care recipient:
10 (a) in respect of whom there is in force a *community care
11 agreement for provision of community care provided through
12 the service during the period; and
13 (b) in respect of whom the approved provider was cligible under
' 14 section 46-1 for community care subsidy during the period.
3 ‘ 15 (2) The amount of *community care subsidy that is payable to an
16 approved provider in respect of a care recipient is the sum of the
) 17 amounts of community care subsidy payable in respect of each
f ‘ 18 day, during the *payment period, on which there is in force a
19 *community care agreement for provision of community care o
: 20 the care recipient.
i o
! i 21 (3) The amount of *community care subsidy that is payable in respect
i . Y Yy P
' 2 of a day is the amount:
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: 26 {4y The Minister may determine rates of *community care subsidy
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Chapter 3 Subsidies
Part 3.3 Flexible care subsidy
Division 49 Introduction

Section 49-1

Part 3.3—Flexible care subsidy
Division 49—Introduction

49-1 What this Part is about

The *flexible care subsidy is a payment by the Commonwealth to
approved providers for providing flexible care to care recipients.

Table of Divisions

49 Introduction

50 Who is eligible for flexible care subsidy?

51 On what basis is flexible care subsidy paid?
52 What is the amount of flexible care subsidy?

49-2 The Flexible Care Subsidy Principles

*Flexible care subsidy is also dealt with in the Flexible Care
Subsidy Principles. The provisions of this Part indicate when a
particular matter is or may be dealt with in these Principles.

Nate: The Flexible Care Subsidy Principles are made by the Minister under
section 96-1.

49-3 Meaning of flexible care

Flexible care means care provided in a residential or community
setting through an *aged care service that addresses the needs of
care recipients in alternative ways to the care provided through
residential care services and community care services.
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Section 50-1

Division 50—Who is eligible for flexible care subsidy?

50-1 Eligibility for flexible care subsidy

{1} An approved provider is eligible for *flexible care subsidy in
respect of a day if the Secretary is satisfied that, during that day:
(a) the approved provider holds an allocation of “places for
flexible care subsidy that is in force under Part 2.2 {other
than a *provisional allocation); and
(b) the approved provider provides flexible care to a care
recipient who:
(i) is approved under Part 2.3 in respect of flexible care; or
(i) is included in a class of people who, under the Flexible
Care Subsidy Principles, do not need approval under
Part 2.3 in respect of flexible care; and
{c) the flexible care is of a kind for which flexible care subsidy
may be payable (see section 50-2). /

(2) However, the approved provider is not eligible in respect of
flexible care provided to the care recipient if the care is excluded
because the approved provider exceeds the approved provider’s
allocation of *places for *flexible care subsidy (see section 50-3).

Note: Eligibility may also be affected by Division 7 (relating te a person’s
approval ag a provider of *aged care services} or Division 20 (relating
to a person’s approval as a recipient of flexible care).

50-2 Kinds of care for which flexible care subsidy may be payable

(1) The Flexible Care Subsidy Principles may specify kinds of care for
which *flexible care subsidy may be payable,

{2} Kinds of care may he specified by reference to one or more of the
following:
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Section 50-3

{a) the nature of the care;

(b) the circumstances in which the care is provided;
(c) the nature of the locations in which it is provided;
{d) the groups of people to whom it is provided;

(¢) the period during which the care is provided;

(f) any other matter.

Note: Examples of the kinds of care that migi‘lr. be specified are:
[&)] care for *people with special needs;
(b) care provided in small or roral communities;
(¢} care provided through a pilot program for allernative means of

providing care;

(d) care provided as part of co-ordinated service and accommodation
arrangements directed at meeting several health and community
service needs.

50-3 Exceeding the number of places for which there is an allocation

(1) For the purposes of an approved provider’s eligibility for *flexible
care subsidy, flexible care provided to a particular care recipient on
a particular day is excluded if:
(a) the number of care recipients provided with flexible care by
the approved provider during that day exceeds the number of
*places included in the approved provider’s allocation of
places for flexible care subsidy;and
(b) the Secretary decides, in accordance with subsection (2), that
the flexible care provided to that particular care recipient on
that day is to be excluded.

(2) In deciding under paragraph (1)(b) which flexible care is to be
excluded, the Secretary must:
(2) make the number of exclusions necessary to ensure that the
number of *places for which *flexible care subsidy will be
payable does not exceed the number of places included in the
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approved provider's allocation of places for flexible care
subsidy; and .

(b) exclude the flexible care in the reverse order in which the
care recipients in question *entered the flexible care service
for the provision of flexible care.

50-4 Notice of refusal to pay flexible care subsidy

If:
(a) an approved provider has claimed *flexible care subsidy in
respect of a person; and _
(b) the approved provider is not eligible for flexible care subsidy
in respect of that person;
the Secretary must notify the approved provider, in writing,
accordingly.
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. Chapter 4 Responsibilities of approved providers

Division 53 Introduction

Section 53-1

Chapter 4—Responsibilities of approved
providers

Division 53—Introduction

53-1 What this Chapter is about

Approved providers have responsibilities in relation to *aged care
they provide through their *aged care services. These
responsibilities relate to:

*  the quality of care they provide (see Part 4.1);

*  user rights for the people to whom the care is provided (see
Part 4.2);

*  accountability for the care that is provided (see Part 4.3).

Sanctions may be imposed under Part 4.4 on approved providers
who do not meet their responsibilities.

. Note: An*approved provider's responsibilities cover all the care recipients in
an ~aged care service who are approved under Part 2.3 as recipients of
the type of "aged care provided through the service, as well as those in
respect of whom a subsidy is payable under Chaprer 3,

53-2 Failure to meet responsibilities does not have consequences
apart from under this Act

O It
(2) an approved provider fails to meet a responsibility under this
Chapter; and
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Section 53-2

(b) the failure does not give rise to an offence;
the failure has no consequences under any law other than this Act.

(2) However, if the act or omission that constitutes that failure also
constitutes a breach of an obligation under another law, this section
does not affect the operation of any law in relation to that breach of
obligation.
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Chapter 4 Responsibilities of approved providers
Part 4.1 Quality of care
Division 54 Quality of care

Section 54-1

Part 4.1—Quality of care
Division 54—Quality of care

54-1 Responsibilities of approved providers

(1} The responsibilities of an approved provider in relation to the
quality of the *aged care that the approved provider provides are as
follows:

(a) to provide such care and services as are specified in the
Quality of Care Principles in respect of aged care of the type
in question;

(b) to maintain an adequate number of appropriately skilled staff
to ensure that the care necds of care recipients are met;

{c) to provide care and services of a quality that is consistent
with any rights and responsibilities of care recipients that are
specified in the User Rights Principles for the purposes of
paragraph 56-1(1}, 56-2(i) or 56-3(});

(d) if the care is provided through a residential care service after
the *accreditation day—to comply with the Accreditation
Standards made under section 54-2;

(e) if the care is provided through aresidential care service
before the accreditation day-—to comply with the Residential
Care Standards made under section 54-3;

(f) if the care is provided through a community care service—to
comply with the Community Care Standards made under
section 54-4;

(g) if the care is provided through a flexible care service—to
comply with the Flexible Care Standards (if any), made
under section 54-5, that apply to a flexible care service of

= that kind;
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Section 54-2

{h) such other responsibilities as are specified in the Quality of
Care Principles.

Note: The Quality of Care Principles are made by the Minister under section
96-1.

() The responsibilities under this subsection apply in relation to
matters concerning a person to whom the approved provider
provides, or is to provide, care through an *aged care service only
if:

(a) subsidy is payable under Chapter 3 for the provision of the
care to the person; or

(b) the person is approved under Part 2.3 as a recipient of the
type of *aged care provided through the service.

54-2 Accreditation Standards

{1) The Quality of Care Principles may set out Accreditation
Standards. Accreditation Standards are standards for quality of
care and quality of life for the provision of residential ¢are on and
after the “accreditation day.

(2) The following are examples of matters with which the
Accreditation Standards may deal:
(a) health and personal care of care recipients;
{(b) the lifestyle of care recipients;
{c) safe practices and the physical environment in which
residential care is provided;

(d) management systems, staffing and organisational
development relating to the provision of residential care.

54-3 Residential Care Standards

(1) The Quality of Care Principles may set out Residential Care
Standards. Residential Care Standards are standards for quality of
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Chapter 4 Responsibilities of approved providers
Part 4.1 Quality of care
Division 54 Quality of care

Section 54-4

care and quality of life for the provision of residential care before
the *accreditation day.

(2) The following are examples of matters with which the Residential
Care Standards may deal:

(a) health and personal care of care recipients;
(b) the lifestyle of care recipients;

(c) safe practices and the physical environment in which
residential care is provided.

54-4 Community Care Standards

{1) The Quality of Care Principles may set out Community Care
Standards. Community Care Standards are standards for quality of
care and quality of Tife for the provision of community care.

(2) The following are examples of matters with which the Community
Care Standards may deal: . :
{(a) the information and consultation requirements applicable to
the provision of community care; ‘
(b) the assessment and review of care needs of care recipients;
(¢) the planning and co-ordination of the delivery of community
care.

54-5 Flexible Care Standards el

(1) The Quality of Care Principles may set out Flexible Care
Standards. Flexible Care Standards are standards for quality of
care and quality of life for the provision of flexible care of
particular kinds.

(2) The Flexible Care Standards may set out different standards for
different kinds of flexible care.
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Section 54-5

(3) The following are examples of matters with which the Flexible
Care Standards may deal: )

(a) health and persona! care of care recipients;

(b) the Lifestyle of care recipients;

{c) safe practices and the physical environment in which flexible
care is provided;

(d) the information and consultation requirements applicable to
the provision of flexible care;

(e) the assessment and review of care needs of care recipients;

() the planhing and co-ordination of the delivery of flexible
care.
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Chapter 4 Responsibilities of approved providers
Part 4.2 Userrights
Division 55 Introduction

Section 55-1

Part 4.2—User rights

Division 55—Introduction

55-1 What this Part is about

"Approved providers have general responsibilities to users, and
proposed users, of their *aged care services who are approved as
care recipients of the type of “aged care in question. Failure to
meet those responsibilities may lead to sanctions being imposed
under Part 4.4.

Table of' Divisions
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35

56

57

58
59
60

61

62

Introduction

‘What are the general responsibilities relating to user
rights?

What are the responsibilities relating to accommodation
bonds?

What are the responsibilities relating to resident fees?
What arc the requirements for resident agreements?

‘What are the responsibilities relating to community care
fees?

What are the requirements for community care
agreements?

‘What are the responsibilities relating to protection of
personal information? :

55-2 The User Righits Principles

User rights are also dealt with in the User Rights Princii:les. The
provisions of this Part indicate where a particular matter is or may
be dealt with in these Principles.

Note: The User Rights Principles are made by the Minister under section 96-
1.
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Division 56 What are the general responsibilities relating to user rights?

Section 56-1

Division 56—What are the general responsibilities relating
to user rights?

56-1 Responsibilities of approved providers—residential care

The responsibilities of an approved provider in relation to a care
recipient to whom the approved provider provides, or is to provide,
residential care are as follows:

(2) to comply with the requirements of Division 57 in relation to

any *accommaodation bond charged for the care recipient’s
*entry 1o the residential care service through which the care
is, or is to be, provided;

(b) to charge no more than the amount permitted under
Division 58 for provision of the care and services that it is
the approved provider’s responsibility under paragraph
54-1(1(&) to provide;

(c) to charge no more than the amount permitted under the User
Rights Principles by way of a booking fee for *respite care;

(d} to charge no more for any other care or services than an
amount agreed beforehand with the care recipient, and to
give the care recipient an itemised account of the other care
or services; _

(e) to provide such security of tefitire for the care recipient’s
*place in the service as is specified in the User Rights
Principles; ‘

(f} to comply with the requirements of Division 36 in relation to
*extra service agreements; and )

(g) to offer to enter into a *resident agreement with the care
recipient, and, if the care recipient wishes, to enter into such
an agreement {see Division 59);

(h) to comply with the requirements of Division 62 in relation to
*personal information relating to the care recipient;
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Section 56-2

(i) to comply with the requirements of section 56-4 in relation to
resolution of complaints,

(j) to allow people acting for care recipients to have such access
to the service as is specified in the User Rights Principles;

(k) to allow people acting for bodies that have been paid
*advocacy grants under Part 5.5, or *community visitors
grants under Part 5.6, to have such access to the service as is
specified in.the User Rights Principles;

(1) not to act in a way which is inconsistent with any rights and
responsibilities of care recipients that are specified in the
User Rights Principles;

(m) such other responsibilities as are specified in the User Rights
Principles.

56-2 Responsibilities of approved providers—community care

The responsibilities of an approved provider in relation to a care
recipient to whom the approved provider provides, or i§ to provide,
comiunity care are as follows:

{(a) not to charge for the care recipient’s *entry to the service -
through which the care is, or is to be, provided;

(b) to charge no more than the amount permitted under
Division 60 for provision of the care and services that it is
the approved provider’s responsibility under paragraph
54-1{1}{a) to provide;

(c) to charge no more for any other care or services than an
amount agreed beforehand with the care recipient, and to
give the care recipient an itemised account of the other care
or services;

(@ s‘o provide such security of tenure for the care recipient’s

place in the service as is specified in the User Rights
Principles;
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Division 56 What are the general responsibilities relating to user rights?

Section 56-5

{c) advise the person of any other mechanisms that are available
to address complaints, and provide such assistance as the
person requires to use those mechanisms; and

(d) allow people authorised by the Secretary to investigate and
assist in the resolution of complaints such access to the
service as is specified in the User Rights Principles.

(2) If the "aged care service is a residential care service, the
complaints resolution mechanism must be the complaints
resolution mechanism provided for in the *resident agreements
entered into between the care recipients provided with care through
the service and the approved provider (see paragraph 59-1(1)(g)).

(3) If the *aged care service is 2 community care service, the
complaints resolution mechanism must be the complaints
resolution mechanism previded for in the *community care
agresments entered into between the care recipients provided with
care through the service and the approved provider (see paragraph

61-1(11D).

56-5 Extent to which responsibilities apply

The responsibilities under this Division apply in relation to matters
concerning any person to whom the approved provider provides, or
is to provide, care through an “aged care service only if:
(a) subsidy is payable under Chapter 3 for the provision of care
to that person; or
(b) the person is approved under Part 2.3 as a recipient of the
type of *aged care provided through the service.
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Section 57-1

Division 57—What are the responsibilities relating to
accommeodation bonds?

57-1 What this Division is about

If an approved provider charges an *accommodation bond for the
*entry of a care recipient to a residential care service, several rules
must be followed. These relate particularly to prodential
arrangements, *accommodation bond agreements, the amount of
the bond and its payment, treatment of income derived from the
bond, deductions from the bond and refunding the bond.

Table of Subdivisions

57-A  The basic rules

57-B  Prudential requirements

57-C  Accommodation bond agreements
57-D  Amounts of accommeodation bonds
57-E  Payment of accommeodation bonds
57-F  Rights of approved providers

57-G  Refunds

Subdivision 57-A—-The basic rules

57-2 Basic rules about accommodation bonds

The rules relating to charging an *accommodation bond for the
*entry of a person to a residential care service as a care recipient
are as follows:
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Section 57-2

(a) the residential care service muost be *certified for the
accommodation bond to become payabie;

(b) the entry must not be for the purpose of the provision of
*respite care;

(c) the approved provider conducting the residential care service
must comply with the prudential requirements (see section
57-3);

(d) the approved provider must, before the recipient enters the
service, provide the care recipient with such information
about the accommodation bond as is specified in the User
Rights Principles;

{e) the approved provider must have entered into an
*accommodation bond agreement (see section 57-9) with the
care recipient before, or within 7 days after, the care recipient
entered the service;

(f) another person must not be required to pay the
accommodation bond as a-condition of the care recipient
entering the residential care service;

{(g) the accommodation bond must not exceed the maximum
amount under section 57-12 or 57-13, as the case requires,
and the care recipient must not be charged more than one
accommodation bond in respect of entering the service;

(h) the accommodation bond must not be charged if a

determination is in force under section 57-14 that paying an

accommodation bond would cause the care recipient

financial hardship; .

payment of the accommodation bond can only be required

during a period specified in section 57-16;

payment of the accommodation bend by periodic payments

must meet the requirements set out in section 57-17;

(k) the approved provider is entitled to income derived from
investing the *accommodation bond balance (see section
57-18):

i

e

G
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Section 57-3

() amounts must not be deducted from the accommeodation
bond balance, except for amounts deducted under section
57-19; i

(m) amounts deducted from the accommodation bond balance
under section 57-19 must be used only for the purposes of
providing *aged care to care recipients;

(n) the approved provider must not charge an accommodation
bond if prohibited under Part 4.4 from doing so (see
paragraph 66-1());

{0) any other rules specified in the User Rights Principles.

Subdivision 57B—Prudential requirements

57-3 Compliance with prudential requirements

An approved provider complies with prudential requirements if the
approved provider complies with:

(a) the general prudential requirements under section 57-4; or

(b) specific prudential requirements approved, in relation to the
approved provider, under section 57-5.

57-4 General prudential requirements

The User Rights Principles may specify the general prudential
requirements for the purpose of ensuring that:

{a) the *accommodation bond balances of care recipients are
fully. protected; and

(b) care recipients have access to their accommodation bond
balances as provided for under section 57-21.

57-5 Approval of prudential requirements

(1) The Secretary must, on an approved provider making an
application under section 57-6, approve prudential requirements
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Section 57-6

proposed by the approved provider if the Secretary is satisfied that
the prudential requirements:

(a) ensure that the *accommodation bond balances of care
recipients provided with care by the approved provider are
fully protected; and

(b} ensure that those care recipients have access to their
accommodation bond balances as provided for under section
57-21; and

(c) meet any other requirements specified in the User Rights
Principles.

Note: Rejections of applications are reviewable under Part 6.1.

{2) The Secretary must not approve specific prudential requirements
that are in any respect less stringent than the general prudential
requirements under section 57-4,

(3) In considering whether to approve the application, the Secretary
must comply with any requirements specified in the User Rights
Principles.

57-6 Applications for approval of specific prudential requirements

(1) An approved provider may apply in writing to the Secretary for
approval of specific prudéntial requirements,

(2) The application must be in a form ap’ﬁa!ed by the Secretary, and
must be accompanied by:

(a) acopy of the proposed prudential requirements; and

(b) any documents that are required by the Secretary to be
provided; and

(¢) the application fee (if any) specified in, or worked out in
accordance with, the User Rights Principles. .

(3) The amount of any application fee:
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Section 57-7

{a) must be reasonably related to the expenses incurred or to be
incurred by the Commonwealth in relation to the application;
and

(b) must not be such as to amount to taxation.

57-7 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the approved provider a
notice requiring the approved provider to give the further
information within 28 days after receiving the notice, or within
such shorter period as is specified in the notice.

(2} The application is taken to be withdrawn if the approved provider
does not give the further information within the 28 days, or within
the shorter period, as the case requires. However, this does not stop
the approved provider from reapplying.

Note: The period for giving the further information can be extended—see
section 96-6. s

(3) The notice must contain a statement setting out the effect of
subsection (2). ] :

57-8 Notification of Secretary’s decision

{1) The Secretary must notify, in writing, the approved provider
whether or not the specific prudential requirements have been
approved. The notice must be given:

(a) within 60 days after receiving the application; or
(b) if the Secretary has requested further information under
section 57-7—within 60 days after receiving the information.

(2) If the specific prudential requirernents are not approved, the notice
must include a copy of the Secretary’s decision.
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Section 57-9

Subdivision 57-C—Accommodation bond agreements

57-9 Contents of accommodation bond agreements

(1} An agreement between an approved provider and a persen
proposing to *enter, or having entered, as a care recipient to a
residential care service through which the approved provider
provides care is an accommaodation bord agreement if it sets out
the following:

(a) the amount of the *accommodation bond that:

(i) will be payable if the care recipient enters the
residential care service; or

(i) if the care recipient has already entered the residential
care service—is payable;

(b) the care recipient’s proposed date of entry, or date of entry,
to the residential care service;

(c) how the accommodation bond is to be paid, and if the
accommodation bond is to be paid by periodic payments, the
conditions relating to the periodic payments (which must
comply with the requirements of section 57-17);

(d) when the accommodation bond is payabie;

(¢) the amount of each retention amount (within the meaning of
section 57-20) that will be deducted from the
*accommodation bond balance;——

{(f} when retention amounts and other amounts permitted by
section 57-19 to be deducted from the accommodation bond
balance will be deducted;

{g) unless the care recipient has already entered the residential
care service—the conditions that will apply if the care
recipient agrees to pay the accommodation bond but then
does not enter the residential care service (including the
conditions that will apply if the person chooses not to enter
the service);
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Section 57-10

{h) whether agreeing to pay the accommuodation bond entitles the
care recipient to specific accommodation or additional
services within the residential care service;

(i) if the accommodation bond is such an amount that, under

subsection 44-28(3), the care recipient would not be eligible
for a *pensioner supplement—any additional resident fees
that will be payable by the care recipient as a result of not
being so eligible;
{j) any financial hardship provisions that apply to the care
recipient;

(k) the circumstances in which the accommodatlon bond balance
must be refunded and the way the amount of the refund will
be worked out; .

(1} such other matters as are specified in the User Rights
Principles.

(2) The User Rights Principles may specify, but are not limited to,
matters relating to the following:

(a) the specific entitlements of care recipients ans]ng from
entering into an “accommeodation bond agreement;

(b) prudential requirements with which an approved provider
must comply to safegnard the *accommodation bond
balance;

{c) the provision of information to third parties about
accommodation bonds and related matiers;

(d) acare recipient’s obligations;
(e) alleviating financial hardship.

57-10 Accommodation bond agreements may be incorporated into
other agreements

For the purpo:ses of this Division, a person is taken to have entered
into an *accommedation bond agreement if the person has entered
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Section 57-11

into an agreement that contains the provisions required by section
57-9.

Example: These provisions may be included in a *resident agreement.

57-11 Agreements cannot affect requirements of this Division

The requirements of this Division apply despite any provision of
an *accommodation bond agreement, or any other agreement, to
the contrary.

Subdivision 57-D—Amounts of accommodation bonds

57-12 Maximum amount of accommeodation bond

(1) Subject to subsection (2) and section 57-13, the maximum amount
of an *accommodation bond for the “entry of a person as a care
recipient to a residential care service is whichever is the lowest of
the following:

(a) the amount of the accommodation bond specified in the
*accommodation bond agreement;

(b) an amount that, when subtracted from an amount equal to the
value of the care recipient’s assets at the time of the care
recipient’s entry to the residential care service, leaves an
amount at least equal to the care recipient’s minimum
permissible asset value (see subs&ciion (3));

(c) such amount as is specified in, or worked out in accordance
with, the User Rights Principles.

(2) If:
(a) a care recipient proposes 1o *enter a residential care service
conducted by an approved provider; and '
(b) the care recipient does not, before entering an
*accommaodation bond agreement, give to the approved
provider sufficient information about the care recipient’s
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Section 57-13

assets for the approved provider to be able to determine the
amounts referred to in paragraph (1)(b);
the maximum amount of an *accommodation bond for the entry of
the person as a care recipient to the resideniial care service is the
lesser of the amounts referred to in paragraphs (1)(a) and {(c).

(3) A care recipient’s minimum perntissible asset value is:

(2) the amount obtained by rounding to the nearest $500.00
(rounding $250.00 upwards) an amount equal to 2.5 times
the “basic age pension amount at the time of the care
recipient’s *entry to the residential care service; or

(b} such higher amount as is specified in, or worked out in
accordance with, the User Rights Principles.

{4) The value of a care recipient’s assets, is to be worked out in the
same way as it would be worked out under section 44-10 for the
purposes of section 44-7 or 44-8.

’ ]
57-13 Maximum amount of accommeodation bond if care recipient
moves between residential care services

It

(a) an *accommodation bond has been paid by a care recipient
for "entry to a residential care service (the original Service);
and :

(b) the care recipient ceases being provided with residential care
through the original service (other than because the care
Tecipient is on "leave); and

(c) the care recipient enters another residential care service
within 28 days after the day on which the care recipient
ceased being provided with care by the original service;

the maximum amount of the accommodation bond for the entry of
the care recipient to the other service is the amount of the
accommodation bond balance that was refunded or is payable to

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997  No. 1997 225




Chapter 4 Responsibilities of approved providers
Part 4.2 User rights
Division 57 What are the responsibilities relating to accommodation bonds?

Section 57-14

1 the care recipient under section 57-21 in respect of the
i 2 accommodation bond referred to in paragraph (a).

i
\ 3 57-14 Accommodation bond not payable in cases of financial
‘ 4 hardship

5 (1) The Secretary may determine, in accordance with the User Rights
6 Principles, that a person must not be charged an *accommodation
7 bond because payment of an accommodation bond would cause

8 the person financial hardship.

9

Note: Refusals to make determinations are reviewable under Part 6.1.

i0 (2) Without limiting the circumstances that constitute financial

11 hardship for the purposes of this section, such circumstances

12 include any circumstances specified in the User Rights Principles.
13 (3) The determination ceases to be in force at the end of a specified
14 period or on the oceurrence of a specified event, if the

15 determination so provides.

16 Note: Decisions to specify periods or events are reviewable under Part 6.1.

e (4) Application may be made to the Secretary, in the form approved

18 by the Secretary, for a determination under subsection (1) that

9 payment of an *accommodation bond would canse the person

0 financial hardship. The application mE)LbE made by:
21 (a) the person; or ’
|72 (b) an approved provider to which the accommodation bond

23 would otherwise be paid,
4 (5) If the Secretary needs further information to determine the
125 application, the Secretary may give to the applicant a notice
! ]26 requiring the applicant to give the further information:
- (a) within 28 days after receiving the notice; or

128 (b) within such other period as is specified in the notice.
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Section 57-15

The application is taken to have been withdrawn if the information
is not given within whichever of those periods applies. The notice
must contain a statement setting out the effect of this subsection.

Note: The period for giving the further information can be extended—see
section 96-6.

(6) The Secretary must notify the person and the approved provider, in
writing, of the Secretary’s decision on whether to make the
determination. The notice must be given:

(a) within 28 days after receiving the application; or

(b) if the Secretary has requested further information under
subsection (5)—within 28 days after receiving the
information.

(7) If the Secretary makes the determination, the notice must set out:
(a) any period at the end of which; or
(b) any event on the occurrence of which;
the determination will cease to be in force. J

57-15 Revocation of determinations of financial hardship

{1) The Secretary may, in accordance with the User Rights Principles.
revoke a determination made under section 57-14,

Note: Revocations of determinations are reviewable under Part 6.1.

{2) Before deciding to revoke the determination, the Secretary must
notify the person, and an approved provider who is providing or is
to provide residential care to the person, that revocation is being
considered. The notice must be in writing and must:

(2) invite the person and the approved provider to make
submissions, in writing, to the Secretary within 28 days after
receiving the notice; and

(b) inform them that if no submissions are made within that
period, the revocation takes effect on the day after the last
day for making submissions.
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Section 57-16

(3) In making the decision whether to revoke the determination, the
Secretary must consider any submissions received within the
period for making submissions. The Secretary must make the
decision within 28 days after the end of that period.

(4) The Secretary must notify, in writing, the person and the approved
provider of the decision.

(5) The notice must be given to the person and the approved provider
within 28 days after the end of the period for making submissions.
If the notice is not given within that period, the Secretary is taken
to have decided not to revoke the determination.

(6) A revocation has effect:
{(a) if the person and the approved provider received notice under
subsection (4) on the same day—the day after that day; or
(b) if they received the notice on different days—the day after
the later of those days.

Subdivision 57-E—Payment of accommodation bonds

57-16 Period for payment of accommodation bond

(I} A care recipient must not be required to pay an *accommodation
bond:
(a) before the end of such period éﬁ; specified in the User
Rights Principles; or
{b) if no period is specified--before the end of 6 months;
after "entry to the residential care service.

(2) If the residential care service was not “certified at the time of the
care recipient’s “entry to the service, the care recipient must not be
required to pay the “accommodation bond:

(a) before the end of such period as is specified in the User
Rights Principles; or
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Section 57-17

(b) if no pericd is specified—before the end of 6 months;
following the certification of the residential care service.

Note I:-  However, under sections 57-18 and 57-20, amounts representing
income derived and retention amounts are payable from the date a
care recipient ~enters the residential care service, or the date on which
the service was “certified.

Neote 2 Paragraph 57-2(e) requires the *accommodation bond agreement 1o
have been entered into before, or within 7 days after, the care
recigienr.’s entry—this applies even if the residential care seivice was
not "certified at that time,

'§7-17 Payment of an accommodation bond by péribdic payments

(1) A care recipient may elect that an *accommodation bend is to be
paid, in whole or in part, by periodic payments.

(2) The User Rights Principles may specify:
(a) the frequency of periodic payments; and
{b) the method for working out amounts of periodic payments
(including a method where only part of the *accommodation
bond is to be paid by periodic payments); and
(c) any other matters relating to periodic payments.

(3) The method specified in the User Rights Principles for working out
amounts of periodic payments must have regard to:

{a) the income that the approved provider could be expected to
have derived; and

(b) the retention amounts that would have been permitted to be
deducted under section 57-20;

if the *accommodation bond had been paid as a lump sum.
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Section 57-18

Subdivision 57-F—Rights of approved providers

57-18 Approved provider may retain income derived

(1) An approved provider may retain income derived from the
investment of an *accommodation bond balance in respect of an
*accommodation bond paid to the approved provider.

{2) Despite section 57-16, if a care recipient pays an “accommodation
bond to an approved provider after the due date (see subsection
(6)), the care recipient may be required to pay to the approved
provider an amount representing the income the approved provider
could be expected to have derived, through investing the
*accommodation bond balance, during the period:

(a) beginning on the due date; and
(b) ending on the day on which the *accommodation bond was
paid-

(3) If the care recipient is provided with care for 2 months or less, the
care recipient may be required to pay to the approved provider an
amourt representing the income the approved provider could be
expected to have derived, through investing the *accommodation
bond balance, during:

(2} the whole of ihe month in which the care recipient “entered
the residential care service; and_—
(b) the 2 following months; '
uniess the User Rights Principles specify that a lesser amount is
payable.
Example: If a care recipient *entered a residential care service on 20 January
and left on 3 March, the amount would be the amount the approved

provider could have been expected to have derived if the care
recipient received care for the whole of Januvary, February and March.

(4) The User Rights Principles may specify a methed for working out
- the amounts referred to in subsections (2) and (3).
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Section 57-19

{5) The User Rights Principles may provide that, in the circumstances
specified in the User Rights Principles, an approved provider must
not retain income derived, from the investment of an
*accommodation bond balance, in respect of periods specified in
the User Rights Principles.

(6) In this section:

due date, in relation to an *accommodation hond payable by a care
recipient for *entry to a residential care service, means whichever
of the Tollowing days is applicable: _
(2) the day on which the care recipient entered the residential
care service; '
(b) if the residential care service was not “certified on that day—
the day on which the residential care service was certified.

57-19 Amounts to be deducted from accommodatibn bond balance

(1} An approved provider to whom an *accommeodation bond was paid
by a care recipient may deduct from the *accommodation bond
balance:

{a) retention amounts in respect of the accommodation bond (see
section 57-20); and

(b) amounts owed to the approved provider by the care recipient
under an *accommeodation bond agreement, a *resident
agreement or an “extra service agreement; and

(c) amounts, worked out in accordance with the User Rights
Principles, representing interest on the amounts referred to in
paragraph (b),

(2) The approved provider must not deduct any other amounts from
the *accommodation bond balance.
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Section 57-20

57-20 Retention amounts

{1} A retention amount must not exceed the amount specified in, or
worked out in accordance with, the User Rights Principles.

(2) The User Rights Principles may provide that, in the circumstances
specified in the User Rights Principles, an approved provider must
not deduct any amounts from an *accommodation bond balance in
respect of periods specified in the User Rights Principles.

(3) Subject to subsections (4) and (5}, a retention amount may be
deducted from an *accommodation bond balance for each month,
or part of a month, during which the care recipient concerned is
provided with residential care through the residential care service

in respect of which the *accommodation bond was paid.

—

{4) Subject to subsection (5), retention amounts may only be deducted
during the period of 5 years, or such other period specified in the
User Rights Principles, starting on the latest of the following days:

(@) the day on which the care recipient *entered the residential
care service,

(b} if the service is not *certified on that day—the day on which
the service became certified;

{c) if & determination under section 57-14 is in force in respect
of the care recipient—the day after the day on which the
determination ceases to be in force;

(d) such other day as is worked out in accordance with the User
Rights Principles.

(5) If, before the *accommodation bond was paid, amounts had
atready been deducted from an *accommodatien bond balance in
respect of another accommodation bond previously paid by the
care recipient, the period of 5 years referred to in subsection (4) is
reduced by each month in respect of which a retention amount was
so deducted,
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Section 57-21

Note: The effect of this subsection is that all periods spent in residential care
after an "accommodation bond is first paid will count towards the 5
year rnaximum under subsection (4) for deducting retention amounts.

Example: If a care recipient initially spends 6 weeks in residential care and then
moves (0 another residential care service, retention amounts can be
deducted for 3 months in respect of the 6 weeks of care (see
subsection (6}, but after that only for up to 4 years and 9 months,

(6) For the purposes of this section, if the care recipient is provided
with care for 2 months or less, the care recipient is taken, for the
purposes of working out retention amounts payable, to have
received that care during: -

(a) the whole of the month in which the care recipient *entered
the residential care service; and
(b) the 2 following months;
unless the User Rights Principles specify that care is taken to have
been provided for a shorter period.
Example: A care recipient who “entered a residential care service on 20 January
and left on 3 March would be taken to have received care for the

whole of January, February and March. Therefore, retention amounts
could be deducted for each of these months,

(7) Deduction of retention amounts must comply with any other
requirements specified in the User Rights Principles.

Subdivision 57-G—Refunds

57-21 Refunding of accommodation bond balance

(1) The "accommodation bond balance in respect of an
*accommodation bond paid by a care recipient for *entry to a
residential care service must be refunded by the approved provider
conducting the service if:

(a) the care recipient dies; or

(b) the care recipient ceases to be provided with residential care
by a residential care service conducted by the approved
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Section 37-22

provider {other than because the care recipient is on “leave);
or

{c) the residential care service ceases to be “certified,

(2) The *accommodation bond balance must be refonded to the care
recipient in the way specified in the User Rights Principles.

(3) The *accommeodation bond balance must be refunded:
(2) if the care recipient is to "enter another residential care
service:

(i) if the care recipient has notified the approved provider
of the move more than 7 days before the day on which
the approved provider ceased providing care to the care
recipient—on the day on which the approved provider
ceased providing that care; or

(ii) if the care recipient so notified the approved provider
within 7 days before the day on which the approved

- provider ceased providing that care—within 7 days after

the day on which the notice was given; or

(iif) if the care recipient did not notify the approved provider
before the day on which the approved provider ceased
providing that care—within 7 days after the day on
which the approved provider ceased providing that care;
or

(b) in any other case—within 2 ronths after the day on which
the event referred to in paragraph (1)(a}, (b) or (c)
{whichever is applicable) happened.

57-22 Delaying refunds to secure re-entry

(1} If a care recipient ceases to be provided with residential care by a
residential care service (other than because the care recipient is on
*leave), the care recipient may agree with the approved provider to
delay refunding the *accommodation bond balance on condition
that, if the care recipient requests re-entry to the service:
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(a) the approved provider must allow “entry to the care recipient,
if:
(i) there are any *places vacant in the service; and
(i) the care recipient has been approved under Part 2.3 as a
recipient of residential care; and

{b) an *accommodation bond is not payable in respect of that
re-eniry.

(2) If an agreement is made as mentioned in subsection (1):
{(a). retention amounts must not be deducted in respect of the
period:
(i) beginning on the day when the care recipient.ceased to
be provided with residential care; and
(ii) ending when the care recipient re-eniers the service; and
(b) the period of 5 years referred to in subsection 57-20(4) is to

be worked out excluding the period referred to in paragraph
(a) of this subsection. ' '

)
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Chapter 4 Responsibilities of approved providers
Part 4.2 User rights
Division 58 What are the responsibilities relating to resident fees?

Section 58-1

Division 58—What are the responsibilities relating to
resident fees?

58-1 Responsibilities relating to resident fees

The responsibilities relating to resident fees charged for, or in
connection with, the provision to a care recipient of care and
services that it is the approved provider’s responsibility under
‘paragraph 54-1(1)(a) to provide, are as follows: '

(2) subject to section 58-6, the resident fee in respect of any day
must not exceed the sum of:

" (i) the maximum daily amount set under section 58-2; and
(ii) such other amounts as are specified in, or worked out in
accordance with, the User Rights Principles;

(b) the care recipient must not be reguired to pay resident fees
more than one month in advance;

(¢) the care tecipient must not be required to pay resident fees
for any period prior to "entry to the residential care service,
other than for a period in which the care recipient is, because
of subsection 42-3(3), taken to be on *leave under section 42-
P

(d) if the care recipient dies or departs from the service——any
fees paid in advance in respect of a period occurring after the
care recipient dies or leaves must be refunded in accordance
with the User Rights Principles.

58-2 Maximum daily amount of resident fees

The maximum daily amount of resident fees payable by the care
recipient is the amount worked out as follows:

Resident fee calculator

*To find definitions of asterisked terms, see the Dictidnary in Schedule 1.

236 Aged Care Bill 1997 No. 1997

20
21

22
23

24
25

26

Responsibilities of approved providers Chapter 4
User rights Part 4.2
‘What are the responsibilities relating to resident fees? Division 58

Section 58-3

Step I.  'Work out the "standard resident contribution for the care
recipient using section 58-3 or 58-4 (whichever is
applicable).

Step 2. Add the compensation payment reduction (if any)
applicable to the care recipient on the day in question
(see section 44-20). '

Step 3. Add the *daily income tested reduction (if any)
applicable to the care recipient on that day (see sections
44-21 to 44-23).

Step 4. Subtract the amount of any hardship supplement
(expressed as a daily amount) applicable to the care
recipient on the day in question under section 44-30.

Step 5. Add any other amounts agreed between the care recipient
and the approved provider in accordance with the User
Rights Principles.

Step 6. If, on the day in question, the *place in respect of which
residential care is provided to the care recipient has
“extra service status, add the extra service amount in
respect of the place worked out under section 58-5.

The result i3 the maximum daily amount of resident fees for the
care recipient.

58-3 Standard resident contribution—people not receiving income
support payments

(1) The standard resident contribution for a care recipient who is not
receiving an *income support payment is:
(a) $26.40; or
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Chapter 4 Responsibilities of approved providers
Part 4.2 Userrights
Division 58 What are the responsibilities relating to resident fees?

Section 58-4

(b) that amount as indexed from time to time in the same way
that it would be indexed under the Secial Security Act 1991 if
it were the annual maximum basic rate under section
1064-B1 of that Act applying to a person who is not a
member of a couple (within the meaning of that section);

whichever is the larger amount,

(2) However, the standard resident contribution for a care recipient
who has a *dependent child is an amount equal to the *standard
pensioner contribution.

58-4 Standard resident contribution—people receiving income
support payments

(1) The standard resident contribution for a care recipient who is
receiving an *income support payment is an amount equal to the
*standard pensioner contribution,

(2) However, the standard resident contribution for a care recipient
who is receiving an *income support payment and who does not
have a *dependent child is the amount worked out under section
58-3if:

(a) for *entry to the residential care service in question, the care
recipient paid an *accommodation bond that exceeded the
amount obtained by rounding te-the nearest $500.00
(rounding $250.00 upwards) an amount equal to 10 times the
*basic age pension amount at the time of entry; or

(b) the *daily income tested reduction in respect of the care
recipient is an amount worked out under section 44-23.

{3) PFor the purposes of paragraph (2)(a), if the care recipient has
elected under subsection 57-17(1) to pay an *accommodation bond
by periodic payments, the amount of the accommeodation bond is
taken to be what would have been payable by the care recipient in
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Userrights Part4.2
‘What are the responsibilities relating to resident fees? Division 58

Section 58-5

accordance with Subdivision 57-E had the care recipient paid it as
a lump sum.

58-5 Extra service amount

The extra service amount in respect of the *place referred to in
step 6 of the resident fee calculator in section 58-2 is the sum of:
(a) the extra service fee in force for the place on the day in
question (see Division 35); and
(b) an amount equal to 25% of that extra service fee.

58-6 Maximum daily amount of resident fees for reserving a place

If:

(a) a care recipient is absent from a residential care service on a
particular day; and

(b} the person is not on *leave from the residential care service
‘on that day because of the operation of paragraph 42-2(3){c);

the maximum fee in respect of a day that can be charged for
reserving a place in the residential care service for that day is the
sum of the following amounts:

(c) the maximum daily amount under section 58-2 that would
have been payable by the care recipient if the care recipient
had been provided with residential care through the
residential care service on that day;

(d) the amount that would have been the amount of *residential
care subsidy under Divisien 44 for the care recipient in

* respect of that day, if the care recipient had been provided
with residential care through the residential care service on
that day.
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Chapter 4 Responsibilities of approved providers
Part 4.2 User rights
Division 59 What are the requiremenis for resident agreements?

Section 59-1

Division 59—What are the requirements for resident
agreements?

59-1 Requirements for resident agreements

(1) A resident agreement entered into between a care recipient and an
approved provider must specify:

(a) the residential care service in which the approved provider
will provide care to the care recipient; and '

(b) the levels of care and services that the approved provider has
the capacity o provide to the care recipient while the care
recipient is being provided with care through the residential
care service; and

(c) the policies and practices that the approved provider will
follow in setting the fees that the care recipient will be liable
to pay to the approved provider for the provision of the care
and services; and

(d) if the care recipient is not to *enter the residential care

service on a permanent basis—the period for which the care

and services will be provided, and (if applicable) any “respite

care booking fee; and

the circumstances in which the care recipient may be asked

to depart from the residential are service; and

(f) the assistance that the approved provider will provide to the
care recipient to obtain alternative accommeodation if the care
recipient is asked to depart from the residential care service;
and

(e

—

{(g) the complaints resolution mechanism that the approved
provider will use to address complaints made by or on behalf
of the care recipient; and

(h) the care recipient’s responsibilities as a resident in the
residential care service.
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Responsibilities of approved providers Chapter 4
Userrights Part 4.2
What are the requirements for resident agreements? Division 59

Section 59-1

(2) In addition, a “resident agreement must comply with any
requirements specified in the User Rights Principles relating to:
(a) the way in which, and the process by which, the agreement is
to be entered into; or

(b} the period within which the agreement is to be entered into;
or

(c) any provisions that the agreement must contain; or
(d) any other matters with which the agreement must deal:

(3) A 'resident agreement must not contain any provision that would
have the effect of the care recipient being treated less favourably in
relation to any matter than the care recipient would otherwise be
treated, under any law of the Commonwealth, in relation fo that
matter.

Note: A residential care agreement can incorporate the terms of an *extra
service agreement (see paragraph 36-1(1){b), and an *accommodation
bond agreement (see section 57-10).
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i Chapter 4 RESPonsibi]ities of approved providers Responsibilities of approved providers Chapter 4
Part4.2 Userrights o , _ Usertights Part 4.2
Division 60 What are the responsibilities relating to community care fees? What are the responsibilities relating to community care fees? Division 60
Section 60-1 Section 60-2
4 ]
! 1 (b) the nature and level of the care and services to which the
2 Division 60—What are the responsibilities relating to 2 community care fees relate;
3 community care fees? 3 (¢) reduced levels of community care fees for a care recipient
4 who would suffer financial hardship if required to pay the
P4 60-1 Responsibilities relating to community care fees g ;g;(:{)?; of community care fees that would otherwise be
‘ . .
i0s The responsibilities relating to community care fees charged, for
6 the provision to a care recipient of care and services tha it is the
7 approved provider’s responsibility under paragraph 54-1(1)(a) to
8 ' provide, are as follows: :
) (a) the fee in respect of any day must not exceed the maximum
10 daily amount under section 60-2;
L 1 (b} the care recipient must not be required to pay community
Pl 12 care fees more than one month in advance;
13 {c) the care recipient must not be required to pay community
[ care fees for any period prior to being provided with the
A community care; ’
to (d) if the care recipient dies or provision of community care ) /
o7 ceases—any fees paid in advance in respect of a period
T occurring after the care recipient’s death, or the cessation of
. 19 community care, must be refunded in accordance with the
: 20 User Rights Principles.
21 60-2 Maximum daily amount of communit{ care fees
2 {1} The maximum daily amount of community care fees payable by
i 23 the care recipient is the amount specified in, or determined in
! 2% accordance with, the User Rights Principles,
25 (2) The User Rights Principles may specify different levels of
i maximurn daily amounts of community care fees having regard to
k1) any or all of the following:
2R ~ {a) the income of a care recipient;
e, .. . P -
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i Chapter 4 Responsibilities of approved providers Rcsponsibi]iﬁes of approved providers Chapter 4
il Part 4.2 User rights ‘Userrights Part4.2
Division 61 What are the requirements for community care agresments? . ‘What are the requirements for community care agreements? Division 61
i ‘Section 61-1 Section 61-1
i ‘E 1 -
| : : o . 1 (a) the way in which, and the process by which, the agreement is
2 Division 61—What are the requirements for community 2 to be entered into; or S
i care agr cements? - . : {b) ;l;e period within which the agreement is to bg entered into;
| 4 61-1 Reqliirements foi‘rconiml'mity care agfeeﬁiénfs > (c) any provisions tha'f t,hc agT_eemem .must contain; or
' : : - i 6 (d) any other matters with which the agreement must deal.
"5 {1) A community care agreement entered into between a care recipient . . .- .
s " and an approved provider must specify: : 7 (3) A “community care agreement must .nt_Jt contém any provision that
. Al ) L 8 would have the effect of the care recipient being treated less
7 (a) the community care service through which the approved 9 favourably in refation to any matter than the care recipient would
8 provider will provide care to the care recipient; and 19 otherwise be treated, under any law of the Commonwealth, in
o {(b) the levels of care and services that the approved provider has 11 relation to that matter. - ‘ :
I ;}; 10 the capacity to provide to the care recipient while the care
1t recipient is being provided with care through the community
12 care service; and
13 {c) the policies and practices that the approved provider will
14 follow in setting the fees that the care recipient will be liable
- 15 to pay to the approved provider for the provision of the care
JERT and services; and
17 (d) if the care recipient is not to be provided with the community
18 care service on a permanent basis—the period for which the
19 care and services will be provided; and
i 20 (e) the circumstances in which provision of the community care
e may be suspended or terminate,dﬁy either party, and the
22 amounts that the care recipient will be liable to pay to the '
23 approved provider for any period of suspension; and
24 (f) the complaints resolution mechanism that the approved
] [ 25 provider will use to address complaints made by or on behalf
il 26 of the person; and _
lﬁ‘ 27 (g) the care recipient’s responsibilitics as a recipient of the
28 community care.
29 (2) In addition, a *community care agreement must comply with any
30 requirements specified in the User Rights Principles relating to:
1
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‘Chapter 4 Responsibilities of approved providers
Part 4.2 Userrights

Division 62 What are the responsibilities relating to protection of personal information?

Section 62-1

Division 62—What are the responsibilities relating to
protection of personal information?

62-1 Respohsibilities relating to protection of personal information

The responsibilities relating to protection of *personal information,
relating to a person to whom the approved provider provides *aged
care, are as follows:

"(a) the personal information must not be used other than:

(i) for a purpose connected with the provision of aged care
to the person by the approved provider; or

(ii) for a purpese for which the personal information was
given by or on behalf of the person to the approved
provider;

(b) except with the written consent of the person, the personal
information must not be disclosed to any other person other
than:

(i) for a purpose connected with the provision of aged care

to the person by the approved provider; or

(ii} for a purpose connected with the provision of aged care
to the person by another approved provider, but only so
far as the disclosure relates to the person’s
*accommodation bond balance or the period for which
retention amounts may be deducted under section
57-20; or

(iii) for a purpose for which the persenal information was
given by or on behalf of the person;

(¢) the personal information must be protected by security
safeguards that it is reasonable in the circumstances to take
against the loss or misuse of the information.
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User rights ‘Part 4.2
‘What are the responsibilities relating to protection of personal information? Division-62

Section 62-2

62-2 Giving personal information to courts etc.

This Division does not prevent *personal information being given
to a court, or to a tribunal, authority or person having the power to
require the production of documents or the answering of questions,
in accordance with a requirement-of that court, tribunal, authority
or person.
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-Chapter 4 Responsibilities of approved providers

Part 4,3 Accountability
Division 63 Accountability

Section 63-1

Part 4.3—Accountability
Division 63—Accountability -
63-1 Responsibilities of approved providers

(1} The responsibilities of an approved provider in relation to
accountability for the *aged care provided by the approved
provider through an *aged care service are as follows:

(a) to comply with Part 6.3 in relation to keeping and retaining
records relating to the service;

{b) to co-operate with any person who is exercising powers
under Part 6.4 in relation to the service, and to comply with
that Part in relation to the person’s exercise of those powers;

(c) to notify any change of circumstances under
subsection 9-1(1), and to provide information under
subsections 9-2(2) and 9-3(2);

(d) to comply with any conditions to which the allocation of any
of the *places included in the service is subject under
section 14-5 or 14-6;

(e) if the approved provider has transferred places to another
person—to provide records, or copies of records, to that
person in accordance with section 16-10;

(D) if the approved provider has “relingiiished places—to comply
with the obligations under subsections 18-2(4) and 18-4(1);

(g) to allow people authorised by the Secretary access to the
service, as required under the Accountability Principles, in
order to assess, for the purposes of section 22-4, the care
needs of any person provided with care through the service;

(h) to conduct in a proper manner any appraisals under section

o 25-3, or reappraisals under section 28-2, of the care needs of
care recipients provided with care through the service;
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Responsibilities of approved providers Chapter 4
Accountability Part4.3
Accountability Division 63

-Section 63-1

(i) if the service, or a *distinct part of the service, has "extra
service status—to comply with any conditions to which the
grant or renewal of extra service status i subject under
section 32-8 or 34-5; ’

(i) to allow people authorised by the Secretary access to the
service, as required under the Accountability Principles, in
order to review the *certification of the service under
section 39-4;

k) to coinply with any agreement the approved provider makes
under paragraph 66-2(1)(b), and with any undertaking the
approved provider gives for the purposes of section 67-4;

() to allow people acting for *accreditation bodies to have such
access to the service as is specified in the Accountability
Principles;

(m) such other responsibilities as are specified in the
Accountability Principles. '

Note: The Accountability Principles are made by the Minisser under
section 96-1. -

(2) The responsibilities under this section apply in relation to matters
concerning a person to whom the approved provider provides, or is
to provide, care through an *aged care service only if:

(a) subsidy is payable under Chapter 3 for provision of the care
to that person; or )

(b} the persen is approved under Part 2.3 as the recipient of the
type of *aged care provided through the service.
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Chapter 4 Responsibilities of approved providers
Part 4.4 Consequences of non-compliance
Division 64 Introduction

Section 64-1

Part 4.4—Consequences of non-compliance
Division 64—1Introduction

64-1 What this Part is about

Sanctions can be imposed on an approved provider that does not
comply with its responsibilities under Part 4.1, 4.2 or 4.3. Certain
procedures must be followed if sanctions are to be imposed.

Table of Divisions

64 Introduction

65 When can sanctions be imposed?
66 What sanctions can be imposed?
67 How are sanctions imposed?

68 ‘When do sanctions cease to appiy?

64-2 The Sanctions Principles

The imposition of sanctions on approved providers is also dealt
with in the Sanctions Principles. The provisions of this Part
indicate when a particular matter is or may be dealt with in these
Principles.

Note: The Sanctions Principles are made by the Minister under section 96-1.
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Consequences of non-compliance Part 4.4
When can sanctions be imposed? Division 65

Section 65-1

Division 65—When can sanctions be imposed?

65-1 Imposition of sanctions

The Secretary may impose sanctions (see Division 66) on an
approved provider if: :
“(a) the approved provider has not complied, or is not complying,
with one or more of its responsibilities under Part 4.1, 4.2 or
-4.3; and
(b) the Secretary is satisfied that'it is appropriate to impose
sanctions on the approved provider (see section 63-2); and
(c) the Secretary complies with the requirements of Division 67.

Note: Decisions to impose sanctions are reviewable under Part 6.1.

65-2 Appropriateness of imposing sanctions

In deciding whether it is appropridte to impose sanctions on an
approved provider for non-compliance with one or more of its
responsibilities under Part 4.1, 4.2 or 4.3, the Secretary must
consider the following:
(a) whether the non-compliance is of a minor or serious nature;
{(b) whether the non-compliance has occurred before and, if so,
how often; :
{¢) whether the non-conipliance threatens the health, welfare or
interests of care recipients;
(d) ‘whether the approved provider has failed to comply with any
undertaking to remedy the non-compliance;
(&) any other matters specified in the Sanctions Principles.
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Chapter 4 Responsibilities of approved providers
Part 4,4 Consequences of non-compliance
Division 66 What sanctions can be imposed?

Section 66-1

Division 66—What sanctions can be imposed?

66-1 Sanctions that may be imposed

The Secretary may, by notice in writing, impose one or more of the
following sanctions on an approved provider that has not
complied, or is not complying, with one or more of its
responsibilities under Part 4.1, 4.2 or 4.3:
(a) revoking or suspending the approved provider’s approval
under Part 2.1 approval under Part 2.1 as a provider of *aged
care services;

(b) restricting the approved provxder 5 approva] under Part 2.1 as
a provider of aged care services to aged care services that are
being conducted by the approved provider at ihe time the
sanction is imposed;

{c) restricting the approved provider’s approval under Part 2.1 as
a provider of aged care services to either:

(i) care recipients to whom the approved provider is
providing care at the time the sanctien is imposed; or

(i1) care recipients other than those to whom the approved
provider commenced providing care, through one or
more specified aged care services, after the time the
sanction is imposed; o

(d) revoking or suspending the allocation of some or all of the
*places allocated to the approved provider under Part 2.2;

(e) varying the conditions to which the allocation of some or all
of those places is subject under section 14-5;

(f) prohibiting the further allocation of places under Part 2.2 to
the approved provider;

{g) revoking or suspending the *extra service status of a
residential care service, or a *distinct part of a residential care

St service, conducted by the approved provider;
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Responsibilities of approved providers Chapter 4
Consequences of non-compliance Part4.4
‘What sanctions can be imposed? Division 66

Section 66-2

{h) prohibiting the granting of extra service status in respect of
residential care services, or distinct parts of residential care
services, conducted by the approved provider;

() revoking or suspending the *certification of a residential care
service in respect of which the approved provider has not
complied with its responsibilities;

@ prohibiting the charging of *accommodation bonds for the

*entry of care recipients to one or more specified residential
care services, or all residential care services, conducted by
the approved provider;

(k) requiring fepayment of some or all of any grants paid to the
approved provider under Chapter 5 in respect of an aged care
‘service in Tespect of which the approved provider has not
complied with its responsibilities;

(I} such other sanctions as are specified in the Sanctions
Prmc1ples :

66-2 Agreement to certain matters in lieu of revocation of/approved
provider status

(1) If revocation of the approved provider’s approval under Part 2.1 as
a provider of *aged care services is imposed as a sanction, the
revocation does not take effect if:

(a) the Secretdry specifies, in the notice of imposition of the
sanction under section 675, that the revocation will not take
effect if, within the period specified in the notice, the
approved provider agrees to whichever one or more of the
following is specified in the notice:

(i) providing, at its expense, such iraining as is specified in
' the notice for its officers, employees and agents;
(i) providing such security as is specified in the notice for
“any debts owed by the approved provider to the
Commonwealth;
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Chapter 4 Responsibilities of approved providers
Part 4.4 Consequences of non-compliance
Division 66 What sanctions can be imposed?

Section 66-2

(ifi) appointment by the approved provider, in accordance
with the Sanctions Principles, of an adviser approved by
the Commonwealth to assist the approved provider to
comply with its responsibilities; _

(iv) appointment by the approved provider, in accordance
with the Sanctions Principles, of an administrator
approved by the Commonwealth to administer an aged
care service in respect of which the approved provider
has not complied with its responsibilities;

(v) transferring some or all of the *places allocated to the
approved provider under Part 2.2 to another approved
provider;

(vi). such other matters as are specified in the Sanctions
Principles; and

(b) within that period, the approved provider agrees accordingly.
Note: Approved providers have a responsibility under paragraph 63-1(1)(k)
to comply with an agreement, Faflure to comply with this

responsibility can result in a further sanctmn ‘being imposed under this
Part.

(2) The reference in subparagraph (1)(g)(iii) to appointment of an
adviser does not include. appointment of the Commonwealth as an
adviser,

(3) The reference in subparagraph (1)(a){(iv) to appointment of an
administrator does not include appointmiént of the Commionwealth
as an administrator.
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How are sanctions imposed? .Division 67

Section 67-1

Division 67—How are sanctions imposed?

67-1 Procedure for imposing sanctions

(1) The Secretary must not 1mpose sanctions on an approved provider
for not complying with one or more of its responsibilities under
-Part 4.1, 4.2 or 4.3 unless the Secretary has completed each of the
following steps:

(a) giving to the approved prowder a notice of non—comphance
(ses section 67-2);
(b) glvmg to the approved prov1df:r
(i) a hotice of intention to’ 1mpose sancnons (see
section 67-3); or
(ii) a notice to remedy the non-compliance (see
. section 67-4); or
(iii) a notice of intention to impose sanctions in respect ofa
specified part of the non-compliance (see séction 67-3)
and a notice to temedy the remainder of the non-
" compliance (see section 67-4);
') giving to the approved provider notice of the Secretary’s
decision on whether to impose sanctions (see section 67-5).

(2) However, paragraphs (1)(a) and (b) do not apply i if the Secretary is
satisfied that, becaise of the'approved provider’s non—comphance,
there is an immediate and severe risk to the'safety, health or well-
being of care recipients to whom the approved provider is
providing care.

67-2 Notice of non-compliance

(1) If the Secretary is satisfied that an approved provider has not
complied, or is not complying, with one or more of its
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Chapter 4 Responsibilities of approved providers
Part 4.4 Consequences of non-compliance
Division 67 How are sanctions imposed?

Section 67-3

responsibilities under Part 4.1, 4.2 or 4.3, the Secretary may give
to the approved provider a notice of non-compliance. -

(2) The notice must be in writing and must:

(a) set out details of the non-compliance by the approved
_provider; éand

(b) set out broadly what action the Secretary requires the
approved provider to take to remedy the nen-compliance;

and

{c) set out what sanctions under this Part can be 1mposed on the

approved provider; and

(d) invite the approved provider to make submissions, in writing,
to the Secretary addressing the matter within 14 days after
receiving the nofice, or within such shorter period as is
specified in the notice; and

(¢) inform the approved provider that the Secretary may, after
considering the subnnssmns Gf any) gwe to the approved
provider:

(i) anotice. of i mtr::ntlon to impose sanctlons or
(i) a notice to remedy the non-compliance; or
(iii) a notice of intention to impose sanctions in respect of a
specified part of the non-compliance and a notice to
remedy the remainder of the non-compliance.

3} Thé Seéretary must consider any subrfiissions made by the
.approved provider.

67-3 Notice of intention to'impose sanctions

(1) The Secretary may give to the approved provider a notice of
intention to impose sanctions in respect of non-compliance by the
~approved provider with its responsibilities under Part 4.1, 4.2 or
4.3 if the approved provider:

*To find definitions of asterisked terms, see the Dictionary in Schedule 1,

256 Aged Care Bill 1997 No. 1997

e s

- T - F R TR

f=1

133

23
26

27

28
29
30

Responsibilities of approved providers Chapter 4
Consequences of non-compliance Part 4.4
How are sanctions imposed? Division 67

Section.67-4

{a) has not made any submissions addressing the matter in
response to a notice under section 67-2; or
(b) has made such submissions, but the Secretary thinks the
submissions: '
(i) do not propose appropriate actlon to remedy the
non-compliance; or '
(ii) fail to establish that the non-compliance did not oceur,
or is not occurring; or
(iii} do not set out sufficient reason for the non-compliance;
or o o '
(iv) are otherwise uﬁsatisfactory.

- (2) ‘The notice must be in writing and must: -

(a) set oul the nature of the approved prov1der 5
non-compliance; and :

(b) set out the reasons for proposmg to 1mposc sanctions on the
approved provider; and -

(c) set out the consequences under this Act of imposing the
proposed sanctions on the approved provider; and

(d) invite the approved provider'to make submissions, in writing,
‘to'the Secretary within 14 days after receiving the notice, or
within such shorter period as is specified in the notice; and

-{(e) inform the dpproved provider that the Secretary may, after
considering the submissions (if any), impose sanctions on the
approved provider.

(3) The Secretary must consider any subm1ssmns made by the
approved provider. ‘

67-4 Notice to remedy non-compliance

(1) The éec’retary may'give to the approved provider anatice to
remedy non-compliance by the approved provider with its
responsibilities under Part 4.1, 4.2 or 4.3 if

*To find definitions.of asterisked terms, see the Dictionary in Schedule 1.
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(a) the approved provider has made submissions addressing the
non-compliance in response to a notice under section 67-2;
and

(b) the Secretary thinks the submissions: .

(i) propose appropriate action to remedy the
non-compliance; or
(ii) set out sufficient reason for the non-compliance; or
(iii) are otherwise satisfactory.

(2) The notice must be in writing and must:

(a) inform the approved provider that, within 14 days after
receiving the notice, or within such shorter period as is
specified in the notice, the approved provider must give a
written undertaking to the Secretary to remedy the
non-compliance; and

(b) inform the approved provider that the Secretary may impose
sanctions on the approved provider if the approved provider
does not give, or cornply with, the undertaking.

(3) The vndertaking must: -
(a) bein a form approved by the Secretary; and
(b) contain a description and acknowledgment of the approved

provider’s non-compliance with its responsibilities under
Part 4.1, 4.2 or 4.3; and

{(c) set out what action the approved/ﬁ;ovidcr proposes to take to
remedy the non-compliance; and

(d) set out the period within which such action is required to be
taken; and

(e} centain an acknowledgment that a failure by the approved
provider to comply with the undertaking may lead to
sanctions being imposed under this Part; and

(f) meet any requirements specified in the Sanetions Principles.
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Note: Approved providers have a responsibility under paragraph 63-1(i)(k)
to comply with an undertaking. Failure to comply with this
responsibility can result in a sanction being imposed under this Part.

67-5 Notice of decision’ on whether to impose sanctions

(1)} The Secretary must notify the approved provider, in writing, of the
Secretary’s decision on whether to impose a sanction on the
approved provider in respect of non-compliance by the approved
provider with its responsibilities under Part 4.1, 4.2 or 4.3,

(2) If the Secretary decides to impose a sanction, the notice must set
out: '

(a) the nature of the approved provider’s non-compliance; and
(b} the sanctien to be imposed on the approved provider; and

(c) the consequences under this Act of imposing the sanction on
the approved provider; and
(d)- where applicable, the sanction period (see section 68-2); and

i

(e) the reasons forimposing the sanction. /

3 If the Sccrctary decides not to impose a sanction, the notice must:

(a) specify the nature bf the approved provider’s -
non-compliance; and

(b) the reasons for not-imposing the sanction.
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Division 68—When do sanctions cease to apply?

68-1 Sanctions cease to apply

(1)} A sanction that has been imposed on an approved provider for
non-compliance with its responsibilities under Part 4.1, 4.2 or 4.3
ceases to apply if:

{a) its sanction period ends (see section 68-2); or
(b) the Secretary decides under section 68-3 that it is appropriate
for the sanction to be lifted. '

(2) However, this Division does not apply to any of the following
sanctions:

() revoking the approved provider’s approval under Part 2.1 as
a provider of *aged care services; '

{b) revoking the allocation of some or all of the *places allocated
to the approved provider under Part 2.2,

(c) revoking the *exira service status of a residential care
service, or a “distinct part of a residential care service,
conducted by the approved provider;

(@) revoking the *certification of the residential care service in
respect of which the approved provider has ot complied
with its responsibilities; —

(&) requiring repayment of some or all of any grants paid to the

. approved provider under Chapter 5 in respect of an aged care
service in respect of which the approved provider has not
complied with its responsibilities.

68-2 Sanction period

(1) The sanction period for a sanction is the period fixed by the
Secretary in respect of that sanction and specified in the notice
under subsection 67-5(2).

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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(2) In deciding on the length of the sanction period, the Secretary must
have regard to any matters specified in the Sanctions Principles.

68-3 Lifting of sanctions

In deciding whether it is appropriate for the sanction to be lifted,
the Secretary must have regard to:

(a) whether the approved provider is complying with its
responsibilities under Parts 4.1, 4.2 and 4.3; and

(b) any other maiter specified in the Sanctions Principles.

Note: Refusals to lift sanclioné are reviewable under Part 6.1.

68-4 Applications for lifting of sanctions

(1) If a sanction has been imposed on an approved provider, the
approved provider may apply, in writing, to the Secretary for the
sanction to be lifted.

(2) The application must: 4
(a) be in a form approved by the Secretary; and
(b) meet any requirements specified in the Sanctions Principles.

68-5 Requests for further information

(1) H the Secretary needs farther information to decide the application,
the Secretary may give the applicant a written notice requiring the
applicant to give the further information within 14 days after
receiving the notice, or within such shorter period as is specified in
the notice. ‘

(2) The application is taken to be withdrawn if the applicant does not
give the further information within the 14 days, or within the
shorter period, as the case requires. However, this does not stop the
applicant from reapplying.
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1 Note: The period for giving the further information can be extended—see
2 section 96-6.

(3) The notice must contain a statement setting out the effect of

E;[ 4 subsection (2).
|
5 68-6 Notification of Secrefary’s decision
i 6 (1) The Secretary must notify the approved provider, in writing, of the
|"‘ 7 Secretary’s decision whether to lift the sanction. The notice must
8 be given:
9 (a) within 28 days after receiving the application; or
10 (b) if the Secretary has requested further information under
i1 section 68-5—within 28 days after receiving the information.
g
12 (2) If the Secretary decides that the sanction is to be lifted, the notice
013 musk:
: l! 14 (a) inform the approved provider when the sanction will cease to
fic| 15 apply; and
16 (b) set out such other matters as are specified in the Sanctions
17 Principles.
o /-f
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Chapter 5—Grants

Division 69—Introduction

69-1 What this Chapter is about

The Commonwealth makes grants to contribite to costs associated
with the establishment or enhancement of *aged care services, with
assessments or approvals related to *aged care or with support
services rélated to the provision of aged care. These grants are:

*  ‘“residential care grants (see Part 5.1);

= “community care grants (see Part 5.2);

*  “agsessment grants (see Part 5.3); ’

*  *accreditation grants (see Part 5.4);

*  “advocacy granis (see Part 5.3);

*  *community visitors grants (see Part 5.6);

»  other grants {see Part 5.7).

Grants are (in most cases) payable under agreements with the
recipients of the grants, and may be subject to conditions.
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Part 5.1—Residential care grants
Division 70—Introduction

70-1 What this Part is about

The Commonwealth makes *residential care grants to contribute
towards the *capital works costs assoclated with some projects
undertaken by approved providers to establish residential care
services or to enhance their capacity to provide residential care.

Table of Divisions

70 Intraduction

71 How do people apply for allocations of restdential care
grants? '

72 How are residential care grants allocated?

73 On what basis are residential care grants paid?

74 How much is a residential care grant?

70-2 The Residential Care Grant Principles™

*Residential care grants are also dealt with in the Residential Care
Grant Principles. The provisions in this Part indicate when a
particular matter is or may be dealt with in these Principles.

Note: The Residential Care Grant Principles are made by the Minister under
section 96-1,
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70-3 Meaning of capital works costs

(1) The capital works costs 1elating to residential care include, but are
not limited to, the following:

(a) the cost of acquiring land on which are, or are to be built, the
premises needed for providing that care;

(b) the cost of acquiring, erecting, altering or extending those
premises;

(c) the cost of acquiring furniture, fittings or equipment for those
premises;

(d) the cost of altering or installing furniture, fittings or
equiprnent on those premises.

(2) However, ift
(a) those premises are, or will be, part of larger premises; and
(b) another part of the larger premises is not, or will not be,
connected with the provision of residential care;
any costs that the Secretary is satisfied are attributable to the other
part of the larger premises are taken not to be capital works costs
relating to the residential care in question.
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Section 71-1

Division 71—How do people apply for allocations of
residential care grants?

71-1 Applications for residential care grants

A person may apply in wﬁting for the allocation of a *residential
care grant. However, the application is valid only if:

(a) it is in response to an invitation to apply for the allocation of
residential care grants published by the Secretary under
section 71-2; and

(b) it is made on or before the closing date specified in the
invitation; and :

{c) it is in a form approved by the Secretary.

Note: An applicant who is not an approved provider must become an

approved provider for a residential care .grant to be allocated (see
subsection 72-1(13).

71-2 Invitation to apply

(1) The Secretary may invite applications for the allocation of
*residential care gramts,

(2) The invitation must: .

(a) specify the amount of money that is available for allocation
as *residential care grants; and

(b) specify the criteria for allocations of residential care grants
(see section 72-2); and

(c) specify the closing date after which applications will not be
accepted; and

(d) specify all of the matters, of the kind referred to in subsection
72-3(1), that will be taken into account in allocating the
residential care grants; and

*To find definitions of asterisked terms, see the Dictionary in Schedule 1,
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{e) state that there may be conditions that approved providers
must meet before payments of regidential care grants are
made. o '

(3) The invitation must be published or notified by such means
as the Secretary thinks appropriate,

71-3 Requests for further information

(1) If the Secretary needs further information to determine the
application, the Secretary may give to the applicant a notice
requesting the applicant to give the further information within 14
days after receiving the notice, or within such shorter period as is
specified in the notice. ) ‘

{(2) The application is taken to be withdrawn if the applicant does not
give the forther information within 14-days, or within the shorter
* period, as the case requires.

Note: The period for giving the further information can be exténded—see
section 96-6:

(3) The notice must contain a statement setting out the effect of
subsection (2).

*To find definitions of asterisked terms, see the Dictionary in Schedule 1. .

Aged Care-Bill 1997 No. , 1997 267




Chapter 5 Grants
Part 5.1 Residential care grants
Division 72 How are residential care grants allocated?

Section 72-1

Division 72—How are residential care grants allocated?

72-1 Allocation of residential care grants

(1) The Secretary may allocate *residential care grants to approved
providers in respect of the *capital works costs of projects for the
provision of residential care.

(2) The allocation must:
(a} meet the criteria for allocations (see section 72-2); and

(b) be the one that best meets the needs of *people with special
neceds (see section 72-3).

(3) However..
- (a) each of the approved-providers must have made a valid
application in respect of the allocation {(see Division 71); and
(b) the allocation must comply with the terms of an invitation
published under that Division (see section 72-4);
except 50 far as the Secretary waives these requirements under
section 72-5.

(4) A “residential care grant can only be allocated to an approved
provider:

(2) whose approval under Part 2. Tincludes *residential care (see
subsection 8-1(2); and

(b) who holds an allocation of places for *residential care
subsidy under Part 2.2 (whether or not it is a *provisional
allocation), being places that are, or are to be, included in the
residential care service in respect of which the grant is
payable; and

(c) in relation to a residential care service that does not have, and
no*distinct part of which has, *extra service status.
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72-2 Criteria for allocations

The criteria for ailocation of a *residential care grant are:

(a) amajority of the care recipients who receive, or who will
receive, the care to which the grant relates must be either
*concessional residents or *assisted residents; and

(b) amajority of care recipients who receive, or who will
receive, that care must be *people with special needs or
people of a kind specified in the Residential Care Grant
Principles; and

(¢) such other criteria as are specified in the Res;denual Care
Grant Principles.

72-3 Meeting the needs of people with special needs

(1) In deciding which allocation of *residential care grants best meets
the needs of “people with special needs, the Secretary must
consider, in relation to each grant:

(a) the proportion of the care recipients, to- whom the care o
which the grant would relate is or will be provided, who are
*concesstonal residents or *assisted residents; and

{b) the location of the *aged care service, or proposed aged care
service, to which the grant would relate, particularly whether
it is, or will be, in a rural or remote area; and

(c) the availability of other aged care services in the area in
which the aged care service is, or will be, located; and

(d) the need for the grant in order to assist in establishing or
upgrading the service or proposed service, particularly the
building or upgrading of premises; and

(e) whether there is an urgent need for the grant because of
unforeseen circumstances; and

(f) such other matters as are specified in the Residential Care
Grant Principles.
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(2) In considering the maiters referred to in subsection (1), the
Secretary must comply with the requirements of the Residential
Care Grant Principles.

72-4 Compliance with the invitation

The allocation complies with the terms of the invitation if:

{(2) the sum of the amounts allocated as *residential care grants
does not exceed the amount specified in the invitation as
being available for allocation as residential care grants; and

(b) the Secretary has considered all valid applications made in
respect of the allocation, together with any further
information given under section 71-3 in relation to those
applications; and

(c) the allocation was made after the closmg date specified in the
invitation.

72-5 Waiver of requirements

The Secretary may waive:

(2) the requirement under paragraph 72-1(3)(a) that each
approved provider who is allocated a *residential care grant
must have made a valid application in respect of the
allocation; or e

(b} that requirement and the requirement under paragraph
72-1(3)(b) that the allocation must comply with the terms of
an invitation published under Division 71;

if the Secretary is satisfied that: -

(c) the provision of residential care to care recipients is being
seriously affected by the condition of the premises used for
providing the care, being premises to which the residential
care grant would relate; or

- {d) the premises used for providing care, being premises to
which the residential care grant would relate, have been so

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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damaged by a disaster that they are unsuitable for the
provision of residential care; or

(e) there is a high need for the provision of residential care that
would not be met unless the residential care grant is
allocated, and it would not be practicable to allocate the grant
without the waiver; or

(f) there are other exceptional circumstances for justifying the
waiver.

72-6 Notification of allocation

(1) ;l“he Secretary must notify, in writing, each applicant to whom a
residential care grant has been allocated. The notice must be given
within 14 days after the Secretary’s decision under section 72-1 is
made.

(2} The notice must specify:

(a) the amount of the grant (sece Division 74); and

{b) the project to which the grant relates; and

(c) when the grant, or the instalments of the grant, will be paid
(see Division 73); and

(d) if the grant is to be paid in more than one instalment—ithe
amounts of the instalments or how they will be worked out
(see Division 73); and

(e) the conditions on which the grant is payable (see
Division 73).

72-7 Notice to unsuccessful applicants

(1) The Secretary must notify, in writing, each applicant to whom a
*residential care grant has not been allocated. The notice must be
given within 14 days after the Secretary’s decision under section
72-1 is made.
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2 allocated a grant.
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Section 73-1

Division 73—On what basis are residential care grants
paid? '

73-1 Basis on which residential care grants are paid

(1) A *residential care grant is payable to an approved provider:
£ pay PP P
(a) at such time as the Secretary determines in writing; and

(b) in full or in such instalments as the Secretary determines in
writing. ’

(2) The grant is subject to such conditions {if any) as the Secretary
determines in writing (see section 73-2).

(3) The grant is not payable unless the approved provider enters into
an agreement with the Commonwealth under which the approved
provider agrees to comply with the conditions to which the grant is
subject. /

73-2 Conditions of residential care grants

The following are exampies of matters with which the conditions
of a *residential care grant may deal:

(a) the kinds of people who are to be provided with ¢are when
the project, in respect of which the grant is payable, is
completed;

(b) the number of *concessional residents and *assisted residents
who are to be provided with care when the project, in respect
of which the grant is payable, is completed;

(c) the period within which one or more conditions must be
cornp]iec! with by the approved provider;

(d) the period within which the residential care service in respect
of which the grant is payable is to be operational;
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{e) the period within which the project is required to be

completed;

(D the amount of money to be provided by the approved

provider for the project;

(g) information to be given to the Commonwealth by the

approved provider;

{h) the approved provider's compliance with:

(i) any responsibilities of the approved provider under
Chapter 4; and
- (ii) conditions imposed in respect of other payments made
under this Chapter to the approved provider;

(i) certificates about the fulfilment of conditions;

(j) certificates about the completion of premises;

(k) the circumstances in which the grant must be repaid;

(I) giving security to the Commonwealth for repayment of the

grant;
(m) the vesting of property used to conduct the *aged care service
in respect of which the grant is made;

(n) giving security to the Commonwealth for payment of
amounts (whether or not their total exceeds the amount of the
grant) that, under the conditions, are to be taken to represent
the Commonwealth’s interest in anything acquired or
improved as a result (wholly or partly) of the grant;
the use and the recovery of amounts (whether or not their
total exceeds the amount of the grant) that under the
conditions are to be taken to represent the Commonwealth’s
interest in anything acquired or improved as a result (wholly
or partly) of the grant.

e

(o

73-3 Grants payable only if certain conditions met

(1) The Secretary may specify which of the conditions of a *residential
care grant must be met before the grant is payable.
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{2) The grant is not payable unless the approved provider complies
with those conditions.

(3) However, payment of the grantto the approved provider does not
affect the approved provider’s obligation to comply with any other
conditions to which the grant is subject.

73-4 Variation or revocation of allocations

(1) The Secretary may vary or revoke an allocation of a *residential
care grant if the Secretary is satisfied that a condition to which the
allocation is subject has not been met.

MNote: Variations or revocations of allocations are reviewable under Part 6.1,

(2) A variation of the allocation may be either or both of the
following:

{a) areduction of the amount of the grant;

(b} a variation of any of the conditions to which the allocation is
subject. ’

(3} Before deciding to vary or revoke the allocation, the Secretary
must notify the approved provider that it is being considered. The
notice:

(a) must be in writing; and

{(b) must invite the approved provider to make submissions, in
writing, to the Secretary within 28 days after receiving the
notice; and

(c) must inform the approved provider that, if no submissions
are made within that period, the variation or revocation takes
effect on the day after the last day for making submissions.

(4) In making the {}ecision whether to vary or revoke the allocation,
the Secretary must consider any submissions made within that
period.

“To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997  No. , 1997 275




[= N I - ) [

~l

23
24
25
26

27
28

Chapter 5 Grants
Part 5.1 Residential care grants
Division'73 On what basis are residential care grants paid?

Section 73-5

(5) The Secretary must notify, in writing, the approved provider of the
decisiomn.

(6} The notice must be given Lo the approved provider within 28 days
after the end of the peried for making submissions. If the notice is
not given within that period, the Secretary is taken to have decided
not to vary or revoke the allocation, as the case requires.

(7) A variation or revocation has effect:

. (a) if no submissions were made within the 28 day period—on
the day after the last day for making submissions; or

(b) if submissions were made within that period—on the day
after the approved provider receives a notice under
subsectton (5).

73-5 Variation of allocations on application of approved provider

(1) An approved provider may at any time apply to the Secretary fora
variation of an allocation of a *residential care grant to the
approved provider.

(2) A variation of the allocation may be either or both of the
following:
(a) areduction of the amount of the grant;
{b) a variation of any of the conditiens to which the allocation is
subject. :

(3) The application must be in the form approved by the Secretary.

(4) The Secretary must, within 28 days after receiving the application:
{a) make a variation; or
(b) reject the application;
and, within that period, notify the approved provider accordingly.

Note: Variations of allocations and rejections of applications are reviewable
under Part 6.1.
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73-6 Agreement taken to be varied
If the Seeretary varies, under section 73-4 or 73-5, one or more of
the conditions of an allocation, the agreement entered into under
subsection 73-1(3) is taken to be varied accordingly.

73-7 Appropriation

Payments by the Commonwealth under this Part are to be made out
of money appropriated by the Parliament for the purpose.
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Division 74 How much is a residential care grant?

Section 74-1

Division 74—How much is a residential care grant?

74-1 Thé amount of a residential care grant

(1) The amount of a “residential care grant is the amount specified in,
or worked out in accordance with, the Residential Care Grant
Principles.. . ..

(2) However, the amount of a grant to an approved provider must not
exceed the difference between: ’
(a) the *capital_wdrks costs of the project in respect of which the
grant is payable; and
(b) the sum of the money (if any) spent, and the money presently
available for expenditure, by the approved provider towards
the capital works costs of the project.

(3) The following are examples of matters with which the Residential
Care Grant Principles may deal in relation to the amounts of
*residential care grants:

{a) the purpose for which the grant is required;

(b) the cost of the project, including any cost of acquiring and
developing land;

{c) the capacity of the approved provider to borrow maoney for
the project; | i ,

(d) the capacity of the approved provider, or the proposed care
recipients of the residential care when the project is
completed, to contribute to funding the project;

() the kind of people who are to be care recipients of the
residential care;

(D) limits on the amounts of residential care grants.
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Section 75-1

Part 5.2—Community care grants
Division 75—Introduction

75-1 What this Part is about.

The Commonwealth makes *community care grants to contribute
towards the costs associated with some projects undertaken by
approved providers to establish community care services or to
enhance their capacity to provide community care.

Table of Divisions

75 Introduction

76 How are community care grants allocated? /
77 On what basis are community care grants paid?
78 How much is a community care grant?

75-2 The Cdmmunity Care Grant Principles

: ‘Commu‘nity care grants are also dealt with in the Community Care
Grant Principles. The provisions in this Part indicate when a
particular matter is or may be dealt with in these Principles.

Note: The_Comi'nunity Care Grant Principles are made by the Minister under
section 96-1. .
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Part 5.2 Community care grants
Division 76 How are community care grants allocated?

Section 76-1

Division 76—How are qqmmunity care grants allocated? -

76-1 AHocation of community care grants

¢

(1) The Secretary may aflocate “community care grants to approved
providers in respect of the costs of projects for: :
{a) establishing new community care services; or
(b} extending existing community care services to cover
additional areas.-

(2) The allocation must meet the criteria for allocations (see section
76-2).

(3) A person may apply for an allocation of *community care grants
(see section 76-3).
Note: An applicant whe is not an approved provider must become an

approved provider for a community care grant to be allocated (see
subsection (1)).

t4) A *community care grant can only be allocated to an approved
provider: -

(a) whose approval under Part 2.1 mclndes community care (see
subsection 8-1(2)); and

{(b) who holds an aflocation of places for *community care
subsidy under Part 2.2 (whether or not it is a *provisional
allocation), being places that are, or are to be, included in the
comimunity care service in respect of which the grant is
payable.

76-2 Criteria for allocations

The eriteria for allocation of a *community care grant are as
follows:

-
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Section 76-3

(a) whether there is a need for the community care service, or

proposed community care service, to which the grant wounld
relate;

(b) whether the grant would assist:
(i) people in rural or remote areas; or
- {ii) Aboriginal and Torres Strait Islander communities;

(c} such other criteria as are spec1fied in the Community Care
Grant Principles.

76-3 Applications for community care grants

(1) An application for the allocation of a *community care grant must
be in a form approved by the Secretary.

(2) If the Secretary needs further information to determine the

application, the Secretary may give to the applicant a notice
requesting the further information:

{a) within the period specified in thé notice; or
(b) if no peried is specified in the notice—within 14 days after
- receiving the notice.

(3) The application is taken to be withdrawn if the applicant does not
give the further information within whichever of those periods
applies.

Note: The period for giving the further information can be extended—see
section 96-6.

(4) The notice must contain a statement setting out the effect of
subsection (3).

76-4 Notification of allocation

(1) The Secretary must notify, in writing, each applicant to whom a
. .
community care grant has been allocated. The notice must be
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Division 76 How are community care grants allocated?

Section 76-3

given within 14 days after the Secretary’s decision under section
76-1 is made.

(2) The notice must specify:

(a) the amount of the grant (see Division 78); and

(b) the project to which the grant relates; and

(c) when the grant, or the instalments of the grant, will be paid
(see Division 77); and

(d) if the grant is to be paid in more than one instalment—the
amounts of the instalments or how they will be worked out
(see Division 77); and

(e) the conditions on which the grant is payable (see
Division 77).

76-5 Notice to unsuccessful applicants

(1) The Secretary must notify, in writing, each applicant to whom a
*community care grant has not been allocatedl. The notice must be
given within 14 days after the Secretary’s decision under section
76-1 is made.

(2) The notice must set out the reasons for the applicant not being
allocated a grant.
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Section 77-1

Diviston 77—On what basis are community care grants
paid?

77-1 Basis on which comimunity care grants are paid

{1) A *community care grant is payable to an approved provider:
{(a) at such time as the Secretary determines in writing; and

(b} in full or in such instalments as the Secretary determines in
writing,

(2) The grant is subject to such conditions (if any) as the Secretary
determines in writing (see section 77-2).

(3) The grant is not payable unless the approved provider enters into
an agreement with the Commonwealth under which the approved
provider agrees to comply with the conditions to which the grant is
subject. ) /

77-2 Conditions of community care grants

The following are examples of matters with which the conditions
of a *community care grant may deal;

(2) the kinds of people who are to be provided with care when
the project, in respect of which the grant is payable, is
completed;

(b) the period within which one or more conditions must be
complied with by the approved provider;

(c) the period within which the community care service in
respect of which the grant is payable is to be operational;

(d) the amaunt of money to be provided by the approved
provider for the project;

{e) information to be given to the Commonwealth by the
approved provider;
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Part 5.2 Community care grants Community care grants Part 5.2
| Division 77 On what basis are community care grants paid? On what basis are community care grants paid? Division 77
! Section 77-3 Section 77-5
i
g, 1 (f) the approved provider's compliance with: 1 (a) must be in writing; and ,
2 {i) any responsibilities of the approved provider under 2 (b} must invite the approved provider to make submissions, in
i 2 Chapter 4; and 3 writing, to the Secretary within 23 days after receiving the
i 4 (ii) conditions imposed in respect of other payments made 4 notice; and
. under this Chapter to the approved provider; 5 (c) must inform the approved provider that, if no submissions
J' § (g) the citcumstances in which the grant must be repaid. 6 are made within that period, the variation or revocation takes
] . { 7 effect on the day after the last day for making submissions.
{ e 77-3 Grants payable only if certain conditions met 8 (4) Inmaking the decision whethier to vary or revoke the allocation,
8 (1) - The Secretary may specify which of the conditions of a 9 the.Secrctary must consider any submissions made within that
] *community care grant must be met before the grant is.payable. 10 period. |
10 (2) The grant is not payable unless the approved provu:ter complies 11 (5) g‘he Secretary must notify, in writing, the.approved provider of the
2 .
! with those conditions, 1 ecision ) -
12 (3) However, payment of the grant to the approved provider does not 13 (6) The notice must be given to the approved proyider within 28 days
113 affect the approved provider’s obligation to comply with any other 14 after the end of the period for making submissions. If the notice is
ditions to which the grant is subject. ‘ 15 not given within that period, the Secretary is taken to have decided
‘ 1 con 16 not to vary or revoke the allocation, as the case requlres
It 5 77-4 Variation or revocation of allocations 7 17 (7) A variation or revocation has effect:
' (1) The Secretary may vary or revoke an allocation of a *community 18 (a) if no submissions were made within the 28 day period—on
£ care grant if the Secretary is satisfied that a condition to which the 12 the day after the last day for making submissions; or
i allocation is subject has not been met. 20 (b) if submissions were made within that period—on the day
. 21
o Note:  Variations or revocations of allocativis are reviewable under Part 6.1. after the approved provider receives a notice under
.| Note: g 2 subsection (5).
; ‘} 20 (2) A variation of the allocation may be either or both of the
. following: : : 23 77-5 Variation of allocations on application of approved provider
t of the grant; ) )
2 (a) areduction of the amoun . & +ich the allocation is 24 (1) An approved provider may at any time apply to the Secretary for a
|23 - (b) avariation of any of the conditions to whic 25 variation of an allocation of 2 *community care grant to the
24 subject. 2% approved provider.
25 (3) Before deciding to vary or revoke the allocation, the S?gretzryTh 27 " (2) A variation of the allocation may be either or r both of the
2% B must notify the approved provider that it is being considered. The 2 following:
O _ notice: 29 (2) areduction of the amount of the grant;
i ‘
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Part 5.2 Community care granis
Division 77 On what basis are community care grants paid?

Section 77-6

{b} a variation of any of the conditions to which the allocalion is
subject, .

(3) The application must be in the form approved by the Secretary.

(4) The Secretary must, within 28 days after receiving the application:
(a) make a variation; or
(b) reject the application;
and, within that period, notify the approved provider accordingly.

Note: Variations of allocations and rejections of applications are reviewable
under Part 6.1. ‘

77-6 Agreement taken to be varied

If the Secretary varies, under section 77-4 or 77-5, one or more of
the conditions of an allocation, the agreement entered into under
- subsection 77-1(3) is taken to be varied accordingly.

T77-7 Appropriation

Payments by the Commonwealth under this Part are to be made out
of money appropriated by the Parliament for the purpose.
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Section 78-1

Division 78—How much is a community care grant?

78-1 The amount of 4 community care grant

(1) The amount of a “community care grant is the amount specified in,
or worked out in accordance with, the Community Care Grant
Principles.

(2) The following are examples of matters with which the Community
Care Grant Principles may deal in relation to the amounts of '
*community care grants:

(a) the circumstances of approved providers to which the grants
are payable;
(b} the purposes for which the grants are payable;

(c) the locations of the community care services to which the
grants relate;

{(d) the kinds of people who will be provided with con’flmunity :
care through the services;

‘() limits on the amounts of the grants.
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Division 79 Assessment grants

Section 79-1

Part 5.3—Assessment grants
Division 79—Assessment grants

79-1 Assessment grants

(1) The Minister may, on behalf of the Commonwealth, make one or
more grants of money to a State, Territory or another body for
some-or all of the following purposes:

(a) assessment of the care needs of people seeking approval
under Part 2.3 as recipients of residential care, community
care or flexible care;

(b} heliping people to obtain the types of care and services that
best meet their needs;

(c) monitoring and evaluating the effectiveness of the
assessment services that are provided;

(d) conducting research relevant to the care needs of people, and
the approval of people as recipients of residential care,
community care or flexible care;

(e) such other purposes as are determined by the Minister.

A grant of money under this subsection is an assessment grant.

—

Pt
(2) An *assessment grant is payable to a State, Territory or body:
(a) at such time as the Minister determines in writing; and

(b) in full or in such instalments as the Minister determines in
writing.

79-2 Conditions of assessment grants

An *assessment grant is subject to:

- (a) such conditions (if any) as are set out in the Assessment
Grant Principles; and
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Section 79-3

(b) conditions that relate {o the matters (if any) specified in the
Assessment Grant Principles ag matters to which conditions
of an assessment grant must refats; and’

(c) such other conditions as are determined by the Secretary.
Note: The Assessment Grant Prindiples are rhéu:lé'by the Minister under
section 96-1.

79-3 Appropriation

Payments by the Commonwealth under this Part are to be made out
of money appropriated by the Parliament for the purpose.
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Division 80 Accreditation grants

Section 80-1

Part 5.4—Accreditation grants
Division 80—Accreditation granté l

80-1 Accreditation grants

(1) The Secretary may, on hehalf of the Commonwealth, enter into a
written agreement with a body corporate under which the
Commonwealth makes one or more grants of money to the body
for the following purposes:

{a) accreditation of residential care services in accordance with
the Accreditation Grant Principles; .

{(b) any other purposes specified in the Accreditation Grant
Principles, including the performance of any of the functions
of the Secretary under this Act that are specified in the
Accreditation Grant Principles.

A grant of money under this subsection is an accreditation grant.

Note: The Accreditation Grant Principles are made by the Minister under
section 96-1.

(2) The following are examples of matters with which the
Accreditation Grant Principles may deal:

(a) the procedures to be followedﬁeciding whether to accredit
a residential care service, including the reconsideration of
decisions on accreditation;

(b) the matters to be taken into accourt in making, or
reconsidering, those decisions;

(¢) the procedures to be followed in revoking or suspending the
accreditation of a residential care service;

{d) the matters to be taken into account in deciding to revoke or

- suspend the accreditation of a residential care service;
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Section 80-2

{e) the accreditaiion of a residential care service before it
commences operation;

(f) the interim accreditation of a new residential care service
pending a full assessment for the purposes of accreditation;

(g) the effect on the accreditation of a residential care service if
places included in the service are transferred under DPivision
16.

(3) An *accreditation grant is payable to a body:
(a) at such time as is specified in the agreement; and

() in full or in such instalments as are specified in the
agreement.

80-2 Conditions of accreditation grants

(1) An *acereditation grant is subject to:
ta) such conditions (if any) as are set out in the Accreditation
Grant Principles; and ;
. (b) cenditions, set out in the agreement under which the grant is
payabie, that relate to matters specified in the Accreditation
Grant Principles as matters to which conditions of an
accreditation grant must relate; and

{c) such other conditions as are set out in the agreement.

(2) The foliowing are examples of matters to which such conditions
may relate:
{(a) the administration and monitoring of the grant;
(b) the circumstances in which the grant is repayable;
() giving security to the Commonwealth for repayment of the
grant;
(d) reports and other information to be given to the
Commonwealth relating to:

(i) the extent to which the Accreditation Standards are
being cormplied with; and
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Division 80 Accreditation grants

Section 80-3

{it) any other matters dealt with in ihe conditions.
80-3 Appropriation

Payments by the Commonwealth under this Part are to be made out
of money appropriated by the Parliament for the purpose.

o, “ alw N
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Section 81-1

Part 5.5—Advocacy grants
Division 81—Advocacy grants

81-1 Advocacy grants

(1) The Secretary may, on behalf of the Commonwealth, enter nto a
written agreement with a body corporate under which the
Commonwealth makes one or more grants of money to the body

* for the following purposes:

(a) encouraging understanding of, and knowledge about, the
rights of recipients and potential recipients of "aged care
services on the part of people who are, or may become:

(i) care recipients; or

(i) people caring for care recipients; or
(iii) people who provide aged care services;  /
or on the part of the general community;

(b) enabling care recipients to exercise those rights;

(c) providing free, independent and confidential advocacy
services in relation to those rights to people:

() who are, or may become, care recipients; or
(ii) who are representatives of care recipients.
A grant of money under this subsection is an advocacy grant.

{2) An *advocacy grant is payable t0 a body:
(a) at such time as is specified in the agreement; and
(b) in full or in such instalments as are specified in the
agreement.
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Section 81-2

81-2 Applications for advocacy grants

(1) A body corporate, other than a body mentioned in subsection 3),
may apply to the Secretary for an *advoeacy grant.

(2) The application must be:
(a) in writing; and
(b} in a form approved by the Secretary.

{3) A body may not make an application under subsection (1) if it is:
(a} an approved provider; or . .
(b) a body that is directly associated with an approved provider.

81-3 Deciding whether to make advocacy grants-

(1) In deciding whether'to make a grant under subsection 81-1(1), the
Secretary must take into account the criteria (if any) set out in the
Advocacy Grant Principles,

Note: The Advocacy Grant Principles are made by the Minister under
section 96-1.

(2) The following are examples of matters to which criteria set out in
the Advocacy Grant Principles may relate:

(a) consistency of an application with the purposes set out in
paragraphs 81-1¢1)(a) to (c);
(b} the experience, skills and infrastructure of the applicant;

(c) the ability of the applicant to meet the special needs of
particular groups.

81-4 Conditions of advocacy grants

(1) An "advocacy grant is subject to:

(a) such conditions (if any) as are set out in the Advocacy Grant
Principles; and
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Section 81-5

(1) conditions, set out in the agreement under which the grant is
payable, that relate to matters specified in the Advocacy
Grant Principles a5 matters to which conditions of an
advocacy grant must relate; and

(c) such other conditions as are set out in'the agreement.

(2) Without limiting the conditions to which an *advocacy grant may
be subject under paragraphs (1)(a) to (c), the following are
examples of matters to which such conditions may relate:

A (é.) the administration and monitoring of the grant;
(b) the circamstances in which the grant is repayable;
(c) giving security to the Commonwealth for repayment of the
grant;
(d) reports and other information to be given to the -
Commonwealth relating to matters dealt with in the

conditions;
{(e) compliance with conditions imposed in respect of other
payments made under this Act. !

81-5 Appropriation

Payments by the Commonwealth under this Part are to be made out
of money appropriated by the Parliament for the purpose.
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Division 82 Community visitors grants

Section 82-1

Part 5.6—Community visitors grants
Division 82—Community visitors grants

82.1 Community visi_toi‘s' grants

{1) The Secretary may, on behalf of the Commonwealth, enter into a
wrilten agreement with a body corporate under which the
Commonwealth makes one or more grants of money to the body
for the. following purposes: .

(a) famhtatmg frequent and regu]ar contact w1th the commumity
by lcarc recipients to whom residential care is provided;

(b) ‘helping such care recipients.to maintain independence
through contact with people in the community;

- {c) assisting such care recipients from particular linguistic or
cultural backgrounds to maintain contact.with people from
similar backgrounds.

A grant of money under this subsection is a community-visitors
grant

{2) A ‘community visitors grant is payable to.a body
(a) at such time as is specified-in thiggrecment and

{b) in full or in such mstalrnents ag are specified in the
agreement. - :

82-2 Applications for community visitors grants

(1) A body corporate, other than'a body mentioned in subsection (3),
may apply to the Secretary for a *community visitors grant.

(2) The application must bc:'
- (a) in.writing; and -
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Section §2-3

(b) in a form approved by the Secretary.

{3) A body is not eligible to make an application wnder subsection (1)
if it is:
(2) an approved provider; or
(b) a body that is directly associated with an approved provider;
except in the circumstances specified in the Community Visitors
Grant Principles.

Note: The Community Visitors Grant Prmmples are made by the Minister
under section 96-1. .

82-3 Deciding whether to make community visitors grants

(1) In deciding whether to make a grant under subsection 82-1(1), the
Secretary must take into account the criteria (if any) set out in the
Community Visitors Grant Principles.

(2) The following are examples of matters to which criteria set out in
the Community Visitors Grant Principles may relate: /
(2) the consistency of an application with the purposes set out in
paragraphs 82-1(1)(a) to (c); ‘
(b) the experience, skills and infrastructure of the applicant;
(c) the ability of the applicant to meet the special needs of
particular groups.

82-4 Conditions of community visitors grants

(1) A *community visitors grant is subject to:
{2) such conditions (if any} as are set out in the Community
Visitors Grant Principles; and
(b) conditions, set out in the agreement under which the grant is
payable; that relate to the matters (if any) specified in the
Community Visitors Grant Principles as matters to which
conditions of a community visitors grant must relate; and
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Section 82-5

(c) such other conditions as are set out in the agreement.

©(2) Without limiting the conditions to which a *community visitors
grant may be subject nnder paragraphs (1)(a) to (c), the following
are examples of matters to which such conditions may relate:

(2) the administration, co-ordination and monitoring of the
community visitors grant; :
(b) recruitment and approval of community visitors;
(c) training-and support for community visitors;
(d) ;he circumstances in which the grant is repayable;
'. (e} _ giving security to the Commenwealth for repayment of the
“grarit; o '
-(f)- reports and other information to be given to the

Commonwealth relating to matters dealt with in the
conditions;

(g) compliance with conditions imposed in respect of other
payments made under this Act. )

§2-5 Appropriation

Payments by the Commonwealth under this Patt are to be made out
of money appropriated by the Parliament for the purpose.
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Section 83-1

Part 5.7—Other grants
Division 83—Other grants

83-1 Other grants

(1) The Secretary may, on behalf of the Commonwealth, enter into a
written agreement with a body corporate under which the
Commonwealth makes one or more granis of money to the body
for the purposes specified in the agreement. The purposes must, in
the Secretary’s opinion, further the objects of this Act,

(2) A grant under this Part is payable to a body:
() at such time as is specified in the agreement; and
(b) ir full or in such instalments as are specified in the
agreement. ;

(3) The Other Grants Principles may specify requirements with which-
the Secretary must comply in exercising powers under this Part.

Note: The QOther Grants Principles are made by the Minister under section
96-1.

83-2 Conditions of other grants

A grant under this Part is subject to:

(a) such conditions (if any) as are set out in the Other Grants
Principles; and

(b) conditions, set out in the agreement under which the grant is
payable, that relate to the matters (if any) specified in the
Other Grants Principles as matters to which conditions ofa
grant under this Part must relate; and

(¢) such other conditions as are set out in the agreement.
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Section 833

83-3 Appropriation

Payments by the Commonwealth under this Part are to be paid out
of money appropriated by the Parliament for the purpose,
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Secﬁon 84-1
Chapter 6—Administration

Division 84—Introduction

84-1 What this Chapter is about

This Chapter deals with a number of aspects relating to the
administration of the Act, namely:

«  reconsideration and administrative review of decisions (see
Part 6.1);

» ' protection of information (see Part 6.2);

»  record keeping obligations of approved providers (see
Part 6.3); /

«  powers of officers in relation to monitoring compliance and
offences (see Part 6.4);.

»  recovery of overpayments by the Commonwealth (see
Part 6.5).

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

Aged Care Bill 1997 No. 1997 301
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Division 85 Reconsideration and review of decisions

Section 85-1

Part 6.1—Reconsideration and review of decisions

Division 85—Reconsideration and review of decisions

85-1 Reviewable decisions

Each of the following decisions is a *reviewable decision:

Administration Chapter 6
Reconsideration and review of decisions Part 6.1
Reconsideration and review of decisions Division 85

Section 85-1

Reviewable decisions

Provision under which

Reviewable decisions

Item

Decision

Provision under which
decision is made

To reject an application for approval as an
approved provider

subsection 8-1(1)

To reject an application for a waiver of the
operation of subsection 10-2(1)

subsection 10-2(5)

To revoke an approval as an approved
provider

subsection 10-3(1)

To irmpose conditions on revocation of an
approval as an approved provider

subsection 10-4(5)

To reject an application for a determination
under section 15-1 (when allocations take
effect)

subsection 13-3(3)

To vary or revoke a provisional allocation of
places to an approved provider if a condition
has not been met

subsection 15-4(1)

To reject an application for a variation of a
provisional allocation of places

subsection 15-5(4)

To extend a provisional allocation period

subsection 15-7(5)

To reject an application for extension of a
provisional allocation period

subsection 15-7(5)

“To find definitions of asterisked tarms, see the Dictionary in Schedule 1.

Ttem Decision decision is made

16 To reject an application for transfer of subsection 16-5(1)
allocated places

11 To approve a day as a transfer day for the subsection 16-7(3)
transfer of allocated places

12 To reject an application to approve a day as  subsection 16-7(3}
a transfer day

13 To determine a period for making an subsection 17-2(5)
application to vary the conditions to which
an allocation is subject

14 To refuse to determine a period for making subsection 17-2(5)
an application to vary the conditions 10
which an allocation is subject

15 To reject an application for variation of section 17-5
conditions to which an allocation of places is 7
subject

16 To approve a day as a variation day for subsection 17-7(3)
conditions to which an allocation of places is
subject

17 To reject an application to approve a day as  subsection 17-7(3)
a variation day

18 To revoke an unused allocation of a place subsection 18-5(1)

19 To reject an application to approve a person  subsection 22-1(2)
as & care recipient

20 To limit a person’s approval as a care subsection 22-2(1)
recipient

21 To limit a person’s approval as a care subsection 22-2(3}
recipient to one or more levels of care

22 To vary a limitation on a person’s approval  subsection 22-2(4)

as a care recipient
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Division 85 Reconsideration and review of decisions

Section 85-1

Administration Chapter ¢
Reconsideration and review of decisions Part 6.1
Reconsideration and review of decisions Division 85

Section 85-1

Reviewable decisions

Item

Decision

Provision under which
decision is made

Reviewable decisions

23

As to when a person urgently needed care
and when it was practicable to apply for
approval

paragraph 22-5(2)(b)

Item

Decision

Provision under which

decision is made

34

To reject an application for certification of a
residential care service

subsection 38-1(2)

24

To extend the period during which an
application for approval as a care recipient
can be made

subsection 22-5(3)

35

To revoke the certification of a residential
care service

subsection 39-3(1)

25

To reject an application to extend the period
during which an application for approval as
a care recipient can be made

subsection 22-5(3)

36

To impose conditions on revocation of the
certification of a residential care service

subsection 39-5(5)

26

To revoke an approval of a person as a care
recipient

subsection 23-4(1)

37

To refuse to make a determination that a
residential care service is taken to meet its
accreditation requirement

subsection 42-5(1) -

27

To suspend an approved provider from '
making appraisais under section 25-3
(appraisals of the level of care needed)

subsection 25-4(1)

38

To specify a period or event at the end of
which, or on the occurrence of which, a
determination under subsection 42-5(1)
ceases to be in force.

subsection 42-5(4)

28

That the Secretary is not satisfied an
appraisal under section 25-3 (appraisals of
the level of care needed) was sent in
sufficient time

subsection 26-2(2)

39

To revoke a determination that exceptional
circumstances apply

subsection 42-6(1)
s

29

To refuse to renew the classification of a
care recipient

subsection 28-1(1)

40

To refuse to make a determination that a care
recipient is eligible for an oxygen
supplement

subsection 44-13(2)

30

That the Secretary is not satisfied thata .~
reappraisal under section 28-2 (reappraféal

of the level of care needed) was sent in
sufficient time

subsection 28-5(2)

41

To refuse to make a determination that a care
recipient is eligible for an enteral feeding
supplement

subsection 44-14(2)

31

To change the classification of a care
recipient

subsection 29-1(1)

42

To determine that a judgment or settlement
is to be treated as having taken into account
the cost of providing residential care

subsection 44-20(5)

32

To refuse to make a determination to extend
extra service status

subsection 31-2(1)

33

To reject an application for approval of extra
service fees

subsection 35-1¢2)

43

To determine that a part of the compensation
under a settlement is to be treated as relating
to the future costs of providing residential
care .

subsection 44-20(6)

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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datly income tested reduction is zero

subsection 44-22(2)
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Division 85 Reconsideration and review of decisions

Section 85-1

Reviewable decisions

Item

Decision

Provision under which
decision is-made

45

To specify a period at the end of -which a
determination that the daily income tested
reduction is zero ceases to be in force

subsection 44-22(3)

46

To determine a care recipient’s ordinary
income

subsection 44-24(1), (2) or
3

47

To refuse to make a determination about
viability supplement

subsection 44-29(2)

43

To refuse to make a determination that a care
recipient is eligible for a hardship
supplement

subsection 44-31(1)

49

To specify a period or event at the end of
which, or on the occurrence of which, a
determination under section 44-31 will cease
to be in force

subsection 44-31(3)

50

To reject an application for approval of
prudential requirements

subsection 57-5(1)

51

To refuse to make a determination that
paying an accommodation bond would cause
financial hardship

subsection 57-14(1)

52

"To specify, in a determination that paying an

accommodation bond would cause financial ™

hardship, & period or event at the end of
which or, on the occurrence of which, the
determination will cease to be in force

snbsection 57-14(3)

33

To revoke a determination that paying an
accommeodation bond would cause financial
hardship

subsection 57-15(1)

TFo impose a sanction on an approved
provider

section 65-1

To refuse to lift a sanction

section 68-3
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Reconsideration and review of decisions Division 85

Section 85-2

Reviewable decisions

Provision under which
decision is made

subsection 73-4(1)

Ttem Decision

56 To vary or revoke an allocation of a
residential care grant

57 To vary an allocation of a residential care subsection 73-5(4)
arant
58 To reject an application to vary an allocation  subsection 73-5(4)

of a residential care grant

59 To vary or revoke an allocation of a
community care grant

subsection 77-4(1),

60 To vary an allocation of a community care subsection 77-5(4)
grant
61 To reject an application to vary an allocation  subsection 77-5(4)

of a community care grant

85.2 Deadlines for making reviewable decisions s

If:

(2) this Act provides for a person to apply to the Secretary to
make a *reviewable decision; and

(b) a period is specified under this Act for giving notice of the
decision to the applicant; and

{c) the Secretary has not notified the applicant of the Secretary’s
decision within that period;

the Secretary is taken, for the purposes of this Act, to have made a
decision to reject the application.

85-3 Secretary must give reasons for reviewable decisions

(1) If this Act requires the Secretary to notify a person of the making
of a *reviewable decision, the notice must include reasons for the
decision.
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Section 85-4

(2) Subsection (1) does not affect an oingaﬁon, imposed upon the
Secretary by any other law, to give reasons for a decision.

85-4 Secretary inay reconsider reviewable decisions

(1) The Secretary may reconsider a “reviewable decision if the
Secretary is satisfied that there is sufficient reason to reconsider
the decision. :

(2) However, this section does not apply to a determination under
section 44-24 of a care recipient’s *ordinary income by:

(a) the Secretary to the Department of Social Security; or’

{(b) aperson to whom the power to make such a determination is
- sub-delegated under subsection 96-2(7) by the Secretary to
the Department of Social Security.

{3) The Secretary may reconsider a decision even if:

(a) an application for rec¢onsideration of the decision has been
made under section 85-5; or -

(b) if the decision has been confirmed, varied or set aside under
section’ 85-5—an application has been made under section
85-8 for review of the decision.

(4) After reconsidering the decision, the Secretary must:
(a} confirm the decision; or
(b) vary the decision; or
(c) set the declsmn aside and substltute anew decision.

i

-

(5) The Secre;ary s decision (the decision on review) to confirm, vary
or set aside the decision takes effect:

(a) on the day specified in the decision on review; or

(b} if a day is not specnﬁed—on the day on Wh]Ch the decision
on review was made,
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Section 85-5

(6) The Secretary must give written notice of the decision on review to
the person to whom that decision relates.

Note: Section 27A of the Administrative Appeals Tribunal Act 1875 requires
the person to be notified of the person’s review rights.

85-5 Reconsideration of reviewable decisions

(1) A person whose interests are affected by a *reviewable decision
may request the Secretary to reconsider the decision.

(2) However, this section does not apply io a determination under
section 44-24 of a care recipient’s *ordinary income by:
(a) the Secretary to the Depariment of Social Security; or
(b) aperson to whom the power to make such a determination is
sub-delegated under subsection 96-2(7) by the Secretary to
the Department of Social Security.

(3) The person’s request must be made by written notice given to the
Secretary: A
(a) within 28 days, or such longer penod as the Secretary allows,
after the day on which the person first received notice of the
decision; or
(b) if the decision is a decision under section 44-24 to determine
a care recipient’s “ordinary income—within 90 days, or such
longer period as the Secretary allows, after the day on which
the person first received notice of the decision.

(4) The notice must set out the reasons for I'nak:ing the request.

(5) After receiving the request, the Secretary must reconsider the
decision and:

{a) confirm the decision; or
(b) vary the decision; or
(¢) set the decision aside and substnute a new decision.
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Section 83-6

(6) The Secretary’s decision (the decision on review) to confirm, vary
or set aside the decision takes effect:

(a) on the day specified in the decision on review; or

(b} if a day is not specifiecd—on the day on which the decision
on review was made. .

(7) The Secretary is taken, for the purposes of this Part, to have
confirmed the decision if the Secretary does not give notice of a
decision to the person within 90 days after receiving the person’s
request.

Note: Section 27A of the Administrative Appeals Tribunal Act 1975 requires
the person to be notified of the person’s revisw rights.

(8) If a committee has been established under section 96-3 and a
function of the committee is to provide advice to the Secretary in
relation to the Secretary’s reconsideration of a particular kind of
*reviewable decision, the Secretary:

(a) may refer a reviewable decision of that kind to the committee
for advice; and

(b} must, in reconsidering the decision, take account of any
advice of the committee in relation to the decision.

85-6 Date of effect of certain decisions made under section 1239 of
the Social Security Act 1991

/’—""

(1) If a determination of a person’s *ordinary income under section
44-24 of this Act is reviewed under section 1239 of the Social
Security Act 1991, a decision on review to vary or set aside the
determination takes effect:

(2) on the day specified in the decision; or
(b) if a day is not specified—on the day on which the decision
was made.
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Section 857

(2) Subject to subsections (3} and (4), the day specified under
paragraph (1)(a) must not be earlier than the day on which the
decision on review was made.

(3) The day specified under paragraph (1)(a) may be earlier than the
day on which the decision on review was made if:

(a) the decision has the effect of increasing the amount
determined under section 44-24 as the person’s “ordinary
income; and

(b) the amount determined under section 44-24 as the person’s
ordinary income was less than what it ought to have been
because the person made a false statement or
misrepresentation.

(4) The day specified under paragraph (1)(a) may be earlier than the
day on which the decision on review was made if:

(a) the decision does not have the effect of increasing the
amount determined under section 44-24 as the person’s
*ordinary income; and /

(b) the day specified under paragraph (1)(a) is not more than 3
months before the day on which the decision was made.

(5) In this section, a reference to setting a determination aside is a
reference to seiting the determination aside and substituting a new
determination.

85-7 Date of effect of certain decisions made under section 1243 of
the Social Securify Act 1991

(1) Subject to subsections (2) and (3), if:
(a) an application under section 1240 of the Social Security Act
1991 has been made for review of a determination of a
person’s *ordinary income under section 44-24 of this Act;
and
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Section 85-8

(b) adecision is made under section 1243 of the Social Security
Act 1991 to vary or set aside the determination;

the decision to vary or set aside the determination takes effect on
the day on which the determination was made.

(2) If the application for review of the determination under section
1240 of the Social Security Act 1991 was made more than 3
months after notice of the determination was given under
subsection 44-24(7) of this Act, the decision to vary or set aside
the determination takes effect on the day on which the application
for review was made.

(3) If the decision to vary or set aside the determination has the effect
of increasing the amount determined under section 44-24 as the
person’s *ordinary income, the decision takes effect:

(a) on the day specified in the decision; or
(b) if a day is not specified—on the day on which the decision
was made.

(4) The day specified under paragraph (3){a) may be earlier than the
day on which the decision was made only if the amount
determined under section-44-24 as the person’s *ordinary income
was less than what it ought to have been because the person made
a false statement or misrepresentation. . '

(5) Tn this section, a reference to setting adélermination aside is &
reference to setting the determmatlon aside and substituting a new
determination. ©

85-8 AAT review of reviewable decisions

An application may be made to the Administrative Appeals
Tribunal for the review of a "reviewable decision that has been
confirmed, varied or set aside under section 85-4 or 85-5.
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Section 86-1

Part 6.2—Protection of information
Division 86—Protection of information

86-1 Meaning of protected information

In this Part, protected information is information that:
(a) was acquired under or for the purposes of this Act; and
(b) either:
(i) is *personal information; or
(i) relates to the affairs of an approved provider; or
(iii) relates to the affairs of an applicant for approval under
Part 2.1; or
(iv) relates to the affairs of an applicant for a grant under

Chapter 5. ,

/

86-2 Use of protected lnformatlon

(1) A person is gullty of an offence 1f

(a) the person makes a record of, discloses or otherwise uses
information; and

(b) the information is *protected information; and

{c) the informaticn was acquired by the person in the course of
performing duties or exercising powers or functions under
this Act.

Penalty: Imprisonment for 2 years.

Note: - Chapter 2 of the Criminal Code sets out the general principles of
. crlmmal responsibility.

{2) This section does not apply to;

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Section 86-3

(a) conduct that i3 carried out in the performance of a function or
duty under this Act or the exercise of a power under, or in
relation to, this Act; or

(b} the disclosure of information only to the person to whom it
relates; or ‘

{c) conduct carried out by an approved provider; or
(d) conduct that is authorised by the person to whom the
information relates; or

{&) conduct that is otherwise anthorised under this or any other
Act. ’

- Noie: .A defendant bears an evidential burden in relation to the matiers in
subsection {2) (see subsection 13.3(3) of the Criminal Code).

86-3 Disclosure of profected information for other purposes

The Secretary may disclose *protected information:

(a) if the Secretary certifies, in writing, that it is necessary in the
public interest to do so in a particular case—to such people
and for such purposes as the Secretary determines; and

(b) to a person who is, int the opinion of the Secretary, expressly
or impliedly authorised by the person to whom the
information relates to obtain it; and

(c) to the Health Insurance Commission for the purposes of the
Health and Other Services (Compensation) Act 1995 or the
Health and Other Services (Compensation) Care Charges
Act 1995; and '

{d) to a State or Territory for the purposes of facilitating the
transition from the application of this Act in respect of *aged
care services in the State or Territory to regulation by the
State or Territory in respect of those aged care services; and

(e) if the Secretary believes, on reasenable grounds, that
disclosure is necessary to prevent or lessen a serious risk to

- the safety, health or well-being of a care recipient—to such
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Section 86-3

people as the Secretary determines, for the purpose of
preventing or lessening the risk; and
(f) if the Secretary believes, on reasonable grounds, that:

() a person’s conduct breaches the standards of
professional conduct of a profession of which the
person is a member; and

(i) the peréon should be reported to a body responsible for
standards of conduct in the profession;

to that body, for the purposes of maintaining standards of
professional conduct in the profession; and
{g) if a person has temporarily taken over the provision of care
through a particular service to care recipients—to the person
for the purposes of enabling the person properly to provide
that care; and .
(h) if the Secretary believes, on reasonable grounds, that
disclosure of the information is reasonably necessary for:
(i) enforcement of the criminal law; or
(ii) enforcement of a law imposing a pecuniary penalty; or
(1ii) protection of the public revenue;
to an agency whose functions include that enforcemeni or
protection, for the purposes of that enforcement or
protection; and -
to the Secretary to the Department of Veterans’ Affairs, for
purposes connected with the provision of treatment under
Part V of the Veterans’ Entitlements Act 1986; and
to a person of a kind specified in the Information Principles,
for the purposes specified in the Information Principles in
relation to people of that kind.

63
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36-4 Disclosure of protected information by people conducting
assessments

A person to whom powers under Part 2.3 have been delegated
under subsection 96-2(5), or a person making assessments under
section 22-4, may make a record of, disclose or otherwise use
*, . . .
protected information, relating to a person and acquired in the
course of exercising those powers, or making those assessments,
for any one or more of the following purposes:
(a) provision of *aged care, or other community, health or social
services, to the person;
(b) assessing the needs of the person for aged care, or other
community, health or social services;
(¢) reporting on, and conducting research into, the level of need

for, and access to, aged care, or other community, health or
social services,

86-5 Limits on use of protected information disclosed by Secretary

A person is guilty of an offence if:

(a) the person makes a record of, discloses or otherwise uses
information; and
- (b) the information is information disclosed to the person under
section 86-3 or 86-4; and

(c) the purpose for which the person makes a record of, discloses
or otherwise uses the information is not the purpose for
which the information was disclosed,

Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility. -
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Section 86-6

86-6 Limits on use of protected information disclosed under the
Social Security Act 1991 or Veterans’ Entitlements Act
1986

A-person is guilty of an offence if:

(a) *protected information has been disclosed under section 1314
of the Social Security Act 199! or section 130 of the
Veterans' Entitlements Act 1986, to the person or another
person, for any of the following purposes:

(i) determining whether *residential care subsidy is payable
_ to an approved provider in respect of a care recipient;
(ii) determining the amount of residential care subsidy that
is payable to an approved provider in respect of a care
recipient; -

{iii) determining whether an approved provider has
complied, or is complying, with its responsibilities
under Chapter 4 of this Act; and '

(b) the person makes a record of, discloses or otherivise uses the
information for a purpose not referred to in subparagraph

(a)(1), (i1} or (iii).
Penalty: Imprisonment for 2 years.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

86-7 Limits on use of protected information by Departments of
Social Security and Veterans® Affairs

An *officer of the Department of Social Security or the Department
of Veterans’ Affairs is guilty of an offence if the officer:
{a) acquires *protected information for the purposes of this Act;
and ~
(b) makes a record of, discloses or otherwise uses the
information for a purpose that is neither a purpose for which
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it was acquired nor a purpose in respect of which the person
to whom the information relates has given written consent.

Penalty: Imprisonment for 2 years,

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

86-8 Disclosure to court

A court, or any other body or person that has power to require the
production of documents or the answering of questions, may

require a person to disclose *protected information only if one of
the following applies:

(a) the disclosure is required for the purposes of this Act;

(b) the information was originally disclosed to the person under
section 86-3 and the disclosure is required for the purpose for
which it was disclosed under that section;

(c) the person to whom the information relates has consented, in
writing, to the disclosure.

86-9 Information about an aged care service

(1) The Secretary may make publicly available the following
information about an *aged care service:

(a) the name, address and telephone- mitfnber of the service;

(b) the number of *places included in the service;

(c) the location of the service and its proximity to community
facilities, for example, public transport, shops, libraries and
community centres;

(d) the services provided by the service;

(e) the fees and charges connected with the service, including
*accommodation bonds;

] (f} the facilities and activities available to care recipients
- receiving care through the service;
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Section 86-9

(g) the name of the approved provider of the service and the
names of directors, or members of the committee of
management, of the approved provider;

(h) the amounts of funding received by the service under this
Act;

() information about the variety and type of service prowded by

approved providers;

any action taken, or intended to be taken, under this Act to

protect the welfare of care recipients at a particular service,

and the reasons for that action;
(k) information about the service’s status under this Act (for
example, the service’s accreditation record);
() informatien about the approved provider’s performance in
relation to responsibilities and standards under this Act;
(m) any other information of a kind specified in the Information
Principles for the purposes of this section.

G

—

Note: The Information Principles are made by the Minister under
section 96-1.

(2) Informaticn disclosed under subsection (1) must not include
*personal information about a person (other than the information
referred to in paragraph (1)(g)).

(3) The Secretary may make information about the outcome of a
complaint relating to an *aged care service available to the
complainant,
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Division 87 Introduction Introduction Division 87
Section 87-1 Section §7-3
. 1 {a) a person fails to meet an obligation imposed under this Part;
- 2 and e et
Part 6.3—Record keepmg 3 (b) the failure does not give rise 6 an offence;
4 the failure has no consequences under any law other than m}s Act,
Division 87—Introduction ] L . 1
5 {2) However, if the act or omission that constitutes the failure also
: igati her law, this section
_ . s 6 constitutes a breach of an obligation undler anot‘ ,
87-1 What this Part is about ; does not affect the operation of any law in relation to that breach of
) 8 obligation.
This Part sets out the obligations of approved providers and former
approved providers to maintain and retain certain records. A
person who does not comply with these obligations may be guilty
of an offence and, in the case of an approved provider, may be
taken to be not complying with its responsibilities under Part 4.3,
Fable of Divisions
87 Introduction J
88 What records must an approved provider keep?
89 . Whatrecords must a person who was an approved
provider retain?
87-2 Records Principles
Obligations of approved providers in refafion to record keeping is
also dealt with in the Records Principles. The provisions of this
Part indicate when a particular matter is or may be dealt with in
these Principles.
Note: The Records Principles are made by the Minister under section 96-1.
87-3 Failure to meet obligations does not have consequences apart ; .
from under this Act ;
e () If:
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Section 88-1

Division 88—What records must an approved provider
keep?

88-1 Approved provider to keep and retain certain records

(1) An approved provider must:
(a) keep records that enable:
(i) claims for payments of subsidy under Chapter 3 to be
properly verified; and
(if) proper assessments to be made of whether the approved
provider has complied, or is complying, with its
responsibilities under Chapter 4; and
(b) in relation to each of those records, retain the record for the
period ending 3 years after the 30 June of the year in which
the record was made.
Note: Approved providers have a responsibility under Part 4.3 to comply

with this subsection. Failure to comply with a responsibility can result
in a sanction being imposed under Part 4.4.

(2) An approved provider who ceases permanently to provide care to a
care recipient must retain, for the period ending 3 years after the 30
June of the year in which provision of the care ceased, such
records relating to the care remplent as-are specified in the Records
Principles.

Note: Approved providers have a responsibility under Part 4.3 to comply

with this subsection. Failure to comply with a responsibility can result
in a sanction being imposed under Part 4.4.

(3} A record may be kept and retained in written or elecironic form.

(4} An approved provider that:
(a) is a “corporation; and
- (b) fails to comply with subsection (1) or (2);
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Section 83-2

is guilty of an offence punishable, on convictien, by a fine not
exceeding 30 penalty units,

&) It
‘ (a) an approved provider fails to comply with subsection (1) or
(2); and
(b) the failure arises in respect of records relating to subsidy
under Chapter 3 paid to the approved provider;
the approved provider is guilty of an offence punishable, on
conviction, by a fine not exceeding 30 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibitity.

88-2 Approved providers to keep records specified in Records
Principles

(1) An approved provider must keep records of the kind spec1f1ed in
the Records Principles. _ 7

Note: Approved providers have a responsibility under Part 4.3 to comply
with this subsection, Failure to comply with & respons;blhty can resuli
in a sanction being imposed under Part 4.4,

(2) The following are examples of the kinds of records that may be
specified in the Records Principles:

(a) - care recipient assessment and classification records;

(b) individual care plans for care recipients;

(c) the medical records, progress notes and other clinical records
of care recipients;

the schedules of fees and charges (including retention
amounts relating to *accommodation bonds) for previous and
current care recipients of the *aged care;

(e) agreements between care recipients and the approved
provider; :

(f) accounts of care recipients;

(d

~—
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Section 88-3

(&) records relating to the approved provider meeting prudential
requirements for accommeodation bonds;

{(h) records relating to the payment of accommodation bonds
(including periodic payments);

(i) records relating to care recipients’ entry, discharge and leave -

arrangements, including death certificates where appropriate.
(3) A record may be kept in written or electronic form.

(4) This section does not affect an approved provider’s obligations
under section 88-1. '

88-3 False or misleading records

(1) An approved provider must not, in purported compliance with
subsection 88-1(1), make a record that is false or misleading in a
material particular.

Note: Approved providers have a responsibility under Part 4.3 to comply

with this subsection. Failure to comply with a responsibility can result

in a sanction being imposed under Part 4.4.

(2) If a person:
(a) in purported compliance with subsection 88-1(1), makes a
record of any matter or thing; and
(b) the record is false or misleadiflg_i_n a material particular; and
{c) the record relates to the affairs of an approved provider that
is a “corporation, or to the payment of a subsidy under
Chapter 3; ’
the person is guilty of an offence punishable, on conviction, by a
fine not exceeding 30 penalty units. :

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
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Section 89-1

Division 89—What records must a person who was an
approved provider retain?

89-1 Former approved provider to retain records

(1} A person who has ceased to be an approved provider is guilty of an
offence if:

(a) the person fails to retain a record referred to in subsection (2)
for 3 years-commencing on the day that the person ceased to
be an approved provider; and

(b) the record relates to care provided by the person; and

(¢) either:

(i) the personis a *corporation; or
(ii) the record relates to subsidy under Chapter 3 paid to the
person.

Penalty: 30 penalty units.

Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

(2) The records the person is required to retain are the records that the
person was required to retain under section 88-1 immediately
before the person ceased to be an approved provider. However,
they do not include records that the person is required to transfer to
another approved provider under section 16-10.

(3) A record may be retained in written or electronic form.
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Part 6.4 Powers of officers
Division 90 Introduction

Section 90-1

Part 6.4—Powers of officers
Division 90—Introduction

90-1 What this Part is about

A person who does not comply with an obligation imposed under
this Part may be guilty of an offence and, in the case of an
approved provider, may be taken to be not complying with its
responsibilities under Part 4.4.

This Part sets out the powers of *authorised officers under this Act.

Table of Divisions

90 Introduction

91 ‘What powers can be exercised with an occupier’s
consent?

92 What powers can be exercised without an occupier’s
consent?

93 ‘What powers are there to examine people and cobtain
documents? o

94 ‘What are the obligations rclatihg to identity cards?

90-2 Failure to meet obligations does not have consequences apart
from under this Act

(1} If:
(a) aperson fails to meet an obligation imposed under this Part;
and

P (b) the failure does not give rise to an offence;
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the failure has no consequences under any law other than this Act.

(2) However, if the act or omission that constitutes that failure also
constituies a breach of an obligation under another law, this section
does not affect the operation of any law in relation to that breach of
obligation.

90-3 Meaning of authorised officer

An authorised officer is an *officer of the Department appointed
by the Secretary, by written instrument, to be an authorised officer
for the purposes of this Part.

890-4 Meaning of monitoring powers

(1) The following powers are moniforing powers;

(a) any of the following in relation to premises: '

(i) to search the premises; ;

(ii) to take photographs (including a video recorciing), or
make sketches, of the premises or any substance or
thing at the premises;

(iii) to inspect, examine and take sarnples of, any substance
or thing on or in the premises;
(iv) toinspect any document or record kept at the premises;

(v) totake extracts from, or make copies of, any document
or record at the premises;

(vi) to take onto the premises any equipment or material
reasonably necessary for the purpose of exercising a
power under paragraph (i), (i), (iif), (iv) or (v);

(b} in relation to a thing that may afford evidence of the
commission of an offence against this Act, the powers in
subsection (2);

(c) in relation to documents or records at premises, the powers in
subsections (3) and (4).
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(2) If an *authorised officer, during a search of premises, believes on
reasonable grounds that there is at the premises a thing that may
afford evidence of the commission of an offence against this Act,
the monitoring powers include securing the thing pending the
obtaining of a warrant to seize it.

(3) The monitoring powers include operating equipment at the
premises to see whether:

(2) the equipment; or
(b) a disk, tape or other storage device that:
(i) is at the premises; and
(ii) can be used with or is associated with the equipment;
contains information that is relevant to assessing, in respect of an
approved provider, any of the following things:
{c) whether responsibilities under Chapter 4 have been complied
with;
(d) whether claims for payments under Chapter 3 or other
payments under this Act have been properly made;
(e) whether appraisals or reappraisals made under Part 2.4 have
been properly made;
(f) whether conditions of grants under Chapter 5 have been
complied with;
(g) whether records have been kelﬁ_g"s required under Part 6.3.

{4) If an *authorised officer, after operating equipment at the premises,
finds that the equipment, or a disk, tape or other storage device at
the premises, contains information of that kind, the moniforing
powers include:

(a) operating facilities at the premises to put the information in
documentary form and copying the documents so produced;
or

(b) if the information can be transferred to a disk, tape or other

o ) storage device that:
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{i) is brought to the premises; or
(ii) is at the premises and the use of which for the purpose
has been agreed in writing by the occupier of the
premises;
operating the equipment or other facilities to copy the

information to the storage device and removing the storage
device from the premises.
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Section 91-1

Division 91—What powers can be exercised with an
occupier’s consent?

911 Power to enter premises with occupier’s consent to monitor
compliance

(1) An *authorised officer may, to the extent that it is reasonably
necessary for any of the purposes set out in subsection (2):
() enter: '
(i) the premises of an “aged care service at any time of the
day or night; or
(ii) any other premises (including residential premises) at
any time between 9 am and 5 pm on a *business day;
and
(b) exercise *monitoring powers.

(2) An "authorised officer may act as provided for under subsection
(1) for any of the following purposes:

(a) assessing whether an approved provider is complying with
its responsibilities under Chapter 4;

(b) assessing whether an approved provider’s claims for
payments under Chapter 3 or.other payments under this Act
have been properly made;

(c) assessing whether appraisals or reappraisals made under Part
2.4 have been properly made;

. (d) assessing whether conditions of a grant under Chapter 5 have
been complied with;

(2) assessing whether records have been kept as required under
Part 6.3;

(f) assessing any application made under this Act.
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Section 91-2

(3) However, an *authorised officer must not enter premises under
subsection (1) unless the occupier of the premises has consented to
the entry, An occupier of premises may withdraw consent at any
time. The authorised officer must leave the premises if the
occupier asks the authorised officer to do so.

4

—

Before obtaining the consent of an occupier, the *authorised officer

must inform the occupier that he or she may refuse to give consent,

or withdraw that consent at any time, An entry by an authorised

officer by virtue of the consent of an occupier is not lawful unless

the person voluntarily consented to the entry.

Note: Approved providers have a responsibility under paragraph 63-1(1)(b)
to co-operate with a person exercising powers under this Part and to

comply with this Part in relation to the person’s exercise of those
powers. An approved provider who:’ :

(a) refuses-to consent to the entry of an *authorised officer; or

)] withdraws consent for an authorised officer to enter premises;
may not be complying with that responsibility. Failure to comply with
a responsibility can result in a sanction being imposed under Part 4.4,

(5) An *authorised officer must not enter premises under subsection
(1) or do a thing referred to in section 90-4 if:

(a} the occupier of the premises has asked the authorised officer
to produce his or her identity card for inspection by the
occupier; and

(b} the authorised officer fails to do so.

91-2 Power to ask people to answer questions etc.

(1) An *authorised officer who has entered premises under
subsection 91-1(1) may ask a person at the premises:

{a) to answer any questions put by the authorised officer; and

() to produce any documents or records requested by the
authorised officer.
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Section 91-3

{(2) A person is not obliged to comply with a request under

subsection (1).

Note: Approved providers have a responsibility under paragraph 63-1(1)(b
to co-operate with a person exercising powers under this Part and to
compiy with this Part in relation to the person’s exeicise of those
powers. An approved provider who does not comply with a request
under subsection (1) may not be complying with that responsibility.
Failure to comply with a responsibility can result in a sanction being
imposed under Part 4.4,

(3) The powers of an *autherised officer under this section are to be
exercised subject to the requirements of Information Privacy
Principles 1, 2 and 3 of the Privacy Act 1988.

91-3 Occupier of premises to assist authorised officers

(1) An *authorised officer may ask the occupier of any premises
entered under subsection 91-1(1) to provide reasonable assistance
to the officer, at any time while the officer is entitled to remain on
the premises, for the purpose of the exercise of the officer’s
powers under that section.,

(2) An occupier may refuse to provide assistance as requested under
subsection (1).

Note: Approved providers have a responsibility under paragraph 63-1(1)(b)
to co-operate with a person exercising powers under this Past and to
comply with this Part in relation-tothe person’s exercise of those
powers. An approved provider who does not assist an *authorised
officer when requested under subsection (1) may not be complying
with that responsibility. Failure to comply with a responsibility can
result i a sanction being imposed under Part 4.4,
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Section 92-1

Division 92—What powers can be exercised without an
occupier’s consent?

92-1 Circumstances in which the powers in this Division can be
exercised

The powers in this Division can only be exercised in circumstances
relating to: '
(a) the affairs of an approved provider that is a *corporation; or
(b) the payment of subsidy under Chapter 3.

92-2 Monitoring warrants

(1) An "authorised officer may apply to a magistrate for a warrant
under this section in relation to particular premises.

(2) Subject to subsection (3), the magistrate may issue the warrant if
satisfied, by information on oath or affirrnation, that it is
reasonably necessary that the *authorised officer should have
access to the premises for any of the following purpeses:

(2) assessing whether an approved provider is complying with
its responsibilities under Chapter 4;

(b) assessing whether an approved provider’s claims for
payments under Chapter 3 and other payments under this Act
have been properly made; ‘

(¢) assessing whether appraisals or reappraisals under Part 2.4
have been properly made;

(d) assessing whether records have been kept as required under
Part 6.3,

(3) The magistrate must not issue the warrant unless the *authorised
officer or someone else has given the magistrate, either orally (on
oath or affirmation) or by affidavit, any further information the

3, g .
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magistrate may require about the grounds on which the issue of the
warrant is being sought.

(4) The warrant must:

(a) authorise an *authorised officer named in the warrant, with
such assistance and by such force as is necessary and
reasonable, from time to time while the warrant remains in
force, to enter the premises and exercise “monitoring powers;
and .

{b) state whether an entry under the warrant is authorised to be
made at any time of the day or night or during specified
hours of the day or night; and
specify the day (not more than 6 months after the issue of the
warrant) on which the warrant ceases to have effect; and

{(d) state the purpose for which the warrant is issued.

(c

—

Note: An *authorised officer who is at premises under this section may
require any person present to answer questions under section 92-7.

92-3 Offence-related warrants

(1) An *authorised officer may apply to a magistrate for a warrant
under this section in relation to particular premises.

(2) Subject to subsection (3), a magistrate may issue the warrant if
satisfied, by information on oath oraffirmation, that there are
reasonable grounds for suspecting that there is, or may be within
the next 72 hours, at the premises a particular thing, including
information, that may afford evidence of the commission of an
offence against this Act.

(3) A magistrate must not issue the warrant unless the *authorised
officer or someone else has given the magistrate, either orally (on
oath or affirmation) or by affidavit, any further information the
magistrate may require about the grounds on which the issue of the

~ warrant is being sought.
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Section 92-3

(4) The warrant must:

{a) authorise an *authorised officer named in the warrant, with
such assistance and by such force as is necessary and
reasonable, to do any of the following:

(i) to enter the premises;
(ii) to search the premises for the thing;

(iii) if the thing is found, to take photographs {including
video recordings) of the premises or thing, to take
samples of the thing, to seize the thing or to undertake
more than one of those activities;

(b) if the thing is, or includes, information in a written or
electronic form—authorise the authorised officer to exercise
the powers set out in subsections (5), (6) and (7) in respect of
the thing;

{c) state whether the entry is authorised to be made at any time
of the day or night or during specified hours of the day or -
night; /

(@) specify the day (not more than 7 days after the issue of the
warrant) on which the warrant ceases to have effect;

{e) state the purpose for which the warrant is issued.

(5) ?f the thing referred to in subsection (2) is, or includes, information
in a.written or electronic form, an *authorised officer may operate
equipment at premises referred to in the warrant to see whether the
information is contained in:

(a) the equipment; or
(b} a disk, tape or other storage device that:
(i) is at the premises; and
(if) can be used with or is associated with the equipment.

(6) If the *authorised officer, after operating equipment at the
premises, finds that the equipment contains the information, or that
a disk, tape or other storage device at the premises contains the
information, he or she may:
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{a) seize the equipment or the disk, tape or other storage device;
or
(b) if the information can, by using facilities at the premises, be
put in documentary form-—operate the facilities to put the
information in that form and seize the documents so
produced; or
(c) if the information can be transferred to a disk, tape or other
storage device:
(i) that is brought to the premises; or
(i) that is at the premises and the use of which for the
purpose has been agreed to in writing by the occupier of
the premises;
operate the equipment or other facilities to copy the information to
the storage device and remove the storage device from the
premises.

(7) An *authorised officer may seize equipment under paragraph (6)(a)
only if:

(a) itis not practicable to put the relevant information in
documentary form as mentioned in paragraph (6)(b) or to
copy the information as mentioned in paragraph (6)(c); or

(b) possession by the occupier of the equipment could constitute
an offence.

(8) If, in the course of searching for a p’a?t‘i—cular thing in relation to a
particular offence, an *authorised officer finds another thing that
the authorised officer believes, on reasonable grounds, to be:

(2) athing that will afford evidence as to the commission of an
offence (although not the thing specified in the warrant); or
(b) athing that will afford evidence as to the commission of
another offence against this Act,
and the authorised officer believes, on reasonable grounds, that it
is necessary to seize that thing in order to prevent its concealment,
loss or destruction, or its use in committing, continuing or
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Section 92-4

repeating the offence or the other offence; the warrant is to be
taken to authorise the authorised officer to seize that thing.

Note: An *authorised officer who is at premises under this section may
require any person present to answer questions uader section 92-7.

92-4 Warrants may be granted by telephone etc.

(1) I, because of circumstances of urgency, an *authorised officer
thinks it necessary, the authorised officer may apply for a warrant
under section 92-3 by telephone, telex, facsimile or other
electronic means under this section.

(2) Before making such an application, an *authorised officer must
prepare an information of the kind mentioned in subsection 92-3(2)
that sets out the grounds on which the issue of the warrant is being
sought, but may, if it is necessary to do so, make the application
before the information has been sworn.

(3) If a magistrate to whom an application under this section;is made
is satisfied:
{(a) after having considered the terms.of the information prepared
under subsection (2); and
(b) after having received any further information that the
magistrate may require about the grounds on which the issue
of the warrant is being sought;
that there are reasonable grounds for issuing the warrant, the
magistrate must complete and sign a warrant that is the same as the
warrant that the magistrate would issue under section 92-3 if the
application had been made under that section,

(4) If a magistrate signs a warrant under subsection (3):

(a) the magistrate must inform the *authorised officer of the
terms of the warrant, the day and time when it was signed,
and the day on which it ceases to have effect, and record on
the warrant the reasons for issuing it; and
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(b) the authorised officer must complete a form of warrant in the
terms given to the authorised officer by the magistrate and
write on it the magistrate’s name and the day and time when
the warrant was signed.

{5) If an “authorised officer completes a form of warrant, the
anthorised officer must, not later than the day after:
(a) the day on which the warrant ceases to have effect; or
(b) the day on which the wamant is executed;
whichever happens first, send the magistrate who signed the
warrant the form of warrant completed by the authorised officer
and the information duly sworn in connection with the warrant.

(6) On receipt of the documents mentioned in subsection (5), the
magistrate must attach to them the warrant signed by the
magistrate and deal with the documents in the same way that the
magistrate would have dealt with the information if the application
for the warrant had been made under section 92-3.

{7) The form of warrant completed by an *authorised officer under
subsection (4) is, if it is in accordance with the terms of the
warrant signed by the magistrate, authority for any entry, search,
seizure or other exercise of a power that the warrant so signed has
authorised.

(8) If: ~
(a) in any proceedings, the court must be satisfied that an entry,
search, seizure, or other exercise of power, was authorised
under this section; and
(b) the warrant signed by a magistrate under this section
authorising the entry, search, seizure, or other exercise of
power, is not produced in evidence;
the court must assume (unless the contrary is proved) that the
entry, search, seizure, or other exercise of power, was not
- authorised by such a warrant.
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92-5 Seizures without offence-reiated warrant in emergency
situations

(1) This section applies when an *authorised officer is at premises
under section 91-1 or by virtue of a warrant issued under
section 92-2.

(2) If the *authorised officer suspects, on reasonable grounds, that:

(2} athing relevant to an offence against this Act is at premises;
and

(b) it is necessary to exercise a power under paragraph {d) or (e}
in order to prevent the thing from being concealed, lost or
destroyed; and '

{c} it is necessary to exercise the power without the authority of
a warrant under section 92-3 because the circumstances:

(i) relate to the health and safety of a care recipient; and
(it) are so serious and urgent;
the authorised officer may: /

(d) search the premises, and any receptacle at the premises for

the thing; and

{e) secure the thing pending the obtaining of a warrant to seize
it, if he or she finds it there,

92-6 Discovery of evidence

(1) If:

(a) an *authorised officer who enters under a warrant under
section 92-3 finds the thing (evidence) which the authorised
officer entered the premises to find; and

(b) the officer seizes the evidence;
the authorised officer:
(c) may keep the evidence so seized for 60 days; and
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(d) if proceedings are instituted within 60 days after the seizure
and the evidence may be used in the proceedings—may keep
the evidence so seized until the proceedings (including any
appeal to a court in relation to the proceedlngs) are

- terminated; and

() must allow it to be inspected at any reasonable time by
anyone who would be entitled to inspect it if it were not in
the authorised officer’s possession,

(2) Tf, in the course of searching premises entered under & warrant
under section 92-3, the *authorised officer:
(a) finds a thing that he or she believes, on reasonable grounds,
to be:. .

(i) athing (other than the evidence mentioned in
subsection (1)) that will afford evidence of the
commission of the offence in relation to which the
search was undertaken; or

(i) a thing that will afford evidence of the commission of
" another offence against this Act; and-
{b) the authorised officer believes, on reasonable grounds, that it
is necessary to seize the thing to prevent its concealment,
. loss or destruction; ,

subsection (1) applies to the thing as if it were the evidence

mentioned in that subsection. —_—

(3) An *authorised officer may apply to a magistraie to extend the
periods of time referred to in paragraphs (1)c) and (d). The
mag1s|:rate may extend the pcnods of time for so long as the
magistrate considers necessary.

i

92-7 Power to reqmre people to answer questions ete.

(1) If an authonsed ofﬁcer is &t premises that he or she entered under
a warrant, the officer may require any person at the premises:,
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Administration Chapter 6
Powers of officers Part 6.4
What powers can be exercised without an occupier’s consent? Division 92

Section 92-8

(a) to answer any questions put by the authorised officer; and

"(b) to produce any documents requested by the authorised
officer.

(2) A person is guilty of an offence if the person fails to comply with a
requirement under subsection (1).

Penalty: 30 penalty upits.

Note I:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Approved providers also have a responsibility under paragraph
63-1(1)(b) to co-operate with a person exercising powers under this
Part and to comply with this Part in relation to the person’s exercise of
those? powers. An approved provider who does not comply with a
requirement under subsection (1) may not be complying with that
responsibility. Failure to comply with a responsibility can result in a
sanction being imposed under Part 4.4, -

(3) A person is excused from complying with a requirement under
subsection (1) if the answer to the question or the production of the
document might tend to incriminate the person or expose the
person to a penalty.

{4) The powers of an *autharised officer under this section are to be
exercised subject to the requirements of Information Privacy
Principles 1, 2 and 3 of the Privacy Act 1988.

92-8 Person on premises to assist authorised officers

(1) An *authorised officer may require any person at premises entered
under a warrant to provide reasonable assistance to the officer at
any time while the officer is entitled to remain on the premises,

(2) The authorised officer may require the assistance for the purpose
of the exercise of the officer’s powers under section 92-2
(monitoring warrant) or section 92-3 (offence-related warrant} in
relation to the premises.
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Chapter 6 Administration
Part 6.4 Powers of officers
Division 92 What powers can be exercised without an occupier’s consent?

Section 92-8

(3) A person is guilty of an offence if the person fails to comply with a
requirernent under subsection (1).

Penalty: 30 penalty units,

Note 1:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2:  Approved providers also have a responsibility under paragraph
63-1(1)(b) to co-operate with a person exercising powers under this
Part.and to comply with this Part in relation to the person’s exercise of
those powers. An approved provider who does not comply with a
requirement under subsection (1) may not be complying with that
responsibility. Failure to comply with a responsibility can resuit in a
sanction being imposed under Part 4.4,

(4) A person is excused from complying with a requirement made of
the person under subsection (1) to assist an *authorised officer if to
do 5o might tend to incriminate the person or expose the person to
a penalty.
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Administration Chapter 6
Powers of officers Part 6.4
‘What powers are there to examine people and obtain documents? Division 93

Section 93-1

Division 93—What powers are there to examine people and
obtain documents?

93-1 Secretary’s power to obtain information and documents

(1) The Secretary may, by written notice, require any person whom
" the Secretary believes on reasonable grounds to be capable of

giving information relevant to any of the matters set out in
subsection (2), to attend before an *autherised officer specified in
the notice, at a time and place specified in the notice:

(a) to answer any questions put by the officer; and

(b) to produce to the officer such documents, or copies of

documents, as.are referred to in the notice.

Note: Sections 28A and 29 of the Acts Interpretation Act 1901 (which deal
with service of documents) apply to notice given under this section.

;
(2) The Secretary may act as provided for under subsection (Din
relation to any of the following matters:
(a) assessing whether an approved provider is complying with
its responsibilities under Chapter 4;
(b) assessing whether an approved provider’s claims for
payments under Chapter 3 or other payments under this Act
have been properly made; .
(c) assessing whether appraisals or reappraisals made under Part
2.4 have been properly made;
(d) assessing whether conditions of a grant under Chapter 5 have
been complied with;
(¢) assessing whether records have been kept as required under
Part 6.3;
(f) assessing any application made under this Act.

(3) A person may refuse to comply with a requirement under
subsection (1) that does not relate to:
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Chapter 6 Administration
Part 6.4 Powers of officers
Division 93 What powers are there to examine people and obtain documents?

Section 93-2

(a) the affairs of an approved provider that is a *corporation; or
(b) the payment of subsidy under Chapter 3.

Note: Approved providers have a responsibility under paragraph 63-1(1}b)
to co-operate with a person exercising powers under this Part and to
comply with this Part in relation to the person’s exercise of those
_powers. An approved provider who does not comply with 2
requirement under subsection (1) may not be complying with that
responsibility. Failure to comply with a responsibility can result in a
sanction being imposed under Part 4.4.

(4) A person is guilty of an offence if:
() the person refuses or fails to comply with a requirement
under subsection (1); and
(b) the requirement relates to:
(i) the affairs of an approved provider that is a
*corporation; or
(ii) the payment of subsidy under Chapter 3.

Penalty: 30 penalty units,
Note:  Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.
(5) The powers of an *authorised officer under this section are to be

exercised subject to the requirements of Information Privacy
Principles 1, 2 and 3 of the Privacy Act 1988,

. (6) A person is entitled to be paid by thé Commonwealth reasonable
compensation for complying with a request covered by
paragraph (1)(b).

93-2 Self-incrimination

A person is excused from complying with 2 requirement made of
the person under section 93-1 if the answer to the question or the
production of the document might tend to incriminate the person or
expose the person to a penalty.
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Administration Chapter 6
Powers of officers Part 6.4
What powers are there to examine people and obtain documents? Division 93

Section 93-3

93-3 Offences related to statements and documents

(1) A person is guilty of an offence if:
(a) the person makes a statement, or produces a decument, to an
*authorised officer relating to:
(i) the affairs of an approved provider that is a
*corporation;- or
(ii) the payment of subsidy under Chapter 3; and

(b) the statement or document is false or misleading in a material
particular.

A statement may be either oral or written.

Penalty: 30 penalty units.

Note 1: Chzipter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

Note2: - Approved providers also have a responsibility under paragraph
63-1(1)(b) to co-operate with a person exercising powers under this
Part and to comply with this Part in relation to the person’s exercise of
those powers. An approved provider whao contravenes subsection (1)
may not be’complying with that responsibitity. Failure to comply with
a responsibility can.result in a sanction being imposed under Part 4.4.

)

~—

Subsection (1) does not apply to'd person who produces a
document, or a copy of a document, that, to the knowledge of the
person, is false or misleading in a material particular if the
document or copy is accompanied by a written statement signed by
the person or, in the case of a body corporate, by a competent
officer of the body corporate:

(a) stating that the document or copy is, to the knowledge of the
first-mentioned person, false or misleading in a material
particular; and

(b) setting out, or referring to, the material particular in which
the dociment or copy is, to the knowledge of the
first-mentioned person, false or misleading.

Note: A defendant bears an evidential burden in relation to the matters in
subsection (2) (see subsection 13.3(3) of the Criminal Code).
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Chapter 6 Administration Administration Chapter 6
: Part 6.4 Powers of officers Powers of officers Part 6.4
. . . L
Division 93 What powers are there to examine people and obtain documents? ' What powers are there to examine people and obtain documents? Division 93
'J- Section 93-4 . - ‘ Section 93-4
i1 93-4 Authorised officers may examine on oath or affirmation t " {4} The cath or affirmation to be taken cr made by the person for the
) - - 2 purposes of the examination is an oath or affirmation that the
;2 (1) An *authorised officer may examine a person on oath or 3 statemnents that the person will make will be true,
i3 affirmation and may, for that purpose:
4 (a) require the person either to take an oath or make an
il 5 affirmation; and
il 6 (b) administer an oath or affirmation to the person.
1 i
i N - .
7 2) A person may refuse to be sworn or make an affirmation if
‘ P y .
() 8 . required to do so for the purpose of answering questions or
P9 ' producing documents that do not relate to:
!10 (a) the affairs of an approved provider that is a *corporation; or
4 ln (b) the payment of subsidy under Chapter 3.
;i ; i1z Note: Approved providers have a responsibility under paragraph 63-1(1)(b}
i (113 to co-operate with a person exercising powers under this Part and to
7 | 14 comply with this Part in relation to the person’s exercise of those
;]- 15 powers. An approved provider who does not comply with a
] requirement under subsection (1) may not be complying with that : ) . )
i 117 responsibility. Failure to comply with a responsibility can result in a !
| |18 sanction being imposed under Part 4.4 !
| - .
] ji |19 {3) A person is gunilty of an offence if:
il 120 (a) the person refuses or fails to be sworn or make an affirmation
et ;
j V21 when so required; and
ji: 22 (b) the requirement has been made for the purpose of answering
i 123 : questions or producing documetifs that relate to:
g: 1 .24 (i) the affairs of an approved provider that is a
il iizs *corporation; or
i 126 (i) the payment of subsidy under Chapter 3.
o :
‘ l 1 127 Penalty: 30 penalty units.
1 ,g i28 Note: Chapter 2 of the Criminal Code sets out the general principles of
Rl 129 criminal responsibility. .
it
il ik -
i
i
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Chapter 6 Administration
Part 6.4 Powers of officers
Division 94 What are the obligations relating to identity cards?

Section 94-1

Division 94—What are the obligations relating to identity
cards?

94-1 Identity cards for authorised officers

(1) The Secretary must cause an identity card to be issued to each
person appointed as an *authorised officer under section 90-3.

(2) The identity card must specify the name and appointment of the
PErsor.

{3) A recent photograph of the person must be attached to the card.

94-2 Return of identity cards issued to authorised officers

A person appointed as an “authorised officer under section 90-3
must, upon ceasing to be an authorised officer, return to the
Secretary the identity card issued to the person under section 94-1.

Penalty: 1 penalty unit.

. Note: Chapter 2 of the Criminal Code sets out the general principles of
criminal responsibility.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.

348 Aged Care Bilt 1997 No. 1997

10
[}
12
13

14

Administration Chapter 6
Recovery of overpayments Part 6.5
Recovery of overpayments Division 95

Section 95-1

Part 6.5—Recovery of overpayments
Division 95—Recovery of overpaynients

95-1 Recoverable amounts

(1) If the Commonwealth pays an amount to a person by way of
subsidy under Chapter 3, any part of the amount that is an
overpayment is a recoverable amount.

@ If:
(a) the Commonwealth pays an amonnt to a person by way of a
grantunder Chapter 3; and
{(b) a condition to which the grant is subject is not met;

the amount of the grant (or so much of the amount as the Secretary
determines) is a recoverable amount. |

s

95-2 Recoverable amount is a debt

A *recoverable amount is a debt due to the Commonwealth and
may be recovered by the Commonwealth in a court of competent
jurisdiction.

95-3 Recovery by deductions from amounts payable to debtor

If an approved provider is liable to pay a *recoverable amount, the
amount (or part of it) may be deducted from one or more other
amounts payable to the approved provider under this Act.

95-4 Recovery where there is a transfer of places

If:
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‘[ i Chapter 6 Administration Administration Chapter 6
Part 6.5 Recovery of overpayments Recovery of overpayments Part 6.5
Division 95 Recovery of overpayments ‘ Recovery of overpayments Division 95
| Section 95-3 Section 93-6
1 (a) a person is liable to pay a *recoverable amount because of an 1 (c) allow an amount of a debt that is payable by a person to the
12 overpayment in respect of an *aged care service; and 2 Commonwealth under this Act to be paid in instalments.
o3 (b) all allocated *places included in the aged care service have
’ 4 been transferred to another person (the transferee) under
i Division 16;
i the recoverable amount (or part of it) may be deducted from one or
| 7 more other amounts payable to the transferee under this Act.
T g 95.5 Refund to transferee if Commonwealth makes double recovery
it 9 (1) If:
4110 (a) a person (the debtor) is liable to pay a *recoverable amount
E 11 under this Part; and
i12 (b) the Commonwealth recovers the amount (or part of it) from
{I another person (the transferee) by way of deductions under
14 section 95-4; and
15 (¢) the Commonwealth later recovers the amount (or part of it}
|16 from the debtor; y;
al i 17 the Commonwealth is liable to make 2 refund to the transferee.
s'ﬁ 18 (2) The refund payable to the transferee is the smaller of the following
19 amounts:
20 (a) the total amount recovered from the transferee by way of
2 deductions under section 95-4; ]
;E 22 (b) the amount recovered from the-/dgtjtor.

23 95-6 Write-off and waiver of debt

i24 The Secretary may, on behalf of the Commonwealth, determine to
1 125 do any of the following:
'!t ‘ 26 (a) write off a debt or class of debts arising under this Act;
i 27 (b) waive the right of the Commonwealth to recover a debt or -
28 . class of debts arising under this Act;
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Chapter 7 Miscellaneous

Diviston 96 Miscellaneous

Section 96-1

Chapter 7—Miscellaneous

Division 96—Miscellaneous

96-1 Principles

(1) The Minister may make Principles, specified in the second column
of the table, providing for matters:

(a) Tequired or permitted by the corresponding Part or section of
this Act specified in the third column of the table to be
provided; or

(b) necessary or convenient to be provided in order to carry out
or give effect to that Part or section.

Principles Minister may make

Item Principles Part or provision

1 Accountability Pripciples Part 4.3

2 Accreditation Grant Principles Part 5.4

3 Advocacy Grant Principles Part 5.5

4 Allocation Principles Part 2.2

5 Arpproval of Care Recipients Principles— Part 2.3

6 Approved Provider Principles Part 2.1

7 Assessment Grant Principles Part 5.3

8 Certification Principles Part 2.6

9 Classification Principles Part 2.4

10 Committee Principles section 96-3

11 Community Care Grant Principles Part 5.2

12 Community Care Subsidy Principles Part 3.2
713 Community Visitors Grant Principles Part 5.6
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Miscellaneous Chapter 7

Miscellaneous Division 96

Section 96-2

Principles Minisier may make

Item Principles Part or provision
14 Extra Service Principles Part 2.5
15 Flexible Care Subsidy Principles - - Part 3.3
16 Information Principles Part 6.2
17 Other Grants Principles Pait 5.7
18 Quality of Care Principles Part 4.1
19 Records Principles . - Part6.3
20 Residential Care Grant Principles . © Part5.1
21 Residential Care Subsidy Principles . - Part3.1
22 Sanctions Principles - -Part4.4
23 __ User Rights Principles - * Part 4.2

., (2) Principles are disallowable instruments for the purposes of section
46A of the Acts Interpretation Act 1901,
/j

96-2 Delegations

(1) The Secretary may, in writing, delegate to an *officer of the

Department all or any of the powers of the Secretary under this
Act, '

(2) In exercising his or her powers under subsection (1), the Secretary
is to have regard to the powers to be exercised by the delegate and
the responsibilities of the *officer to whom the power is delegated.

(3) The Secretary may, in writing, delegate to-either or both of the
following:

() the Secretary to the Department of Social Security;
(b) the Secretary to the Department of Veterans’ Affairs;

the Secretary’s powers relating to making a determination of a care
recipient’s *ordinary income under section 44-24.
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Chapter 7 Miscellaneous

Division 96 Miscellaneous

Section 96—3.

Note: The determination of & care recipient’s “ordinary income is relevant to
app}'ymg the income test under Subdivision 44-E and to working out
the standard restdent contribution ander Dwmon 38.

{4) The Secretary may, in writing, delegate the Secretary’s powers,
under section 85-4 or 85-5, relating to reconsidering a
determination made under section 44-24 to the Secretary to the
Department of Veterans’ Affairs.

(5) The Secretary may, in writing, delegate to a person making an
assessment for the purposes of section 22-4 alt or any of the
Secretary’s functions under Part2.3.

(6) The Secretary may, in writing, delegate to a body to whlch an
*accreditation grant is payable any functions of the Secretary that
the Secretary considers necessary for the purposes of the grant.

(7) If the Secretary delegates a power mentioned in subsection (3) or
(4) to the Secretary. to the Department of Social Security or the
Secretary to the Department of Veterans’ Affairs, the Secretary to
whom the power is delegated may, in writing, sub-delegate the
power to an *officer of the Department of Social Security or the
Department of Veterans’ Affairs, as the case requires.

(8 2

—

Sections '3AAA, 34AB nd 34A of the Acts Fitérpretation Act 1901
apply in relation to a sub-delegation in a corresponding way to the
“way in which they apply to a delegati tign.-

96-3 Commlttees

(1) The Minister may establish committees for the purposes of this
Act. ) '

(2) The Commlttec Prmmples may provuie for the followmg matters
in relation to a committee:

(a) its functions;

L (b) its constitution;
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Miscellaneous Chapter 7

Miscellaneous Division 96

Section 96-4

(c) its composition;

(ﬂ) the remuneration (if any) of its members;

(e) the disclosure of members’ interests;

(f) its procedures;

(g) the fees (if any) that may be charged, on behalf of the
Commonwealth, for services provided by it;

(h) any other matter relating to its operation.

(3) Fees charged for a service provided by a committee must be
reasonably related to the cost of providing the service and must not
be such as to amount to taxation.

96-4 Care provided on behalf of an approved ]Srovider

A reference in this Act to an approved provider providing care
includes a reference to the provision of that care by another person,
- on the approved provider’s behalf, under a contract or arrangement
entered into between the approved provider and the other person.
Note: The approved provider will still be subject to the resp(;nsibilities
under Chapter 4 in respect of care provided by the other person.

96-5 Care recipients etc. lacking capacity to enter agreements

If: .

(a) this Act provides for an approved provider and a care
recipient, or a person proposing to enter an *aged care
service, to enter into an agreement; and

(b) the care recipient or person is, because of any physical or
mental incapacity, unable to enter into the agreement;

another person (other than an approved provider) representing the
care recipient or person may enter into the agreement on behalf of
the care recipient or person.
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| Chapter 7 Miscellaneous

| Division 96 Miscellaneous
|

Section 96-6

§ Note: The agreements provided for in this Act are *accommeodation bond
2 agregments, community care agreements, ' extra service agreements
3 and “resident agreements.

4 96-6 Withdrawal of applications

|5 (E) A person who has made an application to the Secretary under this
J_! 6 Act may withdraw the application at any time before the Secretary
7 makes a decision relating to the application.
-'l |
{8 (2) If:
o . {a) this Act provides that an application under this Act is taken
10 to be withdrawn if the application does not give further
1 information, within a particular period, as requested by the
12 Secretary; and '
113 (b) the Secretary, at the applicant’s request, extends the period
i) for giving the further information;
s the application is not taken to be withdrawn unless the applicant
! does not give the further information within the period as
it? extended.
Ei i1 96-7 Giving false or misleading information relating to income
i
ﬁi 19 A person is guilty of an offence if:
0 (a) the person gives to the Secretary information requested by
1 ;; 1 the Secretary for the purpose of determining the person’s
il 02 ordinary income under section 44-24; and
3 (b} the information is false or misleading in a material particular.
i {5 2} Penalty: 30 penalty units,
b
{ {25 Note: Chapter 2 of the Criminal Code sets out the general principles of
bl 26

criminal responsibility,
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Miscellaneous Chapter 7

Miscellaneous Division 96

Section 96-8

96-8 Application of the Criminal Code

Chapter 2 of the Criminal Code applies to all offences against this
Act.

96-9 Appropriation

Subsidies payable under Chapter 3 are payable out of the
Consolidated Revenue Fund, which is appropriated accordingly.

96-10 Minister may give general policy directions_

(1) The Secretary’s functions under this Act must be performed, and
the Secretary’s powers under this Act must be exercised, in
accordance with any general directions given to the Secretary by
the Minister in writing.

(2) The Minister must not give such a direction more than 12 months
after the commencement of this section. However, a d'/ection may
be revoked at any time. ‘

(3) Subsection (1) does not empower the Minister to give directions
that would be inconsistent with this Act, the regulations or
Principles made under section 96-1.

{4) The Minister must cause a copy of any direction under subsection
{1) to be laid before each House of the Parliament within 15 sitting
days of that House after that direction was given.

96-11 Determinations by Minister to be laid before each House of
the Parliament

The Minister must cause a copy of any determination made by the
Minister under Chapter 3 to be laid before each House of the
Parliament within 15 sitting days of that House after that
determination was made.
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i Chapter7 Miscellaneous

Division 96 Miscellancous

Section 96-12

1 96-12 Regulations

2 The Governor-General may make regulations prescribing matters:
3 (a) required or permitted by this Act to be prescribed; or
il 4 {b) necessary or convenient to be prescribed for carrying out or
;“ 5 giving effect to this Act.
i
i
‘!P,
-
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Clause 1

- -

i Schedule I—Dictionary

) :

3 .

4 Note:  Section 1-3 describes how asterisks are used to identify terms that are defined in this

5 Act.

6 1 Definitions

7 In this Act, unless the contrary intention appears:

8 accommodation bond, in relation to a person, means an amount of

9 money paid or payable to an approved provider by the person for
10 the person’s *eniry to a residential care service or flexible care

11 service through which care is, or is to be, provided by the approved
12 provider.

13 accommodation bond agreentent has the meaning given in

14 ' section 57-9.

. . . / .

15 accommodation bond balance, in relation to an *accommodation
16 bond (other than an accommodation bond that is to be paid by

17 periodic payments), is, at a particular time, an amount equal to the
18 difference between:

19 (a) the amount of the accommodation bond; and
20 {b) any amounts that have been, or are permitted to be, deducted
21 under section 57-19 as at that time.
2 accreditation body means a body to which an *accreditation grant
23 is payable.
24 accreditation deay has the meaning given in subsection 42-4(2).

25 accreditation grant means a grant payable under Part 5.4.
26 accreditation requirement means a requirement set out in
27 section 42-4.
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Schedule 1 Dictionary

Clause 1

adjusted subsidy place means a place included in a residential care
service, or a part of a residential care service, that is specified in
the Residential Care Subsidy Principles, for the purposes of
paragraph 44-19(1)(b), to be an adjusted subsidy residential care
service.

advocacy grant means a grant payable under Part 5.5.

aged care means care of one or more of the following types:
(a) residential care;
(b) community care;
{c) flexible care.

aged care service means an undertaking through which *aged care
is provided.

. approved provider means a perscn or body in respect of which an

approval under Part 2,1 is in force, and, to the extent provided for
in section 8-6, includes any State or Territory, *authority of a State
or Territory or *local government authority.

assessment grant means a grant payable under Part 5.3.

asgisted resident has the meaning given by section 44-8.

_authorised officer has the meaning given in section 90-3.

o
authority of a State or Territory means a body established for a
public purpose by or under a law of a State or Territory.

available for allocation, in relation to a place, means determined
by the Minister under section 12-3 to be available for allocation.

basic age pension amount means the annual maximum basic rate
under point 1064-B1 of the Social Security Act 1991 that applies to
a person who is not a member of a couple within the meaning of
that section. :
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Dictionary Schedule 1

Clause 1

business day means a day that is not a-Saturday, Sunday or a
public holiday in the place concerned.

capital repayment deduction is an amount deducted, in accordance
with section 43-6, from an amount of *residential care subsidy
otherwise payable under Division 43.

capital works costs is defined in section 70-3,

care means services, or accommodation and services, provided to a
person whose physical, mental or social functioning is affected to
such a degree that the person cannot maintain himself or herself
independently.

certified, in relation to a residential care service, means certified
under Part 2.6.

classification level, in relation to a person, means the classification
level to which the persen has been classified under Part 2.4,

close relation has the meaning given in section 44-11. /
community care hias the meaning given by section 45-3.

community care agreement means an agreement referred to in
section 61-1.

communily care grant means a grant payable under Part 5.2.

community care service means an undertaking through which
community care is provided.

community care subsidy means a subsidy payable under Part 3.2.
community visitors grant means a grant payable under Part 5.6,

concessional resident has the meaning given by section 44-7,

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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corporaiion means a trading or financial corporation witlin the
meaning of paragraph 51(xx) of the Constitution.

daily income tested reduction has the meaning given in step 4 of
the income tested reduction calculator in section 44-21. However,
section 44-22 or 44-23 may affect the meaning of this term in
certain cases.

dependent child has the meaning given in section 44-11.

distinct part, in relation to a residential care service, has the
meaning given by section 30-3.

entry, in relation to a person and an *aged care service, means the
y P g

_commencement of the provision of care to the person through that

aged care service,

expiry date means:

(a) in relation to a classification under Part 2.4, the expiry date
fixed under Division 27; or

(b) in relation to *extra service status for a residential care
service, the expiry date fixed under section 33-2.

extended hospital Ieave, in relation to a care recipient provided
with residential care, means leave taken by the care recipient under
section 42-2, for a continrous period of 30 days or more, in order
to attend a hospital for the purpose of Teceiving hospital treatment.

exira service agreement means an agreement referred to in
paragraph 36-1{1)(b).

extra service place has the meaning given by section 31-1.

extra service status means the extra service status referred to in

‘paragraph 31-1(a).

flexible care has the meaning given by section 49-3,

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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Jflexible care service means an undertaking through which flexible
care is provided.

[lexible care subsidy means a subsidy payable under Part 3.3,
homeowner has the meaning given in section 44-11.

income support payment means:

(a) anincome support payment within the meaning of subsection
23(1) of the Social Security Act 1991; or

(b) an *income support supplement; or

(¢} apayment of farm household suppoxt, or a drought relief
payment, under the Farm Household Support Act 1992; or

(d) apayment of benefit under Part 2 of the Student and Youth
Assistance Act 1973. '

income support supplenient means an income support supplement
under Part IITA of the Veterans' Entitlements Act 1986. )

leave, in relation to a care recipient provided with residential care,
has the meaning given by section 42-2.

Iocal government authority means a body established for the
purpases of local government by or under a law of a State or
Territory.”

lowest applicable classificafion level means the lowest applicable
classification level for the purposes of subsection 25-2(3).

member af a couple has the meaning given in section 44-11.
moniforing powers has the meaning given in section 90-4.

officer has the same meaning as in the Public Service Act 1922.

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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ordinary income has the meaning given in section 44-24.
However, section 44-25 may affect the meaning of this term in
certain cases.

ordinary income free area has the meaning given in section 44-26,
partner has the meaning given in section 44-11.

payment period means:

(a) in relation to residential care—a period under section 43-2 in
respect of which *residential care subsidy is.payable in
respect of a residential care service; and _

(b) in relation to community care—a period under section 47-2
in respect of which *community care subsidy is payable in
respect of a community care service.

pensioner supplement is the supplement referred to in section
44-28. ‘

people with special needs has the meaning given in section 11-3,

personal information means information or an opinion (including
information or an opinion forming part of a database), whether true
or not, and whether recorded in a material form or not, about an
individual whose identity is apparent, or can reasonably be
ascertained, from the information or /Qpinion" ‘

place means a capacity within an *aged care service for provision
of residential care, community care or flexible care to an
individual, -

protected information has the meaning given by section 86-1.

provide, in relation to care, includes the meaning given by
section 96-4,

provisional alloeation means an allocation of *places under
Division 14 that has not taken effect under subsection §5-1(1).

*To find definitions of asterisked terms, see the Dictionary in Schedule 1.
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provisional allocation period means the period referred to in
section 15-7, at the end of which a *provisional allocation lapses.

recoverable amount has the meaning given in section 95-1.

region, in respect of a type of subsidy under Chapter 3, means a
region for the purposes of section 12-6.

relinguish, in relation to a *place, means:”
{2) no longer conduct an *aged care service that includes that
place; or
(b} no longer include that place in an aged care service that
continues to be conducted;
but does not include a transfer of the place under Division 16.

resident agreement means an agreement referred to in section
39-1.

residential care has the meaning given by section 41—3.;
residential care grant means a grant payable under Part 5.1.

residential care service means an undertaking through which
residential care is provided.

residential care subsidy means a subsidy payable under Part 3.1,

respite care means residential care or flexible care (as the case
requires) provided as an alternative care arrangement with the
primary purpose of giving a carer or a care recipient a short-term
break from their usval care arrangement.

reviewable decision has the meaning given in section 85-1,

Secretary means the Secretary to the Department of Health and
Family Services.

*T'o find definitions of asterisked terms, see the Dictionary in Schedule 1.
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service pension has the same meanmg asin subsectmn SQ(1) of
- the Veterans’ Entitlements'Act 1986

standard pensioner contribution means an amount (rounded down
to the nearest cent) equal to 85% of the *basm age pension amount
worked out o8 a pe.r day ba51s

standard resident conmbutzan means an amount referred to in
sectmn 58 3 or 58-4 (whlchever is apphcable)

*To f’m_q\o definitions of asterisked terms, see the Dictionary in Schedule 1.
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