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Nature and timing of the proposed treaty action

1.

The proposed treaty action is to modify Australia’s World Trade Organization (WTO)
General Agreement on Trade in Services (GATS) schedule to incorporate the Joint
Initiative on Services Domestic Regulation (“DR JSI”’). The DR JSI will expand upon
the disciplines in GATS Article VI (Domestic Regulation) for participating WTO
Members. It was concluded on 2 December 2021 at Geneva, Switzerland.

The DR JSI will enter into force 45 days after Australia provides notification to the WTO
Secretariat and it is circulated to all WTO Members. At the end of the 45-day period,
provided no objection has been raised, the Secretariat shall issue a communication to all
Members to the effect that the certification procedure has been concluded, indicating the
date of entry into force of the modifications.

It is proposed that Australia provide such notification as soon as practicable following
consideration by the Joint Standing Committee on Treaties (JSCOT). Australia and other
DR JSI participants have publicly committed to initiate the certification process for their
respective GATS schedules by 2 December 2022. There is no requirement to amend
legislation or enact regulations to implement the DR JSI.

Overview and national interest summary

4,

The DR JSI contains expanded WTO disciplines on services domestic regulation. It aims
to streamline licensing and qualification requirements and technical standards to reflect
the modern interests of service suppliers and facilitate trade in services. Sixty-nine WTO
Members including Australia are currently party to the DR JSI, which account for over
90 per cent of global services trade.

The DR JSI will bring commercial and strategic benefits to Australia. It will lock in and
further encourage more predictable and transparent services domestic regulations by
participants. This will reduce costs and facilitate services trade. The costs of trading
services are often reported as significantly higher than trade costs for goods due to
regulatory divergence, opaque regulation and confusing procedures.! By addressing such
costs, the DR JSI will assist Australian businesses, consumers and communities to
maximise their benefits from services trade.

! World Trade Organisation, World Trade Report 2019: The future of services trade, 2019, Geneva, Switzerland.
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The DR JSI membership represents 13 of Australia’s top 20 services export markets?
including China, the US, the EU and Singapore. The membership also includes growing
services export markets for Australia such as Brazil, Saudi Arabia, Colombia and Turkey.
The expansive membership will support Australia’s economic growth by increasing
opportunities in a variety of markets and supporting further diversifying Australia’s
trade.

Strategically, the DR JSI reinforces the value of the WTO and its rulemaking function at
a time of growing global disruption and restrictive trade practices. The WTO is vital to
Australia’s interests in enabling fair, open and non-discriminatory global trade. A lack
of WTO rulemaking can have a negative impact on Australian exporters as trade barriers
are left unaddressed.

Australia’s lead role in negotiations for the DR JSI highlights Australian leadership in
best practice regulation and increases Australia’s reputation as an attractive investment
destination.

Australia’s domestic consultation in developing the DR JSI is set out in Attachment I
(Consultation). The key outcomes and impacts of the DR JSI are set out in detail in
Attachment II (Regulation Impact Statement) and Attachment III (Key Outcomes).

Reasons for Australia to take the proposed treaty action

The DR JSI provides significant market access opportunities for Australian businesses

10.

1.

12.

The DR JSI commits the 69 participants to adopt good regulatory practices in areas that
impact trade in services. Its disciplines include streamlining procedures for submitting
applications, enabling electronic submissions, and ensuring transparent assessment
criteria and fees. A joint OECD-WTO study calculated that application of the DR JSI
disciplines could generate annual global trade cost savings of USD150 billion and reduce
services trade costs by 11 per cent on average across all DR JSI participants.>

Australia is a services-intensive economy: the service sector employs almost 90 per cent
of Australian workers and accounts for around 80 per cent of GDP.* Prior to the COVID-
19 pandemic, Australia’s services exports exceeded AUD100 billion.> Given the scale of
services trade, Australia will benefit from improved regulatory practices in overseas
markets.

The DR JSI disciplines address practical barriers to Australian entities operating in
overseas markets, with important gains for financial, business, communications and
transport services. This will help strengthen Australia’s engagement with its trade
partners and participation in global value chains. The DR JSI could also open new
opportunities in markets where Australia currently lacks a strong presence. The DR JSI
will remain open for all WTO members to join and may capture more of Australia’s

2 Department of Foreign Affairs, Direction of goods and services trade, August 2021, Canberra, Australia.

3 The Organisation for Economic Co-operation and Development (OECD); WTO, Services Domestic Regulation in
the WTO: Cutting Red Tape, Slashing Trade Costs, and Facilitating Services Trade, 2021, Geneva, Switzerland.

4 Productivity Commission, Overview of Australia’s services sector productivity, April 2021, Canberra, Australia.
5 Department of Foreign Affairs, Direction of goods and services trade, August 2021, Canberra, Australia.
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trading partners over time. Since negotiations commenced, an additional 10 WTO
Members have joined the DR JSI.

The DR JSI will improve the global business environment, particularly for women and small
and medium-sized enterprises (SMEs)

13.

14.

The DR JSI offers a high-quality regulatory model that WTO members can adopt.
Developing countries in the WTO stand to benefit from this model as they liberalise their
markets and grow their services sectors. This will assist businesses to approach new and
emerging markets as they will come to rely on consistent regulatory approaches. The
DR JSI also contains the first WTO rule related to gender — requiring domestic
authorisation measures to not discriminate between men and women.

The DR JSI is expected to particularly benefit SMEs. The costs of navigating complex
regulatory regimes across economies, especially in new markets, pose greater barriers to
small traders than to larger entities with more resources. SME exports are commonly
lower in value while regulatory compliance costs are often fixed, rendering those costs
proportionately greater. SMEs stand to gain greater benefits from the DR JSI as a result.

The DR JSI supports and reinforces multilateral outcomes

15.

16.

The WTO remains vital to Australia’s interests in enabling trade to flow as freely as
possible by reducing discriminatory rules and barriers to market access. WTO rules
continue to underpin 98 per cent of world trade, including through WTO-consistent Free
Trade Agreements.® A strong, effective WTO is essential for Australia’s national interest
and future prosperity as an open and medium-sized trading nation.

The DR JSI reinforces centrality of the rules-based multilateral trading system and will
generate negotiating momentum in the WTO. As the first set of services trade rules
agreed in the WTO in a quarter of a century, the DR JSI is strategically and symbolically
significant for driving further WTO rulemaking.

Obligations

Section

17.

18.

Section I commits DR JSI participants to expand on the domestic regulation provisions
in the GATS to include the disciplines set out in Section II and Section III. The
disciplines apply to the service sectors where a participant has existing GATS
commitments.’” It may also apply to any additional service sectors that a participant
nominates.

Section I also provides developing economy Members with the option to delay the
application of specific provisions for up to seven years in sectors in which they require

6 World Trade Organisation, the WTO IN BRIEF, April 2022, Geneva, Switzerland.

7 Australia has commitments under all service sectors covered by the GATS including business and professional
services, communication, construction and related services, distribution, education, energy, environmental
services, finance, health and social services, tourism, transport and movement of natural persons. WTO
Members can nominate which sectors their commitments apply to. The commitments of every WTO Member
are available at: www.wto.org/english/tratop_e/serv_e/serv_commitments_e.htm
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further time for implementation. It also allows least-developed countries (LDCs) to delay
implementation of the DR JSI until they graduate from LDC status. Participating
Members are encouraged to provide technical assistance and capacity building to
participating developing economics and LDCs upon request.

Section Il — Disciplines on Services Domestic Regulation

19.

20.

Section II establishes disciplines that apply to licensing, qualification and technical
standards affecting trade in services.

Section II requires that participants:

a.

Avoid requiring an applicant to approach multiple authorities for an authorisation to
supply a service, to the extent practicable.

Ensure that there is opportunity to apply for authorisation to supply a service
throughout the year, to the extent practicable, or if there is a limited period to apply,
there is a reasonable period during which applications can be made.

Ensure that electronic applications are accepted where possible.

Ensure that authorities provide applicants for the supply of a service with:

¢ indicative timelines for processing applications, to the extent practicable

e the status of an application, upon request

e information on the completeness of an application without undue delay, to the
extent practicable

e where an application is considered complete, the outcome of the application,
ensuring that the processing is completed within a reasonable period

e where an application is considered incomplete, notification of the incomplete
status, what additional information required is identified upon request, and an
opportunity to complete the application where practicable

e where an application is rejected, reasons for the rejection to the extent possible,
and details regarding procedures for resubmission, and

e where an application is successful, authorisation without undue delay subject to
applicable terms and conditions.

Ensure that authorisation fees are reasonable, transparent, based on authority set out
in a measure, and are not trade restrictive.

Ensure access to any required examinations for authorisation are scheduled at
reasonably frequent intervals, allow reasonable periods of time for applicants to
request an examination and are conducted electronically to the extent practicable.

Consider supporting professional bodies to engage in dialogue on the mutual
recognition of professional qualifications, licensing or registration where appropriate.

Ensure that the decisions of competent authorities are reached and administered in a
way that is independent of any supplier of services.
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Publish or make publicly available information necessary for prospective service
suppliers to comply with authorisation requirements, including where it exists:

e the requirements and procedures

e contact information of relevant competent authorities

o fees

e technical standards

e procedures for appeal or review of decisions concerning applications

e compliance with the terms and conditions of licenses or qualifications

e opportunities for public involvement, such as through hearings or comments, and
¢ indicative timeframes for processing of an application.

To the extent practicable ensure that: new laws, regulations, procedures or
administrative rulings relating to the supply of services are published before they are
adopted; the purpose and rationale for any change be explained, either at the time or
in advance; and interested parties be provided reasonable opportunity to comment on
proposed changes, and these comments should be considered. Participating Members
should also allow a reasonable period between changes and when service suppliers
are required to comply.

Ensure there are mechanisms to respond to enquiries from authorised or prospective
service suppliers about requirements and procedures for licensing, qualifications, or
technical standards.

Encourage the adoption of technical standards through open and transparent
processes and encourage other standard setting bodies, including international
organisations, to use open and transparent process when developing technical
standards.

. In the adoption or maintenance of measures relating to the authorisation for the

supply of a service, ensure that: measures are based on objective and transparent
criteria; procedures are impartial and allow applicants to demonstrate whether they
meet the requirements; procedures do not unjustifiably prevent an applicant from
fulfilling requirements and; measures do not discriminate between men and women.

Section III - Alternative Disciplines on Services Domestic Regulation for Financial Services

21.

22.

Section III provides an alternative set of disciplines for the regulation of financial
services. The alternative disciplines were agreed to accommodate the specific needs of
certain participating Members with respect to financial services only. It excludes the
above disciplines on technical standards; and provides more limited recognition of
professional qualifications, licensing or registration and commitments on fees.

Of the participating Members, 63 have incorporated Section III into their GATS
commitments. For Australia, regulation of financial services is compliant with Section
I1, so there is no requirement to incorporate Section III into its GATS commitments.

Implementation

23.

Australia will not need to make any legislative changes to implement the DR JSI.



Costs

24.
25.
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There are no costs anticipated with the entry into force or implementation of the DR JSI.

A Regulation Impact Statement, assessed by the Office of Best Practice Regulation as
adequate and therefore sufficient to inform a decision, is at Attachment II.

Future treaty action

26.

27.

The Agreement does not provide for the negotiation of future related legally binding
instruments.

Any amendments will be subject to Australia’s domestic treaty-making requirements,
including tabling in Parliament and consideration by JSCOT.

Withdrawal or denunciation

28.

29.

30.

31.

The DR JSI will modify Australia’s schedule of commitments under Article XVIII
(Additional Commitments) of GATS.

Under Article XXI (Modification of Schedules) of GATS a Member may withdraw from
any commitment in its schedule of commitments provided three years have elapsed from
when it entered into force. This process requires the submission of a notification to the
WTO Secretariat, for circulation to all Members, with the details of the withdrawal no
later than three months before the intended date of implementation. After 45 days of the
notification the Secretariat issues a communication to all Members indicating the date of
the withdrawal.

Where another Member considers its interests ‘may be affected’ by the withdrawal, and
they inform the modifying Member within 45 days of the notification, withdrawal cannot
occur until arbitration between the Members takes place and the withdrawal is in
conformity with those findings.

Article XV of the Marrakesh Agreement Establishing the WTO states that any Member
may withdraw from GATS. Withdrawal shall take effect upon the expiration of six
months from the date on which written notice of withdrawal is received by the Director-
General of the WTO. The withdrawal shall apply to Multilateral Trade Agreements
referred to in Article XV which include the GATS and its supplementary protocols.

Contact details

Services Trade and Policy Section
Office of Trade Negotiations
Department of Foreign Affairs and Trade

Attachments

Attachment I — Consultation
Attachment II — RIS
Attachment IIT — Key Outcomes
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Consultation

Joint Initiative on Services Domestic Regulation

Geneva, Switzerland, 2 December 2021

2022 ATNIA 8

Consultation

The Department of Foreign Affairs and Trade (DFAT) commenced consultation on the
Joint Initiative on Services Domestic Regulation (“DR JSI”) in August 2017. DFAT has
consulted widely with State and Territory governments, industry and civil society
throughout the negotiating process. A summary of the stakeholders that DFAT consulted
regarding the DR JSI is provided at paragraph 81.

As the scope and disciplines of the DR JSI are broadly consistent with the commitments
Australia has already made in several of its trade agreements® DFAT was able to build
upon a foundation of extensive consultations conducted previously.

State and Territory governments were consulted on the DR JSI through the Trade and
Investment Ministers Meeting, the Senior Officials Trade and Investment Officials’
Group (SOTIG) and the Commonwealth-State-Territory Standing Committee on Treaties
(SCOT). DFAT also provided regular email updates to State and Territory officials on
the status of the negotiations. Trade, Tourism and Investment Ministers from all
jurisdictions supported negotiation of the Agreement.

DFAT hosts a biannual International Trade Negotiations Update Meeting. This provides
an avenue to update industry and civil society representatives on the status of DFAT-led
trade initiatives, including the DR JSI. It also provides an opportunity for these
representatives to ask questions and discuss any issues. No concerns with Australia’s
participation in the Agreement were raised in this forum.

DFAT regularly consults Australian industry representatives involved in international
discussions on WTO negotiations and reform. This occurs through meetings, roundtables
and email correspondence with Australian representatives in the APEC Business
Advisory Council, the Business20 (B20) and the International Chamber of Commerce.

8 For example, the scope and disciplines of the DR JSI closely resemble the outcome reached in the Australia-
United Kingdom Free Trade Agreement (A-UK FTA) sighed on 17 December 2021. It also resembles the
domestic regulation commitments agreed in the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) and the Regional Comprehensive Economic Partnership (RCEP).
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DFAT also engages peak industry bodies such as the Business Council of Australia
(BCA), Australian Industry Group, Australian Services Roundtable (ASR), Asia-Pacific
Services Coalition (APSCo) and Australian Chamber of Commerce and Industry.

Industry has supported the DR JSI throughout the negotiating process and has not raised
any concerns during consultation opportunities. The trade policy of the BCA, for
example, supports the negotiation of WTO plurilateral agreements to liberalise
international services trade. Certain stakeholders, including the ASR and APSCo,
directly supported DFAT’s advocacy to conclude negotiations on the DR JSI. The ASR
advocates for efficient regulatory settings for the services sector and supports fresh
approaches in the WTO, plurilateral action and regulatory cooperation to support
economic growth. APSCo works with businesses and governments to foster efficiency
in services sectors in Asia-Pacific Economic Cooperation (APEC) economies.

A summary of the stakeholders consulted on the DR JSI is set out below:

Sector Stakeholder
States and Australian Capital Territory Government
Territory New South Wales Government

Governments | Northern Territory Government

Queensland Government

South Australian Government

Tasmanian Government

Victorian Government

West Australian Government

Industry Asia-Pacific Services Coalition (APSCo)

bodies Australian Services Roundtable (ASR)

Business Council of Australia (BCA)

The Australian Industry Group

The Australian Chamber of Commerce and Industry

Universities Australia

Group of 8
Professional Architects Accreditation Council of Australia
bodies Law Council of Australia

Engineers Australia

Chartered Accountants Australia & New Zealand (CAANZ)

CPA Australia

Institute of Public Accountants (IPA)

International APEC Business Advisory Council (ABAC)

organisations The Business20 (B20)

The International Chamber of Commerce

Organisation for Economic Co-operation and Development (OECD)

The World Economic Forum (WEF)

Attachment 11
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FINAL ASSESSMENT
REGULATION IMPACT STATEMENT

Name of Department: Department of Foreign Affairs and Trade
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(WTO) Joint Initiative on Services Domestic Regulation by modifying Australia’s General
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Introduction

1. This Final Assessment Regulation Impact Statement (RIS) covers the proposed treaty
action to implement the World Trade Organization (WTO) Joint Initiative on Services
Domestic Regulation (“DR JSI”’) by modifying Australia’s General Agreement on
Trade in Services (GATS) schedule.

2. The GATS is an agreement signed by all WTO Members, including Australia, that
sets out the rules for international services trade. Under the GATS, each WTO
Member specifies in its GATS schedule the access to its market by and treatment of
foreign services providers. This locks-in market access, giving certainty to
businesses, and allows improvements to access over time. Australia, which has a
significant services trade sector, benefits from the open, predictable and transparent
international services trade encouraged by GATS.

3. In December 2017, Australia and 58 other WTO Members, launched negotiations on
the DR JSI, a plurilateral agreement establishing a new set of trade rules (called
‘disciplines’) to reduce behind-the-border barriers and facilitate growth in global
services trade. On 2 December 2021, the participating Members, led by Australia, the
EU and Costa Rica (the Chair), adopted a Declaration’ announcing the successful
conclusion of negotiations on the initiative. To be legally binding, participating
Members’ GATS schedules must be updated to include the agreed disciplines.

4. The DR JSI will establish a range of disciplines to reduce the costs and improve the
transparency and predictability of services trade regulation among participating WTO
members, which collectively represent over 92.5 per cent of global services trade.
These disciplines include:

e requiring fees charged by authorities for authorisations to supply a service
are reasonable and transparent

e cnsuring that applications for authorisation to supply a service are processed
without undue delay

e minimising the number of government agencies applicants must approach for
an authorisation to supply a service

e cnsuring that regulatory measures relating to the authorisation of a service
are based on objective and transparent criteria and do not discriminate
between men and women

e cencouraging acceptance of electronic documentation and applications for
authorisations to supply a service.

A summary of DR JSI disciplines is at Annex 1.

5. On conclusion of the negotiations, Australia and the other 66 participants at the time
committed to initiate the certification process to modify their respective GATS

® WTO, Declaration on the Conclusion of Negotiations on Services Domestic Regulation, 2021.
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schedules to incorporate the DR JSI disciplines by 2 December 2022. Sixty-nine
WTO Members are now participating in the DR JSI.!°

6. In accordance with the Australian Government’s Guide to Regulatory Impact
Analysis, the Department of Foreign Affairs and Trade (DFAT) has completed this
RIS to analyse the impact of implementing the decision to modify Australia’s GATS
schedule to incorporate the new disciplines contained in the DR JSI. A RIS to inform
the decision to conclude negotiations on the DR JSI was prepared by DFAT and
accepted by the Office of Best Practice Regulation (OBPR) in 2020 (RIS#25730).

7. As this RIS sets out, there are significant benefits for Australia in implementing the
DR JSI. These include greater regulatory transparency and certainty, with Australian
services exporters potentially achieving regulatory compliance cost savings of up to
USD1.87 billion annually.!! Implementing the DR JSI will also provide more
opportunities for Australian service exporters and support the international rules-
based trading system which underpins Australia’s prosperity.

10 In June 2022, Georgia and the United Arab Emirates announced that they would also join the DR JSI.

! Estimate calculation based on 2019 OECD-WTO ‘Balanced Trade in Services’ dataset: Australian services
exports comprise 1.2454 per cent of world services exports. A 1.2454 per cent share of the OECD-WTO
projected savings of USD150 billion to global services trade is USD1.8681 billion. Actual trade cost savings to
Australian services exporters could differ based on distribution of savings across sectors, jurisdictions, and
between consumers and providers of the services exports.

12
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RIS Question 1: What is the problem you are trying to solve?

8. Australian services exporters face higher costs and uncertainty in overseas markets
due to different regulatory environments which can be opaque, slow, costly, and
subject to arbitrary decision-making. Services exporters are disproportionately
affected by regulatory compliance costs compared with goods exporters.

9. The services sector has been particularly affected by the COVID-19 pandemic and
associated restrictions on travel and personal contact. Higher compliance costs and
risks can act as a significant barrier to entering into new export markets and limit
diversification options for services exporters, which in turn limit the capacity for the
sector to recover from the COVID-19 induced slump.

10. Multilateral trade reform, through the WTO, is the most effective way of creating and
enforcing open and transparent rules which underpin Australia’s service trade. But the
WTO has not been able to agree to new rules to facilitate services trade in over 25 years.

Lowering trade costs & removing unnecessary barriers for Australian services exporters

11. The WTO has found that costs in trade in services are almost double those in trade in
goods.!? The impost on service exporters in navigating complex and opaque
regulatory regimes or poor governance arrangements is a significant contributing
factor to these costs. Unlike goods trade, it is often necessary for a services supplier
to set up a commercial presence in the host economy (as a foreign affiliate) to provide
the service, requiring a range of regulatory costs, authorisations and approvals. Small
and medium-sized enterprises are disproportionately affected by these fixed costs
because they have less capacity to address or absorb them.

12. Figure 1 highlights that trade policy and regulatory differences, and governance
quality account for a significant percentage of services trade costs.

Figure 1: Contributing factors to goods and services trade costs - 201612
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12 OECD; WTO, Services Domestic Regulation in the WTO, 2021, pg.1.
13 World Trade Organization, World Trade Report 2019: The future of services trade, 2019, pg. 87.
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Specific data on the regulatory compliance costs faced by Australian services
exporters is not available. However, Australian services exporters which deliver the
services directly into overseas markets, particularly those delivering services via
foreign affiliates, are more likely to be affected than those delivering services to
foreign consumers in Australia (such as tourism and education services supplied to
foreign customers in Australia). In 2018-19'%, 81 per cent of Australia’s financial
services exports, worth $20.7 billion; over 99 per cent of health services exports,
worth $6.4 billion; and over 90 per cent of mining service, worth $3.2 billion, were
delivered by foreign affiliates. '

Figure 2 shows the share of service sales by Australia’s foreign affiliates, broken

down by sector.
Figure 2: Share of services sales by Australia’s foreign affiliates'¢

100% 99.5

Transport Travel Constr. Fin. & Insur Prof, tech & Health
other bus

The new disciplines in the DR JSI will remove unnecessary barriers and provide
significant trade cost savings for services businesses. Joint WTO and Organisation
for Economic Co-operation and Development (OECD) analysis indicates that full
implementation of the new rules in the DR JSI could reduce global services trade
costs by up to USD150 billion annually.!” The implications of these savings for
Australia will be set out in RIS Question 4.

Australian services trade recovery

Services trade is a key component of Australia’s economy. In 2018-19 services made
up 20.7 per cent of Australia's total exports on a balance of payments assessment. '8
Services are also embedded in all of Australia’s export sectors with Australia’s
domestic services industries accounting for over 45 per cent of the value of all
exports. "’

Like many sectors, services trade fell sharply during the COVID-19 pandemic. In
2019, the value of Australia’s total services exports reached $102 billion?° - the

14 Pre-COVID-19 figures are more representative of the long-term economic value and structure of Australia’s
service exports due to the impact COVID-19 had on the services sector.

15 Department of Foreign Affairs and Trade, Australia’s Services Exports Action Plan, pg.14

16 Australian Bureau of Statistics, Australian Outward Foreign Affiliates Trade, 2018-19, Catalogue 5495.0.

17 World Trade Organization, World Trade Report 2019: The future of services trade, 2019,

18 Department of Foreign Affairs and Trade, Trade and Investment at a Glance, 2020.

19 Ibid.

20 Australian Bureau of Statistics, International Trade: Supplementary Information 2021
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highest measured by the Australian Bureau of Statistics. In 2020, services exports
declined by 29 per cent to just under $72 billion.?!

18. Figure 3 highlights the upward trend in Australia’s services exports (using month-on-

month data) before a sharp decline at the beginning of the pandemic.

Figure 3: Australia’s services exports ($billion) seasonally adjusted- April 202222
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Support for the WTO

19. As an open, medium-sized and trade-based economy, a strong and effective WTO is
essential for Australia’s national interest and future prosperity. WTO rules provide
certainty and predictability for business, underpinning all free trade agreements and
98 per cent of world trade.

20. The WTO faces significant challenges. Multilateral rule-making and reform have
largely stalled, leading some critics to argue that the organisation is unable to address
current trade challenges in the modern geo-political landscape.

21. Against this backdrop, services trade rules in the WTO require a refresh. The DR JSI
is the first new set of services trade rules agreed at the WTO in over a quarter of a
century. Once implemented, the DR JSI will demonstrate the ability of the WTO’s
rule-making function to deliver tangible results for businesses and consumers. In
doing so, the DR JSI will form another important piece in WTO architecture, further
reinforcing the rules-based international trading system.

2! Ibid.
22 International Trade in Goods and Services, Australia- April 2022 release, ABS
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RIS Question 2: Why is government action needed?

The Australian Government has the constitutional authority to conclude treaties and
other international agreements, which it exercises in the national interest. Government
action is therefore needed to implement a binding agreement with other governments
to adhere to the new regulatory best practice disciplines in the DR JSI to reduce
regulatory compliance costs in overseas markets for Australian services exporters.

Specifically, government action is needed to implement reciprocal binding of the
DR JSI commitments for Australia, in accordance with the Government’s decision in
December 2020 to conclude negotiations on the DR JSI (RIS#25730 refers).

Services trade rules reform and the scope of the DR JSI disciplines

Services trade rules require a refresh to reduce costs and provide greater transparency
and certainty for service providers. Services trade between countries is regulated by
the WTO GATS. The GATS establishes a legally binding set of rules covering
international trade in services applying to all WTO Members. The GATS entered into
force in January 1995, and, since that time, efforts to conclude new multilaterally
agreed services trade rules in the WTO have been unsuccessful.

Against this backdrop, in 2016, the Government agreed to pursue new plurilateral
negotiating initiatives in the WTO to update the trade rulebook for the 21* century in
line with Australia’s interests. The DR JSI was one of these initiatives. Australia has
played a leading role in the DR JSI negotiations and, along with our partners in the
WTO, was successful in securing an outcome which will advance Australia’s
interests.

To implement the DR JSI, Australia and the other participating Members must now
modify their GATS schedules to incorporate the new commitments in the initiative.
These new commitments apply to regulatory measures relating to licensing
requirements and procedures, qualification requirements and procedures, and
technical standards affecting trade in services. The full set of commitments are set
out in Annex 2: Reference Paper on Services Domestic Regulation (“Reference
Paper”), which must be inscribed into a Member’s GATS schedule to have legal
effect.

Implementing the DR JSI by amending Australia’s GATS schedule is considered a
treaty action, for which government action is required. The proposed treaty action
must be tabled in Parliament. The Joint Standing Committee on Treaties (JSCOT)
considers tabled treaty actions and conducts an inquiry into whether the proposed
treaty action is in Australia’s national interest. The final decision as to whether an
agreement should be signed, and binding treaty action taken is made by the Executive
Council.

16



28.

29.

30.

OFFICIAL

Australian implementation of the DR JSI is needed to signal our support for the
initiative, and for WTO rule-making

Even though Australia already complies with the DR JSI rules, implementing the
initiative through making international commitments has an important signalling
effect. It will demonstrate our support for the international rule-making system,;
provide ballast to the initiative, encouraging other Members to join; and signal to
business our support for effective regulation of services trade.

Australia was a lead proponent of the DR JSI and is actively supporting increased
participation by additional WTO Members. Completing our domestic implementation
process within the timeframe committed will send an important signal to our trading
partners of our continuing support for this initiative. It would also signal our
continued support for WTO rule-making more broadly, providing another significant
boost to confidence in the rules-based international trading system.

Implementing the DR JSI promptly will also signal to business Australia’s continuing
support for effective regulation of services trade, and underline Australia’s
attractiveness as a destination for investment. The Reference Paper recognises the
considerable amount of time and resources business must put into administrative
compliance, which could otherwise be put into business development and expansion.
It commits participating Members to more efficient and transparent regulatory
measures relating to licensing requirements and procedures, qualification
requirements and procedures, and technical standards affecting trade in services.

17



31.

32.

33.

34.

OFFICIAL

RIS Question 3: What policy options are you considering?
This RIS considers two policy options: to implement or not to implement the DR JSI.

Implementing the DR JSI, by modifying Australia’s WTO GATS schedule alongside
the 68 other participating WTO Members, will improve the business environment,
and reduce costs and uncertainty for Australian services exporters. This will provide
critical support to the sector, which represents a significant proportion of Australian
exports, to recover from the sharp decline resulting from the COVID-19 pandemic. It
will also signal Australia’s support for rule-making through the WTO and reinforce
the WTO’s role at the centre of the rules-based international trading system.

Not implementing the DR JSI will undermine international efforts to reduce costs and
uncertainty in international services trade. It will damage Australia’s international
reputation and send the wrong signal to business about Australia’s commitment to a
transparent and predictable regulatory environment and the rules-based international
trading system.

The costs and benefits of each option are set out below under RIS Question 4. A
summary of these is in Table 2 on page 20.
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RIS Question 4: What is the likely net benefit of each option?
Option 1: Implement the DR JSI by modifying Australia’s WTO GATS schedule

A decision by the Government to implement the DR JSI by modifying Australia’s
WTO GATS schedule would result in the agreement becoming legally binding for
Australia. This would fulfil Australia’s commitment to the other DR JSI Members to
implement the initiative by 2 December 2022 and support the domestic
implementation of the DR JSI disciplines by those Members. The full benefits will be
realised when all participating Members complete their domestic implementation.

Trade cost savings for Australian services exporters

In November 2021, OECD-WTO analysis assessed that full implementation of the
DR JSI would provide global services trade cost savings of up to USD150 billion
annually.”* Based on this analysis, DFAT estimates Australian services exporters

could potentially achieve regulatory compliance cost savings of up to
USD1.87 billion annually.?*

OECD analysis estimated that full implementation of the DR JSI disciplines would
lead to a reduction of services trade costs for Australian services exporters of up to:
12.1 per cent with Brazil; 9.9 per cent with China; and 6 per cent with the United
States?>. An Australian Services Roundtable (ASR) and Asia Pacific Services
Coalition (APSCo) joint paper noted that implementation of the DR JSI would result
in a 7 per cent cut in trade costs across all sectors in the APEC region with an
additional 2-3 per cent reduction for small-to-medium-size enterprises>.

Figure 4 highlights the trade cost savings to the financial, business, communications,
and transport services sectors between DR JSI participants, and with non-participants.

Figure 4: Annual trade cost savings in five broad services sectors, billion USD*Z
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23 OECD; WTO, Services Domestic Regulation in the WTO, 2021, pg.1.

24 See footnote 2, pg. 3.

25 OECD analysis requested by DFAT pursuant to OECD; WTO, Services Domestic Regulation in the WTO
26 Anthony Patrick et al, Back from the brink! The WTO gets on with serious business, 2021.

27 OECD; WTO, Services Domestic Regulation in the WTO, 2021, pg.5
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39. The OECD Services Trade Restrictiveness Index (STRI) is a database measuring
services trade restrictive policy measures across economies. Figure 5 demonstrates
that impediments to services trade amongst DR JSI members could be lowered by an
average of 11 per cent across all sectors for which STRI data is available.

Figure 5: Average percentage decrease in STRI values resulting from removal
of existing impediments (per implementation of the DR JSI disciplines)2?
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Support Australian services trade recovery and help services exporters take
advantage of the projected growth in global trade in services

40. As highlighted in RIS Question 1, Australian services exports declined by
29 per cent immediately following the COVID-19 pandemic.?’ Implementing the
DR JSI will support Australian services trade recovery by cutting red tape and
reducing complex and costly regulatory burdens in overseas markets. As noted in
Annex 1, DR JSI disciplines include:

e requiring fees charged by authorities for authorisations to supply a service are
reasonable and transparent

e cnsuring that applications for authorisation to supply a service are processed
without undue delay

e cnsuring that regulatory measures relating to the authorisation of a service are
based on objective and transparent criteria and made impartially

e minimising the number of government agencies applicants must approach for
an authorisation to supply a service

e ensuring access to any required examinations for services authorisations are
scheduled at reasonably frequent intervals, and, where practicable,
examinations are accepted/conducted electronically

e cencouraging acceptance of electronic documentation and applications for
authorisations to supply a service.

28 OECD; WTO, Services Domestic Regulation in the WTO, 2021, pg.4
29 Australian Bureau of Statistics, International Trade: Supplementary Information 2021.
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Implementing the DR JSI will play an important role in Australia’s taking advantage
of the projected accelerated growth in trade in services, particularly with developing
countries and emerging markets. In 2019, the WTO found that trade in services was
growing faster (by an average of 5.4 per cent) than trade in goods and that the share of
the services sector in global trade could increase by 50 per cent by 2040.°

Developing countries’ share of global services is also growing - reaching 25 per cent
of global services exports and 34.4 per cent of services imports in 2017.>! As noted
above, ASR APSCo paper suggests that implementation of the DR JSI would result in
a7 per cent cut in trade costs across all sectors in the APEC region.>’

Clear and transparent global trade rules will provide an important foundation for
Australian exporters to maximise their access to new and emerging markets. By
supporting the widespread implementation of the DR JSI by WTO Members,
particularly developing countries, Australia will help contribute to a more open and
transparent global services market and foster new opportunities for Australian
businesses.

Improving the global business environment for Australian services exporters

Well-designed regulatory policies and domestic regulation play a crucial role in the
global services market. Australia has a well-earned international reputation for
transparent and predictable regulatory settings. Foreign service suppliers benefit from
these settings when doing business in Australia. Australian services providers are
accustomed to transparent and predictable regulatory settings and are not always well-
prepared to do business in overseas markets which do not offer the same level of
regulatory transparency and predictability.

Implementing the DR JSI will improve the global business environment by creating a
more enabling environment with greater regulatory transparency and certainty for
service providers in participating Members, which comprise over 92.5 per cent of
global services trade and 13 of Australia’s top 20 services export markets.>>

These benefits were recognised by business groups from around the world, including
the ASR, APSCo, the Coalition of Services Industries and the European Services
Forum, which all welcomed conclusion of the DR JSI in December 2021.

Supporting the WTO and the rules-based international trading system

Australia’s interests are well served by an open, stable trading system, with an
effective WTO at its centre.** The WTO provides a predictable framework for 98 per
cent of world trade. It has delivered a progressively more open trade and investment
environment for Australia’s exporters, producers, consumers and investors. However,

30 World Trade Organisation, World Trade Report 2019: The future of services trade, 2019, pg. 6.

31'Ibid, pg.4

32 Anthony Patrick et al, Back from the brink! The WTO gets on with serious business, 2021.

33 Department of Foreign Affairs, Direction of goods and services trade, August 2021, Canberra, Australia.
34 Productivity Commission, Trade and Assistance Review 2018-19, April 2020, Canberra, Australia.
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with 164 members, many with divergent interests and levels of development, reaching
consensus in the WTO has become increasingly difficult.

48. In this challenging environment, the Government agreed to undertake new negotiating
initiatives to pursue Australia’s policy and commercial interests. This included
pursuing negotiations with groups of likeminded WTO Members on a ‘plurilateral’
basis. At the 11th WTO Ministerial Conference in Buenos Aires in 2017, Ministers
launched negotiations on a number of ‘plurilateral’ initiatives, including the DR JSI
Australia has since played a leading role in DR JSI negotiations.

49. Australia’s swift progress to conclude our treaty-making procedures and submit our
GATS schedule for certification would reinforce our reputation as a reliable leader of
the DR JSI. By giving legal effect to the DR JSI and incorporating the agreement into
the WTO architecture, Australia would also encourage other WTO Members to join
the initiative.

50. Supporting the implementation of the DR JSI across the membership would
demonstrate our leadership role in the WTO more broadly and our ongoing
commitment to international rule-making during a time of significant challenges. As
set out in Question 1, the implementation of the DR JSI will contribute to a strong and
effective WTO, which is essential to Australia’s interests as a medium-sized
economy.

Negligible costs of implementing DR JSI

51. Implementing the DR JSI would have negligible costs for Australia. Other than the
existing DFAT resources required to complete the treaty-making procedures, there
will be no additional cost to implement the DR JSI. This is because there is no
requirement to amend or enact legislation because Australia’s existing regulatory
practices are consistent with the obligations in the text.

52. As the DR JSI disciplines aim to reduce regulatory compliance costs, complexity,
timeframes and uncertainty, we do not anticipate any additional compliance costs for
business. Rather there would be an overall reduction in these costs for Australian
services exporters of up to USD1.87 billion annually. *3

Option 2: Do not implement the DR JSI and breach Australia’s commitment to its
trading partners

53. There would be no benefit to Australia from a decision by Government to leave
Australia’s GATS schedule unamended and not implement the DR JSI. This decision
would also result in several negative consequences. While this option would allow
for reprioritising of resources to focus on other Government objectives, it would come
at significant cost, and ultimately result in a lost opportunity to reduce regulatory
compliance costs and uncertainty for Australian service exporters.

35 See footnote 2, pg. 3
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Damage to Australia’s reputation in the WTO and loss of influence in rule-making

The DR JSI membership represents 13 of Australia’s top 20 services export markets
including China, the United States, the United Kingdom, the European Union, and
Singapore. Australia has made a mutual reciprocal commitment to implement the

DR JSI disciplines to these trading partners. If these Members implement the DR JSI
while Australia, as one of the leaders of the initiative does not, we would suffer
significant reputational damage in the WTO and with major trading partners. Given
our public messaging and advocacy on the importance of the DR JSI to date, Australia
would also lose credibility and significant influence in this area of rule-making in the
future.

Damage to the WTO and the international rules-based trading system

Australia has a long-standing reputation as a strong supporter of an open global
economy and the rules-based international trading system. Numerous components of
the global economy rely on the certainty and predictability inherent in a system based
on rules. As trade continues to play a vital role in Australia’s continued economic
success, a rules-based system centred on the WTO is fundamental to our interests.

The DR JSI, the first new set of services trade rules in over a quarter of a century, will
form an important piece in the rules-based trading system. For each Member who
does not implement the DR JSI, the overall outcome for the rules-based system is
weakened. A decision by Australia not to implement the DR JSI would contribute to
this damage and could be interpreted as a decline in our long-standing support for this
system, which we continue to rely on.

Sending the wrong signal to business and potential new DR JSI members

As set out in RIS Question 5, the business community has supported the DR JSI
throughout the negotiating process. Service industry groups such as the ASR and
APSCo also directly supported DFAT’s advocacy to conclude negotiations on the DR
JSI, as well as efforts to bring more WTO Members on board the initiative. A
decision not to implement the DR JSI now would damage Australia’s credibility with
business. It would send the wrong signal to Australian and international businesses
about Australia’s commitment to a transparent and predictable regulatory
environment and the rules-based international trading system.

Failure to implement the DR JSI would also send a negative signal to potential new
Members about the value of transparent and predictable rules to facilitate services
trade in their economy. This would undermine the further expansion of DR JSI
Members, limiting the benefit to Australian services exporters in those markets.
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RIS Question 5: Who did you consult and how did you incorporate their
feedback?

DFAT is committed to a highly consultative approach throughout trade negotiations
and recognises that stakeholder consultation is key to the development of negotiating
positions that help achieve outcomes that reflect Australia’s interests. DFAT has
undertaken stakeholder consultation on the DR JSI since 2017. This includes
engagement with State and Territory government agencies as well as industry,
professional and international bodies.

Stakeholder views fed directly into Australia’s negotiation strategy for the DR JSI.
This stakeholder feedback was ultimately reflected in the negotiated outcome both in
terms of removing potentially adverse proposals and modifying proposals to ensure
Australia’s interests were reflected. Further information on specific stakeholder
feedback is below.

Industry stakeholders provided positive feedback on the benefits of the DR JSI
throughout negotiations. While DFAT did not receive quantitative analysis on the
anticipated economic benefits to their specific sectors or businesses, industry did cite
qualitative and international research in their advocacy. In a joint paper, industry
groups, the ASR and APSCo welcomed the conclusion of the DR JSI, noting that
“business stakeholder support for this services domestic regulation agenda is
overwhelmingly strong.”>¢

Specific feedback on the DR JSI disciplines

Several stakeholders raised concerns around a text proposal which might reduce
Australia’s flexibility to regulate in the public interest in certain circumstances.
Based on this advice, Australia successfully advocated to remove this text to ensure
sufficient regulatory flexibility was retained.

Several stakeholders also provided feedback on the inclusion of the commitment not
to discriminate between men and women when adopting or maintaining services trade
authorisation measures (Article 22 (d) of the Reference Paper).

Feedback on this commitment was positive. However, stakeholders raised concerns
that there may be legitimate instances where it is necessary to provide differential
treatment for women. For example, differential treatment may be legitimate in the
development of measures relating to specific health, education and support services
provided to women by non-government organisations in developing country
Members. Australia ensured this commitment included sufficient flexibility to allow
legitimate different treatment to address these policy issues.>’

36 Anthony Patrick et al, Back from the brink! The WTO gets on with serious business, 2021.

37 Reference Paper on Services Domestic Regulation, Footnote 18: “differential treatment that is reasonable and
objective, and aims to achieve a legitimate purpose, and adoption by Members of temporary special measures
aimed at accelerating de facto equality between men and women, shall not be considered discrimination for the
purposes of this provision”.
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A summary of the stakeholders consulted is set out in Table 1 and paragraphs 66-68.
Table 1: stakeholders consulted on the DR JSI

Sector Stakeholder

States and Australian Capital Territory Government

Territory New South Wales Government

Governments

Northern Territory Government
Queensland Government

South Australian Government

Tasmanian Government

Victorian Government

West Australian Government

Industry bodies | Asia Pacific Services Coalition
Australian Services Roundtable

Business Council of Australia

The Australian Industry Group

The Australian Chamber of Commerce and Industry
Universities Australia

Group of 8
Professional Architects Accreditation Council of Australia
bodies Law Council of Australia

Engineers Australia

Chartered Accountants Australia & New Zealand
CPA Australia

Institute of Public Accountants

International APEC Business Advisory Council
organisations | The Business20 (B20)
The International Chamber of Commerce

Organisation for Economic Co-operation and Development

The World Economic Forum

State and Territory governments were consulted on the DR JSI through the Trade and
Investment Ministers Meeting, the Senior Officials Trade and Investment Officials’
Group (SOTIG) and the Commonwealth-State-Territory Standing Committee on
Treaties (SCOT). DFAT also provided State and Territory officials regular email
updates and opportunities to comment on the status of the negotiations.

DFAT hosts a biannual International Trade Negotiations Update Meeting. This
meeting provides an avenue to update industry and other stakeholders on the status of
DFAT-led trade initiatives, including the DR JSI. Industry representatives and
international organisations have also been consulted through meetings, roundtable
discussions and updates, and email correspondence.
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68. As the scope and disciplines of the DR JSI are broadly consistent with the
commitments Australia has already made in several of its trade agreements>® DFAT
was also able to build upon a foundation of extensive consultations conducted
previously.

38 For example, the scope and disciplines of the DR JSI closely resemble the outcome reached in the Australia-
United Kingdom Free Trade Agreement (A-UK FTA) signed on 17 December 2021. It also resembles the
domestic regulation commitments agreed in the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP) and the Regional Comprehensive Economic Partnership (RCEP).
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RIS Question 6: What is the best option from those you have considered?

69. The best option of those we have considered is to implement the DR JSI by modifying
Australia’s WTO GATS schedule.

70. DFAT took into account qualitative and quantitative evidence in considering the
respective benefits and costs of option 1 — to implement the DR JSI and option 2 — not
to implement the DR JSI. The available evidence demonstrated clearly that option 1
would result in significant benefits and negligible costs, even if some of those benefits
were not fully quantified. The estimated benefits to Australian services exporters
from reduced regulatory compliance costs alone outweigh the minimal costs that
would be associated with implementing the DR JSI.

Assessment of Option 1— implement the DR JSI

Benefits of option 1

71. A decision to implement the DR JSI would provide the following benefits for
Australia:

e greater regulatory transparency and certainty, and trade cost savings for
Australian services exporters of up to USD1.87 billion annually>’

e supporting Australia’s services trade recovery in the wake of the COVID-19
pandemic and helping Australian exporters take advantage of the projected
growth in global services trade, particularly amongst developing countries

e improving the global business environment for Australian services exporters

e supporting the WTO and the rules-based trading system for the overall benefit
of Australian businesses and consumers.

Costs of Option 1

72. The costs of option 1 are negligible. There is no requirement to amend or enact
legislation to implement the DR JSI because Australia’s existing regulatory practices
are consistent with the obligations in the text. Australia would incorporate the DR JSI

into its GATS schedule using existing DFAT resources.

Assessment of Option 2 — do not implement the DR JSI

Benefits of Option 2

73. The benefits of option 2 are negligible. The only advantage would be that resources
could be reprioritised to focus on other Government objectives.

3 See footnote 2, pg. 3.
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Costs of Option 2

74. If the Government decides not to modify Australia’s GATS schedule to incorporate
the new rules in the DR JSI, there would be significant costs for Australia. These
include:

e damage to Australia’s reputation in the WTO and loss of credibility and
influence in trade rule-making in the future

e damage to the WTO and the rules-based international trading system in which
Australia operates and relies

e negative impact on Australia’s business reputation and send the wrong signal
to business, potentially harming existing arrangements and preventing new
partnerships and investments

e negative impact on growing the DR JSI membership — limiting potential
further benefits to Australian services exporters.

75. Table 2 below sets out analysis of the respective benefits and costs of the two options
considered and the method of assessment used to arrive at this judgment.
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Table 2: Summary of the benefits and costs of Options 1 and 2

Benefits/Costs

Option 1 — implement the
DR JSI

Option 2 — don’t implement the
DR JSI

Benefits

Greater regulatory transparency and
certainty, and trade cost savings for
Australian services exporters of up
to USD1.87 billion annually.

Assessment method: QTA based on OECD-
WTO data (see footnote 2, page 2) and QLA
based on stakeholder feedback.

Negligible: reprioritisation of
resources (DFAT staff time) to other
Government objectives.

Assessment methodology: QLA based on
DFAT analysis.

Support Australian services trade
recovery following the COVID-19
pandemic and help exporters take
advantage of the growth in global
services trade.

Assessment method: QTA based on ABS
data, and QLA based on DFAT analysis and
stakeholder feedback.

Improve the global business
environment for Australian services
exporters.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Support the WTO and the rules-
based international trading system.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Costs

Negligible: Existing DFAT
resources would be used to
implement the DR JSI.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Damage to Australia’s international
reputation and loss of influence in
the WTO.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Damage to the WTO and the rules-
based international trading system.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Negative impact on Australia’s
business reputation/signalling

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

Negative impact on additional DR
JSI membership — limits benefit to
Australian services exporters.

Assessment method: QLA based on DFAT
analysis and stakeholder feedback.

*QTA: quantitative assessment
*QLA: qualitative assessment
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RIS Question 7: How will you implement and evaluate your chosen option?
Implementation

There is no requirement to amend or enact legislation to implement the DR JSI
because Australia’s existing regulatory practices are consistent with the obligations in
the text. However, to make the agreement binding for Australia, government action is
required to amend its GATS schedule to incorporate the DR JSI disciplines.

In accordance with Australia’s treaty-making procedures, Australia’s proposed GATS
schedule modification and the Reference Paper on Services Domestic Regulation
must be tabled in Parliament. JSCOT will then conduct an inquiry into the proposed
treaty action and report back to Parliament on its findings.

Following the JSCOT inquiry, and if approved by the Executive Council, Australia
can submit its GATS schedule modification to the WTO Council for Trade in
Services (CTS) to commence the certification process.

Once Australia has submitted its GATS schedule modification to the CTS, all WTO
Members are given 45 days to review the amendments to ensure they do not reduce
the quality of Australia’s pre-existing GATS commitments. Provided no objection
has been raised during this time, the WTO Secretariat will issue a communication
stating the certification procedure has been concluded, indicating the date of entry
into force of the modified schedule. At this time, Australia’s new GATS schedule
incorporating the commitments of the DR JSI will be given legal effect.

Evaluation

DFAT will evaluate our chosen option through industry feedback, ongoing
stakeholder engagement, data evaluation and through increasing the number of
participating members of the DR JSI.

Engagement with stakeholders will continue after implementation of the DR JSI to
raise awareness of the outcome and to evaluate industry feedback on the benefits of
the initiative. Australia will also continue to support ongoing DR JSI evaluation and
data collection methods, particularly in the WTO and OECD.

Sixty-nine WTO Members are currently participating in the DR JSI. As one of the
leaders of the initiative, Australia has an ongoing role to play in encouraging new
members to join the initiative, particularly in the Indo-Pacific region. Expanding the
DR JSI membership will increase the benefits for Australian exporters by extending
the commitments to more markets. Expanding the membership will also serve as an
important evaluation tool to monitor implementation of the disciplines in overseas
markets.



Attachment I11

Key Outcomes

World Trade Organisation (WTO) factsheet on services domestic regulation*’

Services Domestic Regulation

Rationale, Potential Economic Benefits, Practice in Regional Trade Agreements

ORIGIN AND PURPOSE OF THE NEGOTIATIONS

Services frade has grown considerably in the past decade and is
estimated to now account for around half of global trade. At the
same fime, the 2019 WTQ World Trade Report found that the
costs of trading services are about twice as high as trade costs
for goods. A significant portion of these costs are attributable to
regulatory divergence, as well as opaque regulations and
cumbersome procedures.

WTO members are free to regulate their services sectors to
pursue their domestic policy objectives. MNevertheless, the
General Agreement on Trade in Services (GATS) recognizes that
such regulations may affect trade in services.

Through the WTQO Joint Initiative on Services Domestic
Requlation, an open-ended and inclusive process, a group of
more than 60 WTO members have committed to develop
disciplines to mitigate the unintended trade restrictive effects of
measures relating to licensing requirements and procedures,
qualification requirements and procedures, and fechnical
standards.

WTO members can work towards better regulatory processes
while realizing any domestic policy objectives they may seek to
achieve. Disciplines for the good governance of services markets
are indeed compatible with a variety of regulatory systems and
approaches.

The disciplines are also aligned with intemational instruments of
good regulatory practice, such as the OECD Recommendation on
Requlatory Policy and Govemance, the APEC-OECD Integrated
Checklist on Regulatory Reform, and the World Bank Global
Indicators of Regulatory Governance.

Many WTO members, at different levels of development, have
already followed these instruments to tailor their own domestic
regulatory reforms. The adoption of the disciplines within the WTO
can contribute to promoting and consolidating national reforms,
while supporting the growth of domestic services sectors.

WTO members currently paricipating in the Initiative represent
more than 70% of global services frade. This high level of
engagement will give the disciplines a significant degree of
application worldwide. The disciplines will become a meaningful
reference point for countries aiming fo underake domestic
regulatory reforms.

“Transparency is pivotal to facilitating trade. Procedures
may be compiicated and lengthy for good reasons, but
there is no good reason for them to be unclear and non-
transparent. Providing information contributes fo more
efficient procedures and reduced trade costs, by making
cross-border business transactions more predictable in
terms of time and costs.”

Making Regional Integration Work- Company Perspectives on
MNon-Tariff Measures in Arab States (2018),
International Trade Centre (ITC)

“As competitiveness of the services secfor often depends
on the prevailing policies and regulatory practices,
growth potential can be accelerated by more inclusive
participation of the private sector in national, regional and
international policy making processes.”

COMESA Business Council (2020)

“Companies complained that obtaining, filling and
submitting the farge number of official documents
required for their frading operafions costs them a
considerable amount of time and resources, which could
otherwise be put fo business development and
expansion. The report recommends that a review of all
documents be undertaken with the aim of streamfining
and reducing the number of forms used by exporting and
importing companies.”

Indonesia: Company Perspectives -Country Report (2016),
Intermational Trade Centre (ITC)

40 \WTO, Factsheet on services domestic regulation, published November 2020, Geneva, Switzerland.



THE WTO JOINT INITIATIVE ON SERVICES DOMESTIC REGULATION: KEY QUESTIONS

WHO?

In 2017, 59 WTO members signed a Joint
Ministerial Statement (WT/MIN{17¥61), in which
they reaffirmed their commitment to advancing
negotiations on domestic regulation.

In a second Joint Ministerial Statement
(WT/LM055), issued in 2019, the signatories
committed to finalizing the negofiations by the
Twelfth WTO Ministerial Conference. Beyond
those WTO members already commitied fo an
outcome’, many more are actively participating
in the discussions.

The Initiative remains open, transparent, and
inclusive. All WTO members can participate at
any stage in the process. Negotiations are now
at an advanced stage and it is most likely that a
successful outcome will be achieved in the near
future.

WHAT?

The disciplines apply o measures relating to
licensing requirements  and  procedures,
qualification requirements and procedures, and
fechnical standards affecting trade in services.

The focus of the disciplines lies on measures
that are closely linked to the process of
authorization to supply a service. They aim fo
ensure that the existing market access and
national treatment commitments are not nullified
by opague and complex authonzation
procedures.

The disciplines provide built-in flexibilities to
preserve space for differences in WTO
members' regulatory capacity and approaches,
for example, by allowing pariicipants fo
implement cerain obligations "to the extent
practicable”, or simply "encouraging” them to
fake certain actions.

The disciplines apply fo those sectors where participants have
undertaken commitments in their GATS Schedules of specific
commitments. A possibility is foreseen for members to voluntarily
expand the application of the disciplines to additional sectors.

Developing economiss participating in the negotiations can delay
the application of specific provisions in sectors in which they face
implementation difficulties. The use of fransitional periods would
allow them o make any necessary adjustments to their domestic
regulatory frameworks.
Domestic Regulation Disciplines and

WTO Members® Policy Space

, Argentina, Australia, Brazil, Canada, Chile, China, Colombia,
Costa HJB, EI Sal'u'adnr the él.n:pean Umm Hong nrgChlla Inefmd Igael

n H.epd:l' of Korea, Lledltu'lstem, Mauritius, MEKH:D
Mew Zealand, Migeria, Meorth Macedonia, Nurwa'.r

Jh?:l n,
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Least-developed countries participating in the negotiations are not
required to apply the disciplines until they graduate from LDC
status and can opt for transitional penods at that time.

HOwW?

Parficipating members have agreed to incorporate the final set of
disciplines into their respective GATS Schedules as "additional
commitments” pursuant to GATS Article XVIII. GATS Aricle XVl
allows WTO members fo negotiate commitments regarding
measures on qualifications, standards, or licensing matters.

The disciplines will complement the existing specific commitments
undertaken by paricipating members in their respective GATS
Schedules. They will not affect any existing rights and obligations
under the GATS or any other WTO Agreements.

The disciplines will become hinding only for those WTO members
who inscribe them into their GATS Schedules. They will be applied
on a most-favoured nation basis, meaning that services suppliers
from all WTO members will be treated equally.

Paraguay, Peru, the Russian Federation, the EKingdom of Saudi Arabis,
Switzerland, DhlnEETapu, Thailand, TI.I":E".I’ Ukraine, the United Kingdom, and

Uruguay.



A SNAPSHOT OF POTENTIAL ECONOMIC BENEFITS OF DOMESTIC REGULATION DISCIPLINES

The implementation of the domestic regulation disciplines can lead to better economic performance

Recognizing the importance of well-functicning regulatory frameworks and sound business environments to facilitate services frade,
several WTO members have progressively undertaken domestic regulatory reforms to streamline authorization procedures and improve
their transparency and predictability. Many of these reform aspecis are captured by the disciplines that the Initiative has developed. This
trend also includes economies at lower levels of income, many of which have introduced new and innovative regulatory measures as
part of their national development strategies (see BOX 1 below).

Figures 1 and 2 below relate the implementation of the disciplines developed by the Iniiative with the volume of services trade and the
participation in global value chains, respectively. Lower scores, tending to zero, imply that a higher number of the domestic regulation
disciplines are in place in a national regulatory framework (i.e. higher level of implementation). Conversely, higher scores, tending to one,
imply that fewer disciplines are in place in a national regulatory framework (i.e. lower level of implementation).

Where more domestic regulation disciplines are in

place, an economy tends to trade more services Figure 1: Correlation between the implementation of domestic
regulation disciplines and volume of services trade

In Figure 1, the slope of the red line indicates that the

implementation of the disciplines is positively associated with

services trade (including all four modes of supply).

Cutting red tape in regulatory frameworks can help creating new
services trade opportunities for suppliers of all sizes and women
entrepreneurs. It can benefit particulary micro, small and medium- @
sized enterprises (MSMEs), who are typically less equipped to
navigate opague and costly reguirements and procedures.
Increasing services trade is critical to economic growth and
development. Services create jobs, produce an efficient allocation of
resources, promote firms' competifiveness, and diversify economies’ e e ag® . P
output. Because services provide inputs for the whole economy, e 5 -
making the services sector more efficient can indirectly improve the LR - E Rt}
performance of all the other economic sectors, including e = % . "
manufacturing and agriculture. By enhancing the efficiency and | *
productivity of domestic services sectors, services firms' ability fo T T T T T
compete in intermational markets can consequently be boosted. lwﬁmnﬁ, irade {all rmdléufsuwm 2¢1Ef1?
Economies implementing domestic regulation disciplines in their Note: H, UM and LM danoie averages for high, uppar-middle and |ower-midda
regulatory frameworks fend to participate more actively in e e 75

intemational trade in services.

BOX 1 - LAO SERVICES PORTAL

Where more domestic regulation disciplines are in Figure 2: Correlation between the implementation of domestic

place, the participation in global value chains (GVCS) agylation disciplines and participation in global value chains
tends to be higher

In Figure 2, the slope of the red line indicates that the 7
implementation of the disciplines is positively associated with the
participation in GVCs. ER

Paricipation in GYCs reflecis an increase in opportunities to
integrate into the global economy by allowing firms, including small § . *e .
and medium ones, to join international production networks. The

economic benefits relate to increased productivity, product Tl * .
sophistication, and export diversification. By making their domestic i, e
services sector more competitive, GVCs can especially support A 3 e
lower income economies in meeting their development goals. In . LEEPR I
order to maximise the benefits of pariicipation in GVCs, streamlining =4 - o & -
authorization procedures, as well as enhancing the fransparency 12 14 & 1a 20 2

1
and predictability of requiatory frameworks, is crucial. Loganthi of GVT paticipaton, 2010-18
Mate: H, UK and LM denate averages for high, upper-meddie and ower-middle
income econamies. GVC participation is the sum of foreign value added in a
couniry's awn axporis plus domeshc vales added m othar counines’ exports.
Mumber of aconomees: 74




TRENDS IN REGIONAL TRADE AGREEMENTS (RTAs)

There is a significant degree of similarity between the domestic regulation disciplines included in recent RTAs and
those developed by the WTO Joint Initiative

Figure 3: WTO members with domestic regulation disciplines in reviewed RTAs
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Figure 4: Percentage of WTO members with domestic regulation disciplines in

reviewed RTAs, by income groups
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Over the last 15 years, services RTAs have
moved beyond  removing quantitative
restrictions and disciminatory measures
relating to international services trade. They are
now increasingly addressing regulatory barriers
and promofing good govemance of services
markeis. By establishing domestic regulation
obligations, RTAs can render national
regulatory frameworks more transparent and
predictable. This can help promoting
competitiveness and economic diversification,
and thereby boosting economic growth and
development.

As of 2020, more than 70% of WTO members
have concluded at least one RTA with
domestic regulation provisions that go beyond
the GATS. At a time when businesses ask for
more transparent and predictable domestic
regulatory frameworks, several recent RTAs,
including those adopted by economies at lower
levels of income, respond to the practical
challenges that affect businesses' ability to
trade (see BOX 2 below).

Increasingly, domestic regulation obligations in
RTAs address three main aspects: (i)
transparency, i.e. publication and availahility of
relevant information for service suppliers; (i)
certainty and predictability, i.e. regulatory and
procedural benchmarks to be followed by
competent authorities when dealing with
applications for authorization to supply services;
(i) regulatory quality and facilitation, ie.
measures aiming at the adoption and
dissemination of good regulatory practices. Like
the disciplines developed by the Initiative,
domestic regulation provisions in RTAs do not
interfere with substantive reguirements that
regulators can develop and implement to
pursue their national policy objectives.

BOX 2 — PACIFIC ECONOMIC COOPERATION COUNCIL (PECC): BUSINESS SURVEY ON IMPEDIMENTS TO SERVICES TRADE

Transparency, multiple lyers of authority, and
pred ictakilivy of regulatio ns

Certfication and standard ssues

Transfer of techn Clogy Negu ir e maents

Restriction on data flows

Complex requirements for visas and permits Tor
forsign employees

Rocognitisn of qualifications of foreign employees

LT e T T

Loval of serousness as animpedi ment to services brade (1 s §)

1= not serious; S wverys e ous
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