The Parliament of the Commonwealth of Australia

Breaking barriers: a national
adoption framework for
Australian children

Inquiry into local adoption

House of Representatives
Standing Committee on Social Policy and Legal Affairs

October 2018
Canberra




© Commonwealth of Australia 2018

ISBN 978-1-74366-899-3 (Printed version)
ISBN 978-1-74366-900-6 (HTML version)

This work is licensed under the Creative Commons Attribution-NonCommercial-
NoDerivs 3.0 Australia License.

JOISIO)

BY NC ND
The details of this licence are available on the Creative Commons website:
http:/ /creativecommons.org/licenses/by-nc-nd/3.0/au/.



http://creativecommons.org/licenses/by-nc-nd/3.0/au/

Contents

FOMBWOIG ...ttt ettt ettt et e s e s e s e s s ennnas X
Membership of the COMMILEE .........ccceiiiiieiee e Xi
TErMS Of FEIEIENCE ...t Xiii
List Of @DDrEVIALIONS .......ccoveeeeceee e XV
List Of reCOMMENAALIONS .......viiieieies s XVii
1 INErOAUCEION ... ———— 1
Conduct of the INQUITY ..o nnnes 1
Scope Of the INQUINY....ccccececccrerr s rsr s e 2
Out-of-home care and adoption statiStiCs ...........ccunnnnnnnnnnn i ———— 3
OUE-0f-NOME CAME ...ttt s e renenes 3
X 0] (1o o USSP 4
Barriers t0 adoption.........c.ccvii s ——————————————— 5
=T 00T TV - 6
2 Legislative and policy framework ... 7
International obligations..........c.ccrnn s ———— 7
Roles of the Commonwealth, state and territory governments ...........cocoviinrnncnssssnienenes 8
National Framework and policy approaches ..........ccccerrerersmsesesssssssessssssssesssssssesessssesenenns 9
Guiding Principles for Permanency Best PractiCe ..........covviienrnnieeessscess s 10
National Permanency WOrk Plan ............cocoii e 10
Aboriginal and Torres Strait Islander Child Placement PrinCiple ..........ccccooovvvivicccsciceee 12
Adoption law in the states and territories..........c s ———— 13
State and territory 16giSIative FEVIEWS .........ccviviiiirrrriee e 16

Best INtErestS OF the G .........oveeeee ettt et e et e e e e st e st e s teseteenteenteesaeesenes 17



v

OPEN AAOPLION. ..ottt nenenis 18
Adoption from oUt-0f-NOME CAre..........ccviiiiiiic e 20
CoNSENtIN AAOPHON ......eveeicieieee ettt nenenas 23
Adoption of Aboriginal and Torres Strait Islander children ... 25
Timeframes for reunification with family .............ccceiiiii s 26
Birth CEMIfICALES. ... 27
Elgibility t0 @AOPL ... 28
Discharge of adOPtiON ... 28
Recognition of adoption planning in other JuriSAiCioNS ............cooieeiriceeees 29
Committee COMMENL.........ciii s 30
Best interests 0f the Child ..o 30
National Framework and poliCy approaches ...........cooveieiririrrrnsesce e 30
AOPLON TAW ...ttt 31
Adoption as a viable option for children in out-of-home care............cceueuun.e. 33
LT T ] oo PP 34
OU-0f-NOME CATE ...t 35
DEFINIION ...ttt 35
Impacts of OUE-0f-NOME CAIE .........c.cooveeeeciccccccee e 35
PermanencCy PIANNING .........cceueuiiriieeieir e 38
TIMEITAMES ...ttt 42
Permanency OPtions........c.coonn s ———————— 44
PrESEIVALION ...ttt 44
REUNIFICALION ...ttt 45
Permanent care (third-party parental responsibility) Orders.............cccccceveecccecveicieriieieeee, 46
Long-term finalised guardianship or custody Orders............cccooeeernnnieennseese s 49
Yo (o] o] (o] o TSROSO 92
Permanency planning for Indigenous children ..., 57
Adoption under the Aboriginal and Torres Strait Islander Placement Principle .............ccc........ 58
Committee COMMENLE........ciiiccr s en s 61
OUL-0F-NOME CAME ...ttt enee 61

Permanency PlANNING ... 61



4 Policy and practice barriers to adoption ...........ccccvverrriernicrn s 65
The legacy of past forced adoption policies and practices...........cccocunrrnnnnsrssssnnnns 65
Parental CONSENT ..o 67
OPEN AAOPHION. ...ttt s et s enenenas 69
Plenary adoption and simple @dOption ..........cccoveeiiiinnnirre e 71
Birth certificates as a barrier to open adoption ..o, 74
Complex and time CONSUMING PrOCESSES.......cuurmrmrmrmrmrermssssssssssssssssssssssssssssssssssssssssssssssssssnns 78
Committee COMMENL...........covceccrr s 83
The legacy of past forced adoption policies and practices ...........cocovvvrrrreececeeeeecnns 83
Parental CONSENT ..ottt 84
OPEN AAOPHION. ...ttt sennnenenas 84
Birth CErIfICAtES. ... .cv v 84
Complex and time CONSUMING PIrOCESSES........coururuererrieieieiererereieesssesesesesesesesessssssesesesesesesesens 85

5 Evidence based decision making...........coovnnnnnnn. 87
Current approaches to data collection............c.covvnnnnnnn s ———— 87
National child protection data ..o e 87
National adoptions data ..........ccceieeeecccce e 88
Opportunities to improve data collection ...........cccccvvircrrrrsrr s 88
Consistency in AefiNItIONS.........cccoviiiiiiiieie s 90
Family preservation and reunifiCation.............cooieerriine s 91
Data and research on children in out-of-home care............cccocvmrrnnnnsnensssseseens 92
Permanency Planning ..........ccccouvieeiiiieiise et ee 92
Indigenous children in OUt-0f-NOME CAre ..o 92
Children With diSDIIIES ........c.eviiiiiieireei e 93
Outcomes for children in OUt-0f-NOME Care .........cccovvvirireiicc s 94
Research about adOption ... s sssssseees 94
Barriers t0 adOption ... 94
(] o T-T = To (o]0 {1o] o TSR 95
SIDlING SEPATALION........vveiiiiieeer e 96
Parental CONSENL ..........ciiiieiie ettt 96
Potential @UOPIEIS ........cvii e 97
TIMEITAMES ...ttt s s nenis 97

Outcomes for adopted ChIlAIrEN .........c.ciiiccicc e 98



vi

Moving forward — pathways to improved data collection and research...............ccvvurnnees 99
The New South Wales Government approach ..........cocceeeererenernnnssssssssses s 99
A national longitudinal study for out-of-home care and adoption...........cccccevvvviiiiiiccienene. 100
Committee COMMENLE.........coiir s 101
Addressing gaps in data — improvements in data collection ..., 101
Labor Members’ Dissenting Report ... sssesssssseans 103
Unrealistic eXpectations.........cconnmnnnn e 105
The right to kin and Culture.............coovinnnnn s —— 106
Learning the lessons of hiStory ... s 108
Child safety and wellbeing ... ————— 109
Stability and permanency..........ccov s —————————— 111
(070 =T To [0 o1 o] TP TR 112
The need for early intervention and SUPPOIt .........cccovvrnnnnnnn s —————— 114
Aboriginal and Torres Strait Islander Child Placement Principle .........cooviiininnsinnnnnns 116
Community [ed SOIULIONS .......ccueueccccceseere e nnes 117
LCTTTe [T o o] 10 Lo o] L= TR 118
Appendix A: List of SUDMISSIONS..........coceeviernernnnere e 121
Appendix B: List of EXhibits.........c.ccccoovienininnnnicsrncscne e 127
Appendix C: Committee statement on the treatment of written evidence ......... 131
Appendix D: List of public hearings ... 133
Tuesday, 22 May 2018 — Canberra, ACT ... 133
Tuesday, 29 May 2018 — Canberra, ACT ..o 133
Tuesday, 19 June 2018 — Canberra, ACT ........cccrrnrcrrererresrsssssssssss s seenes 133
Friday, 22 June 2018 — Canberra, ACT ... ssssssssssnns 134
Tuesday, 26 June 2018 — Canberra, ACT ..o 135
Tuesday, 14 August 2018 — Canberra, ACT ... ssssesesssssssnens 135
Tuesday, 21 August 2018 — Canberra, ACT ........covrrrnnnmmnesmsesssesssssse s ssesessssssssssens 136

Tuesday, 11 September 2018 — Canberra, ACT .......ccoovmmmmmmmmmmsssssss 136



LIST OF TABLES

Table 2.1 Comparison of provisions for adoption of children from care in all jurisdictions........... 21
Table 3.1 Permanency-related planning and action in legislation and policy (2016) ................... 34
LIST OF FIGURES

Figure 2.1 Guiding Principles for Permanency Best Practice.............cccccovvviicsccccccccenns 11

Figure 3.1  Permanency Planning Process as at June 2016



viii




Foreword

All Australian children deserve to feel safe and loved and to have a strong sense of
identity and belonging. Unfortunately there are tens of thousands of Australian
children in out-of-home care who need a family they can belong to. It is not
acceptable that children are bounced around the system from one foster home to
another or experience significant trauma where their safety and welfare is at
significant risk.

There is another option. Open adoption can provide belonging, safety and legal
permanency to many children in out-of-home care. Under open adoption
relationships with birth parents are encouraged, not hidden. Children gain their
adoptive family, which gives them a sense of belonging whilst maintaining
relationships with their birth parent(s) and extended families, their heritage, and
their culture, strengthening their sense of who they are and where they fit in the
world.

Evidence given to the Committee’s inquiry demonstrated that open adoption
provides many benefits to children. These include a stronger sense of security and
belonging, as well as improved cognitive, educational, mental and physical
outcomes.

Despite this, the number of adoptions now occurring is very low. Only 246
Australian children were adopted in 2016-17. It has been reported that Australia
has the second lowest rate of adoption in the developed world.

During the course of the inquiry it was made clear that the process to adopt an
Australian child is unnecessarily complex. States and territories have inconsistent
and fragmented complex legislative requirements which make it prohibitive and
difficult to navigate. However, adoption does not need to be complex or time
consuming.

The Committee’s report addresses the legislative, policy and practice barriers to
adoption and recommends a national law to make adoption a more viable option
for all Australian children. The barriers to adoption include the fear of repeating
mistakes of past forced adoption policies, a lack of understanding of open



adoption, and complex and consuming administrative processes with lengthy
timeframes. These barriers in the context of a child’s life which is fleeting - make
the case for open adoption compelling and necessary. The essential principles of a
national law would be embedded in a national adoption framework where the
safety and best interests of the child is a paramount consideration.

One of the most significant issues raised by adoptees, prospective adoptive
parents and child protection professionals was that birth certificates still reflect
past adoption practices by replacing birth parents’ names with the names of
adoptive parents as if the child was born to them. This legal severance from birth
families has had ongoing impacts on adoptees. In the spirit of open adoption,
national legislation could establish the use of integrated birth certificates, which
include the names of birth and adoptive parents.

Adoption may not be the best option for all children in out-of-home care, but
when it is, it provides life-long belonging, legal permanency and the security of a
profound sense of place. It is essential that we provide this opportunity to all
Australian children through a nationally consistent approach to adoption.

On behalf of the Committee, I thank all the individuals, non-government
organisations, government departments, advocacy and not-for-profit groups, and
others, who contributed evidence to our inquiry. We valued your participation,
and we hope our work can help break down barriers to the goal we all share: a
better future for all Australian children.

Ms Julia Banks MP
Chair
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Terms of reference

The House of Representatives Standing Committee on Social Policy and Legal
Affairs will inquire into and report on approaches to a nationally consistent
framework for local adoption in Australia, with specific reference to:

1. stability and permanency for children in out-of-home care with local adoption
as a viable option; and

2. appropriate guiding principles for a national framework or code for local
adoptions within Australia.

In undertaking its inquiry, the Committee will have regard to relevant legislative
frameworks within Australia.
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List of abbreviations

AbSec

AIFS

AIHW

ATSICPP

EY

FISH

OOHC

SNAICC

VANISH

Aboriginal Child, Family and Community State Secretariat
Australian Institute of Family Studies

Australian Institute of Health and Welfare

Aboriginal and Torres Strait Islander Child Placement Principle
Ernst & Young

Family Inclusion Strategies in the Hunter

Out-of-home care

Secretariat of National Aboriginal and Islander Child Care

Victorian Adoption Network for Information and Self Help Inc.
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List of recommendations

2 Legislative and policy framework
Recommendation 1

The Committee recommends that the Commonwealth work with state
and territory governments to achieve agreement, through the Council of
Australian Governments, to develop and enact a national law for
adoption.

Recommendation 2

The Committee recommends that a national adoption framework be
adopted as the model and starting point for a uniform national law.

Key elements of a national framework regarded as essential for a uniform
national law for adoption should recognise that:

B the best interests and safety of the child are paramount and
override all other considerations;

B returning a child to parents or family/kin must only be an option
when it is appropriate and safe;

B adoption should be considered before long-term foster care or
residential care;

B family preservation and cultural considerations are important, but
not more important than the safety and wellbeing of the child;

B legal permanency is key in providing stability and permanency for
children;
B adoption from foster care is a viable option where a child has an

established and stable relationship with an authorised carer and
adoption will promote the child’s welfare; and

B decisions on whether a child may be able to safely return to their
birth parent(s) must be made within a legislated timeframe, such as six
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months of an interim care order for children under two years old, or
within 12 months for older children.

3 Adoption as a viable option for children in out-of-home care

Recommendation 3

The Committee recommends that, when it is determined that it is not safe
for a child in out-of-home care to be reunified with their parent(s) or
placed in the care of kin, open adoption should be considered and
progressed as a viable option in the best interests of the child.

Policy and practice barriers to adoption

Recommendation 4

The Committee recommends that a national law for adoption provides
for “open adoption” unless exceptional circumstances make an open
adoption inappropriate.

Recommendation 5

The Committee recommends that a national law for adoption provides
for integrated birth certificates that include the names of both birth
parents and adoptive parents, while conferring full parental and legal
responsibility for adopted children on the adoptive parent(s).

Recommendation 6

The Committee recommends that all states and territories improve the
administration of adoptions and reduce the complexity and length of
adoption processes.

Evidence based decision making

Recommendation 7

The Committee recommends that the Australian Institute of Health and
Welfare continue to work with relevant Commonwealth, state and
territory agencies to improve data collection on adoptions and child
protection in Australia, including by:

B collecting unit record data rather than aggregate data;
B agreeing on nationally consistent definitions;

B collecting data on: timeframes for finalising adoptions, sibling
separation, parental consent (including dispensation of consent),
adoption of Indigenous children, adoption of children with disabilities
and special needs, and long-term outcomes for all adoptees; and

B maintaining registers of potential adoptive parents.



