Republ i cani sm and the Australian
Constitutiont

(This article is taken from a
recent synposium paper and an
address to the Harvard dub of
Australia.)

The concept of republicanism rightly understood, is essential
to an appreciation of the Australian constitution, because of
the way in which the framers of the constitution drew upon
republican as well as nonarchical nodels for the keystones of
their edifice. This is not readily apparent because they
assuned the validity of earlier republican doctrines wthout
repeating the anal yses of their predecessors.

Due to a relatively recent degeneration of neaning, simlar to
that which has overtaken the term * denocracy” , the nane
“republic” is applied to any state without an hereditary head
of state. That this usage is worthless for the purposes of
classification and neaning is denonstrated by the statenent
that Britain and Saudi Arabia are nonarchies while the United
States and lraq are republics. Oiginally, however, the terns
had useful neanings. In particular, the term*® republic’” had a
much nore neani ngful content, which was closely associated with
t he nost conspicuous and long-lived ancient exanple, the Roman
Republic, and wth the first nodern republic, the United
States, and which was expounded by the fanous thinkers and
anal ysts of those regines.

The essence of nonarchy is that sovereignty is vested in the
nonarch, and all institutions of governnent and powers flow
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from the sovereign. Thus in England the Parlianment was
originally an advisory body sumoned to consult wth the
nonarch, and the courts exercised delegated royal powers, as
“lions beneath the throne” . A though these institutions cane
to have an independent life, they are still seen as deriving
their authority from the crown, and an indirectly-elected
officer, the prime mnister, welds the extensive roya

prerogatives. (lIncidentally, this character of the Parlianent
as an advisory body to the crown explains the cerenony of the
opening of Parliament, which has also been under discussion
recently.)

The essence of republican governnent is that sovereignty is
vested in the whole community and its powers are exercised on
its behalf by different officials acting as its agents. To
prevent a republic from becom ng nonarchical, and the governors
becom ng nmasters instead of servants, power is divided between
a nunber of di fferent bodies and office-hol ders, and
constitutional safeguards are provided against any of them
m susing their power or seeking to assune sovereignty. D vision
and limtation of power are therefore essential to republican
governnent, a point on which republicans from Ccero to the
Anerican founders and their current exponents have insisted.

Thus the follow ng passage by one of the Anerican framers is
regar ded as encapsul ati ng t he Aneri can revival of
republ i cani sm

In a single republic all the power surrendered by the
people is submitted to the admnistration of a single
governnent; and the usurpations are guarded agai nst
by a division of the government into distinct and
separate departnents. In the conpound republic of
Anerica, the power surrendered by the people is first
di vided between two distinct governnents, and then
the portion allotted to each subdivided anong
distinct and separate departnents. Hence a double
security arises to the rights of the people. The
di fferent governnents will control each other, at the
sanme tinme that each will be controlled by itself.

No republic, ancient, nedieval or nodern, has survived |ong
W thout some division of power. The death of republics 1is
caused by concentration of power |leading to caesarism or
bonapartism the enmergence of a new and popular nonarch in the
shape of a dictator. It is no accident that the only two |ong-
| i ved nodern republics are federations.

10



Republ i cani sm and the Australian Constitution

The authors of the Australian constitution conbined the
nonarchical elenents of the British system and the republican
el ements of nodern federations, and created a constitution
which is a blend of nonarchical and republican ingredients. In
effect, they erected a conpound republic under the crown, and
apparently saw nothing incongruous in such a hybrid creation

The principal nonarchical, or power-concentrating, elenents
are:
. executive power of a nonarchical kind vested formally in

the crown and actually in mnisters technically appointed
by the crown

. the power of the crown (i.e. the mnistry) to prorogue the
Parliament and di ssol ve the House of Representatives

. mnisters drawn from the Parliament to absolve the crown
of political responsibility

. the judiciary appointed solely by the crown.
The principal republican, or power-limting, elenents are:

. sovereignty vested in the whole people, who have the sole
power to anmend the witten constitution

. the separation of the legislative, executive and judicial
powers by the terns of the witten constitution
. the division of the legislature into two directly-el ected

Houses with virtually equal powers

. the division of power bet ween federal and state
gover nirent s

. the judiciary as the interpreter of the constitution,
which is the suprene | aw.

One could say that the constitution is 70 percent republican
and 30 percent nonarchical. The nonarchical elenent is not so
much the crown as such but the concentration of royal powers in
the hands of the mnistry which, under the nodern devel opnent
of responsible governnent, domnates the |ower house of the
Parliament by party discipline and assunes |egislative as well
as executive powers.
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Wiile the United Kingdom however, is a profoundly nonarchical
country, in the sense that its people are accustoned to power

being concentrated in one place, Witehall, Australia has a
republican culture to the extent that we are accustoned to the
di sper sal and limtation of power under the witten

constitution.

The injection of what is now called republicanism into
di scussion on the constitution has caused a curious inversion
of principles. Wiat is now called republicanism while aimng
to dispense with the formal position of the crown, tends to
adhere to the power-concentrating nonarchical elenments of the
constitution and oppose t he power-limting republ i can
ingredients, while the defence of the nonarchy tends to rally
to the republican parts of the constitution

Al t hough the republican novenent as such ains to replace the
nonarch with sone kind of indirectly-elected president and
| eave the rest of the constitution alone, this appears to be
because of the tactical problem of selling too many changes at
once, not because of a fondness for the other dom nant
ingredients of the constitution. On the contrary, there are
declarations in favour of other changes to the constitution,
such as abolishing the states and curbing the Senate, which
woul d anount to dismantling its republican el enents.

The favoured system of government on this view would appear to
consist of a cerenonial head of state, a central parlianent
with overriding legislative powers, a prine mnister and
cabinet controlling a single directly-elected chanber, wth
either no second chanber or one with very Iimted powers, and a
constitution nuch easier to change. Ironically, such a system
would nost resenble that of the United Kingdom and would
enphasi se the nonarchical elenents inherited from the British
constitution, wparticularly the concentration of power in a
central executive.

Australian nonarchism on the other hand, concentrates on
defending the existing constitution and its essentially
republican division of power between the state and federal
governnents and the two chanbers of the Parlianent.

There are sone exceptions to this pattern on both sides, but
generally speaking the firnest nonarchists are in the
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republican canp and the nost convinced republicans are to be
found anongst the nonarchists. The republicans seem to regard
the federal system and the Senate as in sone way part of the
nonarchy, while the nonarchists view the witten constitution
and the separation of powers as attachnments of the crown.

Unl ess the question is focused very narrowy upon an hereditary
or an elected head of state, the nmatter could be very
confusing. The electorate could be asked to accept essentially
nonar chi cal changes in the nane of a republic, or to keep the
crown as a condition of maintaining an essentially republican
constitution.

The consequent confusion could be avoided either by limting
the question to the narrow conpass, as suggested, or by
adopting nore descriptive names for the larger contest. As has
been indicated, clarification of termnology is inportant for
clarifying issues. The republicans could call thenselves the
denocratic centralists, and the nonarchists could be styled the
constitutional republicans. In that way any w der debate m ght
becone intelligible.
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