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The purpose of this paper is to examine the measures by which the Australian Senate 
seeks to ensure the accountability of the executive government to Parliament and the 
effect on those measures of the government party majority which took effect on 1 July 
2005, and to draw some implications on the nature and limitations of the accountability 
of the executive under the Australian system of government. 
 
Accountability 
 
One of the principal functions of a legislative assembly is to ensure that the holders of 
the executive power are accountable, that is, that they are required to explain to the 
legislature and the public what they are doing with the power entrusted to them. This 
requirement is an essential safeguard against mistake and malfeasance in government. 
The executive branch of government is a complex machine consisting of many parts and 
many office holders. Mistakes are not only possible but likely, and not all of those office 
holders, sometimes not even the whole of the government, will resist the temptation to 
use the power of the state for improper purposes. So the holders of the executive power 
must be subjected to scrutiny and exposure to ensure that the power is properly 
employed. 
 
This legislative function is the subject of some famous formulations. ‘We are called the 
Grand Inquest of the Nation,’ observed William Pitt the Elder in 1741, ‘and as such it is 
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our Duty to inquire into every Step of publick Management, either Abroad or at Home, 
in order to see that nothing has been done amiss … ’, and no participant in the 
parliamentary debate in which he spoke disagreed with that proposition.1 Said Professor, 
later President, Wilson: ‘Unless [the legislature] have and use every means of 
acquainting itself with the acts and the disposition of the administrative agents of the 
government, the country must be helpless to learn how it is being served; and unless [the 
legislature] both scrutinise these things and sift them by every form of discussion, the 
country must remain in embarrassing, crippling ignorance of the very affairs which it is 
most important that it should understand and direct.’ 2 
 
While it is usually seen as an adjunct to democracy, that is, the right of the whole 
population to judge its government, the accountability of the executive predates 
democracy and is an essential element of a far older phenomenon, constitutional 
government: government subject to limitations and safeguards. Pre-democratic 
constitutional states vigorously practised executive accountability. Office holders were 
subjected to ‘confirmation hearings’ and end-of-term accountability examinations in 
ancient Athens.3 In the Roman Republic there was an insistence that the greatest 
statesmen and military heroes, even the conqueror of Carthage, should be held 
accountable.4 The Grand Council of the Republic of Venice had a sort of question time 
for examining officials.5 Constitutional government, government with safeguards, entails 
such institutional measures. 
 
The accountability function of the legislature clearly depends on obtaining information. 
Much of that information is in the hands of the executive government. In the temptation 
to conceal its mistakes and misdeeds, the executive government may refuse to give up 
the information. Thus many of the contests between legislatures and executives are, or 
become, battles over the disclosure of information. Thus also the ‘Watergate principle’, 
that the cover-up often subsumes the original offence. 
 
Legislative methods 
 
Legislatures have two traditional measures for ensuring accountability: requiring the 
production of documents which record executive activities and the dealings of 
government with others, and questioning witnesses, not only ministers and public 
officials but also others, about government activities. 
 
Legislatures traditionally have processes to compel the production of documents and the 
testimony of witnesses. Those processes ultimately depend on the ability to pursue 
unreasonable refusals as contempts of a house. The powers to deal with contempts are 
characteristic of Anglo-American houses, and have come down to each House of the 
Australian Parliament. With their control of the law-making power and the appropriation 
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of public funds, legislatures also have the political means of coercing executives, 
including a range of political remedies short of legislating or denying funds. 
 
Accountability measures may be applied either in the whole house of a legislature, or, 
more commonly in recent times, through committees, which are best able to examine 
witnesses, sift evidence and advise their houses.   
 
The questioning of ministers in the chamber through the relatively modern procedure of 
question time is notoriously an occasion of political theatre virtually useless for 
obtaining information or making ministers explain themselves. It will not be considered 
here. Other procedures in the whole House, such as the committee of the whole stage on 
bills in the Senate, are more useful accountability tools. 
 
The Senate’s measures 
 
The Australian Senate has always used both of the traditional methods of legislative 
inquiry. The Senate itself has ordered the production of documents, and occasionally 
examined witnesses. The power to require the production of documents and summon 
witnesses has routinely been delegated to Senate committees, which have been 
empowered to hold hearings and report their findings. 
 
While still making inquiries ad hoc when particular circumstances arise, the Senate has 
built up over many years a range of standing accountability measures, including 
permanent orders for the production of information, and committees to scrutinise 
legislation and government regulations, to examine public expenditure and to oversee 
government operations. 
 
The basic aim of all of these measures is to disclose information about the activities of 
the executive government to enable a judgment to be made about its performance. The 
Senate, like other legislatures, has frequently encountered executive refusals to produce 
information. Like the strongest of those legislatures, it has used a range of remedies to 
coerce recalcitrant executives, although it has not resorted to its ultimate power, the 
power to impose penalties for contempts, in the course of disputes with the executive 
government. 
 
Public interest immunity 
 
The assertion of the value of the accountability of the executive to the legislature does 
not involve any claim that all information should always be disclosed. Legislatures have 
recognised that there are legitimate grounds on which the executive may not disclose 
some information to the legislature and to the public. In past times executives asserted 
‘Crown privilege’, the alleged ability of the advisers of the Crown to withhold 
information to protect the operations of the executive. The claim was renamed 
‘executive privilege’ to adjust to republican systems. More recently, following the 
terminology used by the courts of law in determining whether information should be 
admitted in legal proceedings, the subject has been renamed again as ‘public interest 
immunity’. This terminology has the benefit of establishing the proper basis of every 
claim for non-disclosure: that the disclosure would be harmful to the public interest in 
some specific way. Several grounds for claims of public interest immunity have come to 
be recognised, such as prejudice to national security, prejudice to the rights of parties to 



due process of law in legal proceedings, invasion of the privacy of individuals, damage 
to the commercial interests of traders in the marketplace, and so on. The Senate and 
comparable legislatures have accepted claims on some of these grounds in the past, 
depending on particular cases.6 
 
The position of the Senate and every comparable legislature, however, has always been 
that it is for the legislature to determine whether a claim of public interest immunity is 
sustained. The Senate asserted this right in a resolution in 1975, which employed the 
language of claims of privilege, but which declared that ‘the Senate shall consider and 
determine each such claim.’7 More recently, in relation to claims of commercial 
confidentiality, a resolution of the Senate made it clear that such claims must be made by 
a minister and be based upon a statement of the apprehended harm to commercial 
interests, so that the Senate may be assured that the claim is not lightly raised and may 
give appropriate consideration to the reasons.8 
 
Executive governments, on the contrary, have claimed a right to determine whether the 
public interest requires non-disclosure of information. It is obvious why no legislature 
worthy of the name could accept such a claim. It makes executive office holders judges 
in their own cause, and hands back to them the power to determine whether their own 
mistakes and misdeeds will be discovered. It allows them to determine the conditions on 
which their activities will be scrutinised. Clearly submission to such a claim would 
seriously erode the safeguard of constitutional government. 
 
The fact that the Parliament by legislation has given ministers power to determine 
conclusively whether some information should be disclosed, under the Freedom of 
Information Act, does not affect the right of the Senate to determine whether to accept 
stated grounds for non-disclosure. An order by a House and an application under that 
statute are very different processes. This was made clear by the Senate and its Procedure 
Committee in 1992.9 
 
The legislature may be persuaded that information should not be disclosed without 
actually seeing the information in question, but such persuasion requires the disclosure 
of some other information to support apprehended harm to the public interest, and is far 
removed from a simple assertion of executive secrecy. 
 
In 1994 the then government, in evidence by the Leader of the Government in the Senate 
to the Senate Privileges Committee, stated that the government would not seek to refuse 
information to the Senate except on the basis of carefully considered public interest 
grounds.10 
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The Howard government did not adopt that approach; an attempt by a senator, by way of 
a letter and then a question on notice, to get it to do so, was not responded to for three 
years, and then met with a non-committal response.11 Instead, the government declined 
to produce information, often without raising any recognisable public interest immunity 
grounds, or without giving any reasons at all. 
 
Government party majority 
 
In Australia there is a strong perception that accountability is something that oppositions 
and non-government parties, particularly when those parties have a majority in a house 
of the legislature, seek to impose upon executive governments, that governments will 
always seek to avoid that imposition, and that they will be successful in doing so where 
they have a majority of their own party in a house. This is not in accordance with the 
theory of parliamentary government, nor its practice until relatively recent times. That 
theory is still based upon an assumption that government party backbenchers will 
question executive office holders of their own party in the public forums of the 
legislature and seek to uncover any errors. Party discipline is now so tight in Australia, 
however, that government backbenchers invariably support executives of their own party 
in declining to disclose information to the legislature. They conceive their public role to 
be not that of scrutineers of government but supporters, in all things, of their 
government. This has virtually crippled the ability of lower houses, where governments 
by definition have a party majority, and left accountability measures to be pursued by 
non-government majorities in upper houses.12 
 
Because of this, governments feel that they are able to dismiss and reject accountability 
measures simply as manifestations of party politics, attempts by the losers of the last 
election to dictate to the winners. This attitude has also spread into the public perception 
of the political process, making it more difficult for non-government parties to enlist 
public support in their attempts to expose the activities of government. Such a mindset is 
often combined with the ‘mandate theory’, that a government which possesses the 
endorsement of the people as expressed in the last election should not be hindered in 
carrying out its intentions. If that theory were consistently followed, there would be no 
way of the public making an informed judgment at the next election of the government’s 
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performance.13 The whole point of constitutional rule is that governments must be called 
to account between elections. If government backbenchers are to abandon their public 
accountability role, and the partisan political interests of the non-government parties are 
to be the only source of accountability measures, it is better to have that kind of 
accountability than none at all. 
 
As will be seen, the Senate has provided a demonstration of this situation, first because 
of the long periods in which it has not been under the control of a government party 
majority, and second in the period after 1 July 2005 when the Howard government 
achieved a majority of one in the chamber. Unsurprisingly, the data confirms the thesis 
that accountability is greatly weakened in a house with a government majority, but an 
analysis of the extent to which this occurred in the Senate and the way in which it 
occurred provides a useful basis for assessing the state of accountability in Australia and 
measures to enhance it. 
 
Orders for production of documents 
 
The Senate historically has made extensive use of orders for production of documents, 
resolutions requiring ministers and government agencies to present documents to the 
Senate, as a means of exposing government activities. Such orders may be standing, 
requiring regular presentations of information on particular subjects, or may require 
once-only presentations of specified information. 
 
In the last Parliament before the Howard government took office, that of 1993–96, 53 
orders for documents were made and all but four were complied with.14 In accordance 
with the undertaking given in 1994, when the then government sought to avoid 
compliance with an order for documents a ministerial statement was made indicating the 
reasons for the documents not being produced. Sometimes the reasons were accepted, if 
only tacitly, by the majority of the Senate, and sometimes non-acceptance was signified 
by various means. This pattern continued into the early terms of the Howard 
government, but that government exhibited an increasing resistance to orders for 
documents. In the Parliament of 1996–98, 48 orders were made and five were not 
complied with. In the Parliament of 1998–2001, there were 56 orders and 15 were not 
complied with. In the Parliament of 2001–04, there were 89 orders and more than half of 
them, 46, were not complied with. The reasons given by the government for not 
producing documents came to be increasingly remote from any recognisable claim of 
public interest immunity, and often consisted of simple assertions that documents were 
confidential and off-hand dismissals of the non-government parties’ interests in the 
information. 
 
The Senate struggled to take effective remedies against the increasing number of 
government refusals to respond to orders for documents. The non-government parties 
had to choose the issues on which they were willing to fight. In some cases effective 
remedies were adopted. 
 

                                                 
13  A comprehensive refutation of the mandate theory is in Stanley Bach, Platypus and Parliament: the 

Australian Senate in Theory and Practice. Department of the Senate, Canberra, 2003, pp. 276–299. 
14  All statistics in this paper have been compiled by the Senate Table Office from the Journals of the 

Senate. 



 

In 1999 the Minister for Family and Community Services, Senator Newman, refused to 
produce in response to a Senate order a draft document on changes to the welfare system 
which she had earlier said she would release at a Press Club address. Instead she 
produced substitute documents, including, eventually, the stated final version of the 
required document. Among the grounds for refusal to produce the required document 
were that its disclosure would ‘confuse the public debate’ and ‘prejudice policy 
consideration’. Advice from the Clerk of the Senate suggested that these were novel 
grounds of unclear meaning. The minister was censured by the Senate. The Senate also 
adopted measures to penalise the government and to gain access to the content of the 
required document. Question time was extended, the Community Affairs References 
Committee was ordered to hold a hearing on the matter, and officers of the relevant 
department were ordered to give evidence before the committee. Officers duly appeared 
and gave evidence, although under an instruction from the minister not to answer some 
kinds of questions. When the committee reported the Senate carried a resolution 
rejecting the minister’s claim of public interest immunity and the grounds on which it 
was based.15 
 
The government refused in 1999 to produce documents relating to purchases of magnetic 
resonance imaging machines. The principal grounds were risk of prejudice to 
administrative inquiries and the confidentiality of the government’s relationship with the 
medical profession. Advices from the Clerk of the Senate suggested that these grounds 
were novel and lacking in cogency. The matter was extensively explored at an estimates 
hearing, and the advices were released. Subsequently, a report by the Health Insurance 
Commission was produced, with an indication that cases had been referred to the 
Director of Public Prosecutions. The Senate directed a further committee hearing on the 
matter, at which officers were closely questioned. An Auditor-General’s report was 
obtained. Both the Senate committee and the Auditor-General found evidence of serious 
administrative deficiencies. Finally, a large volume of documents was tabled.16  
 
The collapse of the airline company Ansett Australia led to two orders for documents in 
September 2001 relating to the government’s approval of the takeover of Ansett by Air 
New Zealand. The government refused to produce the documents on various grounds, 
including confidentiality of advice and a claim that producing the documents would 
distract departmental officers from the task of attempting to save Ansett, but it was 
indicated that the orders would be attended to later. The Rural and Regional Affairs and 
Transport References Committee were given a reference on the Ansett collapse. The 
committee held hearings accordingly. Departmental officers were then questioned, 
without the government attempting to prevent the hearing.17 
 
One of the most drastic remedies the Senate could adopt would be refusal to pass 
government legislation until related information is produced. On 12 August 2003 the 
Senate deferred consideration of two customs and excise tariff bills to give effect to an 
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ethanol subsidy scheme until the government produced documents required by various 
Senate orders relating to the scheme. The documents were not produced and the bills 
were not passed. The bills were subsequently brought on and passed as a result of an 
agreement between the government and some senators as to amendments of other 
legislation and the tabling of some documents.18 This and other cases indicated a 
willingness to compromise on the part of senators who were pursuing the required 
information. 
 
The most significant permanent order of the Senate requiring the production of 
information is that first passed in 2001 for the publication on the Internet of details of all 
government contracts costing more than $100 000. This was an attempt to introduce 
transparency and accountability into government contracting, which had been a 
notoriously murky area and the subject of frequent claims of confidentiality. At first the 
government resisted the order on a claim that it was beyond the power of the Senate, but 
this stance was tacitly abandoned and the order has subsequently met with substantial 
compliance.19 It had become well established by the time the government gained its 
majority in the chamber. The government refused to comply, however, with a similar 
order in 2003 requiring the listing of government advertising campaigns, a highly 
politically-charged subject, on the ground that the information could be obtained by 
other means, particularly through estimates hearings. There was no attempt in the Senate 
to enforce the order, and senators appeared to be willing to pursue the information 
through the estimates hearings.20 As will be seen, once the government obtained its 
majority there was a partial closure of that avenue. 
 
After gaining its majority in the Senate on 1 July 2005, the government had the easier 
option of simply using that majority to reject motions for the production of documents. 
In the Parliament of 2004–07, after the government majority took effect, only one 
motion for production of documents was agreed to, and this related to documents in the 
possession of an independent statutory body, which presumably was willing to disclose 
the documents, rather than the government itself. All other motions for documents were 
rejected. Predictably, there was a fall-off in the number of such motions moved. Senators 
simply stopped moving them, knowing they would be ineffective. Only 25 motions for 
documents were moved during that period. 
 
At first some reasons were given for not agreeing to these motions, mainly reasons 
which did not constitute recognised public interest immunity grounds. One of the 
reasons repeatedly given, for example, was that the information had not been published; 
obviously motions for documents are by definition directed to unpublished material.21 
Subsequently, most motions for the production of documents were rejected without any 
reasons given. 
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Attachment 1 shows the documents which were refused to the Senate during that 
Parliament by the rejection of motions for the documents. 
 
Probably only really significant cases of concealment were the subject of these motions, 
but it is not possible to confirm this. Probably also many of the documents concerned 
had already been refused to committees, but again this cannot be determined because 
committees do not necessarily report on cases where they have asked for documents and 
have been refused. 
 
It is possible that there were sustainable grounds for claims of public interest immunity 
in relation to some of the documents, but this cannot be known in the absence of any 
such reasoned claims made by the government. It is difficult to believe that there were 
sustainable public interest grounds in relation to all of the documents. The titles and 
subject matters of many of them leave the reader puzzled as to possible grounds, other 
than political embarrassment, for their non-disclosure. 
 
The failure of the government to give reasons for not producing such documents in itself 
constitutes a breakdown of accountability. If executives are able to refuse information 
without giving any reasons, accountability is effectively halted. 
 
Committee inquiries 
 
The principal means whereby the Senate obtains information bearing on the 
accountability of the executive are committee inquiries. With the exceptions which are 
considered below, Senate committees may inquire only into matters referred to them by 
the Senate. The majority in the chamber therefore determines the subjects and scope of 
committee inquiries. After gaining its party majority on 1 July 2005, the Howard 
government was able to control inquiries by Senate committees. In addition, in 2006 the 
government changed the structure of the Senate committee system to give itself the 
majority and the chairs of all of the legislative and general purpose standing committees, 
which are the main inquiry vehicles for the chamber. Until that time, those committees 
consisted of references committees, with non-government party majorities and chairs, 
which inquired into matters of public interest referred to them by the Senate, and 
legislation committees, which inquired into legislation referred to them and conducted 
estimates hearings.22 By effectively removing the references committees, the 
government gained total control over the committee system through its party numbers. 

                                                

 
References to committees 
 
Before 1 July 2005, the Senate had two options for inquiring into matters of public 
interest: referring such matters to one of the references committees, or establishing select 
committees for the particular purpose of conducting the specified inquiries. In recent 
years, particularly since the establishment of the references committees in 1994, the 
Senate has preferred the method of making references to the references committees, but 
has continued to use select committees for special inquiries. 
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During the Parliament of 2001–04, seven select committees were employed. After the 
government gained its majority, no select committees were appointed. In effect, the 
government did not permit any special inquiries by the Senate into matters of public 
interest. It is difficult to believe that there were no matters worthy of such inquiries. 
 
In relation to references to references committees, attachments 2 and 3 show the motions 
for references which were moved in the Senate in the Parliament of 2001–04 and in the 
Parliament of 2004–07 after the government gained its majority, respectively. The tables 
show the sources of the motions by party and whether they were agreed to. 
 
Several significant conclusions emerge from these tables. Motions for references moved 
by the non-government parties were the major source of committee inquiries before the 
government gained its majority, but after that time non-government motions were mostly 
rejected. The low success rate of such motions is actually less than it appears, because in 
most instances non-government senators moving for references were compelled to alter 
their terms of reference in order to gain acceptance by the government. Looking at the 
subject matters of the references and the actual terms of references, it may be concluded 
that the references that were passed were overwhelmingly government-friendly 
references, or at least politically neutral. No references were accepted which might cause 
political difficulty or embarrassment for the government. Sometimes seemingly 
innocuous references led to not entirely government-friendly results; for example, the 
reference to the Finance and Public Administration Committee relating to transparency 
and accountability of public funding and expenditure revealed the serious decline in 
parliamentary control of the public finance system in the past decade.23 Other references 
allowed evidence critical of government policies and activities to be heard, and provided 
a vehicle for non-government senators to make their own reports, but the scope of 
inquiries was severely limited compared with previous parliaments. 
 
By having a party majority on all of the committees, the government was also able to 
determine the course of each committee’s inquiry, including the deadline for reporting, 
which is normally set in the chamber, the witnesses who were heard, the information 
which was requested from government and other sources, and the compilation of the 
majority report. 
 
In this situation, there is a danger of a parliamentary committee system becoming a mere 
stage set, with committees inquiring only into matters determined by the government on 
terms of reference approved by ministers, the conduct of inquiries determined in 
accordance with the government’s wishes, evidence selected according to the 
government’s view of the subject and reports written to reflect that view. In short, a 
committee system can become a mere echo chamber in which the government simply 
listens to its own voice. This situation was not reached during the 2004–07 Parliament; 
on the contrary, committees were still able to conduct useful inquiries into difficult 
subjects, gather informative evidence, and make valuable observations in reports. The 
culture of a genuine committee system survived to a certain extent. The long continuance 
of a government majority, however, could lead to a completely tame committee system. 
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Certainly accountability suffered, to the extent that the Senate was not able to conduct 
inquiries through the medium of references to committees into any matters not approved 
by the government. As a former Deputy President of the Senate, of the Liberal Party, 
suggested, the inquiries most worth conducting may well be the very ones that a 
government does not want.24 
 
A striking demonstration of this principle is provided by the matter of the Regional 
Partnerships program, one of several schemes under which ministers handed out parcels 
of money, amounting to millions of dollars, for ‘development’ projects. In December 
2004, after questioning in estimates hearings and before the government majority took 
effect, the Senate resolved on an inquiry by the Finance and Public Administration 
References Committee into concerns about this program. The government voted against 
the committee reference. The non-government majority of the committee reported that 
its inquiry had been obstructed by the government refusing to provide information. Their 
report found a lack of accountability in the program, the dispensing of money without 
regard to the governing criteria, political bias across electorates and massive use of the 
fund just before elections. The government members of the committee defended the 
program. The committee recommended an inquiry by the Audit Office, which initiated a 
performance audit. The audit report, released on the eve of the next general election to 
the great discomfiture of the government, more than vindicated the committee’s 
findings. If the committee inquiry had been proposed after the government majority took 
effect, it would undoubtedly have been rejected. Perhaps then the misuse of the program 
would not have been exposed, or perhaps the exposure might have been delayed. Neither 
result would have been to the benefit of the taxpayer, whose interests would have been 
best served by the Senate inquiry being fully effective in the first place.25 
 
Standing references 
 
Under the Senate standing orders applying to the legislative and general purpose 
standing committees, those committees are able to initiate their own inquiries in two 
areas: they are able to review the annual reports of government departments and 
agencies, and to examine the performance of those departments and agencies. These 
standing references are potentially very powerful accountability tools, as they allow 
committees, on their own motion, to call departments and agencies to account for their 
administration of particular programs and projects. 
 
The standing references, however, have been little used, even before the government 
gained its majority in the chamber. The major reason for this is that the references were 
given to the legislation committees, which had government party majorities and 
government chairs, and, with a few exceptions, those majorities and chairs were 
unwilling to initiate robust accountability scrutiny. In some cases the Senate referred 
matters to the legislation committees which were then obliged to conduct inquiries into 
those matters. This avenue was closed off by the government majority after 1 July 2005. 
In the Parliament immediately before the government majority, committees conducted 
nine inquiries under these standing references. In the Parliament of 2004–07, after the 
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government gained its majority, there were only four such inquiries, two of which related 
to an agency whose activities caused particular concern to some government senators, 
and two of which were ad hoc hearings about particular programs which did not lead to 
any report. 
 
Inquiries into bills 
 
Inquiries into bills are not usually regarded as part of the accountability activities of a 
legislature, but rather as a facet of its legislative work in shaping the laws which are 
passed. The scrutiny of bills, however, is accountability related, in that it potentially 
involves requiring government to explain and justify its legislative proposals.   
 
The Senate has always used references of bills to committees as an adjunct to its 
legislative work. Since 1988 it has operated a system for the regular referral of bills to 
committees through another committee, the Selection of Bills Committee, which reports 
to the chamber on the bills which should be referred for committee inquiries. 
 
The government retained this system after it gained its chamber majority, and frequently 
boasted of doing so. In fact, more bills were referred to committees than when the 
government lacked a majority, and more bills were referred on the initiative of the 
government, sometimes before the bills were introduced. The government used its 
numbers, however, to restrict the time allowed for committees to report on bills and to 
withhold some bills from committees. In the Parliament of 2001–04, the average time for 
the committees to report on bills referred to them varied from 31 days in 2002 to 45 days 
in the first half of 2003. After the government gained its majority, the average declined 
from 30 days in financial year 2006–07 to 15 days in the latter part of 2007. There were 
many disputes in the chamber, usually on motions to adopt reports of the Selection of 
Bills Committee, about the government restricting the time allowed for committees to 
report on some bills and not allowing the referral of others. Persons and organisations 
making submissions to committees on bills also frequently complained about the lack of 
adequate time to provide their evidence. The government was accused of deliberately 
overloading and seeking to destroy the system for the scrutiny of bills by imposing these 
restrictions.26 The fact that these complaints were made by non-government senators 
does not negate their validity. 
 
What the statistics do not reveal, and what the complaints were mainly about, was the 
very short times allowed for examination of major bills. The WorkChoices legislation of 
2005 represented the largest and most contentious changes to the workplace relations 
laws initiated by the Howard government. A committee was given less than three weeks 
to examine it, and lists of the most significant provisions were excluded from the terms 
of reference.27 By contrast, the government’s second largest and most important package 
of changes to workplace relations, in 2002, when there was not a government majority, 
was referred to a committee with eight weeks for the inquiry. As will be seen, the 
restriction of the scrutiny of the 2005 legislation was to rebound on the government. 
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A committee was given only one day to examine the package of legislation for the 
government’s takeover of indigenous affairs in the Northern Territory.28 Although some 
administrative measures recommended by the committee were accepted, all proposed 
amendments were summarily rejected. 
 
This was the normal pattern when bills were considered in the chamber: the government 
was able to reject all amendments of which it did not approve. Thus, in the Parliament of 
2001–04 well over half of the 892 amendments moved by the Opposition and more than 
one quarter of the 965 amendments moved by the Australian Democrats were agreed to. 
In the Parliament of 2004–07 after the government obtained its majority only six out of 
over 600 Opposition amendments were agreed to and only two out of over 700 
amendments moved by the Australian Democrats were accepted. Successful 
amendments moved by other parties declined from 168 to 14. The figures for the 
Australian Democrat amendments are particularly significant, in that, when it lacked a 
majority, the government was particularly prone to compromise with the Australian 
Democrats and to accept their amendments, notably on workplace relations legislation. 
 
One effect of the ability of the government to push bills through committees and the 
chamber was to frustrate the work of the Scrutiny of Bills Committee. Since its 
establishment in 1981 this committee has drawn the Senate’s attention to provisions in 
bills affecting civil liberties or the powers of the Parliament. Under the government 
majority, in some cases bills were passed before the committee was able to comment on 
them, and in other instances bills were too far advanced to allow the committee’s 
concerns to be adequately considered.29 
 
The ability of the government to pass its legislation with only the amendments it 
accepted meant that there was little or no pressure to persuade the majority of the 
chamber by properly explaining provisions in legislation and why particular 
amendments would not be acceptable. This in itself amounted to a lessening of 
accountability. 
 
There were several instances of the government moving amendments, not only in the 
Senate but in the House of Representatives before bills were received in the Senate, to 
take account of matters raised in Senate committee hearings on bills and included in the 
committee reports. In one instance the government accepted an amendment suggested by 
Opposition senators in a minority report.30 In 2007 the government put aside its proposed 
access card legislation after a committee recommended that it not proceed until promised 
provisions relating to safeguards were drafted.31 These events indicate that committee 
inquiries into bills were not rendered entirely useless by the government majority, and 
that committees could still make a contribution to the legislative process. 
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The severe restrictions on the time allowed for the committees to scrutinise bills, 
however, represented a significant decline in accountability. More extensive examination 
of the bills may well have revealed further changes which should have been made, even 
if the government was not compelled to compromise with other parties on their 
legislative preferences. 
 
The starkest demonstration of this was provided by the WorkChoices legislation. Having 
insisted on minimal committee examination, and pushed the bill through the Senate, the 
government had to return to it in 2007 with amendments designed to overcome serious 
public hostility to some of its effects. Had a longer committee inquiry been allowed, the 
evidence may have made the government realise that it should make further amendments 
before it was forced to do so. If the government had not had a Senate majority it certainly 
would have been obliged to accept further amendments to secure passage of the 
legislation, and then probably would not have had the subsequent difficulties. 
 
Estimates hearings 
 
According to a former Manager of Government Business in the Senate and Leader of the 
Opposition in the Senate of the Labor Party, estimates hearings are ‘the most effective 
mechanism for parliamentary accountability that we have in our system of 
government’,32 and according to a Leader of the Government in the Senate in the 
Howard government, estimates hearings are ‘in some ways … the most effective level of 
financial accountability that exists within our system’.33 
 
The thrice-yearly round of estimates hearings provide senators with the opportunity to 
question ministers in the Senate and officers of departments and agencies about any of 
their activities and operations. 
 
After the government gained its Senate majority, these were the only inquiries not under 
complete government control. 
 
Even before that time, the government had exhibited a desire to restrict the scope of the 
hearings. In 1999 there appeared to be a concerted effort by ministers to restrict the 
hearings to their claimed original purpose by declining to answer questions which were 
not about how much money was to be spent on particular functions. This led to a dispute 
which found its way into the Senate, to the Procedure Committee and back to the Senate 
again. The Senate adopted the report of the Procedure Committee, to the effect that all 
questions going to the operations and financial positions of government departments and 
agencies are relevant questions for estimates hearings. As the Procedure Committee 
made clear, this only reasserted what had always been the practice.34 
 
The government allowed the estimates hearings to continue, but placed restrictions on 
them which reduced their effectiveness. 
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A change was made to the timetable of the hearings, which had the effect of reducing by 
two the total number of days available for them.35 Theoretically, the committees 
themselves can decide to extend their hearings beyond the days specified by the Senate, 
and this has occurred in a few cases in the past, but with the government majorities on 
the committees this is highly unlikely. 
 
A more severe restriction on the effectiveness of the hearings was the large increase in 
refusals of ministers and officers to answer questions, often without raising anything 
resembling a public interest immunity claim, and in some instances without giving any 
reasons at all. Even if committees agree to press questions when answers are refused, 
which was an unlikely occurrence with the government majorities on the committees, 
when met with repeated refusals the committees can only report the matter to the Senate. 
Both ministers and officers were clearly well aware that the possibility of the Senate 
taking any remedial action was removed by the government majority in the chamber.   
 
It is not possible to compile statistics on refusals to answer questions, particularly as 
refusals take many forms, such as taking questions on notice and then either not 
answering them or indicating that an answer will not be provided. It is therefore not 
possible to compare numbers of refusals before the government majority with the 
numbers afterwards. There is no doubt, however, that refusals to answer questions, with 
or without reasons, greatly increased after 1 July 2005. Some notable examples give a 
picture of the recurring pattern. 
 
Governments have always expressed reluctance to disclose anything in the nature of 
advice to government, although advice is frequently disclosed where it supports the 
government’s political purposes. Claims that information constituted advice and 
therefore would not be disclosed greatly increased. The most extreme example of a 
refusal related not to an estimates hearing but to an inquiry under a pre-1 July 2005 
reference to a committee relating to works on the Gallipoli Peninsula. The Department of 
Foreign Affairs asserted that advice to government is never disclosed but in the most 
exceptional circumstances.36 This claim was undermined by the voluntary disclosure by 
the government of advice relating to the sale of Medibank Private, which was apparently 
prompted by the attention given to a Parliamentary Library paper questioning the legality 
of the proposed sale.37 Subsequently, answers to questions on notice simply stated that 
advice was not disclosed unless the government chose to do so.38 
 
The government issued an instruction to all officers that they should not answer any 
questions about the AWB Iraq wheat bribery affair, on the ground that a government 
commission of inquiry into the matter had been appointed.39 This was the first occasion 
on which a government imposed an unlimited ban on answering questions on the basis 
that a government-appointed commission of inquiry was looking into the matter. 
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Previously governments had only expressed some reluctance about answering questions 
on such matters, or had invoked additional grounds. It was explicitly stated by the 
government that this was not a claim of public interest immunity, simply a refusal to 
answer, and it was not disputed that there is no procedural or legal barrier to the Senate 
inquiring into a matter which is also before a government-appointed inquiry. The refusal 
to answer some questions was repeated even after the commission of inquiry had 
reported. 
 
There was a refusal to produce legal advice provided to the government on the legality of 
the United States Military Commissions, although the government had endorsed the 
processes to be followed by the commissions.40 Similarly, there was a refusal to disclose 
the agreement between Australia and the United States for the transfer of prisoners from 
Guantanamo Bay simply on the basis that the agreement was confidential.41 
 
Having made much of the innovation whereby government legislation would be 
accompanied by family impact statements, the government declined to produce these 
statements on the basis that they are prepared only for Cabinet.42 
 
The government declined to disclose the amounts of money paid to JobNetwork 
providers, in spite of the concerns about the financial probity of some aspects of the 
JobNetwork scheme.43 Similarly, there was a refusal to disclose how much of the $2.8 
billion of subsidies to the motor industry was going to individual companies.44 The 
principle that expenditure of public funds is a public concern did not seem to weigh 
heavily on the Prime Minister, who took two years to respond to questions about the cost 
of functions at Kirribilli House and the Lodge, and then refused to answer in relation to 
costs of particular functions.45 
 
The issue of financial probity and accountability was most hotly raised in relation to the 
government’s multi-million dollar advertising campaigns, which were widely perceived 
as a transfer of public funds to the government party’s re-election coffers. The 
government refused, however, to answer any questions about planned or pending 
advertising campaigns.46 It was not explained why the legislature should not know of 
expenditure on advertising simply because the campaigns had not yet begun. 
 
As has been noted in relation to Senate orders for documents, there were persistent 
refusals to provide information on the ground that the information was not published by 
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the government. The economics departments constantly employed this pretext.47 A 
similar method of refusing to provide information was simply to say that data was not 
collected.48 (Historically, parliamentary demands for information often required 
government departments to prepare statistics and to compile other information; only 
rarely have the Senate and its committees attempted to obtain this kind of information.49) 
 
There were constant complaints about departments not answering on time questions 
taken on notice, and providing answers just before committees began their next round of 
estimates hearings, so that committee members would not have adequate time to 
consider the answers, or the refusals to answer the questions.50 In some cases 
departments refused to answer questions on the basis that they were similar to questions 
taken on notice which had not been answered. Answers were delayed in ministers’ 
offices, where they had to be ‘cleared’ before they could be provided.51 The fact that a 
‘draft’ answer had been lodged with a minister was regarded by departments as ending 
their responsibility. On at least two occasions it was revealed, apparently by accident, 
that ministers’ offices alter the answers provided by departments to make the answers 
less informative and to withhold some information.52 
 
Several departments began to attach estimates of the cost of answering questions to all 
their answers, and then there were refusals to answer questions on the basis that 
preparing answers would be too costly. A senator asked the Department of Employment 
and Workplace Relations how many persons were receiving a particular entitlement, a 
piece of information which might be thought to be readily available to the department. 
The answer was eventually provided, with a statement that it took some hundreds of 
dollars to prepare.53 It appears that, because accountability involves a cost, it must be 
rationed. 
 
It may be that in some of these cases the government would have resisted answering 
questions even if it still lacked a majority in the Senate and was therefore exposed to the 
kinds of remedial action taken by the Senate in the past. Without its majority, however, 
the government would have had to tread more warily, and would have risked greater 
difficulties in consequence of refusals to answer. It was fairly clear that departmental 
officers had received a strong message that they could readily decline to answer 
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questions without even bothering to refer the alleged difficulty in answering them to a 
minister, which is the process contemplated by the Senate’s procedures. 
 
A feat of imagination would be required to devise persuasive grounds for a sustainable 
claim of public interest immunity in these and many similar cases. 
 
Of course, many questions were answered and much information not otherwise available 
was disclosed during the estimates hearings. The government, however, possessed an 
unlimited discretion to withhold any information on any or no grounds, and appeared to 
delegate this power to officers. In that situation, with the government disclosing only the 
information it chooses, accountability is at least on sufferance if not terminated. 
 
In only two known cases did the government chairs of the committees or the government 
majorities question the refusal of ministers or officers to answer, or give a considered 
view of the grounds for the refusal, or press the questions.54 On the contrary, the 
government chairs had to be disabused of the notion that they could rule questions out of 
order simply on the basis that a minister or an officer did not want to answer them.55 The 
past determinations of the Senate about claims of public interest immunity being 
properly raised by ministers and determined by the Senate were entirely forgotten. There 
seemed also to be no appreciation of the principle that refusing information to a House of 
the Parliament is an extremely serious step not to be undertaken lightly. 
 
There was one potentially significant addition to the Senate’s armoury of accountability 
measures soon after the government gained its majority. In November 2005, on the 
recommendation of the Procedure Committee, the standing orders were amended to 
allow a senator to raise in the chamber a failure by the government to respond to an order 
for documents or to answer estimates questions on notice on time. This right was already 
available for ordinary questions on notice. The new procedure will become useful only 
when there is a majority in the chamber willing to agree to motions for documents and to 
apply some remedy to unreasonable refusals to answer questions. 
 
Accountability and government control 
 
There would seem to be no rational basis for denying the principle contained in past 
Senate resolutions: that information about the activities and operations of the executive 
government should not be withheld from the elected legislature unless that disclosure of 
the information would be harmful to the public interest on one of the recognised 
grounds, and that the validity of a claim of public interest immunity should not be 
determined by the government itself, which should not be the judge in its own cause. 
Enough history has passed to establish that mistakes and misdeeds multiply when they 
can be covered up, and that the ability of the public to determine how it is being served 
will be crippled in the absence of an inquisitive legislature. 
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Proceedings in the Senate and its committees in the Parliament of 2004–07 sufficiently 
established that the accountability of the executive government is likely to go into a steep 
decline when a government possesses a party majority in the upper house. The recipe for 
sustaining accountability therefore appears clear: avoid such government majorities. This 
underlines the significance of the system of proportional representation for Senate 
elections, which has been the mainstay of lack of government control of the Senate in 
recent decades. With or without government majorities, ways must be found of 
separating accountability from party discipline. That is a difficult task, given the control 
which executives exercise over the selection of candidates and over their elected 
members. 
 
Perhaps the best argument for accountability is that its absence is ultimately bad for 
governments as well as the country. The example of the WorkChoices legislation 
indicates that the possession by governments of absolute power to work their will may 
eventually undermine them. The AWB Iraq wheat bribery affair demonstrates that the 
longer misdeeds go uncorrected the greater the damage in the end. The lesson of the 
Regional Partnerships program is that unaccountable dealing with money leads to 
maladministration, political manipulation and, if exposed, electoral damage. If 
governments had regard to their own long term best interests, they would embrace 
parliamentary accountability with enthusiasm. 
 


