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Note

References of bills to committees over the years have taken various forms, and not all
have been amenable to the classifications and tabulations used in this paper.
Committee reports have not always been as clear as they could be in differentiating
conclusions, recommendations and suggestions, and in identifying or proposing
amendments. Of necessity, the author has had to make determinations based on his
assessment of the intended outcome. Any errors in interpretation or classification, as
well as any errors of fact, are entirely his.






Bills to Senate Committees

Introduction

A house of parliament refers bills to committees usually to facilitate more effective
scrutiny and to enable better use to be made of the time of the house. If a system of
referring bills to committees is to be effective, the system itself must not unduly take
the time of the house, and it must be acceptable to, and be able to be used by, all
parties.

The Senate has referred bills to committees mainly from the 1970s, coinciding with
the establishment of a comprehensive system of legislative and general purpose
standing committees in 1970. In the period 1970 to 1989 references to these
committees were made by the Senate on the initiative of individual senators, and
comprised only a small percentage of the total bills considered by the Senate. While
the committees to examine bills were in place, with appropriate powers to undertake
their examination, there was no system for determining which bills should be referred
to them. The references were essentially ad hoc.

This and other perceived shortcomings relating to committee consideration of bills
were the subject of considerable review and debate in the 1980s, which culminated in
the establishment in 1988 of the Select Committee on Legislation Procedures to report
on a range of issues, including changes in procedures to facilitate the referral of bills
to committees, their consideration by committees and the expediting of Senate
consideration of bills. The committee, in a report in December 1988, made a number
of recommendations which, together and for the first time, established a system for
the reference of bills to committees. The Senate adopted the recommendations with
minor modifications in late 1989, at a time of greater preparedness on its part to refer
bills to committees. The recommendations came into effect in 1990.

The key to the system was the establishment of a Selection of Bills Committee which
was to examine all bills and recommend to the Senate those to be referred, the stage at
which they were to be referred, the committee to which they were to be referred and a
reporting date. This paper examines the work of the committee in its first 12 years.
This period, 1990 to 2001, covers four parliaments—two with ALP governments and
two with Liberal/National Party governments. The paper examines the early years of
operation of the Selection of Bills Committee, its development—particularly after
further changes to the committee system in 1994, and whether it has made a
difference to the effective work of the Senate. It draws some conclusions about the
effectiveness of the current system for referring bills to committees. And it suggests
that an original aim of the 1990 changes that is yet to be achieved, namely the
substitution, where practicable, of standing committee consideration of bills for
committee of the whole consideration, is an aim worth revisiting.



This paper is essentially a study of the mechanics of the system for referring bills to
committees, and does not attempt any detailed analysis of the benefits for legislation
and public policy of committee review of bills. That is a subject worthy of, and
overdue for, a separate study. To prepare for the paper it was necessary to trace and
record essential details on the reference by the Senate of every bill to a committee in
the period 1990 to 2001. This detail is in Appendices 2 and 3. Appendix 1 completes
the historical record by setting out similar details for bills referred by the Senate in the
period 1901-1989. The appendices are the basis for the tables at the end of this paper,
which are referred to in the course of the paper. The material in the appendices has
been included because it is a valuable resource which is not readily available
elsewhere, and which may encourage and be useful in further studies.

In the following, the paper addresses some preliminary issues, provides a historical
context, and then traces the commencement and development of the Selection of Bills
Committee. After an examination of the implementation of the terms of reference of
the committee, the paper looks at how committees have dealt with the bills referred to
them through the Selection of Bills Committee, including a brief review of the limited
extent to which reports from committees have been formally included in subsequent
Senate consideration of bills referred.

2

Some preliminary considerations

Careful scrutiny and review of proposed legislation produces better legislation. For
the purposes of this paper, that is taken as a given. Such scrutiny and review is done
more effectively by a committee of interested and knowledgeable legislators than a
plenary body—particularly where a committee is able to seek input in a more flexible
and far-reaching manner than by the more formal processes of a plenary body. Bills,
or specific aspects of bills, are usually referred to committees for review of their
principles or the broad policies being implemented, or of particular details of the
implementation, or both. Review of a bill may result in recommendations to accept or
reject the bill or to make specific amendments.

At a minimum, the benefits of committee review include the identification of
technical deficiencies and unintended (from the point of view of the proponent of the
bill) consequences. The possibility that a bill will undergo committee scrutiny may in
itself cause the initial drafting to be done more carefully and with more thought to
issues which could be raised in committee consideration. In the broad, review may
result in a re-examination of the policy of parts or all of a bill, or the way in which
particular policy matters are to be implemented.

Committee review of a bill is usually done with greater transparency than the
processes of government leading up to the production of the bill. Committee processes
are nearly always open: most committees will invite public submissions and hold
public hearings. Representations to government in respect of proposed legislation are
often made behind closed doors. Public proceedings promote contestability of views.

Perhaps the single most important benefit of the committee examination of bills is that
participation is not limited to the legislators: a committee can seek input from any
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source it wishes, whether it be the minister, departmental advisers, academic and other
experts, state governments, interest groups, and members of the public. Examining the
detail of a bill in committee of the whole involves putting questions or propositions to
a minister and getting responses from that minister (who may be assisted by
departmental advisers). There is no practical provision for input from other interested
parties, whereas committee review facilitates external input.! Committee inquiries
enable legislators to directly test the various views on a bill in a way not possible in a
plenary body. Committees facilitate not only direct interaction between their members
and those interested in or affected by proposed legislation, but also direct debate
between the interested parties by providing a central forum for the presentation and
testing of various viewpoints.

In a democracy, most legislation is the outcome of a process of balancing different
and often competing interests. What houses of review, and particularly their
committees, do in terms of examining the policy of a bill is to examine whether the
balance of interests set out in a bill, or the achievement of the proposed end result, is
the most appropriate balance or result in the circumstances—recognising that
‘appropriateness’ and the relevance of circumstances are both, of course, relative and
often viewed differently from different party platforms. The examination process is
not one where a non-involved, neutral body weighs the evidence and reaches a
conclusion (if that can ever be done in public policy decision-making!). Evidence
plays an important role, but the review of a bill is also a political process, involving
political players, and politics will affect the outcome. It is a process of pitting ideas,
beliefs and positions against each other, and eventually arriving at an end result. This
may be a compromise or it may be the majority’s view, but the point is that it has been
arrived at after public debate and consideration in which, ideally, anyone with an
interest has had an opportunity to state their view and try to influence the views of
others.

Senators do not come to a committee inquiry as disinterested parties: they will usually
have some preconceptions and will be aware of their parties’ policies on issues
relevant to the bill under inquiry. But committees, unlike a plenary body, provide a
forum in which there is more room for manoeuvre and more scope for influencing or
changing a view. Committees, being smaller, tend not to be as party political and
combative. In the main there tends to be less public posturing and greater attempt to
address the issues and test alternative viewpoints. Senators are interacting not just
with the other side of politics, as they would in a plenary body, but directly with
acknowledged experts in the relevant field, or people and organisations likely to be
affected by the legislation. Also, there is some tradition in Senate committees of
seeking to arrive at a consensus view where practicable.

In summary, the reference of bills to committees adds value to the consideration of
legislation by the Senate as a plenary body because it:

(@) facilitates direct public participation in the legislative process (in terms
of informing, educating and influencing the legislators);

! In theory, the Senate could order the presence of other persons to be questioned in a committee of

the whole, but this does not happen in practice because it would be too cumbersome.



(b) provides more flexible arrangements for considering both the policy and
the detail of a bill than are available in the plenary body (being able to
question departmental officials and discuss issues with them directly; to
call witnesses and documents as required; to travel for inspections or on-
site visits if needed; and generally providing a less formal environment);
and

(c) makes more effective and efficient use of the time of legislators and of
the plenary body (several committees are able to meet at the same time,
each considering a bill or bills, whereas only one bill or group of bills is
able to be considered at a time by a plenary body).

Some of these considerations will be further considered in this paper. However, its
main purpose is a detailed examination of the work of the Selection of Bills
Committee in making recommendations to the Senate on bills to be referred to
committees for inquiry and report. That examination is best conducted after a brief
overview of the preceding history of the reference of bills to committees.

3

An historical perspective

The Senate made little use of committees to consider bills until the 1970s. Prior to
1970, only three bills had been referred to committees—all to select committees.

Until 1934 the Senate standing orders provided only that a bill could be referred to a
select committee by means of an amendment to the motion for the second reading of
the bill. The provision was contained in then standing order 194, which also dealt with
the motion for the previous question and with the final disposal of a bill by amending
the motion for the second reading to leave out ‘now’ and insert ‘this day six months’
—an unfortunate context which could suggest that the reference of a bill to a select
committee was done with the object of defeating it.

The placement of the provision to refer a bill to a select committee ‘between two
references to distinctly hostile motions’ was noted by a select committee appointed on
5 December 1929 to report on a standing committee system.? The committee, the
Select Committee on a Standing Committee System, reported on 9 April 1930° and
recommended that the Standing Orders Committee consider its proposal to amend the
standing orders “in such a manner as to facilitate the reference of Bills to a Select or
Standing Committee’.* Although it considered the establishment of standing
committees on public bills, the select committee proposed that the appointment of

2 512.29, J.24. Also see Senate Debates (henceforth SD) of same date, pp. 745-65, for an
interesting, and still relevant, debate on the merits of committees in assisting the Senate to better
fulfil its role.

Senate Journals (henceforth J.) 62.

Report, p. xiii; the report was subsequently recommitted and the select committee produced a
second report, which was tabled on 10.7.30, J.129, with the relevant recommendation unchanged.
The second report was adopted on 14.5.31, J.281.
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such committees should be deferred until the Senate had more experience of the
examination of bills by select committees.

Standing order 196A (1934)

Standing order 194 was used only once to refer a bill to a committee. The bill was the
Central Reserve Bank Bill 1930, referred to a select committee on 10 July 1930.° In
1934 Senate standing orders were amended by the insertion of a new standing order
196A, which provided that a bill could be referred to a standing or select committee
by means of a motion moved without notice after the second reading, thus
implementing the recommendation made four years earlier by the Select Committee
on a Standing Committee System.®

However, no bills were referred to standing or select committees under the standing
order until 1950, when the Constitution Alteration (Avoidance of Double Dissolution
Deadlocks) Bill 1950, was referred,” and 1951, when the Commonwealth Bank Bill
1950 [No. 2], was referred.® Both references were to select committees. The next
reference of a bill did not occur until 1971. Thus in the first 70 years of the Senate,
only three bills had been referred for committee examination. For details of the bills,
see Appendix 1.

Legislative and general purpose standing committees (1970)

In the period 1967 to 1970 there was a marked increase in the number of select
committees set up to examine particular subject references, but not bills.® This
upsurge in committee activity provided the impetus for the establishment of a
comprehensive system of standing committees to provide systematic coverage and
continuing scrutiny of the range of government activity. It was intended that the
committees so established also consider legislation, and that bills be referred to them
on a more regular basis. The committees were generically titled legislative and
general purpose standing committees.”® A separate system of estimates committees
was set up to enable regular scrutiny of proposed government expenditure.*

J.130. Also see SD, 10.7.30, pp. 3943-5, for commentary on standing order 194.
Standing order 196A, adopted 1.8.34, J.459, to come into force 1 October 1934.
21.6.50, J.92.

14.3.51, J.223. The reference was taken, for the purpose of s.57 of the Constitution, to be a
“failure to pass’, thus creating a double dissolution trigger and reinforcing the ‘unfortunate
context’ observation in respect of then standing order 194. See Harry Evans (ed.), Odgers’
Australian Senate Practice (11" edition), pp. 542, 550-55.

Ten select committees were established in the four-year period, compared to three in the previous
ten years.

See R.E. Bullock, ‘The Australian Senate and its Newly-expanded Committee System’, The
Table, vol. XL, 15 May 1972, pp. 38-53, for a detailed outline of the establishment of the
committees.

Estimates committees continued to exist separately until they were incorporated into the revised
system of legislative and general purpose standing committees which came into effect in 1994, as
recommended by the Procedure Committee in a report on the committee system tabled on 21 June
1994 (J.1822), the recommendations of which were adopted with amendments on 24 August 1994
(J.2049). The examination of estimates then became a responsibility of the legislation committees
established in 1994.

©® ~N o o
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Seven legislative and general purpose standing committees were appointed by
resolution on 11 June 1970.* In accordance with a decision by the Senate to bring the
committees ‘on stream’ on a gradual basis,* the seven committees were established in
the course of the following 15 months. The number of committees was increased to
eight in March 1977.* The resolution appointing the committees provided that each
be empowered “to inquire into and report upon such matters as are referred to it by the
Senate, including any Bills ... .** On 16 March 1977 the committees were established
on a permanent basis under a new standing order, standing order 36AA.* The
consideration of bills by the legislative and general purpose standing committees was
envisaged as an essential part of their functions.

With the establishment of a group of committees one of whose specific roles was to
consider bills, the reference of bills to committees became a more regular occurrence.
This gradually led to a better appreciation of the benefits of referring bills—both in
terms of the consideration of the content of a bill and of the potential for committee
consideration to allow better utilisation of the time of the Senate as a whole.

In the period 1970 to 1989, a total of 55 bills (or certain provisions of bills) were
referred to committees. Of these, 29 were referred to the legislative and general
purpose standing committees, 25 to select committees (including a package of 16 bills
on corporations law) and one to a joint standing committee.”” The first bill to be
referred to a legislative and general purpose standing committee was the Death
Penalty Abolition Bill 1970."® This was also the first private senator’s bill to be
referred to a committee, and the only private senator’s bill to be referred until 1981.

The 55 bills referred constituted approximately 1.3% of the more than 4000 bills
considered by the Senate in the period. The percentage of references was to improve
markedly in the 1990s as a result of further developments in the consideration of bills
by the Senate. For a year-by-year summary of the reference of bills to committees in
the period 1970-89, see Table 1. For the detail of all bills referred to committees in
the same period, see Appendix 1.

Sessional order (1978)

On 16 August 1978 the Senate adopted on a trial basis a sessional order which
enabled a bill, after the second reading, to be referred to, and considered by, a
legislative and general purpose standing committee in effect as a substitute for
committee of the whole proceedings.” The sessional order was recommended by the
Standing Orders Committee in its second report for the 59th session (May 1978).

2 ].187.

13 19.8.70, J.254.

¥ 17.3.77,1.33 and 24.3.77, J.49.
% 11.6.70,J.187.

% J.26.

" In respect of three bills referred in the years 1978, 1987 and 1989, different provisions were
referred at the same time to different committees. These bills have only been counted once, in
respect of what is considered to be the main referral, but details of the other referrals can be found
in the relevant appendixes to this paper.

18 Bill referred 13.10.71, J.734.
¥ 3303
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Under the sessional order the procedure to be adopted by the legislative and general
purpose standing committee was, as far as possible, to be the same as that in
committee of the whole, provided that explanations could be sought from the minister
in charge of the bill, or officers, relating to the clauses of the bill. If the committee
reported the bill with recommendations for amendments, a motion could be moved
that the report be adopted which, if carried, would amend the bill accordingly.
Amendments or requests for amendments could be moved to this motion, and there
was also provision for the bill as reported from the committee to be recommitted to
the committee or committed to a committee of the whole.

The sessional order was renewed on 23 August 1979% and subsequently, but there
was only one reference and report under its provisions. The Commonwealth Serum
Laboratories Amendment Bill 1980 was referred to the Standing Committee on
Finance and Government Operations under the sessional order on 6 March 1980.%
The committee reported, and its report was adopted, on 18 March 1980, after which
the bill was read a third time.?? The report did not recommend amendments, the
committee concluding that none were required. The main reason for the procedure
under the sessional order not being used more frequently was, according to a paper
prepared in 1984 by an informal group of senators (see following), because under the
sessional order no outside witnesses could be called before the committee—only the
minister and departmental officers could appear.?

Informal reviews (1982 and 1984)

Concerns were raised by a number of senators in the 1980s that the system of
legislative and general purpose standing committees, coupled with a separate system
of estimates committees, was not effectively providing the systematic scrutiny of
government activity or examination of proposed legislation envisaged when the two
systems were established. Two informal reviews by senators in the early 1980s
attempted to address the perceived shortcomings by making recommendations, in both
cases, for combining the roles of the estimates and legislative and general purpose
standing committees, and for a more systematic approach to referring bills to
committees.

In 1982 a group of senators comprising committee chairs and opposition
representatives reviewed the operation of Senate committees and concluded that the
role of the estimates committees should be merged with the legislative and general
purpose standing committees (not to be achieved until 1994) and that the legislative
and general purpose standing committees needed to be given ‘a more effective role’ in
relation to legislation.?*

2 ).883.

21178,

2 18.3.80,J.1188.

2 “Senate Legislative and General Purpose Standing Committees—Background Paper’, dated 17

August 1984, tabled in the Senate on 13 September 1984, J.1124, by the Leader of the Opposition
in the Senate, Senator Chaney.

“The Structure of the Senate’s Committee System’, Discussion Paper from the Committee Review
Group, 4 May 1982. The review group proposed also that consideration be given to the
committees being able to perform sunset reviews of legislation, that is, to make recommendations
on whether particular legislation was still required, as part of their legislative role.

24



In 1984 an informal group of senators prepared a paper which drew similar
conclusions.” The paper recommended that ‘Senate procedures be modified so that a
substantially increased proportion of Government Bills is referred to Senate
Legislative and General Purpose Committees.” It set out arguments in support of the
increased reference of bills to committees and, under the heading, ‘Method of
Implementation’, proposed the procedures for the selection and reference of bills to
committees which were later broadly adopted by the Senate Select Committee on
Legislation Procedures in its recommendations. Recognising that the sessional order
on the reference of bills to committees was ineffective, the paper recommended its
rescission. The paper set out the terms of a new sessional order which would put in
place its main recommendations.?®

The paper prepared by the informal group of senators was tabled in the Senate by the
then Leader of the Opposition, Senator Chaney, on 13 September 1984, immediately
after he gave a notice of motion which would, if carried, have implemented the
group’s major recommendations.?” Senator Chaney said he had given the notice to
facilitate discussion on the issue.®® He gave a much more detailed notice of motion the
following year, on 10 May 1985, and it was on this notice that the Select Committee
on Legislation Procedures modelled its own proposal.

Select Committee on Legislation Procedures (1988)

A select committee to inquire into the reference of bills to committees was established
on 25 August 1988. The committee, known as the Select Committee on Legislation
Procedures, was established as an outcome of the growing concerns by senators that
the system of legislative and general purpose standing committees set up in 1970 was
not meeting its full potential, particularly in the regular examination of bills, as stated
above. The select committee was asked to inquire into and report upon:

@ the referral of bills introduced into the Senate to committees for
examination of the provisions of the bills;
(b) the allocation of one day each sitting week for meetings of committees
to consider bills;
(c) the avoidance of an excessive concentration of bills to be dealt with
towards the end of a session; and
(d) any changes to:
(i) procedures of the Senate,
(ii) the structure of committees of the Senate, and
(iif) procedures of committees,

‘Senate Legislative and General Purpose Standing Committees—Background Paper’, dated 17
August 1984, p. 4.

%6 Background Paper, 17 August 1984, Appendix A.
27 13.9.84,1.1123.

% 3sD, 13.9.84, p. 957.

2229
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to facilitate the referral of bills to committees, the
consideration of bills by committees and the expediting of
Senate consideration of bills.*

The select committee reported on 1 December 1988,* and the committee’s
recommendations were considered on 4 April 1989,* 16 August 1989% and 4
December 1989,* before being adopted, with amendments, on 5 December 1989 as
sessional orders to come into effect on the first sitting day in 1990.* The principal
sessional order was renewed in subsequent parliaments, and eventually became
standing order 24A on 13 February 1997.%

In its report the select committee noted that although the reference of bills to
committees was envisaged as an essential part of the committee system established by
the Senate in 1970, the reference of bills since then had occurred only occasionally.
The reference of more bills to committees on a regular basis was seen by the select
committee as the next step in the development of the committee system and the
scrutiny of legislation. The select committee also noted that the desire for more
effective scrutiny and consideration of legislation was not universally accepted:

It has often encountered a traditional fear on the part of governments of
excessive delay in the enactment of legislation and undue interference
with the execution of government-determined policies. Governments
have usually seen the reference of bills to committees as a form of
procrastination in the consideration of legislation and a loss of control
by the government over the content of legislation.*’

The committee argued that the conflict between more thorough examination of
legislation and expeditious enactment of government policy was more a supposed
conflict than a real one, and that the effective examination of legislation and a greater
expedition in legislating could be perfectly compatible goals:

Intensive committee consideration of bills may help to avoid the faulty
execution of policy and policy failures by revealing defects in proposed
legislation. The consideration of bills by a number of committees may
also speed up the overall legislative process, because, while the
consideration of each individual bill may be extended, a number of bills
can be considered simultaneously.®

% 258.88, J.879.

3 J.1225.
2 ].1479.
% 11941, 1950.
3 J.2299.
¥ .2303.
% .1447.

% Select Committee on Legislation Procedures. Report, 1988. (Parliamentary Paper 398/88), p. 3.
% Select Committee, Report, p. 4.
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The committee approached its task on the assumption that it should pursue both aims
of more thorough examination of legislation and more efficient processing of
legislation.®

Having concluded that more bills should be referred, the committee argued that the
reference of bills should not be an automatic process, that the Senate must make the
actual decision as to which bills were to be referred, but that if the process was to be
an improvement on the procedures then available for direct reference by the Senate,
there needed to be some selection process to guide the Senate. The committee
therefore proposed the establishment of a selection committee which would make
recommendations to the Senate as to which bills should be referred. It recommended
that the committee be called the Selection of Bills Committee, and that its members
comprise the party whips and deputy whips—the whips being ‘a group which meets
informally on each day of sitting and which, amongst other tasks, monitors the
progress of legislation ... it would be economical of Senators’ time to make use of
this existing informal body.”*.

The select committee proposed that passage of a motion for the adoption of each
report of the Selection of Bills Committee have the effect of referring bills to
committees in accordance with the recommendations of the committee in that report.
It also proposed that amendments could be moved to vary particular recommendations
by the selection of Bills Committee, including to refer a bill not recommended for
reference by the Committee.

In respect of committees to which bills are referred, the select committee proposed
that those committees should be able to recommend amendments, but should not be
given the power actually to amend bills—that was to remain a Senate prerogative; that
committees examining bills should decide the most appropriate means of considering
each bill referred to them (that is, whether to call evidence or not and, if so, from
whom); and that committees examining bills should have one day in each sitting week
set aside primarily for that purpose (it recommended Wednesdays). The select
committee proposed that when a bill was returned from a committee and that
committee did not recommend amendments (and no amendments were recommended
in dissenting reports), the committee of the whole stage could be dispensed with,
subject to certain provisos to enable a committee of the whole stage to take place if
required. Similarly, where a committee recommended amendments which were not
contentious or did not require substantial consideration, a successful motion for the
adoption of the committee’s report could replace the committee of the whole stage
and so amend the bill, provided no other amendments had been circulated or other
objection raised.

In other recommendations the select committee proposed that debate on a motion on
notice, a motion under then standing order 196A to refer a bill to a committee
immediately after the second reading, and an amendment to refer a bill at any stage
after the second reading be limited to 30 minutes; an option for the fast-track
consideration of non-contentious bills received from the House of Representatives;

% Select Committee, Report, p. 4.

%0 Select Committee, Report, p. 7.
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and that where the particulars of an appropriation bill had been considered by an
estimates committee, consideration of the bill in committee of the whole would be
limited to matters on which the committee had made a recommendation or which
were the subject of a recommendation in a reservation attached to the committee’s
report. These recommendations were all adopted by the Senate.

The committee concluded that its proposals would provide for more bills to be
referred to committees and for more regular referral of bills, thereby allowing more
thorough examination of legislation; allow committees more time to meet to consider
legislation; avoid any significant extension of the sitting times of the Senate by saving
time in the Senate to compensate partly for the time allocated to committee meetings;
allow maximum flexibility in dealing with bills generally and in referring bills to
committees; and at the same time ensure that the Senate remained in control of
proposed legislation, of its progress and of the form in which it was finally passed.
The major change would not be in the way the Senate operated, but in a shift in the
allocation of time spent on legislation from the Senate itself to committees of the
Senate.

4

The Selection of Bills Committee

Establishment of the committee (1990)

At the time the Select Committee on Legislation Procedures reported, there were three
methods available to refer bills to committees: by a motion on notice, an amendment
to the motion for the second reading, or a motion without notice after the second
reading under then standing order 196A (this provision was incorporated into standing
order 115 when revised standing orders were adopted on 21 November 1989). Of
these, the most regularly used was an amendment to the motion for the second
reading. The select committee’s proposal for a Selection of Bills Committee to make
recommendations provided an additional, and potentially dominant, means of
referring a bill to a committee, and at any stage of its consideration.

The sessional orders establishing the Selection of Bills Committee and putting in
place other provisions relating to the reference of bills to committees came into effect
on the first sitting day in 1990, on 8 May 1990, after an election for the House of
Representatives and half the Senate in March. The Selection of Bills Committee was
established as a standing committee with the following terms of reference:

to consider all bills introduced into the Senate or received from the House of
Representatives, except bills which contain no provisions other than
provisions appropriating revenue or moneys, and to report—
(@ in respect of each such bill, whether the bill should be referred to a
legislative and general purpose standing committee; and
(b) in respect of each bill recommended for referral to a standing
committee:
(i) the standing committee to which the bill should be referred,
(ii) the stage in the consideration of the bill at which it should be
referred to the standing committee, and

11
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(iii) the day which should be fixed for the standing committee to
report on the bill.**

Although the select committee had proposed that the Selection of Bills Committee
recommend in respect of each bill whether it should be referred to a legislative and
general purpose standing committee, this was amended by the Senate to also include
select committees.*

The membership of the Selection of Bills Committee as proposed by the select
committee was also varied by the Senate from the Government Whip and two Deputy
Government Whips, the Opposition Whip and Deputy Opposition Whip, the National
Party Whip and the Australian Democrat Whip, to the following: the Government
Whip and two other senators nominated by the Leader of the Government in the
Senate, the Opposition Whip and two other senators nominated by the Leader of the
Opposition in the Senate, and the whips of any minority groups. In recent years it has
been the practice for the Manager of Government Business in the Senate to be one of
the two government senators nominated by the Leader (the other usually being the
government deputy whip). The Government Whip was to be the chair and was to
appoint a deputy chair from time to time to act as chair in the chair’s absence. In the
event of an equal vote the chair would have a casting vote.

Currently, under standing order 24A, the terms of reference of the Selection of Bills
Committee are as set out above: the committee is appointed at the commencement of
each parliament to consider all bills introduced into the Senate or received from the
House of Representatives (except bills which contain no provisions other than
provisions appropriating revenue or moneys) and to report on each bill whether it
should be referred to a legislative and general purpose standing committee or select
committee and, in respect of each bill recommended for referral, the committee to
which it should be referred, the stage in the consideration of the bill at which it should
be referred, and the day which should be fixed for the committee to report. Its
membership is still as initially set by the Senate.

Under standing order 24A, when the committee reports on any sitting day, the chair
may move that the report of the committee be adopted. Amendments may be moved
to a motion for adoption to vary a committee recommendation or to refer a bill which
has not been recommended for referral by the committee. Debate on the motion for
adoption and any amendments is limited to 30 minutes, with each senator
participating being able to speak for no more than five minutes. Upon adoption of the
report and any amendments a bill stands referred to the committee specified at the
stage specified, and further consideration of the bill is deferred until the committee
reports.® When a committee to which a bill has been referred reports on the bill, the

. 5.12.89, J.2303-5 and Appendix 4 of the report of the Senate Select Committee on Legislation
Procedures.

*2 5.12.89, J.2303—see paragraph (11) of standing order 24A.

* Where the provisions of a bill still in the House of Representatives are referred, the bill may be
introduced into the Senate and the second reading moved, but further consideration is then
deferred until the specified committee reports on the provisions. Where the provisions, or certain
provisions, of a bill are referred after the bill has been introduced in the Senate, further
consideration and passage of the bill is not deferred, such a reference being taken as the reference
of the subject matter or part of the subject matter of the bill and not of the bill itself. For an
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report is received without debate, and consideration of it deferred until the order of the
day relating to the bill is called on. The intention of this provision is that the report
and the bill should be considered together—if the report contains any
recommendations for amendments, adoption of the report would constitute part of the
formal consideration of the bill. This process is summarised in the following chart.

Chart: Reference of a bill through the Selection of Bills Committee
(If a bill is referred through the Selection of Bills Committee, further consideration of

the bill in the Senate cannot proceed beyond the moving of the second reading, unless
the Selection of Bills Committee nominates a later stage for reference of the bill.)

Selection of Bills Committee report
—whether bill to be referred
—to which committee
—at which stage
—reporting date

Report adopted
(with or without amendments)

Bill to committee ‘X’

A\ 4
Further consideration of bill is order of the
day for day fixed for presentation of report of
committee ‘X’

(Subsequent proceedings will depend on whether a motion is moved to adopt the
report of the committee, and whether a committee of the whole stage is required.)

An advice prepared in April 1990 by the Clerk of the Senate, who was the secretary to
the Select Committee on Legislation Procedures, made a number of suggestions as to

explanation of the practice of referring provisions of bills to committees see ‘Stages for the reference of
a bill’, 3 para. Onwards.
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how the Selection of Bills Committee might operate and as to how committees might
consider legislation referred to them. He noted that the procedures set out in the orders
of the Senate did not prescribe criteria for the Selection of Bills Committee to adopt in
determining which bills should be referred, and suggested that the committee might
consider:

(@ indications by senators that they would move in the Senate for a bill to
be referred to a committee;

(b) comments on a bill by the Scrutiny of Bills Committee;

(c) indications by committees and committee chairmen that they would
seek the reference of a bill;

(d) whether amendments to the bill had been circulated, and the
complexity of those amendments;

(e) whether a bill is complex or deals with technical matters; and

() whether a bill, though simple in itself, raises complex, difficult or
technical issues.

He stated that it was ‘fair to say’ that the report of the Select Committee on
Legislation Procedures, in recommending that more bills be referred to committees,
was based on a view that the majority of bills would be referred, and that where there
was any doubt bills would be referred.

The advice envisaged that the majority of bills would be referred after the second
reading, that is, after the Senate had endorsed the purpose of the bill and decided that
it should proceed, subject to any amendments to the detail of the bill:

Where a committee has been given a bill which has been read a second
time, therefore, it is reasonable for the committee to assume that it is to
consider the way in which the bill carries out its purpose, and not
whether the implementation of that purpose is necessary or desirable or
whether the bill should proceed.

Some questions related to the purpose of the bill would still be open for
the committee to examine, for example, any questions as to whether the
bill is effective in achieving the stated purpose or whether the stated
purpose is actually reflected in the bill. The second reading debate on a
bill may indicate matters related to the purpose of the bill which may
require clarification by the committee.

If a bill is referred to a committee before the second reading, this may
be taken as an indication that the committee is to consider the purpose
of the bill, whether that purpose should be implemented and whether
the bill should proceed, as well as the way in which the bill implements
its stated purpose.**

*  Advice entitled ‘Reference of Bills to Committees—Procedures adopted on 5 December 1989—

How should Committees deal with Bills?’
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When sittings commenced in 1990 there was some apprehension on the part of some
senators about whether the new procedures would work. In a letter to senators
addressing such apprehensions the Clerk summarised the benefits thus:

The new system for the reference of bills to committees offers the
promise of allowing two goals to be pursued simultaneously: more
thorough scrutiny and more careful consideration of legislation, leading
to an improvement in the quality and effectiveness of legislation, on the
one hand, and speedier processing of legislation on the other. Under
current procedures these two goals are incompatible: with all bills going
through all stages in the whole House one at a time or in packages of
connected bills, more thorough examination of legislation necessarily
slows down the legislative process. As the Select Committee pointed
out, an extension of the Senate’s sittings, which might resolve this
dilemma, does not appear to be a feasible option.

The new procedures do not involve a transfer of proceedings from the
chamber to committees, in that the usual procedures for dealing with
bills in the whole Senate are still available for use in appropriate cases.
In particular, differences over major policy questions can still be
resolved in the whole Senate.*®

How, then, did the Selection of Bills Committee develop its role, given the initial
apprehensions and expectations? The following sections examine the initial operations
and the development of the committee and canvass particular issues which arose in
the course of that development.

Operations

From the time of its first establishment the Selection of Bills Committee has met
mainly once a week during Senate sitting weeks. At times no meetings have been held
in sitting weeks when there was a consensus that no bills need be referred, and at
other times the committee has met on two or three occasions in a sitting week when
there have been a large number of bills to be considered for possible reference or
when there have been one or more contentious bills under consideration and there has
been difficulty in reaching agreement on a proposed reference.

In the early years of the committee’s deliberations the secretariat prepared summary
outlines of each bill under consideration, and provided background such as whether
the opposition had supported the bill or moved amendments in the House of
Representatives. The secretariat also provided a summary of comments by the
Scrutiny of Bills Committee. In later years this material was no longer provided, as it
was readily available in the Bills List prepared by the Senate Table Office and in the
reports and alert digests produced by the Scrutiny of Bills Committee. Current
practice is for the secretariat, each sitting week, to prepare a list of the bills before the
Senate which have not been finally dealt with by the committee and government bills
before the House of Representatives. The committee then considers each bill on the

* Clerk’s correspondence, ph/1/281, April 1990.
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list and determines whether to: (a) recommend that the bill (or the provisions of the
bill) be referred and, if so, to which committee, at what stage and with what reporting
date; (b) to recommend that the bill not be referred; or (c) postpone consideration of
the bill to the next meeting.

Some four years after its establishment, at meetings on 16 and 28 November 1994, the
committee agreed that in future it would require the provision of a statement of
reasons as to why a bill should be referred from the committee member proposing the
reference. Initially these statements were provided by letter, but a standardised form
was introduced in March 1995 which seeks the following information: the title of the
bill to be referred (or the provisions of which are to be referred), the committee to
which it is proposed to be referred, the proposed reporting date, reasons for referring
the bill (or identification of particular areas of the bill for inquiry), and a list of
suggested or possible witnesses. These statements assist the Selection of Bills
Committee in its deliberations and, as they are appended to each report to the Senate,
can also assist the committee to which the bill is to be referred. The statements do not
constitute terms of reference; they are merely indicators to the relevant committee of
the areas the proposer of the reference thought warranted inquiry, and a committee is
not limited by them (indeed, it can ignore them).

Most proposals for references are conveyed by the whips from party spokespersons in
the subject areas of the bills under consideration or, occasionally, as the result of a
request by an independent senator. Most proposals come from the non-government
parties, but the government will seek to refer bills on occasion, particularly some
controversial bills, sometimes to pre-empt a non-government reference for political
reasons but more often to ensure, in the realisation that a reference will be inevitable
(in a non-government majority chamber), that a bill or the provisions of a bill are
referred as early as possible so that the government’s legislative program is not
unduly delayed.

Where the committee is unable to agree on a recommendation, the practice is to report
this to the Senate and have the majority in the Senate decide the issue consequent on a
senator moving an amendment to the motion that the report of the committee be
adopted. If the matter in contention is an appropriate reporting date (a government
usually prefers tight reporting deadlines so that the consideration of a bill is not—in
its view—unduly delayed), an alternative approach sometimes taken is for the
committee to agree to recommend the earlier date as proposed by the government,
rather than the later date proposed by the non-government member putting forward
the reference, on the understanding that an extension of time will be granted to the
relevant committee to report if required. This understanding is usually based on an
undertaking by the Manager of Government Business at a meeting of the committee.
Very occasionally, the government has had to agree to make such an undertaking in
the chamber at the time of presentation of the committee’s report.*®

The Selection of Bills Committee’s reports are simple and brief. They usually contain
a list or table setting out the bills which, or the provisions of which, the committee is
recommending be referred, the committee to which they are to be referred, when the

" For example, see SD, 10.10.96, pp. 3859-60.
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reference should take effect and a reporting date. Sometimes these recommendations
are set out in self-contained paragraphs. If the committee is unable to agree on
whether or not a bill should be referred, the committee it should be referred to or a
reporting date, this may be set out in a brief additional paragraph. The report is
usually presented to the Senate the day after the committee meets, after the giving of
notices of motion in the Senate’s routine of business. If a proposed recommendation is
urgent, a report can be presented on the same day, by leave if the time for giving
notices of motion has passed. Upon presentation, the chair of the Selection of Bills
Committee moves that the report of the committee be adopted. This question is
usually put without debate. The relevant standing order does provide that the motion
can be debated for up to 30 minutes, but this usually only occurs where a senator in
the chamber seeks to vary or add to a committee recommendation by moving an
amendment to the motion to adopt the report.

In its early years, members of the public occasionally sought to make submissions to
the Selection of Bills Committee on particular bills in which they had an interest,
arguing a case or giving reasons why the bill should be referred for committee
examination or setting out perceived deficiencies in a bill. Generally, the committee
did not, and does not, encourage such submissions, preferring instead that any
representations concerning references be made to the various party spokespersons and
independents, whose views would then be fed into its considerations. As most
members of the committee were whips, they wished to keep the process of selecting
bills simple and tight, and not venture into what could easily become preliminary
inquiries into a bill. If an unsolicited submission was received in respect of a bill
which was referred, the practice was to forward it, if so agreed with the author, to the
committee to which the bill had been referred.

Occasionally, when the Selection of Bills Committee is aware that bills it is about to
consider may be referred directly in the Senate it will defer a recommendation on
them until an outcome is known. Such direct references are usually in respect of the
more contentious bills, on which more time for debate on the proposed reference is
required than is available in the consideration of a Selection of Bills Committee
report. An example is in report 5 of 1999, presented on 31 March 1999, in which the
committee advised: “The Committee resolved to make no recommendation in respect
of 12 bills relating to a new tax system on the basis that notice had been given in the
Senate on 30 March 1999 by Senator Murray of a motion to refer the bills to the
Select Committee on a New Tax System.’*” Sometimes the opposite can occur: a
reference is proposed through the Selection of Bills Committee to pre-empt a possibly
longer debate on the reference in the chamber.

Formative years*
The first Selection of Bills Committee was established under a sessional order which

came into effect on the first sitting day of 1990, on 8 May 1990. Members other than
the ex officio members were appointed on 11 May 1990 but the committee did not

47 1.680.

*  The author was kindly granted permission by the Selection of Bills Committee to refer to and
quote past minutes of the committee.
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hold its first meeting until 24 May 1990. The committee proceeded cautiously: after
discussion of a background paper on the committee’s role and possible procedures
prepared by the secretariat, the committee considered the bills then before the Senate.
The committee resolved only that all bills remaining on the Notice Paper be re-
assessed for possible reference at the next meeting.

The next meeting was held on 29 May 1990. At that meeting the committee
considered a list of the bills then before the Senate. The committee discussed a
proposal to refer two bills to committees, but deferred any action until consultations
had taken place with the relevant ministers and shadow ministers. When the
committee met again on 31 May the consultations had not been completed and so any
decisions were held over to the fourth meeting, to be held in the first week of the
budget sittings in August. At that meeting, held on 23 August 1990, the committee
resolved to recommend that nine bills be referred to standing committees, including
the two bills first proposed for reference in May. The committee’s recommendations
were reflected in its first report to the Senate, presented on 24 August, and adopted on
the motion of the chair of the committee.*

Throughout 1990 and into 1991 the government members of the committee tended to
take a cautious approach to the reference of bills to committees: they wished to
minimise the number of bills being referred. After having recommended the reference
of nine bills in August, the committee appears to have felt that it may have been over-
zealous, and the minutes of the next meeting, held on 13 September 1990 record the
following: ‘The committee also discussed the criteria for referring bills to committees
and resolved that in future the Selection of Bills Committee would be more selective
in determining which bills should be referred.” No bills were recommended for
reference at that meeting, and only one at the next.

Report 4, presented on 11 October 1990, saw a number of firsts. This was the first
Selection of Bills Committee report to record disagreement about which committee
would be most appropriate to examine a bill or the provisions of a bill. It was also the
first report whose recommendations were amended by the Senate. It was the first time
that a report resulted in provisions of the same bill being referred to different
committees, and the first time that bills were recommended for reference before the
second reading, that is, immediately—all previous recommendations having been for
reference after the second reading. The reference of bills before the second reading
became more common in 1991 and 1992 and the norm from 1993 on. The practical
reason for the change to the reference of a bill before the second reading, and later to
the reference of provisions of bills not yet in the Senate, was that it allowed more time
for consideration of a bill by a committee without unduly affecting the government’s
legislation timetable.

Report 7, presented on 8 November 1990, produced another first—the only occasion
that the committee reported a change of mind on the reference of a bill on the basis of
comments by the Scrutiny of Bills Committee in respect of that bill. The committee
reported that: ‘In the light of comments contained in Alert Digest No. 8 of 1990 and
Report No. 7 of the Scrutiny of Bills Committee, the committee has reviewed its
previous recommendation not to refer the Excise Tariff Amendment Bill 1990 to a

49 J.248.
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committee [this recommendation was in report 6, presented on 17 October].
Accordingly, the committee recommends ... [t]hat the [bill] be referred to the ... *.®
When the Selection of Bills Committee was established, concerns raised by the
Scrutiny of Bills Committee in respect of a bill were suggested as one consideration
which the committee might take into account in determining whether to recommend
that a bill be referred.>* Such concerns have been a factor in recommendations of the
Selection of Bills Committee from time to time (or a factor in decisions by individual
members of the committee to propose particular references), but report 7 of 1990 is
the only one to specifically record that Scrutiny of Bills Committee concerns were the
determining factor in initiating a reference by the Selection of Bills Committee.

In all during 1990 the committee met on 14 occasions, producing nine reports which
resulted in 21 bills or provisions of bills being referred to committees. Another six
bills were referred directly by the Senate, that is, independently of recommendations
by the Selection of Bills Committee. In 1991 the committee moved into full stride,
meeting on 29 occasions and producing 26 reports—the most in both cases for any of
the first 12 years of its existence. Thirty-seven bills were referred through the
Selection of Bills Committee in 1991, with another five being referred directly by the
Senate. Statistics relating to the meetings and reports of the Selection of Bills
Committee can be found in Table 3. Tables 2 and 4 provide details of the reference of
bills to committees through the Selection of Bills Committee (Table 2—total bills,
and Table 4—bills and packages of bills).*

All of the committee’s reports for 1990 were adopted by the Senate, but in two cases
with amendments to the motion for adoption which varied recommendations of the
committee in those reports. The first amendment to a motion to adopt a Selection of
Bills Committee report occurred in respect of report 4, presented on 11 October 1990.
The amendment concerned a bill on which there had been differing views within the
committee about the most appropriate standing committee to which to refer the bill. In
the event, the committee recommended referral to a particular standing committee, but
this recommendation was changed as a result of an amendment moved in the Senate
by an opposition member of the committee to refer various provisions of the bill to
two standing committees, and to provide for a later reporting date than that
recommended by the committee.®® The second occasion a motion to adopt a report
was amended was in respect of report 6, presented on 17 October 1990. The
committee had reported that it had decided, by majority decision, not to refer certain

%3397

1 See, for example, the Advice by the Clerk of the Senate of April 1990, Clerk’s correspondence
ph/1/281. The Scrutiny of Bills Committee reports on bills (and can report on Acts) as to whether
their provisions trespass unduly on personal rights and liberties, make those rights, liberties or
obligations unduly dependent upon insufficiently defined administrative powers or upon non-
reviewable decisions, inappropriately delegate legislative powers or insufficiently subject the
exercise of legislative power to parliamentary scrutiny (see Senate standing order 24).

Where the Senate refers a number of related bills to a committee, and the committee concerned
produces one report on the bills referred, this paper has treated the reference statistically as a
single reference, as distinct from counting each bill as a separate reference. This produces the
more meaningful comparisons. The tables in this paper, where relevant, deal with the reference of
packages of bills, except for Tables 1 and 2, which count individual bills.

% 11.10.90, J.322.

52

19



20

provisions in a bill to a particular standing committee as proposed by the non-
government parties. When the chair of the committee moved that the report be
adopted, an opposition member of the committee successfully moved an amendment
to refer those provisions, but to a different committee.

These two experiences led to the committee developing a more consensual approach,
with votes within the committee becoming rare: it was acknowledged that whatever
the majority on the committee might recommend, in the end the numbers in the Senate
would decide. The practice in later years when the committee could not reach
agreement was for it simply to report its disagreement and leave it to the Senate to
determine an outcome, rather than the majority on the committee making a
recommendation which might then be overturned in the Senate. The next amendment
to a motion for the adoption of a Selection of Bills Committee report did not occur
until 1996, when there was one. In 1998 amendments were agreed to in respect of
seven Selection of Bills Committee reports, with five of those relating to situations
where the committee had reported that it was recommending the reference of a bill but
was unable to agree on the appropriate committee or on a reporting date. The
amendments were to settle the committee to which the bill was to be referred and/or to
set a reporting date. There was one amendment to a motion to adopt the committee’s
report in 1999, five in 2000 and one in 2001—a total of 17 in 12 years. For details, see
Table 3.

From time to time recommendations in Selection of Bills Committee reports adopted
by the Senate have been varied subsequently by the Senate to meet changes in
circumstances, particularly the need to consider certain bills earlier than would have
been possible at the agreed stage for the reference to take effect or under the agreed
reporting deadline. Additionally, where committees have been unable to complete
their inquiries within the timeframe originally recommended by the Selection of Bills
Committee and adopted by the Senate, motions from those committees for extensions
of time have usually been agreed to by the Senate.

In the early years of the Selection of Bills Committee, it sometimes initiated a change
in a Senate decision on a report by making a revised recommendation in a subsequent
report. The example quoted above in respect of the Scrutiny of Bills Committee
concerns is one instance. Another is contained in report 1 of 1991, presented on 14
February 1991, which records the following: ‘In view of the number of amendments
which the Government proposes to move to the Education Services (Export
Regulation) Bill 1990, the committee has reviewed its previous recommendation not
to refer the bill to a committee. The committee understands it would assist with the
programming of the legislation if the bill was referred immediately to a committee for
consideration ... Accordingly, the committee recommends ... *.>* This was also the
first occasion on which the committee recommended that proposed amendments to a
bill be referred to the relevant committee with the bill. A third example is one in
which the committee’s change of mind was prompted by representations by other
senators. In report 3 of 1992, presented on 26 March 1992, the committee reported
that: ‘in the light of representations made by several Senators, the committee has
reviewed its previous recommendations that [six bills] not be referred to committees.
The committee recommends that these bills be referred to committees in accordance

% 1748,
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with the following schedule ... ’.* In later years the committee initiated fewer
changes—these were usually initiated directly in the chamber. This practice arose
partly from convenience, in that it avoided the intermediate step of reconsideration by
the committee of an earlier recommendation on which the chamber had already
decided. Rather than have the argument twice—once in the Selection of Bills
Committee and again in the chamber—it was felt that the matter was better raised
initially in and determined by the Senate, where in any case the matter would
ultimately be determined.

The sessional order originally adopted by the Senate to establish the Selection of Bills
Committee, and later standing order 24A, provided that the committee could also
recommend the reference of bills to select committees. The first such recommendation
occurred in report 18 of 1992, presented on 12 November 1992, when the committee
recommended that a bill and certain provisions of another bill be referred to the Select
Committee on Superannuation.® In the following year the committee recommended
the reference of another seven bills to the Select Committee on Superannuation
(report 3 of 1993, presented on 2 September 1993),*” with other recommendations to
refer bills to this and other select committees occurring in subsequent years.

In August 1994, on the recommendation of the Procedure Committee,” the Senate
varied® the then existing structure of committees so that the legislative and general
purpose standing committees were divided into two streams of parallel committees:
legislation committees and references committees. The legislation committees were to
inquire into and report on bills or draft bills referred to them, annual reports and the
performance of departments and agencies. They were also to do the work previously
performed by estimates committees: the examination of estimates of expenditure.

Henceforth, recommendations to refer bills by the Selection of Bills Committee were
to legislation committees, apart from the occasional recommendation to refer a bill to
a select or other standing committee (for example, the Regulations and Ordinances
Committee). There was nothing procedurally to prevent the committee recommending
the reference of a bill to a references committee, but in practice such references were
moved in the chamber, either by motion on notice or, occasionally, by amendment to
the motion to adopt a Selection of Bills Committee report.

Meeting times for committees to consider bills

The report of the Senate Select Committee on Legislation Procedures argued that one
day each sitting week should be set aside for committees to meet to consider the bills
referred to them. It said the committees should also be free to consider other matters
on that day, or to consider legislation at other times. Without this provision of time,
the report argued, the committees would be hard-pressed to find time to deal
expeditiously with bills referred to them without limiting their other inquiries. The

2124,
% 1.3050.
S 3444,

58 First report of 1994, June 1994.
% 24.8.94,1.2049.
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select committee recommended that the Wednesday of each sitting week be set aside
for committee meetings. This recommendation was incorporated in the sessional
orders adopted on 5 December 1989 which were to come into effect on the first sitting
day in 1990.

The Senate’s decision to set aside Wednesdays was short-lived. On Tuesday, 21
August 1990 the Manager of Government Business in the Senate, by leave, moved a
motion to vary the order of 5 December 1989 so that it did not come into effect until
the commencement of the next sitting week, thus enabling the Senate to sit that
Wednesday. The motion was passed without debate.®® This was three days before the
Selection of Bills Committee presented its first report, on Friday, 24 August. The
Senate did not sit on Wednesday, 12 September 1990, in the next sitting week, thus
enabling committees to meet on that day, but, on Monday, 17 September, overrode the
order with respect to Wednesday sittings for a second time to enable the Senate to sit
on Wednesday, 19 September.*

The requirement that the Senate not sit on Wednesdays was permanently abandoned
the next day, on 20 September 1990, when, on the motion of the Leader of the
Opposition in the Senate, the day set aside for committee meetings was changed to
Fridays.®” The change of mind concerning Wednesdays probably occurred because
both the government and the opposition did not want to lose a whole sitting day mid-
week—presumably, in the case of the government, because it did not believe the
increased consideration of bills by committees would compensate for the time lost for
consideration of government legislation on Wednesdays and, in the case of the
opposition, because it saw more political advantage in the Senate sitting on
Wednesdays than Fridays.

At the time of the change it was hoped that consideration of bills would take place
principally on the Friday of sitting weeks, and that committees would report on the
next sitting day—there was a general expectation that any bills requiring longer
consideration or a full-scale public inquiry would normally be referred by means of an
amendment to the motion for the second reading rather than through the Selection of
Bills Committee. As Table 7 and Appendix 2 show, this aim of a fast turn-around in
the consideration of bills referred through the Selection of Bills Committee was rarely
realised: the average length of time for committee inquiries into bills referred through
the Selection of Bills Committee over the first 12 years was 49 calendar days.

Current practice is for committees considering bills to meet on Fridays if convenient,
but they also meet at other times as necessary, including around and, with the leave of
the Senate during, sittings.

0 21.8.90, J.213.
81 J.277.

62 Notice of the change had been given on 24.8.90, J.251, and the motion was carried on 20.9.90,
J.297.
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Committees to which bills referred

Of the total of bills referred to committees in the first 12 years of the operation of the
Selection of Bills Committee (the period 1990 to 2001), 80% were referred as a result
of recommendations by the committee. That is, of the 676 bills referred, 544 were
referred through the Selection of Bills Committee, and 132 directly by the chamber.
The total of bills referred through the Selection of Bills Committee was some 22% of
all bills introduced in the Senate and received from the House in the period. The total
of bills referred through the Selection of Bills Committee and directly by the chamber
in the same period was 27% of all bills introduced in the Senate and received from the
House. For a year-by-year summary see Table 2. For details of the individual bills
recommended for reference by the Selection of Bills Committee see Appendix 2, and
for details of bills referred directly by the chamber, see Appendix 3.

In comparison, the total of bills referred by the Senate in the period 1970 to 1989,
before the Selection of Bills Committee came into being, was 55, or 1.3% of the total
of bills introduced in the Senate and received from the House in that time (see Table
1). Thus a combination of a better mechanism for referring bills and a shift in attitude
on the benefits of referring bills saw a marked increase in the numbers going to
committees.

Of the total of bills referred in the period 1990 to 2001, 85% were referred to
legislative and general purpose standing committees, and the remaining 15% to select
committees and occasionally other committees such as joint committees and the
Regulations and Ordinances and Scrutiny of Bills committees. In the previous 20
years, 1970 to 1989, references were almost equally divided between the legislative
and general purpose standing committees and select and other committees (Table 1).

Of the bills and packages of bills referred in the period 1990-2001, 84% were referred
through the Selection of Bills Committee and 16% directly by the chamber. For
details see Table 4.

Stages for the reference of a bill

When the Select Committee on Legislation Procedures made its recommendation for
the establishment of a Selection of Bills Committee, it considered that bills would
normally be referred after the second reading, on the basis that the consideration of a
bill by a committee would be most profitable after the Senate had determined the
question of whether the bill should be agreed to in principle, and that committees were
best suited to consider the details of bills rather than their policy.®® But it did not seek
to foreclose any options in respect of the consideration of bills by committees, and
also stated that the standing committees ‘should be left free to consider any aspect of
bills referred to them’, whether matters of policy or detail.*

In fact, the select committee’s preferred approach was not followed for long by the
Selection of Bills Committee. In 1990, the first year in which the committee operated,

8 Senate Select Committee on Legislation Procedures, Report, 1 December 1988, pp. 11-12.

% Report, p. 12.
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all but three of its recommendations were for a reference after the second reading.
However, a number of these were amended by the Senate either upon the adoption of
a committee’s report or subsequently when it became apparent that the reference
would be too late to suit the then government’s legislation timetable. The same
occurred in the following two years: in total, the Senate amended 12
recommendations to refer bills after the second reading in the first three years. Except
for three amendments in 1995, there were no such changes after 1992 because the
recommendations, more and more, were to refer bills or provisions of bills before the
second reading. Details are in Table 5. The government of the day might have been
willing to maintain references after the second reading if the outcome had been
committee recommendations which effectively resulted in the committee of the whole
stage not being required, that is, if there was a quid pro quo in terms of a saving in
chamber time, at least in respect of the more non-contentious amendments, as was
envisaged by the select committee. But such a saving was not apparent. It can be
argued that consideration in a standing or select committee of the policy of a bill does
save time—in that it informs the chamber debate and may lead to fewer issues being
raised in committee of the whole, but these are not savings capable of easy measure:
the absence of a committee of the whole stage in the consideration of eligible bills
would have been a more concrete outcome.

The trend to the early reference of bills was taken a step further when, from 1994
onwards, the Selection of Bills Committee began referring the provisions of bills still
in the House of Representatives (see Table 6). The standing order which establishes
the Selection of Bills Committee requires it to consider ‘all bills introduced into the
Senate or received from the House of Representatives [emphasis added], except bills
which contain no provisions other than provisions appropriating revenue or moneys.’
While this requirement appears to exclude the committee’s consideration of bills still
in the House of Representatives, the Senate has long accepted that its committees are
able to consider the provisions of bills still in the House, that is, consider the content
of a bill although the bill is not formally before the Senate. This practice first became
common in the 1970s in connection with estimates consideration of the appropriation
bills: the contents of the appropriation bills were ‘repackaged’ as the “particulars of
proposed expenditure’ and referred to Senate committees for estimates examination
while the House was still considering the bills.

Precursors of the move by the Selection of Bills Committee to the practice of
recommending the reference of the provisions of bills still in the House of
Representatives are found in the following three reports. Report 5 of 1990 advised
that the committee had considered bills introduced into the Senate ‘or which are
expected to be received from the House of Representatives later today’,” report 6 of
1990 referred to the consideration of bills “‘which are expected to be received from the
House of Representatives later this week’,*® and report 2 of 1991 referred to the
consideration of bills ‘which are expected to be received from the House of
Representatives during the next two sitting weeks’.®” In these early instances the

% Presented 11.10.90, J.328.
6 17.10.90, J.351.

67 19.2.1991, J.771. Also in 1991, in report 16, presented on 22.8.91, J.1440, the committee made its
first recommendation to refer a bill contingent on its introduction in the Senate. The bill was the
Insurance Acquisitions and Takeovers Bill 1991.
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actual reference of the bill, or of particular provisions, did not occur until after the bill
had been introduced in the Senate, but from 1994 onwards the committee routinely
began recommending the reference of the provisions of bills still in the House of
Representatives and nominating ‘immediately’ as the stage for reference in such
cases, rather than ‘before the second reading’ or ‘after the second reading’.

The first recommendation by the committee for the reference of the provisions of a
bill still in the House of Representatives is in report 11 of 1994, presented on 30 June,
when the committee recommended that the provisions of the Trade Practices
Amendment (Origin Labelling) Bill 1994 be referred immediately.® The report was
adopted by the Senate. At the time the bill was still in the House of Representatives.

In 1996 the committee went a step further and, for the first time, recommended that
the provisions of a bill not yet in either House stand referred upon its introduction in
the House of Representatives. The bill was the Health Insurance Amendment Bill
(No. 2) 1996, and the committee, in its report 16 of 1996, recommended that the
provisions of the bill be referred ‘upon introduction in the House of
Representatives’.®® The bill was introduced in the House on the same day the
Selection of Bills Committee reported. A second such recommendation, in respect of
two bills, was made in report 11 of 1997, presented on 26 June 1997.

In 1994 the Selection of Bills Committee made five recommendations out of 37 to
refer the provisions of bills or packages of bills still in the House. In 1995 just under
half (48%) of the recommendations by the committee were to refer the provisions of
bills or packages of bills still in the House. In the next three years, 1996-98, 78% of
all recommendations by the committee were to refer the provisions of bills or
packages of bills still in the House, and in the three-year period 1999-2001 the figure
was 64%. The average for the period 1994 (when the provisions of bills were first
referred) to 2001 was 61%. For details, see Table 6.

In summary, the committee began in 1990 by recommending that bills be referred
‘after the second reading’. In the case of one bill, it recommended that the bill be
referred ‘before the second reading’, and with two other bills that they be referred
‘immediately’—Dboth these bills had been introduced into the Senate on the previous
day. In 1991 and 1992 bills or provisions of bills were recommended for reference
‘after the second reading’, ‘before the second reading’, ‘immediately’ and, in one
instance, ‘immediately after introduction in the Senate’. In 1993 the committee began
using ‘immediately after the conclusion of the Minister’s second reading speech’, and
continued to use this until early 1995 when the standard term for the stage at which a
bill was to be referred became ‘immediately’.

From 1995 onwards, the almost exclusive use of the term ‘immediately’ to prescribe
the stage for the reference of a bill, and the reference in the majority of cases of the

% The Selection of Bills Committee had previously recommended, in report 7 of 1994, presented on

12 May, that this bill be referred immediately after the conclusion of the Minister’s second
reading speech (J.1678), but made a new recommendation in report 11.

% Report 16 of 1996, presented 17.10.96, J.740.
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provisions of bills still in the House of Representatives, are both a recognition—and
an acceptance—of the desire by all parties for an inquiry into a bill to commence as
early as practicable.

There were probably three main reasons why the Selection of Bills Committee moved
to recommending that bills be referred before the second reading and then that the
provisions of bills be referred before their introduction in the Senate. Two of these
were primarily logistical: the immediate reference of a bill on its introduction in the
Senate enabled earlier committee consideration than would be the case if the reference
had to wait until the second reading, and there was strong pressure from the
government of the day in many cases for early reference so that its legislation
timetable was not unnecessarily delayed. Early reference suited the non-government
parties because it allowed more time for committee consideration. A reference before
the second reading overcame the practical difficulty with a recommendation to refer a
bill after the second reading which was that it was contingent: committees did not
know when the reference was likely to go to them formally because the date of the
second reading was usually not known in advance. Once a bill had been read a second
time, the government was keen to finalise proceedings on the bill.

The third reason related to the purpose of the referral. It became increasingly apparent
that the majority of references were motivated by a desire to examine policy issues as
well as, or instead of, the detail of a bill. The two are not mutually exclusive, of
course, but early reference made examination of both easier, and to an extent led to a
blurring of the distinction between the two envisaged by the select committee on the
basis of whether a reference was made before, or after, the second reading. The trend
to more emphasis on the consideration of policy matters reflected a trend towards
increased polarisation of the parties in the chamber and in committees. The result was
that politics featured more strongly in committee inquiries—not infrequently, there
was little movement from party positions on particular issues, and more of the
questioning of witnesses was directed at trying to discredit or weaken the position
held by the opposing party and to shore up one’s own, rather than seeking to examine
issues on their merits. This led to an increase in the number of minority and dissenting
reports reflecting the views of the relevant parties, fewer majority reports
recommending amendments, and where amendments were proposed, more
amendments being proposed in general rather than specific terms. For details see
Tables 10 to 12.

Over time the change to the early reference of a bill became self-perpetuating. As the
government of the day did not have the numbers in the chamber to control references,
it preferred to see bills referred earlier than later in order to broadly maintain its
legislation timetable. Non-government parties preferred an early reference to enable
them, in the case of the more controversial inquiries, to extract maximum political
benefit. The major benefit of the early reference of a bill from a public policy point of
view was that longer timeframes provided greater opportunity for consultation and
public input.

Reporting dates

Probably the area which has caused most difficulty for the Selection of Bills
Committee has been nominating the date on which a committee is to report.
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The standing order establishing the Selection of Bills Committee requires it to
recommend a reporting date for each bill or package of bills it seeks to have referred
to a committee. The expectation initially—an expectation which governments anxious
about their legislation program periodically reiterate—was that committee
consideration of the majority of the bills referred through the Selection of Bills
Committee would be short and to the point, more often than not requiring no more
than a few days. Most references were expected to be after the second reading and so
concerned only with the detail of the bill and possibly the recommendation of agreed
amendments. These expectations were reflected in the formula used by the committee
in its initial recommendations for a reporting date when it commenced in 1990. In its
first report, presented on 24 August 1990, the committee recommended in respect of
seven bills that they be reported on ‘the sitting Thursday first occurring after the bill is
referred’. At the time the intention was that the Senate would not sit on Wednesdays,
that committees examining bills would meet on that day and that, except with more
complex bills, the committees would report to the Senate the next day. When the
proposal for the Senate not to sit on Wednesdays was abandoned, and the Friday of a
sitting week became the preferred day for committees to meet to consider bills, the
recommendation became ‘the sitting day first occurring after the bill is considered on
a committee Friday” and then “the sitting day first occurring after the bill is considered
on a Friday reserved for committee meetings’ (see Appendix 2 for example
references).

These last two formulations appear to introduce some uncertainty, in that the actual
Friday on which a committee might consider the bill was left open: “ ... a Friday
reserved for committee meetings’. In practice, however, the recommendation was
interpreted as being the next Friday after the reference took effect. This is evidenced,
for example, in the reference to a committee of the Disability Discrimination Bill
1992 and the Human Rights and Equal Opportunity Legislation Amendment Bill
1992. The Selection of Bills Committee recommended in report 13 of 1992, presented
on 9 September 1992, that the bills be referred after the second reading. This
reference became effective on Wednesday, 7 October 1992, when the bills were read a
second time. The Journals of the Senate on that day record the following entry after
the bills were read a second time: ‘Pursuant to the order of the Senate of 9 September
1992 the [bills] stand referred to the Standing Committee on Community Affairs for
consideration and report on or before 12 October 1992 [12 October being the first
sitting day after the Friday of that sitting week].”” On Monday, 12 October, the chair
of the Standing Committee on Community Affairs moved for an extension of time in
the following terms: ‘That the order of the Senate of 9 September 1992, requiring the
Standing Committee on Community Affairs to present its report on the [bills] today
[emphasis added], be modified to provide that the committee present its report on 14
October 1992.°™

That the formulation it was using could be interpreted more broadly than intended was
formally recognised by the Selection of Bills Committee in late 1992. The minutes of
a meeting held on 30 November 1992 record that the committee discussed the form of

0 32841.
o .2876.
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words used to nominate a reporting date and continued: ‘It was decided that there was
a problem with the formula and that this could be overcome by using the following:

On the sitting day first occurring after the bill is considered on a Friday
reserved for committee meetings first occurring after the bill is referred
to the committee.

However, whether through error or because it was seen as a convenient short form for
use in the tabular format used to make recommendations in Selection of Bills
Committee reports at that time, the original formulation of ‘the sitting day first
occurring after the bill is considered on a Friday reserved for committee meetings’
continued to be used in reports after 30 November until it was abandoned altogether
in October 1993. After October 1993 the use of specific reporting dates, previously
used intermittently, and then the use of ‘immediately’, became standard practice.

As stated, one of the major areas for disagreement within the Selection of Bills
Committee has been in arriving at recommendations on a reporting date, thus
determining the length of time of an inquiry. As a generalisation, and as discussed
previously, governments usually prefer short inquiries which have minimal impact on
their legislation programs, while non-government parties usually prefer longer
inquiries—partly to ensure thorough consideration but also to capitalise on any
political advantage there might be in a lengthy and detailed consideration of
controversial bills. As a result, disagreements on reporting dates have been the most
difficult issue for the committee to resolve.

In the first years of the Selection of Bills Committee, the government attempted to use
its then majority on the committee to make recommendations, only to have most of
them overturned in the chamber by the Senate’s non-government majority. In
subsequent years there has been greater effort to try and reach a compromise within
the committee acceptable to at least the major parties. In recent years, where the
committee has been unable to reach agreement on a reporting date for a particular bill,
rather than a majority within the committee making a recommendation, the committee
has left it to the Senate to make a determination by advising that it was unable to
reach agreement on a recommendation for a reporting date. The Senate vote on an
amendment to the adoption motion, setting a reporting date, would settle the issue.

The initial aim of quick inquiries by committees into bills referred through the
Selection of Bills Committee was not realised—in part because the committees
examining bills did not or were unable to fulfil the initial expectation that to a large
extent their deliberations would be an examination of the detail of a bill in substitution
for the committee of the whole stage. Committees increasingly did not allow
themselves to be limited to an examination of the detail of a bill, and the examinations
of policy matters as well as detail led to regular requests for extensions of time.

Although the Selection of Bills Committee generally aimed for the earliest possible
reporting dates acceptable to all (or at least the two major) parties, nevertheless the
inquiry time allowed frequently proved inadequate. In the 12 years under
consideration, the committees to which bills and packages of bills were referred
sought extensions of time for slightly more than half (51%) of the total references
made through the Selection of Bills Committee. In the first year, 1990, 35% of
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references made through the committee were granted extensions of time; in the
following year it was 48%. The greatest number for any one year was in 78% in 1998.
The extensions ranged from a day to a total of more than six months: the majority
were for periods of a few days to up to two weeks. For those references where
extensions of time were sought, on most occasions only one extension was required
and granted, although in almost 30% of cases there were two or more extensions, and
in eight cases (4%) four or more. For details, see Tables 8 and 9. The extensions
resulted from a range of causes, including committees’ heavy workloads and
competing priorities as well as the need, with some inquiries, for additional time to
hear witnesses, consider evidence and finalise a report.

At a meeting of the Selection of Bills Committee on 17 April 1991 the committee
discussed the practical difficulties of considering legislation within the tight time
constraints ‘now operating in the Senate’. Senator MclLean, of the Australian
Democrats, referred to the difficulties facing members of his party in attending
various committees considering legislation and the very short lead time for senators to
become familiar with the content of bills ‘and to have amendments prepared’—
perhaps one reason why the consideration of specific amendments by committees as
originally envisaged never really got off the ground.

In 1990, instead of each inquiry taking only a few days, committees took an average
of 18 days per legislation inquiry. The shortest inquiry took five days and the longest
61. Additionally, of the 20 references made through the Selection of Bills Committee
in 1990, five were subsequently withdrawn and two were deemed to have been
reported. Most of the withdrawals/deemed to have been reported decisions resulted
because the stage at which the reference took effect—after the second reading—did
not come quickly enough for the government, which wanted to finalise consideration
of the bill or bills involved.

In 1991 each legislation inquiry took an average of 30 days and, apart from 1992, the
average has exceeded that figure in all subsequent years, with the average length of an
inquiry over the period 1990 to 2001 being 49 calendar days. See Table 7 for details;
Appendix 2 provides the length of inquiry for each reference.

Where there was pressure for a bill to be reported on the date initially set, complaints
about the lack of time to properly consider the bill became more frequent, particularly
where it was seen that the bill could have been referred earlier. To take just one
example, found in additional comments by a then-government backbencher implicitly
critical of his government in respect of a bill referred in 1993:

I have previously expressed concern about the very tight reporting
deadlines being given for some Senate references to Committees. |
repeat those concerns: that there is a danger that the Committee system
may break down if Committee reports are inadequate due to the lack of
time to examine witnesses and to prepare and deliberate upon a report.”

2 Report of the Standing Committee on Legal and Constitutional Affairs on the Migration Laws

Amendment Bill 1993: additional comment by Senator Jim McKiernan.
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The complaint was that a bill introduced in the Senate on 29 August was not referred
to the committee until Wednesday, 29 September, with a reporting date of the first
sitting day after consideration of the bill on a Friday reserved for committee
meetings—that Friday. A public hearing took place on the Friday, and the report on
the bill was tabled on the next sitting day, Tuesday, 5 October. The senator added:
‘My concern is the near last minute reference of a Government decision that been
public knowledge for some four (4) months [a reference to the announcement of a
Cabinet decision to introduce the bill].’

The same committee, in its report in the following year on the Crimes (Search
Warrants and Powers of Arrest) Amendment Bill 1993 (referred 8 February 1994),
which was tabled on 21 February, commented:

The Committee wishes to note that consideration of this Bill has raised
issues about the mechanics of the Committee system. Clearly adequate
time must be provided for the Committee to examine a Bill and for the
Government to reflect on and respond to opportunities to remedy
defects which are identified. The Committee will be making a
submission to the Procedure Committee on this issue.”

Complaints about the inadequate time given to committees to conduct a bills inquiry
have been a regular feature of the reference of bills throughout the period, not only
from committees and their members, but from organisations and experts asked, at
short notice, to make a submission and appear as a witness, who have complained that
they have not had time to prepare a proper submission.

On the other hand, occasionally there have been instances where the time available for
examination of a bill has been shortened by a committee or committee majority
because it saw no need for further inquiry. The majority report of the Employment,
Education and Training Legislation Committee on the provisions of the Student
Assistance (Youth Training Allowance) Amendment Bill 1994 was presented on 17
November 1994. The provisions of the bill had been referred on 9 November for
report on 5 December. The committee, after receiving the government’s proposed
amendments and considering the bill at a private meeting, reported:

The Committee resolved that as the views of the interested parties were
well known and had already been brought to the attention of the
Minister and the Committee members, there was no additional benefit
to be gained from taking further evidence in a public hearing. The
Committee resolved to refer the Bill back to the Senate for its
consideration. The Committee has no further comment to make upon
the Bill.

This was an example of the majority overriding the non-government minority, which
indicated in a dissenting report that it wanted to take evidence in public hearings.

" Report, paragraph 1.75.
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Thus, over the years, the Selection of Bills Committee has moved away from trying to
make a distinction between a reference to consider policy matters and a reference to
consider the detail of a bill, whether a bill is referred before or after the second
reading. Where there are strong divisions within it on the making of a
recommendation, it only rarely makes a majority recommendation, preferring instead
to leave a determination to the Senate. And generally it does not play a strong role in
selecting bills, leaving that, in the main, to the parties and independent senators.

Nevertheless, the work of the Selection of Bills Committee has been effective. It does
play a moderating role on occasions in respect of different party preferences on a
reference or a reporting date. It does sometimes query the need for a reference. It does
maintain an overall ‘watching brief” on the numbers of bills going to various
committees. And it does provide a forum for the party whips and managers to discuss
matters relating to bills references. Without it, the Senate would have been spending a
lot more time considering individual motions to refer bills to committees, and
probably a lot fewer bills would have been referred.

5

Consideration of bills by standing and select committees™

Legislative and general purpose standing committees, and some select committees—
particularly the Select Committee on Superannuation—had 384 bills and packages of
bills, involving a total of 544 bills, referred to them through recommendations by the
Selection of Bills Committee in the 12-year period under consideration. The
references produced 364 reports to the Senate—the figures do not reconcile because
in some cases a reference was withdrawn, or the bills involved were deemed to have
been reported, and so there was no report from the committee; conversely, in other
cases, a reference involving the same bill or package of bills may have been made to
more than one committee, resulting in two or more reports.

In the following, this paper examines the consideration by committees of the bills and
packages of bills referred as a result of recommendations by the Selection of Bills
Committee; it does so through statistics based on the reports to the Senate. In the case
of majority reports, accompanied by one or more minority or dissenting reports or
additional comments, these are collectively counted as one report to the Senate. For
details on reports on bills see Table 10.

The following will examine to what extent committee reports were unanimous; how
often there were minority or dissenting reports; the extent to which committees
recommended amendments and whether these were in specific or general terms, or
both; the extent to which committees held public hearings, and whether a minister or
parliamentary secretary with responsibility for matters in the bill attended a public
hearing for questioning or to put the government’s view.

A valuable companion study to this section is Kelly Paxman, ‘Referral to Bills to Senate

Committees: An Evaluation’ Papers on Parliament, No. 31, June 1998.
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Minority/dissenting reports

Committees made 364 reports, an average of 30 reports a year, over the period. Of the
364 reports presented, 128 (35%) were unanimous reports. The other 236 were
majority reports accompanied by minority/dissenting reports and/or additional
comments, except for five reports where there was no majority report and separate
reports were made by the various parties or by groups of senators (mainly some
reports by the Select Committee on Superannuation and in the case of ‘conscience
vote’ bills). Most majority reports were accompanied by two or more
minority/dissenting reports, or additional comments: in the 12 year period there were
375 minority/dissenting reports in total and 73 additional comments.

In the first three years, 1990-92, the number of unanimous reports each year was
consistently above 60% of the total. From 1993 on, the number of unanimous reports
each year was less than half, falling to a low of 8% of the total for 1997, before rising
again each subsequent year to reach 46% in 2001. The year 1997 also had the most
minority/dissenting reports and additional comments of any of the 12 years under
examination.

Some 20% of reports included additional comments, a category usually falling
between agreeing with the majority and making a minority report. Additional
comments mainly present additional observations or, occasionally, criticisms from an
individual senator or senators, but without formally constituting a minority report. In
some cases a senator or senators forming part of the majority would make additional
comments to differentiate their view on a particular issue discussed in the report. For
details see Table 10.

Recommendations

Of the 364 reports presented, 116 (32%) did not recommend any amendments. The
remaining 248 reports included recommendations for amendments or
recommendations to reject a bill. Specific or general amendments™ were
recommended in 203 reports (56%)—either in the majority report or in accompanying
minority/dissenting reports. A total of 71 reports (20%) contained recommendations,
almost wholly in minority/dissenting reports, to reject a bill.” For details see Table
11.

Only in 1997 and 1998 were there recommendations by a committee or committee
majority to reject a bill. Three committee reports in 1997 recommended that a bill be
rejected—two were unanimous, and one was a majority report, and one committee in
1998 in a unanimous report recommended the rejection of a bill. All other
recommendations that a bill or bills be rejected were contained in accompanying
minority/dissenting reports.

> A specific amendment is one whose terms are spelt out exactly, in the same form as an

amendment to be moved in committee of the whole; a general amendment outlines only in broad
terms the type of amendment proposed.

The figures do not add up to 100% because some reports contain both recommendations for
amendments and recommendations to reject a bill, usually in separate minority/dissenting reports.
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As noted above, 1997 was the year with the fewest unanimous reports. The year—and
the two following years—was also notable for the number of reports with
recommendations, principally in minority/dissenting reports, to reject a bill: 14 in
1997 (29% of reports for the year), 15 in 1998 (44%) and 12 in 1999 (28%). In other
years the number of reports containing recommendations in minority/dissenting
reports to reject a bill only once reached eight and otherwise did not exceed five. Most
recommendations to reject a bill were made by the opposition senators on a
committee, with the remainder from the Australian Democrats and other minor party
and independent senators.

Types of amendments recommended

Apart from recommendations to pass or reject a bill, most reports making
recommendations did so in respect of specific or general amendments to bills.
Specific amendments, setting out the exact terms of a proposed amendment, were
recommended in a third of the 203 reports recommending amendments—either in the
committee or majority report, or in the accompanying minority/dissenting reports.
General amendments, that is, amendments described only in outline, were
recommended in the remainder. Details are: specific amendments only in 42 reports
(21% of reports proposing amendments), general amendments only in 134 reports
(66%) and both specific and general amendments in 27 reports (13%). While the
majority of recommendations for specific amendments were made in the early years
of the Selection of Bills process—half such recommendations were made in the first
four years—there has not been a single year without some recommendations for
specific amendments.

Amendments were foreshadowed in 85 reports, mainly in accompanying
minority/dissenting reports—that is, it was indicated that an amendment or
amendments would be moved in committee of the whole. Concerns’ about aspects of
a bill were expressed in 184 reports, again mainly in accompanying
minority/dissenting reports.

The committee or the government majority made recommendations for amendments
in nearly half of the 203 reports where amendments were proposed. Details are: 50
reports contained only committee/government majority recommendations for
amendments (24.5% of reports proposing amendments), 50 reports contained both
committee/government majority and minority/dissenting recommendations for
amendments (24.5%), and 103 reports contained only minority/dissenting
recommendations for amendments (51%). Thus it can be seen that committees or their
government majorities were not backward in recommending amendments to what
were, in most cases, government bills. For details see Table 12.

" A concern, for the purposes of this paper, is a reservation concerning or criticism of a provision

but which is not couched in the general or specific terms of a proposed amendment.
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Committee inquiries

The Select Committee on Legislation Procedures, in its report, suggested that “all the
procedures currently available to the standing committees should remain available to
them in their consideration of bills’ and that it should be for the committees to decide
whether to call for public submissions and hold hearings in respect of a bill under
inquiry.” There was, initially, a view among a small minority of senators that the
standing committees should limit their inquiry processes to those undertaken in the
committee of the whole, with questioning in the main limited to the minister
responsible for the bill in the Senate (or a parliamentary secretary representing the
minister) and officers of the relevant department. This approach was not often taken.

Most committees conducted public hearings into the bill or bills referred to them: in
the 12 year period, 330 (91%) of the 364 reports involved evidence taken at public
hearings. Of the 330 reports, 234 (71%) involved one public hearing, 57 (17%)
involved two and 19 (6%) involved three. The remaining 20 (6%) involved four or
more public hearings.

That a Senate minister or parliamentary secretary representing a minister attended a
public hearing was recorded in 122 of the reports (34% of the total). Attendance by
ministers was high in the early years: 71% of reports in 1990 referred to evidence
given by a minister or parliamentary secretary at a public hearing or recorded that a
minister or parliamentary secretary had attended a public hearing. The figures were
85% in 1991, 80% in 1992 and 58% in 1993, but tailed off in subsequent years to 7%
in 2000 and 0% in 2001. For details see Table 13.

In summary, the taking of public evidence became a standard feature of most bills
inquiries in the period under consideration, but the involvement in giving evidence of
the relevant Senate minister or a parliamentary secretary representing the minister
gradually declined.

Size of reports

Inquiry reports initially tended to be short, but over the period their size increased.
The largest in 1990 did not exceed 50 pages, and most reports in that year were 10
pages or less.” Most of the reports in 1991 also were 10 pages or less. However, short
reports of five pages or less were not presented after 1995 (with one exception), and
reports of 10 pages or less were not presented after 1997 (again with one exception).
Reports of 10 pages or less comprised only 14% of the total of reports presented in the
12-year period.

Most reports from 1992 on were in the range 11 to 75 pages—these represented 74%
of the total in the period, with 5% in the range 76 t0100 pages and 7% with more than

® Report, p. 13.

Page counts in all cases include preliminary pages and appendices, as well as minority/ dissenting
reports and additional comments. Preliminary pages can contain forewords, recommendations or
an executive summary; appendices can contain the text of specific amendments, as well as lists of
witnesses and details of public hearings.
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100 pages. The average size of a report over the period was 40 pages, with the
shortest report being two pages, and the longest 426. For details see Table 14.

Experiences and highlights

A year-by-year examination of reports on bills referred through recommendations of
the Selection of Bills Committee highlights some of the approaches taken and the
experiences of those committees in examining the bills, and provides an insight into
how inquiries into bills so referred have evolved over the period.

1990

The shortest majority report in 1990 was that of the Standing Committee on
Community Affairs on the Social Welfare Legislation (Pharmaceutical Benefits)
Amendment Bill 1990. The report was presented on 18 October 1990 and comprised
two sentences: one noting that the bill had been referred, and the other recommending
it proceed without amendment. The accompanying dissenting report was two pages,
and discussed concerns about the way the committee majority had dealt with the
reference. Another early report of the Community Affairs Committee, on provisions
in the Social Security Legislation Amendment Bill 1990, tabled in December 1990,
used an approach often to be found in the early reports—namely setting out the full
text of all amendments moved, either in the report or in appendices, and the outcome
of their consideration.

One of the first reports from a committee on a bill referred by the Senate on
recommendation of the Selection of Bills Committee was that of the Standing
Committee on Environment, Recreation and the Arts on the Australian National
Maritime Museum Bill 1989, tabled on 13 September 1990. The report recorded the
text of a resolution adopted by the committee prior to its consideration of the bill
which set out the procedures the committee would use when considering bills. Among
the procedures was one requiring that the minister in charge of the bill, or another
minister or parliamentary secretary on his or her behalf, be present throughout the
proceedings. The opposition shadow minister was also able to be present. Both the
minister and shadow minister were able to have advisers present, but not sitting at the
table. Application of the procedures did not last long, although the attendance of
ministers or parliamentary secretaries at at least one public hearing was common until
the more recent years.

The Senate debate on the report highlighted some initial confusion about how the new
arrangements involving the reference of bills to committees were to operate,
particularly in respect of amendments ‘defeated’, that is, not accepted as
recommendations during consideration of the bill by a standing committee and then
being moved in committee of the whole. At one stage the minister accused the
opposition of ‘wanting to run a debate through the Committee and then wanting to run
the same debate through the Committee of the Whole.”® However, as another senator
pointed out, it was important to ‘understand that the Committee does not reflect the
balance of the votes in the Senate.” He continued:

8 gD, 19.9.90, p. 2550.
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If the Government is opposed to an amendment, on this particular
Committee with its four votes against the Opposition’s three votes and
the Australian Democrats’ one vote, plus its casting vote, it can dispose
of it. It is important that the Government does not get away with the
idea that the Opposition is trying to frustrate the new procedures. The
ability of any senator to bring back an amendment and discuss it in the
Committee of the Whole is quite important; otherwise the Government
can just roll these things through the committee system with its sheer
force of numbers.®

This debate points to one of the main reasons why the aim of considering specific or
detailed amendments in the standing committees was not realised in practice: the
standing committees could not accurately reflect the Senate numbers. In the end, it
was easier to reserve the detailed consideration of amendments for the committee of
the whole, and to canvass issues in the standing committees, in the main, in a more
general way. However, a small number of specific amendments continued to be
proposed and considered in standing committees throughout the period, as is shown in
Table 12.

Notwithstanding the difficulty of reconciling decisions in a committee with the
numbers in the chamber, at least one committee, the Standing Committee on Legal
and Constitutional Affairs, made the attempt. Its report on the Privacy Amendment
Bill 1989 [1990], presented out of sittings on 22 October and tabled on 6 November,
is notable because of the approach taken. The report sets out in detail in separate
appendices the amendments proposed by each of the government, the opposition and
the Australian Democrats. It notes that the minister in charge of the bill, the Leader of
the Opposition and the leader of the Australian Democrats attended a public hearing
and spoke to the amendments proposed by each party. The report also notes that there
had been extensive consultations between the parties on the amendments prior to the
hearing and that an agreement had been reached, which the committee was ‘happy to
accept’ and which it set out in another appendix. The report continued:

In reaching this agreement the parties recognised the difference in their
relative strengths in the Committee and in the Chamber, and the agreed
position presented to the Committee comprised those amendments
which it was considered would succeed in the committee of the
whole.®

The Leader of the Opposition placed on the committee record that the opposition
remained opposed to some of the agreed amendments and continued to have serious
reservations about the bill. He incorporated in the transcript of evidence the
opposition’s reservations regarding amendments ‘that nevertheless were accepted.’
After the committee’s report was presented to the Senate and during committee of the
whole consideration of the bill, the report was adopted, subject to modification of
some of the amendments recommended therein—see “Use of reports in the chamber’,
following.

81 3D, 19.9.90, pp. 2551-2.
8 Report, p. 2.
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The inquiry into the bill was thus notable for the way in which an attempt was made
to reach a common position based on the anticipated outcome in the chamber. Also,
where disagreements remained, these were reported in the committee’s report, rather
than in a minority or dissenting report. The last paragraph of the report records: ‘All
members of the Committee expressed their appreciation of the co-operative spirit with
which this inquiry was carried out.”®® The approach taken could be regarded as a
model for other committees but was rarely taken in the following years, as Table 10
illustrates.

Another early report was that by the Standing Committee on Industry, Science and
Technology on the Patents Bill 1990, tabled on 13 September 1990. The committee
recommended that the bill be agreed to with the amendments adopted by it. The
committee commented: ‘... it was apparent that the proceedings did allow discussion
and negotiation that would not have been possible in the Senate Chamber.’%*

1991

A report of the Standing Committee on Employment, Education and Training on the
Education Services (Export Regulation) Bill 1990, presented on 7 May 1991, provides
an example where a committee originated its own amendments in addition to those
proposed by the government and other parties and recommended their adoption, as
well as the adoption of the government amendments (the opposition amendments
were rejected). The committee also recommended that if the bill were passed, the
resulting Act be referred back to it for inquiry and report by December in the
following year.

The issue of whether a committee should consider proposed amendments in
circulation at the time a bill is referred was addressed by the Standing Committee on
Finance and Public Administration in a report on the Defence Force Superannuation
Legislation Amendment Bill 1991 and a related bill, presented on 28 May 1991. The
bills were referred directly by the chamber and not on a recommendation from the
Selection of Bills Committee, but the view expressed is applicable to all bills
references. The committee commented that if a bill were to be referred to a standing
committee then any amendments already circulated in respect of the bill should also
be available to it for consideration, or the bill should not be referred. The Standing
Committee on Legal and Constitutional Affairs, in a report on the Copyright
Amendment Bill 1990, presented on 16 August 1991, made a similar point: that it was
preferable that all amendments to be proposed to a bill were available for
consideration by the committee.*® The Selection of Bills Committee only very
occasionally has specifically recommended the reference of proposed amendments,
probably only in those cases where it wanted to ensure they were considered and
reported on. Except where particular proposed amendments are specifically to be
reported on, it is considered that they do not need to be referred in ordered to be
considered: proposed amendments are relevant to a committee’s examination of a bill
and a committee is able to take them into consideration if it wants to do so.

% Report, p. 3.

Report, p. 4.
Report, p. 6.
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1992

The first references of the provisions of bills still in the House of Representatives
were on 4 and 6 May 1992, when the Senate directly referred the provisions of several
superannuation guarantee bills to the Select Committee on Superannuation. The
resolutions provided that upon the introduction of the bills in the Senate, the bills also
stood referred to the same committee with the same reporting date. The first time the
Selection of Bills Committee recommended the reference of the provisions of a bill
still in the House was not until 30 June 1994.%°

The first Selection of Bills recommendation for the reference of a bill to a select
committee was adopted by the Senate on 12 November 1992, and involved the
reference of a bill and certain provisions of another bill to the Select Committee on
Superannuation.

The first private senator’s bill to be referred to a standing committee on the
recommendation of the Selection of Bills Committee was the Motor Vehicle
Standards (Headlights) Amendment Bill 1992, referred to the Standing Committee on
Transport, Communications and Infrastructure on 2 April 1992 and reported on 5
May. The reference of private senators’ bills became more common in later years.

1994

The report of the Standing Committee on Regulations and Ordinances on the
Legislative Instruments Bill 1994, tabled on 17 October 1994, provides an example of
a committee commissioning the drafting of amendments from an external consultant
to reflect its recommendations. The report of the Legal and Constitutional Legislation
Committee on certain clauses of the Auditor-General Bill 1996, tabled on 15 May
1997, provides an example of the Clerk of the Senate being asked to draw up
amendments for consideration by the committee.

The legislative and general purpose standing committees in place until 1994 and the
legislation committees from 1994 had a government majority through use of the
chair’s casting vote. The use of the casting vote became more frequent in the later
years of the period, as indicated by the increasing number of minority/dissenting
reports (see Table 10). Occasionally, specific reference to the use of the chair’s
casting vote would be made in a report, for example, the report of the Standing
Committee on Legal and Constitutional Affairs on the Migration Legislation
Amendment Bill (No. 2) 1994, tabled on 29 August 1994. The report’s only
recommendation was worded as follows: ‘“The Committee recommends, by a majority
on the casting vote of the Chair, that the Bill, as introduced, be enacted.”® The
reference to the use of the chair’s casting vote in this case might have been prompted
by the fact that the Legal and Constitutional Affairs Committee was one committee
which tried to reach a consensus in its reports whenever possible.

8 Provisions of the Trade Practices Amendment (Origin Labelling) Bill 1994—see report 11 of

1994 of the committee.

8 Report, p. 14.
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1995

Sometimes legislation committees would recommend to the Senate that a bill proceed,
but would add one or more provisos to the recommendation. An unusual example is a
recommendation by the Community Affairs Legislation Committee in its report on the
Health and Other Services (Compensation) Bill 1994 and related bills that:

The bills proceed in order to enable the second reading stages to go
forward, subject to the proviso that, prior to the Committee stages of the
Bills, the Department of Human Services and Health consult widely by
way of formal meetings with those groups who appeared before the
Committee at its hearings on the Bills on 3 and 6 March 1995, and other
relevant bodies, and that the Department report back to the Committee
on the outcome of these consultations by 27 March 1995.

In another report from the same committee, on the provisions of the Social Security
(Non-Budget Measures) Legislation Amendment Bill 1995, tabled on 27 March 1995,
it reserves the right ‘to reconsider matters following independent legal advice in
relation to the Bill, requested in a letter to the Clerk of the Senate ... .’

In a number of cases, committees recommended that bills proceed subject to
amendments foreshadowed by the relevant minister or on the basis of commitments to
make amendments by the relevant minister. An example of such a commitment is
contained in a letter from the then Minister for Aboriginal and Torres Strait Islander
Affairs to the chair of the Finance and Public Administration Legislation Committee
concerning proposed amendments to the Aboriginal Councils and Associations Act
1976 in the Prime Minister and Cabinet (Miscellaneous Provisions) Bill 1995, the
report on which was tabled on 23 October 1995:

On behalf of the Government, I am writing to thank you for the
opportunity afforded to Senator the Hon. Bob Collins to appear before
the Committee and state the Government’s position on the amendments
... concerning the Aboriginal Councils and Associations Act 1976.

As Senator Collins stated to the Committee, the Government is more
than willing to consider seriously any changes that would improve the
Bill and ensure its passage through the Parliament. | understand that
Senator Collins also undertook to forward to the Committee any
proposals for change arising from the Committee’s hearing on
18 October 1995.

I have considered the matters of concern raised at the Committee’s
hearing by both the Members of the Committee and the witnesses ... . |
have attempted to address the matters of major concern raised at the
Committee.

I will now make the following changes ... .
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... Having shown good faith and a preparedness to listen to the views
of the Committee and others on this issue, | would be grateful for a
clear indication of support by the Committee for my position.2

After receiving the letter, the committee recommended that the bill be agreed to with
the amendments foreshadowed by the minister. Such positive government responses
were more apparent in the earlier years of the period under consideration.

1996

The Senate sometimes refers a bill to a select committee or a references committee
rather than a legislation committee. Such instances usually involve the more
controversial bills and are a reflection of the numbers in the chamber (the government
not having a majority in its own right during the period under consideration). Such
references are usually initiated by motion on notice, an amendment to the second
reading motion, or an amendment to the motion to adopt a report of the Selection of
Bills Committee. Occasionally, the government senators on a committee have
expressed their disapproval of a bill being referred to other than a legislation
committee (where the government had the numbers). For example:

The Government members have reservations about the value of
referring Budget related Bills [in the case in question the provisions of a
bill exempting superannuation and rollover funds from the means test
for social security purposes] to a Select Committee for inquiry and
report. This is because of the likely balance against the Government (as
in the case of this Committee) vis a vis a Legislation Committee, and
the resulting complication and delay in reporting.®

The situation is seen differently by the non-government senators. In the report on the
Telstra (Dilution of Public Ownership) Bill 1996, referred to the Environment,
Recreation, Communications and the Arts References Committee on 21 May 1996,
tabled on 9 September, the non-government majority stated that the reference of the
bill to the references committee rather than to its companion legislation committee
‘was considered to be appropriate as the legislation was seen as central to a broader
inquiry into a series of interconnected issues which called for wide community and
industry consultation ... . The Bill cannot be considered in isolation from other
proposed legislation and other current and prospective developments in
telecommunications policy and regulation.”®

Occasionally, particularly in relation to bills on which there is a ‘free vote’ in the
Senate (and also in the case of some references to the Select Committee on
Superannuation), there may not be a report from the committee as a whole nor from a
majority or minority. Instead there are separate reports from party groupings or
various groups of senators. An example is the report of the Select Committee on

8 Letter appended to report.

Government senators’ minority report, paragraph 9, in the report of the Select Committee on
Superannuation on certain provisions of the Social Security Legislation Amendment (Further
Budget and Other Measures) Bill 1996, tabled on 26.11.96.

Report, paragraphs 1.2 and 1.3.
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Superannuation on a package of three bills dealing with retirement savings accounts.
The report actually comprised three reports: one from the government senators, one
from the opposition senators and one from the Australian Democrat senators.”

The Senate sometimes will specify how a committee is to conduct its inquiry. In the
motion referring the provisions of the Workplace Relations and Other Legislation
Amendment Bill 1996 to the Economics References Committee, the Senate directed
the committee to advertise for submissions in the media ‘and conduct public hearings
in each State and Territory capital city.”® As a result of its advertising, the committee
received 1431 submissions. It conducted 18 public hearings over 21 working days in a
total of 13 capital and other cities and regional centres.

Bills dealing with moral or large social issues can attract major public input. The
Legal and Constitutional Legislation Committee’s inquiry into the provisions of the
Euthanasia Laws Bill 1996, referred through the Selection of Bills Committee (report
tabled 6 March 1997), attracted 12 577 submissions, although many of these were pro
forma submissions.

1997

The draft report initially considered by a committee is the chair’s draft. Most such
reports will canvass both sides of an argument, even when coming down on one side
in the end. If the other side of the argument is not reflected in the chair’s draft, and
hence the final report of the committee majority, it usually will be in a minority or
dissenting report. Both of the minority reports in respect of the consideration by the
Legal and Constitutional Legislation Committee of the provisions of the
Constitutional Convention (Election) Bill 1997, tabled on 15 May 1997, were
particularly critical of the approach taken by the then chair. The opposition members
commented:

Before commencing our discussion of the Bill, we wish to express our
grave concern at the approach taken by the Chairman ... . Unlike the
tradition with reports from this Committee, the Chairman’s Report does
not provide a full and frank discussion of both sides of the issues arising
out of this Bill. This is an unhelpful development that does not
encourage the highest level of debate on issues of moment. It would be
a pity if this breach of tradition were to become a regular practice.

%1 Report on Retirement Savings Accounts Legislation, tabled on 6 March 1997. See also the select

committee’s report on the Workplace Relations Amendment (Superannuation) Bill 1997, tabled in
May 1998, where three separate reports were appended to a common outline and analysis of the
issues of concern.

23.5.96, J.214-5. The reference was moved directly in the chamber (not through a
recommendation by the Selection of Bills Committee): the government had given notice of
motion to refer the bill to the legislation committee, but this was amended by the opposition to the
references committee.
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The Australian Democrat member of the committee commented:

In conclusion, | wish to express my intense dissatisfaction with a
majority report which has failed to follow the normal Senate committee
practice of receiving submissions and oral evidence and presenting a
balanced and fair analysis of all the views put forward. The obvious
bias and selectivity of the report does not, in my view, reflect well on
the Chair, in this particular instance, and unfortunately significantly
diminishes the credibility of the majority report.

In the early years of the period under consideration, ministers and parliamentary
secretaries usually appeared before committees in respect of government bills relevant
to their portfolio. The appearance of ministers or parliamentary secretaries was less
frequent after 1996, but an example of a parliamentary secretary giving evidence on a
private senator’s bill occurred in 1997, when the parliamentary secretary to the
Minister for Primary Industries and Energy appeared before the Rural and Regional
Affairs and Transport Legislation Committee and gave evidence in respect of the Sun
Fund Bill 1997. The committee’s report was tabled on 2 December 1997. The
proponent of the bill, Senator Brown, also gave evidence.

Many legislation committee reports refer to comments by the Scrutiny of Bills
Committee: some reinforce the comments, others merely note them. An example is
the report of the Economics Legislation Committee on the provisions of the Taxation
Laws Amendment Bill (No. 2) 1997, tabled on 29 May 1997.

1999

In 1999 a legislation committee, having a government majority through the chair’s
casting vote, recommended that a bill not proceed until a further examination of the
issues by the committee’s non-government controlled references counterpart, as well
as by a national working party, and the development of appropriate amendments. The
recommendation was in the report of the Legal and Constitutional Legislation
Committee on the provisions of the Genetic Privacy and Non-discrimination Bill
1998, tabled on 31 March 1999. The report on the bill, a private senator’s bill, was
also notable in that the committee’s full report comprised some 45 pages while
additional comments by the senator who had introduced the bill totalled 113 pages.

The above snapshots of committee approaches and experiences enable some trends to
be identified:

e in the early years, there was more negotiation on bills—ministers and
parliamentary secretaries were prominently involved in inquiries into bills
for which they were responsible, including by proposing revisions to bills
in response to evidence to the committee;

e attempts to achieve a single, unanimous report—even if it did include
disagreement on particular aspects within it—were more prominent in the
early years but there was increasing resort to minority and dissenting
reports in the later years (with some notable exceptions, such as the Legal
and Constitutional Legislation Committee and its predecessor, which have
continued to aim for unanimous committee reports where they can);



Bills to Senate Committees

e committees on occasion commissioned the drafting of amendments to
include in reports in the early years, but rarely did so in the later years,
resorting more to proposing general amendments.

But the trends are not all negative. Some positives also emerge:

e committee members continue to expect a balanced review of the evidence
in a report even if that report reflects the government’s position in its
conclusions and recommendations and is accompanied by
minority/dissenting reports, and committee members have expressed
concern where this has not occurred;

e public hearings, and thus public critique, have continued to be a mainstay
of inquiries into bills; perhaps reflecting this, reports over the period have
tended to become larger;

e government majority reports on occasions continue to be critical of
aspects of bills where the concerns have been major enough;

o the principle that most bills are examined by legislation committees has
been maintained, even in the face of a non-government majority in the
Senate;

e committees have remained free to determine what aspects of a bill they
will examine and how they will conduct an inquiry.

Use of reports on bills in the chamber

The consideration by committees of bills has assisted debate on those bills in the
Senate chamber: second reading debate is better informed, there is less need to seek
basic information from the responsible minister in committee of the whole, and so
questions are better targeted. The reports and their conclusions, not infrequently, are
quoted in debate in the chamber and used to support a position. There are most
probably savings in time, but these cannot be quantified (some would say the
opposite: because senators are better informed they are better prepared to argue a
case, and can take more time in doing so; whatever the case, a well-informed debate is
always preferable).

One area where savings in time would be more readily quantified would be if
recommendations from a committee that a bill be passed, or recommendations from a
committee for amendments, were to substitute, in appropriate situations, for the
committee of the whole stage of consideration of a bill. This was an outcome
envisaged by the Select Committee on Legislation Procedures.

When making its recommendations to establish the Selection of Bills Committee and
on related matters, the committee included a recommendation for expedited
proceedings on bills which had been referred to a committee through the Selection of
Bills Committee. This recommendation was among those agreed by the Senate on 5
December 19809.
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The mechanism proposed and agreed to enabled a motion to be moved, without
notice, adopting the report of a committee on a bill.*® If the report recommended
amendments to the bill, the adoption motion, if carried, had the effect of amending the
bill accordingly. The motion could not be moved if other proposed amendments had
been circulated for consideration in committee of the whole, and the options remained
for consideration in committee of the whole (for example, in the event of
disagreement with the amendments proposed), for a senator to refer the bill back to
the relevant committee for reconsideration or for a minister or the senator in charge of
a bill to postpone further consideration of the bill to a future day. If the motion to
adopt a report was moved and carried after the second reading but before
consideration in committee of the whole, in the absence of other circulated
amendments or a requirement for consideration in committee of the whole, the Senate
could proceed immediately to the third reading.*

Motions to adopt the reports of standing committees were moved in the Senate in each
of the years 1990, 1991 and 1992, but all were moved in committee of the whole, and
so the elimination of the committee of the whole stage, in the case of suitable bills,
was never achieved—nbut the prior consideration of the amendments in the relevant
committee and their being moved as a bloc probably did shorten the time for their
consideration in committee of the whole. In all, motions to adopt the reports of
committees on bills were moved on five occasions in the period 1990-92, plus one
occasion where the minister did not move the adoption motion but instead moved as a
group the amendments proposed by the committee. In one case the motion was
withdrawn, but the amendments recommended by the committee were then moved
together by the minister and agreed to. In the other four cases the motion to adopt was
agreed to, in one case subject to modifications to some of the amendments. No
motions to adopt reports were moved after 1992. See Table 15 for details.

Motions to adopt the report of a committee were moved twice in 1990. The first was
on 17 September 1990 when the minister in charge moved that the report of the
Standing Committee on Environment, Recreation and the Arts on the Australian
National Maritime Museum Bill 1989 [1990] be adopted.® The minister subsequently
withdrew the motion® but then moved the amendments which had been recommended
by the committee—thus achieving the same outcome.®” A similar approach was taken
on 18 June 1991 in respect of the Education Services (Export Regulation) Bill 1990,
when the minister, while not moving a motion for the adoption of the report of the

% This mechanism is currently in standing order 115(5). An early version of the mechanism was

originally proposed by the Standing Orders Committee in 1978 and adopted as a sessional order
(see earlier).

The Senate, in 2002, provided a more general option to bypass the committee of the whole stage,
not tied to any prior consideration of a bill by a standing or select committee and the presentation
of a report thereon. This option (later incorporated in standing order 115(1)) is utilised mainly in
respect of non-controversial bills. It enables the Senate to move immediately to the third reading
after passage of the second reading if no amendments or requests for amendments have been
circulated and there has been no request for a committee of the whole stage.

% J.218.

% J.288.

% For reasons for the withdrawal, see SD, 17.9.90, pp. 2470-78 and 19.9.90, pp. 2548-57.
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Standing Committee on Employment Education and Training, moved the amendments
as recommended by the committee.*

The second occasion of a motion to adopt a committee report in 1990 was on 12
November, in respect of the report by the Standing Committee on Legal and
Constitutional Affairs on the Privacy Amendment Bill 1989 [1990].* This was the
only time that the chair of a committee, and not the minister, moved the adoption
motion. The chair moved that the report be adopted in respect of 64 amendments, and
that it be adopted with modifications in respect of another 23 amendments. The
modifications were agreed to and the report was adopted subject to the modifications.
Another seven amendments moved to the bill by the opposition were also agreed to.
The report is notable in that the amendments recommended by the standing committee
included government, opposition and Australian Democrat amendments.’® Adoption
motions were moved in respect of two committee reports in 1991, and one in 1992.

That few motions to adopt reports were moved does not mean that committee
recommendations for amendments were not considered in committee of the whole.
Amendments in committee reports were frequently taken up and moved in committee
of the whole by a senator representing the party which had originally proposed the
amendments in the relevant committee. In many cases senators—usually relevant
party spokespersons—would also follow up general recommendations for
amendments in committee reports and move specific amendments based on them in
committee of the whole.

6

Conclusions

The Select Committee on Legislation Procedures came to its recommendations faced
with the reality that the 200 plus bills (on average) introduced into the Senate each
year could not all be effectively considered in the 80 or so days that it sat, particularly
given the amount of business other than bills to be dealt with. Nor was the Senate
likely to agree to extend its sittings much beyond those 80 or so days. While a degree
of streamlining of the procedures for the consideration of bills by the Senate was
possible—and some proposals for streamlining were made by the select
committee'®—its principal recommendation was that more bills be considered by
standing committees, and it proposed the Selection of Bills Committee as the
mechanism for selecting the bills to be referred. The proposals were adopted by the
Senate, and this paper has discussed their implementation for the 12-year period to the
end of 2001. What have been the outcomes?

% J1192.
® 3412

190 The Legal and Constitutional Affairs Committee is one whose members on most occasions
endeavour to produce a unanimous, or near-unanimous report, rather than merely reflecting
majority and minority positions in separate reports.

101 Report, pp. 15-23.
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There are a number of positives. These include that many more bills are now referred
to committees than was the case before the Selection of Bills Committee was
established: 27% of all bills over the 12 years instead of slightly more than 1% for the
preceding 20, with 22% of all bills being referred through Selection of Bills
Committee recommendations. The bills referred are subject to an extra stage of
scrutiny—always a plus. The reference of bills to committees is now an established
and accepted part of the Senate’s consideration of legislation. Standing, and
occasionally select, committees examine the detail and policies of bills and, unless
instructed otherwise by the Senate, are free to determine the balance of their
examination between the two. Consideration of bills in the chamber is better
informed. The fact of standing committee consideration has probably resulted in some
overall saving of chamber time.

The scrutiny of bills is more effective. This is because, usually, committee scrutiny is
more thorough and, through the committee inquiry process, is able to involve interest
groups and others outside the parliament who have an interest in or are likely to be
affected by the legislation under consideration. In most cases such groups and
persons—and the public in general—are invited to make submissions and, in the case
of the key players, to give oral evidence on proposed bills to the legislators with a
particular interest in that policy area. They have an opportunity to seek to influence
the shape of proposed legislation, and at a minimum to highlight potential problems
and shortcomings. Similarly, the government, particularly through the relevant
department or agency, can be asked to justify its legislation, either in the broad or in
respect of particular provisions. Once problems have been highlighted, there is greater
opportunity to consider solutions and draft amendments, or negotiate with the
government, than if problems are identified during debate in the chamber.

The Selection of Bills Committee performs an effective role as the mechanism for
selecting the bills to be recommended to the Senate for reference to committees. It
works because it has limited its role essentially to that of a clearing house for
proposals from the parties, and occasionally private senators, to refer bills: it depends
on proposals being put to it, and only rarely originates a recommendation itself. But it
is more than a post box: the committee examines all proposals and to an extent
arbitrates issues such as when a bill is to be referred, to which committee and when
the committee should report, when there is a divergence of opinion. However, the
committee, nowadays, is also realistic about the numbers in the Senate: if it cannot
achieve a negotiated or compromise outcome, it may well recommend a reference and
leave the Senate to determine some of the particulars, particularly the reporting date
(usually the main area of disagreement).

Should the Selection of Bills Committee take a more decisive role? This paper
suggests not. Although the government has an overall majority in the Senate from 1
July 2005, the membership provisions of the committee are such that it could still
have a non-government majority. If the committee were regularly to make
recommendations from a non-government majority, its decisions would likely be
overturned in the Senate. This would, over time, have a negative impact on its role.
The committee is effective because it relies mainly on consensus, and if that
consensus is absent on a particular matter it leaves the decision to the Senate. The
committee would not work as well if it became politicised.
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As well as the positives listed above, there have, over the period, also been a few
negatives. The principal one, perhaps, is that the system of consideration of bills by
committees has not matured as far as a number of senators initially hoped it would.
The long-term aim of these senators for the 1990 changes was expressed by the Clerk
of the Senate in the following way:

It is all based on a foundation of hope that it will gradually nudge the
Senate towards an acceptance of a system whereby bills are basically
dealt with in committee and not discussed at great length, and in detail,
in the Senate.'®

The aim of substituting standing committee consideration for the committee of the
whole stage—at least in respect of the less controversial bills, has not yet happened.
But the Senate has been ‘nudged’ towards a greater involvement of committees in the
consideration of legislation. The step remaining, the substitution of standing
committee consideration of some bills in place of committee of the whole, is not a
large step: the procedures are in place; what is required is a new willingness to take
the extra step.

In the period under review, one reason for the non-acceptance of standing committees
in effect agreeing the amendments to (at least the less controversial) bills instead of
the committee of the whole would seem to be the difficulty of anticipating Senate
votes, particularly in a committee membership not fully reflective of the chamber. The
practical problem has been that unless a committee could accurately reflect the Senate
numbers, its recommendations were able to be overturned in the chamber.
Consequently, there was little incentive for any party to try and reach committee
agreement: a government was unlikely to concede ground before the definitive vote in
the chamber, and the opposition and minor parties were less likely to be persuaded to
the government’s view if they thought they had the numbers in the chamber to amend
the government’s legislative proposals.

Another, to an extent intertwined, reason has been the degree of polarisation of the
political groupings in the Senate over the period which makes compromise and
negotiation—both hallmarks of successful standing committee consideration in other
parliaments—difficult. It should be possible to reach agreement on technical issues
and minor matters of policy in a standing committee, or to at least narrow the areas of
disagreement, and leave only the major areas of contention for detailed consideration
in committee of the whole, but this is less easy if senators feel so constrained by their
party policy that they are unwilling in public even to support changes at the
margins.'®

192 Transcript of talk, ‘Bills to committees—New procedures to improve Senate scrutiny of

legislation’, given 12.2.90 to Senate staff.

In the period under consideration, inquiries initially tended to be more focused, taking place over
shorter periods of time and resulting in shorter reports. More of the reports were unanimous, and
where there were majority reports they were accompanied in the main by only one minority
report. In the later years, and particularly with the more controversial bills, or bills where parties
had declared positions, party representatives on committees appeared to make less attempt to
narrow differences or reach common ground, but rather preferred to restate the party position in
majority and minority/dissenting reports, selecting from the evidence the material that supported
their position. The benefits of committee consideration are limited if the parties involved have
closed minds.
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However, the Senate is further along the path to the goal described by the Clerk of the
Senate than it was before 1990. The reference of bills to standing committees is now
an accepted part of the Senate routine, as is delaying the detailed consideration of a
bill until the relevant standing committee has reported. The Senate, in 2002, changed
its procedures so that the committee of the whole stage could be bypassed if no
amendments to a bill had been circulated and there was no request for a committee
stage. Thus there is now acceptance of foregoing the committee of the whole stage in
appropriate, defined circumstances. In the period under consideration also the Senate
introduced greater flexibility in the membership of standing committees: senators can
now substitute for the permanent members of a committee for particular inquiries, and
other senators can participate fully in proceedings (but cannot vote). These are all
positive developments.

Nearly all the preconditions for standing committee consideration to substitute for
committee of the whole consideration, at least for less controversial legislation, are
now basically in place. The one precondition still required is a renewed willingness,
particularly on the part of the government, to again take the step only tentatively and
briefly taken in the first years of the reference of bills to committees through the
Selection of Bills Committee, that of encouraging committees again to recommend
agreed amendments in reports for adoption by the Senate in lieu of the committee of
the whole stage, and for such adoption motions to be accepted in the Senate.
Paradoxically, the change in the composition of the Senate from 1 July 2005, when
the government has an overall majority, may provide that condition.

From 1 July, recommendations of committees with government majorities will no
longer be able to be overturned in the chamber, and so there will be greater practical
advantage to the government in having standing committees carry out more of the
detailed work currently done in committee of the whole, including consideration of
technical and less controversial amendments. The benefit to the government is a
saving of chamber time and potentially less disruption to its legislation timetable.
Another benefit is that if a defect is discovered in a bill, there is greater opportunity to
rectify the defect with lesser political impact. The opposition and minor parties, no
longer having the ability to eventually get their way in the Senate, may be more
willing to shift some of the detailed consideration of bills (at least the less
controversial) to standing committees, where there may be greater opportunity to
negotiate with the government and to achieve compromise before positions become
entrenched.

There are two desirable changes that would assist to make the reference of bills to
committees more effective and efficient. The first would be to see committee
examination of bills include some consideration of draft bills. Standing order 24A
could be amended to enable the Selection of Bills Committee to also refer draft bills
proposed to it by ministers or senators in the same way as bills already in the Senate
or House. The benefits of using the Selection of Bills Committee to refer draft bills
would be much the same as for bills: less Senate time would be spent on such
references, a central “‘clearing house’ is a better mechanism for keeping an eye on
committee workloads, and the Selection of Bills Committee would be able to take
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such references into account when later determining whether to recommend that the
relevant bill be referred.

The reference of draft bills would have considerable potential to achieve somewhat
more bipartisan outcomes, as governments would not have as much political capital
invested in the final form of a bill and the policies it seeks to implement, and
oppositions could be seen to be somewhat more constructive and less negative on
many government proposals. The changes to the system of legislative and general
purpose standing committees which came into effect in October 1994 and which
provided for separate legislation and references committees included provision for the
reference to legislation committees of draft bills (see standing order 25(2)(b)).

The second desirable change is one of attitude. This would be for all parties, but
particularly governments, to accord Senate committees greater recognition and a
greater role in the process of finally shaping legislation, to acknowledge that
governments and other parties do not have all the knowledge on a particular policy
issue, and that desirable changes to proposed legislation do come out of the public
inquiry process—even if they do not always accord entirely with the policies of the
government or another party. This recognition would come about through greater
acceptance, at least by the major parties, of committee recommendations for
amendments. It would require somewhat more flexibility in the positions on bills
taken by the major parties. But instead of committee inquiries mainly informing
debates in the Senate, committee inquiries could ‘inform’ proposed legislation,
through the more ready acceptance by the Senate of recommendations for
improvements which reflect evidence accepted by the committee or committee
majority.*® This would require a greater willingness by all parties to try and reach
consensus within committees on relevant proposed recommendations.

The changes introduced in 1990, involving the establishment of the Selection of Bills
Committee, but also seeking to move some of the detailed consideration of bills away
from the committee of the whole, could yet be achieved—particularly if a government
with a Senate majority is supportive and is willing to more readily accept relevant
committee recommendations arising from the public inquiry process.

104 Committees whose recommendations stand a chance of government acceptance would provide a

major opportunity for government backbench senators, not otherwise involved in formulating
legislation (except in the broad in party forums), but who acquire an expertise through their
committee work, to have a more active involvement, not only in the process, but in legislative
outcomes. Legislation could be significantly improved if the expertise of committee members,
and the distilled outcomes of public inquiries, were reflected in the final form of bills.
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Table 1: Total number of bills in the Senate each year 1970-2001, and total references to committees

Number of bills referred!

Year? Bills introduced in Legislative and general Select, joint, Total | Percentage of bills
Senate and received purpose standing legislative in Senate referred
from House committees scrutiny to committees®
1970 200 0 -
1971 141 1 1 0.7
1972 148 1 1 0.7
1973 256 2 2 4 1.6
1974 230 2 2 0.9
1975 189 1 1 0.5
1976 221 0 -
1977 160 1 1 0.6
1978 227 2 2 0.9
1979 194 0 -
1980 177 2 2 1.1
1981 230 1 1 0.4
1982 195 3 2 5 2.6
1983 189 3 3 1.6
1984 213 1 1 0.5
1985 273 1 2 3 1.1
1986 199 1 2 3 1.5
1987 222 7 1 8 3.6
1988 218 16 16 7.3
1989 203 1 1 0.5
Subtotal
1970- 4085 29 26 55 1.3
1989
1990 197 27 27 14
1991 221 41 1 42 19
1992 264 43 13 56 21
1993 201 40 8 48 24
1994 199 94 4 58 29
1995 194 41 1 42 22
1996 163 42 4 46 28
1997 252 60 16 76 30
1998 218 60 24 84 39
1999 233 56 18 74 32
2000 189 71 7 78 41
2001 188 39 6 45 24
Subtotal
1990— 2519 574 102 676 27
2001
Total 6604 603 128 731 11

To avoid double counting of bills, where provisions of a bill have been referred to more than one committee, only
the reference judged to be the principal reference is counted.
Election years from 1990 on are shown in bold.
Although not all the bills referred were in the Senate at the time of referral—some were still in the House when
their provisions were referred—the bills usually had been introduced in the Senate by the time the relevant
committee had reported, and so the percentages for a year are reasonably accurate overall.




Table 2:

Reference of bills to committees—Summary 1990-2001

Year? Bills Number of bills | Number of | Total Percentage of | Total number of

introduced in initially bills number bills initially bills referred as

Senate and referred referred of bills referred a percentage of

received from through directly by | referred through bills introduced

the House? Selection of Senate Selection of in and received

Bills Bills by Senate
Committee Committee
1990 197 21 6 27 78 14
1991 221 37 5 42 88 19
1992 264 42 14 56 75 21
1993 201 41 7 48 85 24
1994 199 56 2 58 97 29
1995 194 33 9 42 79 22
1996 163 30 16 46 65 28
1997 252 71 5 76 93 30
1998 218 60 24 84 71 39
1999 233 54 20 74 73 32
2000 189 63 15 78 81 41
2001 188 36 9 45 80 24
Total 2519 544 132 676 80 (average) 27 (average)

Election years are shown in bold.

Includes bills restored to Senate Notice Paper after a prorogation. The totals in this column do not necessarily give a precise
figure for the bills considered by the Selection of Bills Committee each year; some bills considered (for the possible

reference of provisions) were still in the House of Representatives at the end of the year.
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Table 3: Selection of Bills Committee—Summary of activity

Year? Number of Selection Number of Number of Selection of Bills
of Bills Committee Selection of Bills Committee reports
meetings Committee amended on presentation to
reports Senate®
1990 14 9 2
1991 29 26 0
1992 21 21 0
1993 13 11 0
1994 22 20 0
1995 13 11 0
1996 19 18 1
1997 21 20 0
1998 13 13 7
1999 21 21 1
2000 21 21 5
2001 16 15 1
Average 18.6 17 1.5

Election years are shown in bold.

Some references were changed by the Senate at times and dates subsequent to when a report was
adopted, for example, to refer a bill at an earlier stage, or to change a reporting date, in order to meet
changed circumstances. These subsequent changes are not included in this table. Nor are changes
recommended by the committee in later reports. The column relates solely to amendments moved to the
motion for the adoption of the committee’s report upon tabling.



Table 4: Bills and packages of bills referred to committees by the Senate’
Year? Total bills / Bills / packages referred Bills / packages
packages referred | through Selection of Bills referred directly by
Committee Senate
1990 24 20 4
1991 25 21 4
1992 31 26 )
1993 27 21 6
1994 39 37 2
1995 36 27 9
1996 34 28 6
1997 52 48 4
1998 43 36 7
1999 50 43 7
2000 55 44 11
2001 39 33 6
Total 455 384 (84%) 71 (16%)

Tables 1 and 2 provide details of the total bills referred to committees. This and subsequent tables

provide detail on single bills and packages of related bills referred to committees, in order to provide
more meaningful statistics (eg, if 16 bills on a tax change are referred to a committee for inquiry, and
there is only one report on the 16, the reference is counted as a single reference).

Election years are shown in bold.
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Table 6: Bills and packages of bills referred through the Selection of Bills Committee—

Bills and provisions of bills*
Year? Total Recommendations | Recommendations | Recommendations to
recommendations to refer bills / to refer provisions refer certain
to refer bills / packages of bills / packages® provisions of bills

packages only*

1990 20 18 0 2

1991 21 18 0 3

1992 26 23 0 3

1993 21 19 0 2

1994 37 28 5 4

1995 27 14 13 0

1996 28 5 23 0

1997 48 10 36 2

1998 36 8 28 0

1999 43 20 23 0

2000 44 14 30 0

2001 33 9 24 0

Total 384 186 (48%) 182 (47%) 16

Where both a bill and provisions of a bill are recommended for reference in the same package of bills, the

reference of the bill is counted as the main reference.
Election years are shown in bold.
Recommendations to refer all the provisions of a bill not yet introduced in the Senate.

Recommendations to refer certain provisions of a bill, usually but not always, already introduced in the Senate.
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Table 7: Bills and packages of bills referred through the Selection of Bills
Committee—Length of committee inquiries

Year? Shortest inquiry Longest inquiry | Average—reference to report
(calendar days) (calendar days)? (calendar days)
1990 ) 61 18
1991 2 125 30
1992 4 34 13
1993 1 99 30
1994 7 462 55
1995 2 92 35
1996 3 154 54
1997 14 231 63
1998 6 371 94
1999 7 124 60
2000 6 300 71
2001 6 414 68
49 (average)

Election years are shown in bold.
Where provisions of a bill or bills in a package are referred to more than one committee, the longest
period of time only has been counted.



Table 8: Bills and packages of bills referred through the Selection of Bills Committee—
Length of extensions of time granted to committees to report*

Number of

Year Bills / bills / Extensions of time—periods
packages® | packages
granted
extensions | Uptol 1-2 3-4 2-3 3-6 more
of time week weeks weeks | months | months | than 6

(% of total)® months
1990 20 7 (35%) 3 1 2 1 0 0
1991 21 10 (48%) 3 2 2 3 0 0
1992 26 11 (42%) 7 2 0 2 0 0
1993 21 8 (38%) 2 1 3 2 0 0
1994 37 17 (46%) 9 1 2 4 0 1
1995 27 18 (67%) 9 2 5 2 0 0
1996 28 19 (68%) 9 4 4 2 0 0
1997 48 29 (60%) 14 6 4 5 0 0
1998 36 28 (78%) 11 4 5 6 1 1
1999 43 21 (49%) 11 3 5 2 0 0
2000 44 17 (39%) 8 2 1 3 1 2
2001 33 11 (33%) 6 2 1 1 1 0
Total 384 196 (51%) 92 30 34 33 3 4

1

Includes the reference of the provisions of bills not yet introduced in the Senate.

Election years are shown in bold.

Bills/packages of bills subsequently withdrawn or not reported on are not included.
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Table 9: Bills and packages of bills referred through the Selection of Bills Committee—
Number of extensions of time granted to committees to report*

Year? Bills / Number of extensions
packages
granted
extensions
of time 1 2 3 4 5 6 7
1990 7 6 0 1 0 0 0 0
1991 10 7 2 1 0 0 0 0
1992 11 10 1 0 0 0 0 0
1993 8 7 1 0 0 0 0 0
1994 17 9 4 2 2 0 0 0
1995 18 10 8 0 0 0 0 0
1996 19 13 5 1 0 0 0 0
1997 29 16 8 2 2 1 0 0
1998 28 19 5 2 1 0 0 1
1999 21 17 4 0 0 0 0 0
2000 17 14 1 1 1 0 0 0
2001 11 9 2 0 0 0 0 0
Total 196 137 (70%) | 41 (21%) | 10(5%) | 6 (3%) 1 0 1

! Includes the reference of the provisions of bills not yet introduced in the Senate.

Election years are shown in bold.




Table 10: Bills and packages of bills referred through the Selection of Bills Committee—

Reports from committees

Year! Total bills / Total Unanimous | Majority Total Additional
packages reports® report report number of | comments*
of bills minority /
referred dissenting
(and total reports*
bills)?

1990 20 (21) 14 13 (93%) 0
1991 21 (37) 20 15 (75%) 5 1
1992 26 (42) 25 16 (64%) 9 10 1
1993 21 (41) 19 8 (42%) 11 13 2
1994 37 (55) 33 12 (36%) 21 30 7
1995 27 (33) 27 12 (44%) 15 19 3
1996 28 (30) 28 3 (11%) 25° 33 8
1997 48 (71) 48 4 (8%) 44° 67 16
1998 36 (61) 34 6 (18%) 28° 57
1999 43 (53) 43 9 (21%) 34 51
2000 44 (64) 45 17 (38%) 28 54 13
2001 33 (36) 28 13 (46%) 15 33 11
Total 384 (544) 364 128 (35%) | 236 (65%) 375 73 (20%)
Average 32 (45) 30 11 (36%)

Election years are shown in bold.

Packages of bills and single bills referred as a result of Selection of Bills Committee recommendations.
Figures in brackets are the total number of bills, including each of those in packages, referred as a result of
Selection of Bills Committee recommendations.

Total of reports presented—one report for each reference (interim reports not counted). In the majority of
cases the report comprises a majority report and one or more minority or dissenting reports. The total differs
from the number of references because on some occasions a reference was withdrawn or lapsed.

More than one party or individual senator may have presented a minority or dissenting report or additional
comments in respect of the one reference.

Includes 2 reports where there was no majority—each party and group presented a separate report.

Includes 1 report where there was no majority—each party and group presented a separate report.
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Table 15: Bills and packages of bills referred through the Selection of Bills Committee—
Consideration of committee reports in the chamber, 1990-92
Year Bills / packages Motion to adopt report Comment
Moved in® | Agreed to
1990 Australian National Maritime Committee of | No Motion to adopt report of
Museum Bill 1989 [1990] the whole, by standing committee
minister recommending amendments
subsequently withdrawn, but
recommended amendments
were moved and agreed to
(19.9.90)
Privacy Amendment Bill 1989 Committee of | Yes Motion to adopt was agreed
[1990] the whole, by to, subject to modifications
chair of moved to certain of the
standing recommendations (12.11.90)
committee
1991 Education Services (Export Not moved Minister moved that the
Regulation) Bill 1990 amendments recommended
by the standing committee in
its report be agreed to;
amendments agreed
accordingly (18.6.91)
Petroleum Resource Rent Committee of | Yes Report of standing committee
Legislation Amendment Bill the whole, by recommending amendments
1991 minister adopted, with an amendment
to add a further amendment
(6.6.91)
Fisheries Administration Bill Committee of | Yes Report of standing
1991 and six related bills the whole, by committee, recommending 80
minister amendments to the main bill
and 2 related bills, adopted
(10.10.91)
1992 Customs and Excise Legislation | Committee of | Yes Report of standing committee

Amendment Bill 1992

the whole, by
minister

recommending amendments
adopted (5 and 7.5.92)

No motions to adopt a report of a standing or select committee were moved after the second reading; all were

moved in committee of the whole.
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Appendices

Bills referred to committees by Senate 1901-1989

Bills, or provisions of bills, referred to committees on
recommendation of Selection of Bills Committee 1990-2001
Bills, or provisions of bills, referred to committees directly
by Senate 1990-2001
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Bills to Senate Committees

Papers on Parliament

1

10

11

12

13

Peter O’Keeffe, Spoilt for a Ha’p’worth of Tar. How Bureaucratic Law-making can
Undermine the Ideals of Civil Liberty, April 1988

Anne Lynch, Legislation by Proclamation—Parliamentary Nightmare, Bureaucratic
Dream

John Vander Wyk, The Discharge of Senators from Attendance on the Senate upon a
Dissolution of the House of Representatives, July 1988

Peter O’Keeffe, Deregulation, Merits Review and the Withering of Parliamentary
Sovereignty, December 1988

Brian Galligan, No Bill of Rights for Australia, July 1989
Jenny Hutchison, The Big Picture on the Small Screen, November 1989

Senate Estimates Scrutiny of Government Finance and Expenditure. What’s it for,
does it work and at what cost? March 1990
Papers presented at a Parliamentary Workshop, October 1989

Unchaining the Watch-Dogs, Parliament House, Canberra, March 1990

. John Taylor, “The Auditor-General—Ally of the People, the Parliament and
the Executive’

. Dennis Pearce, ‘“The Commonwealth Ombudsman: Present Operation and
Future Developments’

. Cheryl Saunders, ‘The Role of the Administrative Review Council’

Chandran Kukathas, Democracy, Parliament and Responsible Government, with
additional observations by David Lovell and William Maley, June 1990

A.W. Martin, Parkes and the 1890 Conference, July 1990
Peter Bayne, Tribunals in the System of Government, July 1990

lan Marsh, The Committee System of the UK House of Commons: Recent
Developments and their Implications for Australia, March 1991

Senate Committees and Responsible Government

Proceedings of the Conference to mark the twentieth anniversary of Senate
Legislative and General Purpose Standing Committees and Senate Estimates
Committees, 3 October 1990, September 1991.

One People, One Destiny—Papers given at a series of Senate Occasional Lectures to

commemorate the centenary of the National Australasian Convention 1891,

November 1991

. The Rt Hon. Sir Zelman Cowen, “‘Is it not time?’” The National Australasian
Convention of 1891—a milestone on the road to federation’

. Professor Geoffrey Bolton, ‘Samuel Griffith: the Great Provincial’
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14

15

16

17

18

19

. Professor W.G. McMinn, ‘Politics or Statesmanship? George Reid and the
Failure of the 1891 Federation Movement’

. Professor Leslie Zines, ‘What the Courts have done to Australian Federalism’

. Mr John McMillan, ‘Constitutional Reform in Australia’

. The Hon. Frank Neasey, ‘Andrew Inglis Clark and Australian Federation’

Parliamentary Perspectives 1991, February 1992

. Harry Evans, ‘Parliamentary Reform: New Directions and Possibilities for
Reform of Parliamentary Processes’

. John Black, Michael Macklin and Chris Puplick, ‘How Parliament Works in
Practice’

. John Button, “The Role of the Leader of the Government in the Senate’

. Hugh Collins, “Political Literacy: Educating for Democracy’

. Senate Procedural Digest 1991

Stephen Argument, Parliamentary Scrutiny of Quasi-legislation, May 1992

Two Historical Views of Parliaments: Ireland and Russia, June 1992
. Harry Rigby, ‘Russia’s Parliaments’
. Professor Oliver MacDonagh, ‘Parnell and the Art of Politics’

Trust the Women: Women in Parliament, September 1992

. Senator Patricia Giles, “‘Women in the Federal Parliament’

. Dr Marian Sawer, ‘Housekeeping the State: Women and Parliamentary Politics
in Australia’

. The Hon. Susan Ryan, AO, ‘Fishes on Bicycles’

. Janine Haines, ‘Suffrage to Sufferance: 100 Years of Women in Parliament’

. The Hon. Dame Margaret Guilfoyle, DBE, ‘The Senate: Proportionately
Representative but Disproportionately Male’

Parliaments: Achievements and Challenges, December 1992

. Bill Blick, *Accountability, the Parliament and the Executive’

. Harry Evans, ‘Parliament: An Unreformable Institution’

. Senator Bruce Childs, ‘The Truth About Parliamentary Committees’

. Brian Galligan, ‘Parliamentary Responsible Government and the Protection of
Rights’

. Senator The Hon. Terry Aulich, ‘Parliament’s Last Stand’

. Senator The Hon. Peter Durack, ‘Parliament and People’

. Senate Procedural Digest 1992

Constitution, Section 53: Financial Legislation and the Houses of Commonwealth

Parliament, May 1993

. ‘Amendments and Requests: Disagreements Between the Houses’, Clerk of the
Senate

. ‘Amendments and Requests: A Background Paper’, Office of the Clerk of the
House of Representatives

. “The Senate: Amendment of Taxation and Appropriation Legislation’, Clerk of
the Senate

. ‘Supply’, Clerk of the Senate
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20

21

22

23

24

25

The Future of Parliaments and Their Libraries: A Review Article by Russell Cope,
October 1993
(Includes Parliamentary Bibliography)

Parliament and the Constitution: Some Issues of Interest, December 1993

. lan Temby QC, ‘Safeguarding Integrity in Government’

. Professor Geoffrey de Q Walker, ‘Constitutional Change in the 1990s: Moves
for Direct Democracy’

. Professor Thomas J. Courchene, ‘Aboriginal Self-Government in Canada’

. Professor Roger Wettenhall, ‘Corporatised Bodies Old and New: Is Parliament

Missing Out?’

. Professor Brian de Garis, ‘How Popular was the Popular Federation
Movement?’

. Dr Greg Craven, ‘“The Founding Fathers: Constitutional Kings or Colonial
Knaves?’

Views of Parliamentary Democracy, February 1994

. Ferdinand Mount, ‘Parliament and the Governance of Modern Nations’

. Kathy Martin Sullivan MP, ‘Women in Parliament—Yes! But What’s It
Really Like?’

. Professor Michael Crommelin, ‘Mabo—The Decision and the Debate’

. Professor Geoffrey Brennan, ‘Australian Parliamentary Democracy: One
Cheer for the Status Quo’

Parliaments and Constitutions Under Scrutiny, September 1994

. Derek Drinkwater, * ‘Catspaw of the Minister?” Membership of the Joint
Parliamentary Committee on Foreign Affairs, 1952—-1967’

. Professor Ulrich KI6ti, ‘Reform Trends in Swiss Government’

. Kathleen Burns, ‘A Stranger in Paradise? A Foreign Correspondent’s View of
the Parliamentary Press Gallery’

. Professor Kathleen Mahoney, ‘A Charter of Rights: the Canadian Experience’

. Fred Chaney, ‘Parliament: Our Great Expectations’

. Professor James Walter, “What Has Happened To Political Ideas?’

Essays on Republicanism: small r republicanism, by Harry Evans, September
1994
. ‘A Note on the Meaning of ‘Republic’’

. ‘Republicanism, Continued: A brief rejoinder to Graham Maddox’

. ‘Republicanism and the Australian Constitution’

. ‘Introduction: the Agenda of the True Republicans’

. ‘Keeping the Australian Republic’

. ‘Essentials of Republican Legislatures: Distributed Majorities and
Legislative Control’

. ‘Australia’s Real Republican Heritage’

Constitutions, Rights and Democracy: Past, Present and Future, June 1995

. Professor Peter Russell, ‘Constitutional Odyssey: Can Canada Become a
Sovereign People?’

. Professor Henry J. Steiner, ‘Cultural Relativism and the Attitude of Certain
Asian Countries towards the Universality of Human Rights’

. Senator Cheryl Kernot, ‘For Parliament or Party: Whose Democracy is it,

Anyway?’
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26

27

28

29

. Dr James Warden, ‘Parliament, Democracy and Political Identity in Australia’
. Dr Helen Irving, “Who are the Founding Mothers? The Role of Women in
Australian Federation’

Republicanism, Responsible Government and Human Rights, August 1995

. The Hon. Justice Michael Kirby, AC, CMG, ‘Human Rights—the
International Dimension’

. Senator Baden Teague, ‘An Australian Head of State: the Contemporary

Debate’
. Harry Evans, ‘Electing a President: the elite versus the public’
. David Hamer, DSC, ‘Can Responsible Government Survive in Australia?’
. John Taylor, ‘Parliament and the Auditor—General’
. Dr Suri Ratnapala, ‘Westminster Democracy and the Separation of Powers:

Can they Co—exist?’
. Peter C. Grundy, ‘Prima Facie Native Title’

Reinventing Political Institutions, March 1996

. Professor Beryl A. Radin, ‘Reinventing Government in the United States:
What is Happening with the National Performance Review?’

. Professor Neville Meaney, ‘The Commonwealth and the Republic: an
Historical Perspective’

. Senator the Hon. Margaret Reynolds, “Women, Pre-selection and Merit: Who
Decides?’

. Pru Goward, ‘The Medium, not the Messenger’

. Sir David Smith, ‘An Australian Head of State: an Historical and
Contemporary Perspective’

. Senator the Hon. Michael Beahan, ‘Majorities and Minorities: Evolutionary
Trends in the Australian Senate’

. Professor Howard Cody, ‘Australia’s Senate and Senate Reform in Canada’

Poets, Presidents, People and Parliament: Republicanism and other issues,

November 1996

. Harry Evans, ‘The Australian Head of State: Putting Republicanism into the
Republic’

. George Winterton and David Flint, “The Election of an Australian President’

. Les A. Murray, AO, ‘And Let’s Always Call It the Commonwealth: One
Poet’s View of the Republic’

. K.S. Inglis, ‘Parliamentary Speech’

. Gwynneth Singleton, ‘Independents in a Multi-Party System: the Experience
of the Australian Senate’

. Jack Waterford, ‘Ministerial Responsibility for Personal Staff’

. Derek Drinkwater, ‘Rupert Loof: Clerk of the Senate and Man of Many Parts’

Parliaments in Evolution: Constitutional Reform in the 1990s, March 1997
. David Butler, ‘“Ministerial Accountability: Lessons of the Scott Report’
. Marilyn Lake, “Women’s Changing Conception of Political Power’
. Deryck Schreuder, ‘Reshaping the Body Politic—the South African
Experience’
. Campbell Sharman, ‘Defining Executive Power: Constitutional Reform for
Grown-Ups’
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John Uhr, ‘Keeping Government Honest: Preconditions of Parliamentary
Effectiveness’

30 The Constitution Makers, November 1997

The Hon. John Bannon, ‘Towards Federation: the Role of the Smaller
Colonies’

Professor Stuart Macintyre, ‘A Federal Commonwealth, an Australian
Citizenship’

Professor Geoffrey Bolton, ‘The Art of Consensus: Edmund Barton and the
1897 Federal Convention’

Dr Mark McKenna, ‘Sir Richard Chaffey Baker—the Senate’s First
Republican’

Professor Greg Craven, ‘The High Court and the Founders: an Unfaithful
Servant’

Dr Kathleen Dermody, ‘The 1897 Federal Convention Election: a Success or
Failure?’

Derek Drinkwater, ‘Federation Through the Eyes of a South Australian Model
Parliament’

31 Papers on Parliament No. 31, June 1998

Dr Anne Summers, ‘The Media and Parliament: Image-making and Image-
breaking’,

Hugh Mackay, ‘Three Generations: the Changing Values and Political Outlook

of Australians’

Professor Marian Sawer, ‘Mirrors, Mouthpieces, Mandates and Men of

Judgement: Concepts of Representation in the Australian Federal Parliament’

Harry Evans, ‘Bad King John and the Australian Constitution:

Commemorating the 700" Anniversary of the 1297 Issue of Magna Carta’

Dr Henry Reynolds, ‘Aborigines and the 1967 Referendum: Thirty Years On’

Richard Broinowski, ‘Robert Arthur Broinowski: Clerk of the Senate, Poet,

Environmentalist, Broadcaster’

Kelly Paxman, ‘Referral of Bills to Senate Committees: an Evaluation’

Juliet Edeson, ‘Powers of Presidents in Republics’

32 The People’s Conventions: Corowa (1893) and Bathurst (1896), December 1998

Corowa

. Stuart Macintyre, ‘Corowa and the Voice of the People’

. Helen Irving, “When Quick Met Garran: the Corowa Plan’

. David Headon, ‘Loading the Gun: Corowa’s Role in the Federation Debate’

. Jeff Brownrigg, ‘ ‘Melba’s Puddin’’: Corowa, Mulwala and Our Cultural Past’

. James Warden, ‘From Little Things Big Things Grow: Thresholds of
Citizenship (1893-1993)’

. Paul Keating, “The Prime Minister’s Centenary Dinner Speech, Corowa,
31 July 1993’

Bathurst

John Bannon, ‘Return Tickets at Single Fares: the Bathurst Convention as a
Representative National Gathering’

Stuart Macintyre, ‘“The ldea of the People’

John Hirst, ‘Federation and the People: a Response to Stuart Macintyre’

David Headon, ‘Resurrecting the Federal Ideal: Mr Astley goes to Bathurst’
A.E. Cahill, ‘Cardinal Moran, Bathurst and the Achievement of Federation’
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33

34

Tessa Milne, ‘Barton at Bathurst: ‘Front Stage/Backstage’”

Mark McKenna, *‘John Napoleon Norton and the 1896 Bathurst Convention’
Robin McLachlan, *A Foreign Agent Unmasked: Colonel Bell at Bathurst’
Kevin Livingston, ‘Joseph Cook’s Contribution’

Jeff Brownrigg, * ‘The Sentiment of Nationality’: Bathurst and Popular
Support for Federation’

The Senate and Good Government, and Other Lectures in the Senate Occasional
Lecture Series, 1998, May 1999

Clem Lloyd, ‘The Influence of Parliamentary Location and Space on
Australia’s Political News Media

Philippa Smith, ‘Red Tape and the Ombudsman’

Elizabeth Evatt, ‘Meeting Universal Human Rights Standards: the Australian
Experience’

Hilary Charlesworth, ‘Globalisation, the Law and Australian Sovereignty:
Dangerous Liaisons’

Chandran Kukathas, “Tolerating the Intolerable’

David Headon, ‘Republicanism, Politicians, and People’s Conventions—
Goulburn 1854 to Canberra 1998’

Scott Reid, ‘Curbing Judicial Activism: the High Court, the People and a Bill
of Rights’

Martin Krygier, ‘Fear, Hope, Politics and Law’

Campbell Sharman, ‘The Senate and Good Government’

R.L. Cope, ‘Biographical Dictionaries of Parliamentarians: Considerations and
Examples’

Representation and Institutional Change: 50 Years of Proportional Representation
in the Senate, December 1999

Marion Sawer, ‘Overview: Institutional Design and the Role of the Senate’
John Uhr, “Why We Chose Proportional Representation’

Elaine Thompson, ‘The Senate and Representative Democracy’

Arend Lijphart, ‘Australian Democracy: Modifying Majoritarianism?’

Harry Evans, ‘Accountability Versus Government Control: the Effect of
Proportional Representation’

Murray Goot, ‘Can the Senate Claim a Mandate?”

Marian Sawer, ‘Dilemmas of Representation’

Helen Coonan, ‘Survival of the Fittest: Future Directions of the Senate’
Andrew Bartlett, ‘A Squeeze on the Balance of Power: Using Senate
‘Reform’ to Dilute Democracy’

John Faulkner, ‘A Labor Perspective on Senate Reform’

Fred Chaney, ‘Should Parliament be Abolished?’

Dee Margetts, ‘The Contribution of The Greens (WA) to the Australian
Senate’

Campbell Sharman, ‘The Representation of Small Parties and Independents’
Paul Bongiorno, Michelle Grattan and Melissa Langerman, ‘Reporting the
Senate: Three Perspectives’

Peter Sekuless and Frances Sullivan, ‘Lobbying the Senate: Two
Perspectives’

Anne Lynch, ‘Personalities versus Structure: the Fragmentation of the
Senate Committee System’

lan Marsh, ‘Opening Up the Policy Process’

Kate Lundy, ‘Cyberdemocracy and the Future of the Australian Senate’
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35

36

37

38

Geoffrey Brennan, ‘The Senate and Proportional Representation: Some
Concluding Observations’

Australia and Parliamentary Orthodoxy, and Other Lectures in the Senate
Occasional Lecture Series, 1999, June 2000

Howard Wilson, ‘Ethics and Government: the Canadian Experience’
Geoffrey de Q. Walker, ‘Rediscovering the Advantages of Federalism’
lan Marsh, ‘The Senate, Policy-Making and Community Consultation’
Alan J. Ward, ‘Australia and Parliamentary Orthodoxy’

Meredith Burgmann, ‘Constructing Legislative Codes of Conduct’
John Uhr, “Making Sense of the Referendum’

Rodney Tiffen, ‘“The Scandals We Deserve?’

Kay Walsh, ‘Survey of Literature on the First Parliament’

Parliament and the Public Interest. Lectures in the Senate Occasional Lecture
Series, 2000, June 2001

David Solomon, ‘A Single-Chamber Australian Parliament?’

George Williams, “Legislating for a Bill of Rights Now’

Tony Harris, ‘Auditors-General: Policies and Politics’

Richard Mulgan, ‘Public Servants and the Public Interest’

Ken Coghill, “Ministers in Office: Preparation and Performance’

John Kalokerinos, ‘Who May Sit? An Examination of the Parliamentary
Disqualification Provisions of the Commonwealth Constitution’

For Peace, Order, and Good Government: the Centenary of the Parliament of the
Commonwealth of Australia, November 2001

Margaret Reid and Gavin Souter, Speeches from the Launch of the Senate
Exhibition For Peace, Order, and Good Government, 29 March 2001

James G. Drake: An Address

John Hirst, ‘Federation: Destiny and Identity’

Geoffrey Blainey, ‘The Centenary of Australia’s Federation: What Should
We Celebrate?’

Helen Irving, ‘One Hundred Years of (Almost) Solitude: the Evolution of
Australian Citizenship’

Marian Simms, ‘1901: the Forgotten Election’

Marian Sawer, ‘Inventing the Nation Through the Ballot Box’

Russell L. Cope, ‘Housing a Legislature: When Architecture and Politics
Meet’

Parliament and Public Opinion. Lectures in the Senate Occasional Lecture Series
2000-2001, April 2002

Jeremy Rabkin, ‘National Sovereignty in a Globalising World’

Murray Goot, ‘Distrustful, Disenchanted and Disengaged? Polled Opinion
on Politics, Politicians and the Parties: an Historical Perspective’

David Zussman, ‘Confidence in Public Institutions: Restoring Pride to
Politics’

Phillip Knightley, “What is Australia? Perception versus Reality’

lan McAllister, “‘Civic Education and Political Knowledge in Australia’

Sir Alastair Goodlad, ‘Political Structure and Constitutional Reform in the
United Kingdom’

Donley T. Studlar, ‘Reflections on the Election Fiasco in the United States’
Judith Brett, *Parliament, Meetings and Civil Society’
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39

40

41

42

Senate Envy and Other Lectures in the Senate Occasional Lecture Series, 2001-
2002, December 2002

Julianne Schultz, *“Two Cultures: Parliament and the Media’

Ted Morton, ‘Senate Envy: Why Western Canada Wants What Australia
Has’

Patrick Bishop, ‘Democratic Equivocations: Who Wants What, When and
How?’

Campbell Sharman, ‘Politics at the Margin: Independents and the Australian
Political System’

Patrick Barrett, ‘Auditing in a Changing Governance Environment’

Gary Johns, ‘Government and Civil Society: Which is Virtuous?’

Lord Irvine of Lairg, ‘The Spirit of Magna Carta Continues to Resonate in
Modern Law’

Bicameralism and Accountability. Lectures in the Senate Occasional Lecture
Series, 2002—-2003, December 2003

Don Russell, “The Role of Executive Government in Australia’

Bruce Stone, ‘Australian Bicameralism: Potential and Performance in State
Upper Houses’

Stanley Bach, ‘A Delicate Balance: the Accidental Genius of Australian
Politics’

Brian Costar, ‘Accountability or Representation? Victorian Bicameralism’
Patrick Weller, “The Australian Public Service: Still Anonymous, Neutral
and a Career Service?’

Michael Pusey, ‘An Australian Story: the Troubling Experience of
Economic Reform’

Ross McMullin, “Vigour, Rigour and Charisma: the Remarkable Pompey
Elliott, Soldier and Senator’

One Hundred Years of Women’s Suffrage in Australia: Centenary Issue, June 2004

Margaret Guilfoyle and Susan Ryan, ‘The Trailblazers: the First Women in
Cabinet’

Barbara Caine, ‘Australian Feminism and the British Militant Suffragettes’
Moira Rayner, ‘Public Discourse and the Power of Women’

John Uhr, “The Power of One’

Marise Payne, ‘Personal Perspectives on Parliament: Upper House’

Julia Gillard, *Personal Perspectives on Parliament: Lower House’

‘Carry on the Fight’: Women in the Australian Senate.

The Distinctive Foundations of Australian Democracy, December 2004

Stuart Macintyre, ‘Alfred Deakin. A Centenary Tribute’

Michael Coper, ‘The High Court and the Parliament: Partners in Law-
making, or Hostile Combatants?’

A.J. Brown, ‘Constitutional Schizophrenia Then and Now’

John Molony, ‘Eureka and the Prerogative of the People’

Sir Ninian Stephen, ‘John Quick: a True Founding Father of Federation’
Dennis Pearce, ‘Rules, Regulations and Red Tape: Parliamentary Scrutiny
and Delegated Legislation’

Patricia Fitzgerald Ratcliff, *“The Australias are One”: John West Guiding
Colonial Australia to Nationhood’
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John Hirst, “The Distinctiveness of Australian Democracy’

Anthony Marinac, ‘The Usual Suspects?
Committees’

“Civil Society” and Senate
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