| ntroducti on: The Agenda of the True
Republ i canst

Australians are constantly being told that the years |eading up
to the centenary of federation provide an opportunity for a
review of the constitution and a consideration of whether
changes should be made to the constitutional order of the
country. Unfortunately, many of those urging this seemngly
wort hwhil e course appear to be determned to force that review
and consideration into a particular path and to |limt the
avenues which mght otherw se be open. The proposed decade of
review has so far been nonopolised by those who have sought to
confine constitutional consideration to the so-called republic
debate, the question of whether sone other office-holder should
repl ace the Queen as the head of state. This debate has been
notable for its lack of depth. There are the nonarchists, who
hold that the constitution is not in need of any major change,
and the self-styled republicans who are, on their own analysis,
divided into the “ mnimalists” who wish to nake that allegedly
simple change and the radicals who want that change to be
acconpani ed by a major “ refornf of the constitution.

This stage-managed debate has diverted attention from a nore
bal anced assessnent of the constitution and the changes which
may be desirable. The choice is presented as one of keeping the

status quo, including the Queen, nmaking the “ mnimalist”
change and thereby keeping the status quo w thout the Queen but
wth all the other features of the current system of

gover nnent, whether defective or not, or disposing of the Queen
and at the sane tine disposing of elenents of the constitution
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whi ch have nothing to do with the nonarchy but which may be
regarded as aneliorations of the faults of the current system
The nonarchist position of no change and the mnimalist
position both involve keeping a system which is marked by an
unheal thy concentration of power in the central executive
governnent, while the supposedly radical republican position
invol ves dismantling those aspects of the constitution which
provi de saf eguards agai nst that concentration of power. It is a
choice of going slowy or quickly in the sanme direction

It is appropriate that the public now be infornmed that another
direction is possible, and that a truly republican agenda be
advanced. Hence this collection of papers.

A republic, as the dictionary tells us, is a state in which
sovereignty or supreme power is vested in the whole people
rather than in a nonarch. The distinction drawn by the American
founders between a denocracy, in which the people assenble and
adm ni ster the government in person, and a republic, in which
they entrust political powers to their chosen agents, is a
necessary refinenent of the definition. The essence of
republican governnent is that elected officials act as the
agents or trustees of the whole people. In order to Kkeep
sovereignty with the people and to prevent the m sappropriation
of sovereignty by officials, power is not entrusted to any
single officer or body, and the power entrusted to each officer
or body is limted in accordance with constitutional rules.
This division and Ilimtation of power 1in accordance wth
constitutional rules is essential to the theory and practice of
republicanism It has been expounded as such by republican
thinkers from Aristotle to the present, and has been the
hal I mark of all long-lived republics, ancient and nodern. The
only two nodern republics which have lasted for nore than 100
years, the United States and Switzerland, are federations, and
federalism exenplifies in its nost congeni al form the
limtation and division of power. The existence of different
governnents operating within their own spheres at different
levels in a federation has been the nost effective safeguard
agai nst the capture of governnment by tyrants and factions, as
the American founders thought. Suri Ratnapala, one of the
contributors to this collection, refornmulates this thesis that
federalismis essential to republican governnent.

The Australian constitution exhibits many characteristics of
republ i can governnment. The federal system divides the powers of
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governnent between the central governnent and the states in
accordance wth constitutional prescription, and provides a
basis for the division of the legislature at the centre, so
that changes to the law can be nmade only by two separately-
constituted majorities, representing the states by population
and the states as equal units. The separation of |egislative,
executive and judicial powers is also constitutionally
prescribed. The <constitution can be changed only by the
sovereign people in a referendum wth a special mgjority to
ensure that support for a change is geographically distributed.
These are the devices by which successful republics have sought
to avoid a concentration of power which would turn theminto de
facto nonar chi es or cl osed ol i gar chi es. Australia's
constitution provided the equipnent for sound republican
gover nment .

Devel opnents since 1901, however, have seriously underm ned
this constitutional structure and have given rise to a
centralisation and concentration of power which is pathol ogica
to a republican government. The nost significant of these
devel opnments has been in relation to what is generally called
responsi bl e governnent. The Australian founders adopted the
British system whereby the executive governnent is carried on
by mnisters who depend for their tenure of office on the
confidence of the Parlianment, and may be renoved from office by
the Parliament if they lose that confidence. In the first 10
years of federation, government worked in this way, wth
changes of mnistry brought about by parlianentary action.
Since the arrival of highly disciplined and hierarchica
parties, however, a situation has devel oped of the mnistry of
the day, led by the prime mnister, conpletely controlling the
House of Representatives, and controlling the whole Parliament
when there is a simlar party majority in both Houses. This has
been acconpanied by a nassive delegation of |egislative power
to the mnistry, so that, in effect, the executive has assuned
the legislative power and habitually seeks to legislate by
decr ee.

This developnent is often viewed in terns of the rise of the
wel fare state, and Suri Rat napala’s analysis shows how
assunption by governnents of responsibility for the economc
wel | -being of individuals has undermined the separation of
| egi sl ati ve and executive powers by encouragi ng governnents to
make laws for particular cases rather than laws for general
application. Professor Wlfgang Kasper points out that this
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devel opnent began with the * Australian Settlenent” of the
early federal period.

As the papers in this collection also show, however, the third
branch of governnent, the judiciary, has played a large role in
this situation. The H gh Court, in many of its interpretations
and applications of the constitution, has reinforced this
concentration of power in the hands of the central mnistry.
The virtual rewiting of the federal distribution of power in
t he Tasmani an dans case, the failure to place any limtation on
t he del egation of |egislative power, the confusion about “ basic
rights” , rights conferred by statute and “ innom nate powers” ,
the failure to distinguish between subject and function of
powers, and the recognition of the power of admnistrative
bodies to make final decisions concerning individual rights,
have all helped to put wus into the canp of mnisterial
absolutism W have drifted into a system of governnment whereby
we choose a party to govern for three years and entrust the
| eaders of that party with virtually unlimted powers. As Suri
Rat napal a points out, we have put all our constitutional eggs
in the one basket, and have cone to rely solely on regular
el ections as the only safeguard against the otherw se absolute
powers of government. This is utterly contrary to the theory
and practice of republican governnent.

The proposals now put forward by the self-proclained radical
republicans would renove the remaining republican safeguards
fromthe constitution, which still provide sone anelioration of
the despotism of mnisters. The federal system still places
sone constraints on state and central governnents; the Senate,
which is frequently not wunder the party control of the
governnent of the day, provides a |imt to legislation by
decree; and the provision for changing the constitution by
referendum with a special majority ensures at least that the
politicians in power cannot rewite the fundanental rules at
will. The “ refornf platformof the radicals includes abolition
of the states, abolition or significant curbing of the Senate
and an easier nmethod of changing the constitution. Such
proposals would turn the country into a highly centralised
state in which the entire governnment apparatus is dom nated by
the mnistry of the day. Apart from anmounting to a fundanental
remaki ng of the country, this agenda, as Professors Kasper and
Wal ker point out, woul d take Australia in the opposite
direction from the rest of the world. Federalism is now
flourishing as never before, and is being applied to the
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probl enms of countries recently freed fromtotalitarian rule. W
seem not to have |earned the |lesson of recent history, that
central governnment power is not the key to econom c success.

There is a need to oppose to the authoritarian agenda for
change a genuinely republican agenda which would seek to
strengthen and add to the safeguards in the constitution, and
to provide an alternative to the drift into wunmtigated
centrali smand executive absol uti sm

If there is to be an elected head of state, the true
republicans could propose that that office be provided with
sufficient independence, perhaps by popular election, to
provide a balance to an otherwi se autocratic prine mnister.
The extrenely w de powers of the executive could be reforned.
In the absence of the nonarchy, there is no justification for
t he executive gover nnent possessi ng such nonar chi ca
prerogatives as the powers to prorogue Parlianment, to dissolve
the House of Representatives at any tine, and to nake treaties
and appoi nt judges wi thout |egislative sanction.

Refornms may be proposed to reinvigorate federalism The first
step in this process, as Professor Wil ker states, is to expound
the real case for federalism as distinct from the enpty
cliches of “ states rights” which are used by centralists to
discredit the federal system Prof essor Wl fgang Kasper
provi des an excellent basis for this task with his exposition
of conpetitive federalism He points out that one of the great
potential advantages of a true federal system is that state
governnents may be encouraged to conpete in the search for the
best policies and legislation and for the allegiance and
support of citizens. This conpetition may help to nake
Australia conpetitive in the world.

A program of parliamentary reform may serve to address the
domnation of the legislature by the mnistry. It is
significant that inproved procedures for parlianentary scrutiny
and control of the executive, such as the Senate’s Scrutiny of
Bills Commttee, have alnost exclusively occurred in upper
houses not under mnisterial control. The further devel opnment
of such procedures is essential to a restoration of parlianent
as a representative institution.

More significant constitutional changes, such as Professor
Wal ker’s suggested citizen-initiated referenduns and recall of
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menbers of Parlianment, nmay provide further safeguards against
governnent abuses. That they are resisted by persons claimng
the title of denocrats says a great deal about what Professor
Wal ker appropriately characterises as the elitist nature of our
current politics.

Such a republican agenda would indicate to the electorate that
the options are not as restricted as the managers of the
current constitutional “ debate” would have us believe, and
that there may be a real choice of systens of governnment. The
hi story of referendum proposals in Australia |eads the orthodox
radi cals to conclude that the popul ace are conservative; to the
true republican they indicate a suspicion on the part of the
el ectors of proposals to increase central governnment power.
They also indicate that a genuinely republican agenda could
arouse the interest and support of the citizenry.

The essays in this collection are a significant contribution to

establ i shing such an agenda and to providing the electors wth
such a choi ce.
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