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FORTY-FIRST PARLIAMENT
FIRST SESSION—FOURTH PERIOD

Gover nor-Gener al

His Excellency Major-General Michael Jeffery, Companion in the Order of Australia, Com-
mander of the Royal Victorian Order, Military Cross

Senate Officeholders

President—Senator the Hon. Paul Henry Calvert
Deputy President and Chairman of Committees—Senator John Joseph Hogg
Temporary Chairmen of Committees—Senators Guy Barnett, George Henry Brandis, Hedley
Grant Pearson Chapman, Patricia Margaret Crossin, Alan Baird Ferguson, Michael George
Forshaw, Stephen Patrick Hutchins, Linda Jean Kirk, Philip Ross Lightfoot, Gavin Mark Mar-
shall, Claire Mary Moore, Andrew James Marshall Murray, Hon. Judith Mary Troeth and
John Odin Wentworth Watson
Leader of the Government in the Senate—Senator the Hon. Robert Murray Hill
Deputy Leader of the Government in the Senate—Senator the Hon. Nicholas Hugh Minchin
Leader of the Opposition in the Senate—Senator Christopher Vaughan Evans
Deputy Leader of the Opposition in the Senate—Senator Stephen Michael Conroy
Manager of Government Business in the Senate—Senator the Hon. Christopher Mar-
tin Ellison
Manager of Opposition Businessin the Senate—Senator Joseph William Ludwig

Senate Party L eaders and Whips

Leader of the Liberal Party of Australia—Senator the Hon. Robert Murray Hill
Deputy Leader of the Liberal Party of Australia—Senator the Hon. Nicholas Hugh Minchin
Leader of The Nationals—Senator the Hon. Ronald Leslie Doyle Boswell
Deputy Leader of The Nationals—Senator John Alexander
Lindsay (Sandy) Macdonald
Leader of the Australian Labor Party—Senator Christopher Vaughan Evans
Deputy Leader of the Australian Labor Party—Senator Stephen Michael Conroy
Leader of the Australian Democrats—Senator Lynette Fay Allison
Leader of the Family First Party—Senator Steve Fielding
Liberal Party of Australia Whips—Senators Jeannie Margaret Ferris and Alan Eggleston
Nationals Whip—Senator Julian John James McGauran
Opposition Whips—Senators George Campbell, Linda Jean Kirk and Ruth Stephanie Webber
Australian Democrats Whip—Senator Andrew John Julian Bartlett
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M ember s of the Senate

State or Terri-

Senator tory Term expires Party
Abetz, Hon. Eric TAS 30.6.2011 LP
Adams, Judith WA 30.6.2011 LP
Allison, Lynette Fay VIC 30.6.2008 AD
Barnett, Guy TAS 30.6.2011 LP
Bartlett, Andrew John Julian QLD 30.6.2008 AD
Bishop, Thomas Mark WA 30.6.2008 ALP
Boswell, Hon. Ronald Leslie Doyle QLD 30.6.2008 NATS
Brandis, George Henr QLD 30.6.2011 LP
Brown, Carol Louise TAS 30.6.2008 ALP
Brown, Robert James TAS 30.6.2008 AG
Calvert, Hon. Paul Henry TAS 30.6.2008 LP
Campbell, George NSW 30.6.2008 ALP
Campbell, Hon. lan Gordon WA 30.6.2011 LP
Carr, Kim John VIC 30.6.2011 ALP
Chapman, Hedley Grant Pearson SA 30.6.2008 LP
Colbeck, Hon. Richard Mansell TAS 30.6.2008 LP
Conroy, Stephen Michael VIC 30.6.2011 ALP
Coonan, Hon. Helen Lloyd NSW 30.6.2008 LP
Crossin, Patricia Margaret © NT ALP
Eggleston, Alan WA 30.6.2008 LP
Ellison, Hon. Christopher Martin WA 30.6.2011 LP
Evans, Christopher Vaughan WA 30.6.2011 ALP
Faulkner, Hon. John Philip NSW 30.6.2011 ALP
Ferguson, Alan Baird SA 30.6.2011 LP
Ferris, Jeannie Margaret SA 30.6.2008 LP
Fielding, Steve VIC 30.6.2011 FF
Fierravanti-Wells, Concetta Anna NSW 30.6.2011 LP
Fifield, Mitchell Peter® VIC 30.6.2008 LP
Forshaw, Michael George NSW 30.6.2011 ALP
Heffernan, Hon. William Daniel NSW 30.6.2011 LP
Hill, Hon. Robert Murray SA 30.6.2008 LP
Hogg, John Joseph QLD 30.6.2008 ALP
Humphries, Gary John Joseph © ACT LP
Hurley, Annette SA 30.6.2011 ALP
Hutchins, Stephen Patrick NSW 30.6.2011 ALP
Johnston, David Albert Lloyd WA 30.6.2008 LP
Joyce, Barnaby QLD 30.6.2011 NATS
Kemp, Hon. Charles Roderick VIC 30.6.2008 LP
Kirk, Linda Jean SA 30.6.2008 ALP
Lightfoot, Philip Ross WA 30.6.2008 LP
Ludwig, Joseph William QLD 30.6.2011 ALP
Lundy, Kate Alexandra® ACT ALP
Macdonald, Hon. lan Douglas QLD 30.6.2008 LP
Macdonald, John Alexander Lindsay (Sandy) NSW 30.6.2008 NATS
McEwen, Anne SA 30.6.2011 ALP
M cGauran, Julian John James VIC 30.6.2011 NATS
McLucas, Jan Elizabeth QLD 30.6.2011 ALP
Marshall, Gavin Mark VIC 30.6.2008 ALP



State or Terri-

Senator tory Term expires Party
Mason, Brett John QLD 30.6.2011 LP
Milne, Christine TAS 30.6.2011 AG
Minchin, Hon. Nicholas Hugh SA 30.6.2011 LP
Moore, Claire Mary QLD 30.6.2008 ALP
Murray, Andrew James Marshall WA 30.6.2008 AD
Nash, Fiona NSW 30.6.2011 NATS
Nettle, Kerry Michelle NSW 30.6.2008 AG
O'Brien, Kerry Williams Kelso TAS 30.6.2011 ALP
Parry, Stephen TAS 30.6.2011 LP
Patterson, Hon. Kay Christine Lesley VIC 30.6.2008 LP
Payne, Marise Ann NSW 30.6.2008 LP
Polley, Helen TAS 30.6.2011 ALP
Ray, Hon. Robert Francis VIC 30.6.2008 ALP
Ronaldson, Hon. Michael VIC 30.6.2011 LP
Santoro, Santo ¥ QLD 30.6.2008 LP
Scullion, Nigel Gregory © NT CLP
Sherry, Hon. Nicholas John TAS 30.6.2008 ALP
Siewert, Rachel WA 30.6.2011 AG
Stephens, UrsulaMary NSW 30.6.2008 ALP
Sterle, Glenn WA 30.6.2011 ALP
Stott Despoja, Natasha Jessica SA 30.6.2008 AD
Troeth, Hon. Judith Mary VIC 30.6.2011 LP
Trood, Russell QLD 30.6.2011 LP
Vanstone, Hon. Amanda Elcise SA 30.6.2011 LP
Watson, John Odin Wentworth TAS 30.6.2008 LP
Webber, Ruth Stephanie WA 30.6.2008 ALP
Wong, Pendlope Ying Yen SA 30.6.2008 ALP
Wortley, Dana SA 30.6.2011 ALP

(1) Chosen by the Parliament of Queendand to fill a casual vacancy vice Hon. John Joseph Herron, resigned.

(2) Chosen by the Parliament of Victoriato fill a casual vacancy vice Hon. Richard Kenneth Robert Alston, resigned.

(3) Term expires at close of day next preceding the polling day for the general eection of members of the House of
Representatives.

(4) Chosen by the Parliament of Tasmaniato fill a casual vacancy vice Susan Mary Mackay, resigned.

PARTY ABBREVIATIONS
AD—Austraian Democrats; AG—Austraian Greens; ALP—Australian Labor Party; CLP—Country Labor
Party; FF—Family First Party; LP—Libera Party of Austraia; NATS—The Nationals
Heads of Parliamentary Departments
Clerk of the Senate—H Evans
Clerk of the House of Representatives—I C Harris
Secretary, Department of Parliamentary Services—H R Penfold QC



HOWARD MINISTRY

Prime Minister

Minister for Trade and Deputy Prime Minister

Treasurer

Minister for Transport and Regional Services

Minister for Defence and Leader of the
Government in the Senate

Minister for Foreign Affairs

Minister for Health and Ageing and Leader of the
House

Attorney-General

Minister for Finance and Administration, Deputy
Leader of the Government in the Senate and
Vice-President of the Executive Council

Minister for Agriculture, Fisheries and Forestry
and Deputy Leader of the House

Minister for Immigration and Multicultural and
Indigenous Affairs and Minister Assisting the
Prime Minister for Indigenous Affairs

Minister for Education, Science and Training

Minister for Family and Community Services and
Minister Assisting the Prime Minister for
Women's |ssues

Minister for Industry, Tourism and Resources

Minister for Employment and Workplace
Relations and Minister Assisting the Prime
Minister for the Public Service

Minister for Communications, Information
Technology and the Arts

Minister for the Environment and Heritage

The Hon. John Winston Howard MP

The Hon. Mark Anthony James Vaile MP
The Hon. Peter Howard Costello MP
The Hon. Warren Errol Truss MP
Senator the Hon. Robert Murray Hill

The Hon. Alexander John Gosse Downer MP
The Hon. Anthony John Abbott MP

The Hon. Philip Maxwell Ruddock MP
Senator the Hon. Nicholas Hugh Minchin
The Hon. Peter John McGauran MP
Senator the Hon. Amanda Eloise Vanstone

The Hon. Dr Brendan John Nelson MP
Senator the Hon. Kay Christine Lesley Patterson

TheHon. lan Elgin Macfarlane MP
The Hon. Kevin James Andrews MP

Senator the Hon. Helen Lloyd Coonan

Senator the Hon. lan Gordon Campbell

(The above ministers constitute the cabinet)
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Minister for Justice and Customs and Manager of
Government Business in the Senate

Minister for Fisheries, Forestry and Conservation

Minister for the Arts and Sport

Minister for Human Services

Minister for Citizenship and Multicultural Affairs

Minister for Revenue and Assistant Treasurer

Special Minister of State

Minister for Vocational and Technical Education
and Minister Assisting the Prime Minister

Minister for Ageing

Minister for Small Business and Tourism

Minister for Local Government, Territories and
Roads

Minister for Veterans' Affairs and Minister
Assisting the Minister for Defence

Minister for Workforce Participation

Parliamentary Secretary to the Minister for
Finance and Administration

Parliamentary Secretary to the Minister for
Industry, Tourism and Resources

Parliamentary Secretary to the Minister for Health
and Ageing

Parliamentary Secretary to the Minister for
Defence

Parliamentary Secretary (Trade)

Parliamentary Secretary (Foreign Affairs) and
Parliamentary Secretary to the Minister for
Immigration and Multicultural and Indigenous
Affairs

Parliamentary Secretary to the Prime Minister

Parliamentary Secretary to the Treasurer

Parliamentary Secretary to the Minister for the
Environment and Heritage

Parliamentary Secretary (Children and Y outh
Affairs)

Parliamentary Secretary to the Minister for
Education, Science and Training

Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry

Senator the Hon. Christopher Martin Ellison

Senator the Hon. lan Douglas Macdonald
Senator the Hon. Charles Roderick Kemp
The Hon. Joseph Benedict Hockey MP
The Hon. John Kenneth Cobb MP

The Hon. Malcolm Thomas Brough MP
Senator the Hon. Eric Abetz

The Hon. Gary Douglas Hardgrave MP

TheHon. Julie Isabel Bishop MP

The Hon. Frances Esther Bailey MP
The Hon. James Eric LIoyd MP
TheHon. De-Anne Margaret Kelly MP

The Hon. Peter Craig Dutton MP
The Hon. Dr Sharman Nancy Stone MP

The Hon. Warren George Entsch MP
The Hon. Christopher Maurice Pyne MP
The Hon. Teresa Gambaro MP

Senator the Hon. John Alexander Lindsay

(Sandy) Macdonald
The Hon. Bruce Fredrick Billson MP

TheHon. Gary Roy Nairn MP

The Hon. Christopher John Pearce MP
The Hon. Gregory Andrew Hunt MP
The Hon. Sussan Penelope Ley MP
The Hon. Patrick Francis Farmer MP

Senator the Hon. Richard Mansell Colbeck



SHADOW MINISTRY

Leader of the Opposition

Deputy Leader of the Opposition and Shadow
Minister for Education, Training, Science and
Research

Leader of the Opposition in the Senate, Shadow
Minister for Indigenous Affairs and Shadow
Minister for Family and Community Services

Deputy Leader of the Opposition in the Senate and
Shadow Minister for Communications and
Information Technol ogy

Shadow Minister for Health and Manager of
Opposition Business in the House

Shadow Treasurer

Shadow Attorney-General

Shadow Minister for Industry, Infrastructure and
Industrial Relations

Shadow Minister for Foreign Affairs and Trade
and Shadow Minister for International Security

Shadow Minister for Defence

Shadow Minister for Regional Devel opment

Shadow Minister for Primary Industries,
Resources, Forestry and Tourism

Shadow Minister for Environment and Heritage,
Shadow Minister for Water and Deputy
Manager of Opposition Business in the House

Shadow Minister for Housing, Shadow Minister
for Urban Devel opment and Shadow Minister
for Local Government and Territories

Shadow Minister for Public Accountability and
Shadow Minister for Human Services

Shadow Minister for Finance

Shadow Minister for Superannuation and
Intergenerational Finance and Shadow Minister
for Banking and Financial Services

Shadow Minister for Child Care, Shadow Minister
for Y outh and Shadow Minister for Women

Shadow Minister for Employment and Workforce

Participation and Shadow Minister for Corporate

Governance and Responsibility

The Hon. Kim Christian Beazley MP
Jennifer Louise Macklin MP

Senator Christopher Vaughan Evans

Senator Stephen Michadl Conroy

Julia Eileen Gillard MP

Wayne Maxwell Swan MP

Nicola Louise Roxon MP

Stephen Francis Smith MP

Kevin Michael Rudd MP

Robert Bruce McClelland MP
TheHon. Simon Findlay Crean MP
Martin John Ferguson MP

Anthony Norman Albanese MP
Senator Kim John Carr

Kelvin John Thomson MP
Lindsay James Tanner MP

Senator the Hon. Nicholas John Sherry

Tanya Joan Plibersek MP

Senator Penelope Ying Yen Wong

(The above are shadow cabinet ministers)
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Shadow Minister for Consumer Affairs and
Shadow Minister for Population Health and
Health Regulation

Shadow Minister for Agriculture and Fisheries

Shadow Assistant Treasurer, Shadow Minister for
Revenue and Shadow Minister for Small
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Shadow Minister for Transport

Shadow Minister for Sport and Recreation
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Security

Shadow Minister for Veterans' Affairs and
Shadow Special Minister of State

Shadow Minister for Defence Industry,
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Shadow Minister for Immigration

Shadow Minister for Aged Care, Disabilities and
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Shadow Minister for Justice and Customs and
Manager of Opposition Business in the Senate

Shadow Minister for Overseas Aid and Pacific
Island Affairs

Shadow Parliamentary Secretary for
Reconciliation and the Arts

Shadow Parliamentary Secretary to the Leader of
the Opposition

Shadow Parliamentary Secretary for Defence and
Veterans' Affairs

Shadow Parliamentary Secretary for Education

Shadow Parliamentary Secretary for Environment
and Heritage

Shadow Parliamentary Secretary for Industry,
Infrastructure and Industrial Relations

Shadow Parliamentary Secretary for Immigration

Shadow Parliamentary Secretary for Treasury

Shadow Parliamentary Secretary for Science and
Water

Shadow Parliamentary Secretary for Northern
Australiaand Indigenous Affairs

Laurie Donald Thomas Ferguson MP

Gavan Michad O’ Connor MP
Joel Andrew Fitzgibbon MP

Senator Kerry Williams Kelso O’ Brien
Senator Kate Alexandra Lundy

The Hon. Archibald Ronald Bevis MP
Alan Peter Griffin MP

Senator Thomas Mark Bishop

Anthony Stephen Burke MP
Senator Jan Elizabeth MclLucas

Senator Joseph William Ludwig
Robert Charles Grant Sercombe MP
Peter Robert Garrett MP
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The Hon. Warren Edward Snowdon MP
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Monday, 7 November 2005

SENATE 1

Monday, 7 November 2005

The Senate met at 12.30 pm
ABSENCE OF THE PRESIDENT

The Clerk—Pursuant to standing order
13, | advise the Senate that the President is
temporarily and unavoidably absent today
and the Deputy President will take the chair.

The DEPUTY PRESIDENT (Senator
Hogg) thereupon took the chair and read
prayers.

BUSINESS
Rear rangement

Senator ELLISON (Western Australia—
Manager of Government Business in the
Senate) (12.31 pm)—I move:

That government business notice of motion
No. 1 be postponed till alater hour of the day.

Question agreed to.

MIGRATION LITIGATION REFORM
BILL 2005

Second Reading

Debate resumed from 12 October, on mo-
tion by Senator Coonan:

That this bill be now read a second time.

Senator NETTLE (New South Wales)
(12.31 pm)—The Migration Litigation Re-
form Bill 2005 before the Senate is about
reducing judicial review and oversight of the
decisions and actions of the Department of
Immigration and Multicultural and Indige-
nous Affairs. Recent revelations have shown
that less oversight of the department of im-
migration’s decisions is the last thing that is
needed and that therefore this bill is irre-
sponsible.

A centra plank of the recent private
member’s bill introduced by the member for
Kooyong was the insertion of amendments
that would have provided for increased judi-
cia review of the department of immigra-
tion's decisions to detain people under the

Migration Act. Only a few months after the
compromise deal struck with Mr Georgiou,
the government is now seeking the Senate's
agreement to pass this bill, which seeks to
reduce the ability to seek, or otherwise dis-
courage applicants from seeking, judicial
review of the department of immigration’'s
decisions. This is despite widespread criti-
cism during the Senate inquiry into this bill
from prominent legal groups and continuing
scandals that underline the need for the de-
partment of immigration to be brought back
under control and judicial oversight. The
Australian Greens oppose this bill and will
move amendments that seek to bring in-
creased, not less, judicial oversight of the
department of immigration’s operations.

The majority of the community believe
that the department of immigration has
proved itself incapable of implementing the
Migration Act in a way that is humane and
competent. For years the community has
heard stories of abuse of detainees and of
detention centres that drive people to despair
and menta illness. The case of Cornelia Rau
awoke the media and the Australian public to
the fact that something is very wrong with
our system of mandatory immigration deten-
tion. And then there was the horrifying case
of Vivian Solon—a frail, mentally ill Austra-
lian citizen who was separated from her
young children and deported to a hospice for
the dying in the Philippines. The handling of
this case was summarised by the Comrie
report as that of ‘ systemic failure’ and ‘ catas-
trophic’. Now we have 220 cases of poten-
tially unlawful detention, 23 of which lasted
for over ayear and two people were detained
for between five and seven years.

These revelations have horrified and
frightened Australians. Some Australians
from non-English-speaking backgrounds
now feel that they must carry their passport
with them in order ensure that they are not
detained by the department of immigration.
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The Palmer report’'s recommendations
stressed the need for more oversight of the
department’s operations and decisions. Rec-
ommendation 7.3 of the Palmer reports calls
for:

... an independent professional review of the func-
tions and operations of DIMIA’s Border Control
and Compliance Division and Unlawful Arrivals
and Detention Division ...

In light of the endemic failures of the de-
partment of immigration to properly admin-
ister the law in a humane way and the pub-
lic's loss of confidence in the minister and
her department, it seems illogical and irre-
sponsible for the Senate to pass this hill,
which aims to reduce independent oversight
of the operations of the department of immi-
gration.

The Law Council of Australia told the
Senate inquiry into this bill, ‘ The parliament
has again been invited to focus once again on
the wrong end of the process: trying to stifle
review instead of addressing the question of
why so many appeals are being lodged.” The
current Senate inquiry into the Migration Act
has received compelling evidence from hun-
dreds of submissions that the protection visa
process implemented by the department of
immigration is fundamentally flawed from
theinitial interview stage through to the min-
isterial intervention power at the end of the
process. A prominent barrister in the area
told the inquiry that there was ‘ randomness
al the way through’' the system. Other wit-
nesses have told the inquiry that identical
claims from individuals in the same family
can have drastically different results. These
decisions have serious consequences for in-
dividuals and their families.

Many submissions to the inquiry propose
that reform of the system to allow for greater
legal representation and transparency of de-
cision making and judicial review of merits
as well as process would result in better de-

cision making and less litigation in the area.
If the government were more honest about
wanting to address the amount of migration
related litigation, it would ensure that these
root causes of litigation were identified and
addressed. Instead, legidation is put before
us by the government that is aimed at putting
up barriers to stop detainees being able to
access proper judicial review of the depart-
ment of immigration’s actions, and instead
this bill attempts to intimidate and penalise
lawyers and advocates who assist asylum
seekers.

It should also be noted that this govern-
ment is not shy of pursuing what | would
describe as unmeritorious litigation. In an-
swer to a question on notice that | asked, the
department admitted that it had spent at least
$13,109 and had had numerous court appear-
ances trying to deny a mentally ill detainee
proper psychiatric care. The merit of such
litigation is highly dubious, in my book. Two
other detainees have been through extensive
legal cases to argue essentialy the same
point—that the Commonwealth has a re-
sponsibility to provide them with appropriate
psychiatric care. | am now talking about the
cases of detainees’S and ‘M’ that resulted in
the ruling from Justice Finn in the Federal
Court that the Commonwealth had breached
its duty of care and was guilty of culpable
neglect. In these cases the Commonwealth
spent $87,099.14 on legal costs arguing that
detainee S should not have access to special-
ist psychiatric care and $91,526.56 on legal
costs arguing that detainee M should not
have access to specialist psychiatric care.

We have seen the government also appeal
its right to indefinitely detain innocent peo-
ple under the Migration Act. | would de-
scribe this and earlier cases of litigation that
DIMIA has been involved in as unmeritori-
ous appeals in the eyes of the Australian
Greens. We have seen this government ap-
peal its right to hold children in detention—
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an application wholly without merit in the
eyes of the Greens and, | believe, the vast
majority of Australians.

I will be moving amendments on behalf of
the Australian Greens that will ensure in-
creased judicial oversight, rather than less, of
the department of immigration's decisions.
Currently the department of immigration can
arrest and detain people indefinitely on the
reasonable suspicion that they are unlawful
noncitizens. The decision to detain under the
Migration Act is not subject to judicial con-
sent or review. There are strict legidative
time limits on our police forces powers to
detain before they must justify their deten-
tion before the courts. The time limits gener-
aly range from four hours to eight hours.
Currently, even ASIO is limited to detaining
terrorism related suspects for a maximum of
seven days. The Greens believe that the de-
partment of immigration should be subject to
similar judicial oversight to that of other fed-
eral and state authorities, and | will be mov-
ing an amendment to achieve this goal.

It isinteresting to note that the head of the

judiciary in England and Wales, the Lord
Chancellor, Lord Falconer, on ABC News
Radio on 10 August 2005, when asked about
proposed new antiterrorism laws, said:
Fourteen days is the current period for which you
can detain a subject without charge. Sir lan Blair,
the Metropolitan Police Commissioner, has said
inquiries often take considerably longer than that.
But nobody, including Sir 1an Blair, is suggesting
that any extension of custody should be without
judicial oversight.
So in Britain, even after aterrible and deadly
terrorist attack, nobody is suggesting that
detention should occur without judicial over-
sight or that detention without judicial over-
sight is acceptable. Yet here in Australia we
aready allow the detention of asylum seek-
ers, including women and children, without
judicial oversight.

Findings 14 and 15 of the Palmer report
were highly critical of departmental officers
exercise of their detention powers. In part,
Mr Palmer noted that departmental compli-
ance officers ‘have a poor understanding of
the legidation they are responsible for en-
forcing, the powers they are authorised to
exercise and the implications of the exercise
of those powers. Mr Palmer recommends
increased training for compliance officers,
but the Greens believe that that does not go
far enough and that legislating standards and
safeguards is necessary. | will therefore
move other amendments that will legislate
the procedures that departmental officers
must follow in order to protect the rights of
peopl e being arrested and detained under the
Migration Act. The Greens amendments are
drafted with the aim of protecting peopl€e’'s
rights and ensuring the rule of law. Unfortu-
nately, the bill we are debating here seeks to
further erode the rights of asylum seekers
and seeks to legidate barriers to make it
more difficult for the courts to review deci-
sions made by the department of immigra-
tion.

The government says that this bill stems
from the recommendations made by the Mi-
gration Litigation Review, conducted by
Hilary Penfold QC. However, the govern-
ment refuses to publicly release the review.
Thisrefusal to release the review casts doubt
on whether the proposed legidation is the
most appropriate and beneficial response to
the findings of the review. Given the sub-
stantial changes that this legidation would
make to our legal system, the Australian
Greens call on the government to withdraw
this bill and to publicly release the Penfold
report so that a proper debate can be con-
ducted with all the information available.

This bill is flawed in numerous ways.
Many submissions to the Senate inquiry into
this bill have raised concerns about the con-
stitutionality of the bill. The Law Council of
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Australia, in its submission to the Senate
inquiry into this bill, said:

At the end of the day, the issue is a simple one;
ether the Rule of Law in Australia is to include
in-put from the Courts, or it is not. The Constitu-
tion and the judgments of the High Court in ...
S157 ... and ... S134 ... suggest that Parliament
does not have the Constitutional authority to ex-
clude judicial review ... It can only be harmful to
respect for the Rule of Law in this country that
Parliament should continue to support and main-
tain legislation that gives the appearance of oust-
ing judicial review in this way.

The Greens share the concerns raised in
submissions to the Senate inquiry into this
bill about the summary dismissal of cases,
which alows for cases to be thrown out of
court before they are heard.

One of the most disturbing aspects of this
bill is its attempt to intimidate the legal pro-
fession when assisting clients with migration
litigation through the imposition of financial
penalties for bringing unmeritorious applica-
tions. In its submission to the initial Migra-
tion Litigation Review, Amnesty Interna-
tional said:

... provision of legal advice to asylum seekersis a
fundamental component of a proper and compre-
hensive judicial process.

By legislating section 486E in this hill, this
government is essentially trying to scare
lawyers away from providing asylum seekers
with legal advice. The Law Council of Aus-
tralia noted in its submission to theinquiry:

If Parliament is concerned with stopping unmeri-
torious litigation, then certification provisions
should apply across all jurisdictions. The insertion
of these provisions in one area creates the impres-
sion that the government is trying to drive law-
yers out of immigration cases.

It is this amendment that reveals this bill for
what it is—a further erosion of the rights of
asylum seekers. It represents an attack on the
lawyers and advocates who have stood up to
this government as it has demonised asylum

seekers and systematically stripped them of
their rights. Not only will lawyers be sub-
stantially financially penalised for assisting
with migration cases; potentially so will
anyone be who encourages an applicant to
pursue unmeritorious litigation. The Greens
are fundamentally opposed to this attempt to
intimidate lawyers and others with the aim of
deterring them from assisting some of the
most vul nerable people in our community.

Many experts have pointed out that this
amendment will, in fact, have the opposite
effect to the purported aim of this bill. The
Law Society of South Australia expressed
the view that it:

... will result in a huge upsurge in numbers of
unrepresented litigants and increased burden on
thejudicial system with consequent delays.

The Federal Court’'s annual report notes that
about 40 per cent of migration cases and ap-
peals in 2003-04 involved at least one party
that was not represented at some stage in the
proceedings. The government should take
note of this figure and question whether en-
couraging representation rather than discour-
aging it might be a better strategy to pursue
in order to reduce the amount of unmeritori-
ous litigation.

The Australian Greens note that many le-
gal organisations argued in their submissions
to the inquiry that an increase in financial
assistance to migration legal services would
be the best strategy to achieve the intended
goal of the hill. Justice Wilcox from the Fed-
era Court expressed a similar view in
Muaby v Minister for Immigration and Mul-
ticultural Affairsin 1998, in which he said:
The solution is not to deny aright of judicial re-
view. Experience shows that a small proportion of
cases have merit, in the sense the Court is satis-
fied the Tribunal fell into an error of law or failed
to observe proper procedures or the like. In my
view, the better course is to establish a system
whereby people whose applications are refused
have assured access to proper interpretation ser-
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vices and independent legal advice. If that were
done, the number of applications for judicia re-
view would substantially decrease.

The Greens urge the government to drop the
amendment that is aimed at penalising law-
yers and, instead, implement measures such
as increasing funding to migration legal ser-
vices that would increase the availability of
professional legal assistance to potential liti-
gants and increase or abolish the timerestric-
tions so that people may make better in-
formed and considered decisions about any
appeal that they are considering.

Finaly, the government should consider
implementing a formal processing stream for
complementary, or humanitarian, protection.
Establishing a formal process for humanitar-
ian protection would ease the burden on the
refugee stream by removing applications
bound to fail the refugee determination proc-
ess that are currently reliant on ministerial
intervention at the final stage through section
417 of the Migration Act. A formal and ac-
countable humanitarian processing system,
as laid out in Greens policy, would ease the
burden on the courts by ensuring that pri-
mary applications are assessed under the ap-
propriate criteria and circumstances.

The Australian Greens oppose this bill on
the grounds that it attacks the legal rights of
some of the most vulnerable people in Aus-
tralia—that is, the people seeking asylum—
and that it is highly unlikely to achieve its
stated aims without sacrificing justice and
fairness. Amnesty International Australia
states the obvious in its submission to the
original migration litigation review:

It is precisely the role of tribunals and courts to

determine which of those cases brought before
them are unmeritorious.

The Senate would do well to respect the

courts' independence and to vote against this
bill.

Senator KIRK (South Australia) (12.48
pm)—I also rise to speak to the Migration
Litigation Reform Bill 2005 and to express
my concerns about this government’s deci-
sion to install barriers to justice for the espe-
cialy vulnerable people in the Australian
community. This bill is the latest in a long
line of attempts by the government to pre-
vent migrants and refugees from gaining ac-
Cess to justice in this country. Instead of ad-
dressing the reasons why so many migration
claims are being lodged and why so many
appeals are being made, the government has
set about imposing conditions on litigants to
discourage them from seeking justice and to
prevent legal representatives or anyone else
from assisting those people.

The Labor Party is aware of the need for
the reform of migration laws in Australia,
and my colleagues and | have spoken about
this topic previously. However, | believe that
the Migration Litigation Reform Bill 2005 is
a heavy-handed response by the government
to the problem of migration claims congest-
ing the system.

As Senator Nettle alluded to, there is a
strong likelihood that this bill will fail in its
stated objective of improving the ‘overal
efficiency of migration litigation’, as ex-
plained in the explanatory memorandum of
the bill. That is because it does not address
the underlying cause of the increase in mi-
gration litigation, including the inadequacies
of primary decision making, especialy in the
way that ministerial discretions are exer-
cised.

Before stating the reasons for my reserva-
tions about the Migration Litigation Reform
Bill, I would like to address some of the pro-
visions of the hill. Briefly stated, these are
designed to, firstly, direct migration cases to
the Federal Magistrates Court of Australia;
secondly, ensure identical grounds of review
in migration cases; thirdly, impose uniform
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time limits in all migration cases; fourthly,
facilitate quicker handling of cases through
improved court processes, fifthly, allow the
courts to make summary judgments of mi-
gration cases; and, finally, deter unmeritori-
ous applications.

The question is: will these measures en-
sure that the bill meets its stated aim of im-
proving the overall efficiency of migration
litigation? A closer examination of the provi-
sions reveals that the government’s approach
is in fact flawed in numerous respects. Two
areas of concern which immediately stand
out are the government’s proposals in rela
tion to the imposition of time limits and the
congtitutional validity of the bill, as Senator
Nettle referred to earlier.

Labor reiterates its concerns that the pro-
visions in this bill relating to time limits re-
main unconstitutional in light of the High
Court’s decision in Plaintiff S157/2002 v The
Commonwealth of Australia. The proposed
changes to section 486A of the Migration Act
are of particular concern for this reason. The
bill seeks to reduce the time limit of 35 days
under section 486A of the Migration Act for
appeals to be lodged to the High Court to 28
days. This time limit would apply from the
time of actual notification of a migration
decision—a move which is supported by the
Labor Party—although there is scope for a
limited extension of this period to 84 days.

It is proposed that time limits will also ap-
ply in the Federal Court and the Federal
Magistrates Court. The bill proposes that
time limits on appeals to the courts would
apply to so-called migration decisions. Mi-
gration decisions are a new type of decision
specifically created in response to the deci-
sion in Plaintiff S157 that decisions made
under the Migration Act which are tainted
with jurisdictional error, as it is known, can-
not be considered to be decisions at al. A
migration decision, therefore, includes any

decison made, or purportedly made, under
the Migration Act. However, in Plaintiff
S157 the High Court clearly stated that deci-
sions tainted with jurisdictional error, which
the court called ‘ purported decisions’, are not
valid decisions. Although the High Court did
not expressly deal with the question of
whether time limits could apply to purported
decisions, it is strongly arguable that appeals
from such decisions cannot be subject to
time limits because they are not valid deci-
sionsat all.

It is difficult to see how the government
can simply legidate to introduce time limits
for purported decisions. The High Court has
aready indicated that these decisions are not
within the scope of the Migration Act. The
High Court said in Plaintiff S157 that pur-
ported decisions are not within the scope of
the act because, in the words of Chief Justice
Gleeson, they ‘would be in direct conflict
with section 75(v) of the Constitution, and
thus invalid'. In effect then, there is a sub-
stantial danger that the amendments to sec-
tion 486A are unconstitutional because they
limit judicial review by the High Court.
Clearly, this parliament cannot take away
this jurisdiction from the court. It cannot be
removed constitutionally.

Several prominent withesses to the Senate
Legal and Constitutional References Com-
mittee, of which | am a member, expressed
similar views in May this year during a re-
view of the Migration Litigation Reform
Bill. Labor acknowledges that comments
were made by Justice Callinan in Plaintiff
S157 that the Commonwealth could apply a
time limit to applications for judicial review
in the High Court provided it was suffi-
ciently long that the right to appeal was not
“illusory’. In looking at these comments, it
must be remembered that the comments
made in Plaintiff S157 that time limits can be
applied to High Court appeals were made by
asinglejudge, Justice Callinan, in obiter. But
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it is important to consider whether the Mi-
gration Litigation Reform Bill does provide a
sufficiently long time limit so that the right
to appeal is more than just illusory. | do not
believe that it does. In effect, the bill estab-
lishes an absolute time limit with no avenues
for extension beyond this, even if the inter-
ests of justice may requireit.

This amendment makes it clear that the
government’s sol ution to improving the effi-
ciency of migration litigation is to deny jus-
tice to migrants and refugees. Many of these
people do not speak English. They have an
extremely limited grasp of the Australian
legal system, much less the complexities of
migration law. They will amost invariably
be detained in remote detention centres away
from the legal advice they so sorely need. It
is deeply regrettable that the government has
apparently not considered the individual cir-
cumstances of people making applications to
the courts. Clearly, some people will have
grounds for review that may not be revealed
until the time limit on their appeal has ex-
pired. This was the very warning canvassed
by Chief Justice Gleeson in Plaintiff S157
when talking about setting rigid time limits. |
find it disturbing that the government would
propose to deny to such people their consti-
tutional right to appeal in the High Court
against Commonwesalth decisions.

The final point | would like to make about
time limits and the constitutional validity of
the hill relates to the very broad scope of a
purported migration decision as set out in the
bill. Labor believes that the very broad defi-
nition of a purported decision in the bill may
mean that the time limits on appeals to the
High Court are less likely to be constitution-
aly valid. It is not clear from the open-ended
definition of a ‘purported decision’'—that is,
‘conduct preparatory to making a decision’, a
purported ‘failure or refusal to make a deci-
sion’ and a ‘refusal to do any act or thing—
exactly what decisions by the Common-

wealth will be migration decisions under the
bill. There is a strong possibility that the
High Court will hold that a time limit on
such an appeal may infringe the High Court’s
powers to conduct judicial review under sec-
tion 75(v) of the Constitution.

In addition to the issues | have outlined so
far, Labor remains unconvinced of the
broader intentions of the bill and whether it
will in fact meet its aims. The Law Council
of Australia, which of course is the peak
body of the Australian legal profession, was
so strongly opposed to the bill in its submis-
sion to the Senate inquiry that it doubted
whether it would succeed in its stated aims
and said that it is likely to make a bad situa-
tion worse. Will the hill, for example, suc-
ceed in its ambitious aim of reducing so-
caled unmeritorious litigation? The Attor-
ney-General has stated:

It is grossly irresponsible to encourage the institu-
tion of unmeritorious cases as a means simply to
prolong an unsuccessful visa applicant’s stay in
Australia.

He further said:

It is equally irresponsible for advisers to frustrate
the system by lodging mass produced applications
without considering the actual circumstances of
each case.

Clearly, this is the underlying basis of this
legidation, as evidenced in the words of the
Attorney-General. Briefly stated, the hill
seeks to confer a broad discretion to the
courts to determine whether an unmeritori-
ous claim has been made, and it strengthens
the powers of the courts to summarily dis-
miss proceedings where there are no reason-
able prospects of success.

There has been widespread condemnation
of the summary dismissal powers conferred
by the bill. Apart from the fact that they sig-
nificantly depart from the common law, it is
difficult to see the rationale for extending
these powers when existing powers of sun+
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mary dismissal are rarely used. This is an
especially important issue when one consid-
ers that the bill will change the laws regulat-
ing the High Court, Federal Court and Fed-
eral Magistrates Court with respect to sum-
mary judgment for all litigation, not just mi-
gration cases.

As | will outline shortly, the government
has done very little to allay the fears that
people have that the hill is too uncertain in
stating just how the test of ‘no reasonable
prospects of success would work when a
court considers whether to exercise its sum-
mary dismissal powers. Perhaps more dis-
turbingly, the government has sought to pre-
vent third parties from assisting migrants and
refugees in making claims. The bill does this
by threatening cost orders against lawyers,
migration agents or anyone else who partici-
pates in migration cases when the govern-
ment has deemed that they are encouraging
‘“unmeritorious’ litigation under section 486F.
Section 486E imposes a prohibition on a per-
son encouraging migration litigation if—and
| quote:

(& the migration litigation has no reasonable
prospect of success; and

(b) ether:

(i) the person does not give proper con-
sideration to the prospect of success of
the migration litigation; or
(i) a purpose in commencing or continu-
ing the migration litigation is unrelated to
the objectives which the court process is
designed to achieve.
The Senate Legal and Constitutional Legisla-
tion Committee was especially scathing of
this aspect of the hill. It noted that many
submissions and witnesses were uncertain
and apprehensive about the wide scope of
these provisions and the tendency of the hill
to create confusion among people willing to
provide genuine advice about migration
claims. | believethereis clearly a potential to
introduce a ‘chilling effect’ on legal repre-

sentatives to provide advice to people with
genuine claims.

There is also a greater danger that, by dis-
couraging asylum seekers from obtaining
legal advice, the bill might actually lead to a
significant increase in unrepresented liti-
gants. This observation was made by the
Law Society of South Australia and, if real-
ised, would have the opposite effect to reduc-
ing litigation as stated in the aims of the bill.

The Senate committee also observed that
numerous submissions and witnesses to the
inquiry were critical of the government's
flawed perception of what is unmeritorious
litigation. That is, it erroneously assumes
that, since the Commonwealth is successful
in 93 per cent of cases, it must therefore fol-
low that 93 per cent of all migration appeals
are based on unmeritorious claims. This po-
sition is all the more astonishing given that
the government itself does not seem to know
the difference between an unsuccessful claim
and an unmeritorious claim. This uncertainty
was amply demonstrated by the inability of
both the Attorney-General’s Department and
DIMIA to inform the committee of the dif-
ference between the two.

The Office of the United Nations High
Commissioner for Refugees was highly criti-
cal of the government’'s latest attempts to
reduce migration litigation. It observed inits
submission that the Migration Litigation Re-
form Bill ‘may detract from what is a posi-
tive aspect of Audralia's system’ by ‘dis
couraging applications that are not certain of
success, but are nonetheless not abusive'.
The UNHCR also observed the difficultiesin
distinguishing between claims that are meri-
torious and those that are not. It claimed that
a cautious approach is warranted in legisa-
tion that reduces unmeritorious litigation.

The Migration Litigation Reform Bill
demonstrates the very cynical view of this
government in relation to asylum seekers.
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Because of the uncertainties in the bill, it will
most likely be detrimental to the interests of
genuine asylum seekers. While Labor agrees
that reductions to the numbers of asylum
seekers using judicial review of migration
decisions are warranted, it has taken a differ-
ent approach to that of the government. La-
bor proposes to abolish the Refugee Review
Tribunal and replace it with a refugee status
determination  tribunal. The proposed
changes would include the appointment of a
legally qualified chair with secure tenure, as
well as appeals to the Federa Magistrates
Court. This would contain migration review
cases to the Federal Magistrates Court.

My exposure to migration cases during
my time as a senator has caused me to de-
velop a very different view of migrants and
refugees to that of this government. | believe
that the majority of people who cometo Aus-
tralia, especially those seeking asylum, are
genuinely displaced refugees from the poor-
est and most strife-torn countries in the
world. For such people to be treated fairly
and with dignity, they need access to an effi-
cient and transparent review system, without
the uncertainties contained in the Migration
Litigation Reform Bill. As an international
citizen who is a signatory to a range of refu-
gee conventions and treaties, this is at the
very least what our international obligations
demand of us as a nation.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (1.05
pm)—I thank senators for their contributions
to the debate on the Migration Litigation
Reform Bill 2005. There are a number of key
areas of reform in this bill. These areas are
designed to improve migration litigation. Of
course, much publicity has been given to this
matter over the years. The bill directs migra-
tion cases to the Federal Magistrates Court
and limits the jurisdiction of the Federal
Court. | am pleased to say that we have now

appointed eight additional federal magis-
trates to deal with this added workload.

The bill provides identical grounds for re-
lief in the High Court and the lower federal
courts, which will assist the courts to quickly
identify and stop applicants early in the
process who are seeking to reitigate matters
that have already been the subject of judicial
consideration. The bill reinstates time limits
in migration cases and imposes uniform and
extendable time limitsin al migration cases.
The bill also contains a number of provisions
designed to improve the efficiency of court
processes and deter the institution and con-
tinuation of unmeritorious court proceedings.

The Senate Legal and Constitutional Leg-
idation Committee looked at this bill and
made a number of recommendations. The
committee's first recommendation was about
the operation of the summary dismissal pro-
visions. It recommended that these provi-
sions be subject to a sunset clause after 18
months of operation. The second recommen-
dation, which is about the costs orders and
other provisions dealing with unmeritorious
cases, is that a report be tabled on the opera-
tion of the bill as soon as practicable after 12
months after the commencement of the bill.
The government does not support these rec-
ommendations, as it does not consider it ap-
propriate to subject key provisions of this
important reform bill to a sunset clause or to
introduce a legidative requirement for re-
porting on the bill’s operations.

There are other matters which have been
raised. Senator Ludwig and Senator Nettle
raised in the debate the issue of the public
release of the migration litigation review
report. As we have advised on a number of
occasions, the report was prepared for the
government’s consideration and for the pur-
poses of a cabinet decision. For this reason,
and in keeping with longstanding tradition
on both sides of the house, the report has not
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been and will not be publicly released. Cer-
tain factual material in the report has, how-
ever, been publicly released.

Senator Ludwig also expressed the oppo-
sition’s concern that time limits in the bill
may be unconstitutional. Others have also
touched on that. The purpose of the bill isto
improve the efficiency of migration litiga-
tion, a policy that one would expect all to
support. It is a matter which is based on
commonsense. Indeed, across the judicial
system in Australia we are endeavouring in
al courts at al levels to improve the effi-
ciency of litigation and the way that courts
deal with matters. Areas dealing with migra-
tion law should be no exception. Restoring
time limits in which to institute migration
litigation is a crucia part of the reforms that
will implement this important policy initia-
tive. The time limits in the bill will give ap-
plicants a reasonable opportunity to seek
judicial review of migration decisions and
ensure timely handling of these applications.
The government is confident of the constitu-
tional validity of thetime limitsin the bill.

The opposition has indicated that it in-
tends to move amendments relating to time
limits in the committee stage and we will
deal with those when we come to them. |
would however like to express the govern-
ment’'s disappointment that the opposition
did not provide copies of these amendments
until the bill came on for debate in the Sen-
ate. This is despite repeated contact between
the opposition and the government in rela-
tion to further offers of briefing. | note that
for the record.

Senator Bartlett and Senator Nettle raised
the issue of costs orders against persons who
encourage unmeritorious migration litiga-
tion, suggesting that the bill targets those
who provide humanitarian assistance to peo-
ple involved in migration litigation. It has
been suggested that the government is delib-

erately targeting some who are assisting peo-
ple invalved in this. This suggestion is unac-
ceptable and not supported by any objective
evidence. The government is not trying to
penalise lawyers acting ethically and in ac-
cordance with their professional obligations.
What the government does say is that where
someone promotes a case which is obviously
unmeritorious they are not doing anyone a
service, least of all their clients. Similarly,
the government is not trying to penalise
community organisations which act respon-
sibly. Put simply, the government is not try-
ing to penalise anyone who acts responsibly
in whatever capacity they may be assisting
peopleinvolved in migration litigation.

The government is concerned however to
ensure that those who are assisting people
involved in migration litigation do not en-
courage the commencement and continuation
of unmeritorious proceedings. The figures
demonstrate that the government has won
about 90 per cent of cases, which is an un-
usually high percentage of cases decided in
its favour. One questions why this percentage
is so high. Unmeritorious proceedings waste
scarce court resources. It is no secret that in
Australia today courts at al levels are ex-
periencing heavy workloads. Thereis an old
saying: ‘Justice delayed is justice denied.’
Justice delayed because of the clogging up of
the system with unmeritorious claims is un-
desirable. We should not have a situation in
which people with a claim with merit have to
wait for their case to be decided because of
unmeritorious claims clogging up the sys
tem.

A person runs the risk of a personal costs
order against them only if they contravene
the obligation not to encourage unmeritori-
ous cases, and thisis a decision that the court
will have to make after having considered
the individual circumstances of the matter. It
is by no means a rubber stamping; it is not an
arbitrary requirement. The court considers
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the question of a personal costs order after
theindividual circumstances of the case have
been considered. The court has to be satisfied
that the particular migration proceedings had
no reasonable prospects of success and that
the person who encouraged the litigation did
so either without giving proper consideration
to the prospects of success or for a purpose
unrelated to the objectives of the court proc-
ess. You may have sometimes heard the old
story of a solicitor advising a client to take a
case to court merely to ‘run it round the
block’. That is an old expression | encoun-
tered some time ago when | was practising in
the law. It is quaint to hear anecdotal evi-
dence of that, but simply running a case
around the block is not good enough. It clogs
up the system and causes other people disad-
vantage and it is appropriate that there be a
costs order available to the court in those
instances.

Opposition senators questioned the mean-
ing of the phrase ‘reasonable prospects of
success , suggesting that it is untested. This
is not the case. The phrase ‘reasonable pros-
pects of success' has received judicial atten-
tion, most recently in the New South Wales
Court of Appeal in the case of Lemoto. This
case emphasised—as has the government—
that the mere fact that litigation is resolved
adversely to a party does not mean that the
case had no reasonable prospects of success.
The provision for a personal costs order
therefore has to be considered in that con-
text.

The bill not only streamlines but also
makes more efficient the area of migration
litigation. It will see more work in the federal
magistrate’s jurisdiction. We have resourced
that by appointing eight extra federal magis-
trates, which | think has been an excellent
initiative on the part of the government. Of
course, making this area more efficient will
not delay justice and therefore deny it to oth-
ers but move it along more speedily. That

will be a benefit fdt by al concerned. |
commend the bill to the Senate.

Question agreed to.
Bill read a second time.

In Committee
Bill—by leave—taken as awhole.

Senator LUDWIG (Queensand) (1.16
pm)—I understand the amendments have
now been circulated for about a month. |
know the minister might have had a bad
morning, but | suspect that he probably read
an old paragraph. | think it is worth while to
correct the record, as the amendments have
been around at least since the last time. It
would have been true, had we continued into
the committee stage of the hill at that time.
Nevertheless, we are prepared to move on
and not dwdl on that. | understand the
Greens amendments, although revised, have
been available as well. A nod tells me that
that is the case, so perhaps the department
needs to check the record and correct it at
some point.

Because the debate has been truncated a
little bit it is probably worth while going
back to some of the issues that were can-
vassed in the beginning, before I moved my
amendment. | will foreshadow that | am go-
ing to move an amendment. It is worth while
at least canvassing what this hill is about.
This bill is a package of reforms aimed at
improving the efficiency and speed of deal-
ing with migration litigation, and they in-
clude an attempt to overcome a High Court
decision that undermines the regime for im-
posing time limits and other restrictions on
judicial review, uniform time limits, reforms
to channe migration litigation into the Fed-
eral Magistrates Court, making it easier to
obtain summary judgment, a requirement to
disclose other judicial review litigation, cost
orders against lawyers and advisors—and |
think we heard the minister talk briefly about
that—who might encourage unmeritorious
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claims, and changes to the internal admini-
stration of Federal Magistrates Court.

I will not go over thoseintotal. It isworth
at least highlighting that Labor support a
position where we can have a speedy resol u-
tion of some of these issues. We do not want
people to be unduly delayed. They should be
able to have their litigation dealt with
promptly, efficiently and appropriately. La-
bor also support the general thrust of the hill,
although we do think that in some instances
Labor’s position on this is preferred. How-
ever, there are a couple of issues contained in
the bill that are of some concern and, there-
fore, Labor are moving amendments to that
effect. | seek leave to move opposition
amendments numbers (1) to (4) on sheet
4643.

Leave granted.
Senator LUDWIG—I move:

(1) Schedule 1, item 18, page 10 (line 18) to
page 11 (line 4), omit section 477, substi-
tute:

477 Time limits on applications to the

Federal Magistrates Court

(1) Subject to subsection (4), an applica-
tion to the Federal Magistrates Court
for a remedy to be granted in exercise
of the court’s original jurisdiction un-
der section 476 in relation to a migra-
tion decision must be made to the court
within 28 days of the actual (as op-
posed to deemed) notification of the
decision.

(2) The Federal Magistrates Court may, by
order, extend that 28 day period by up
to 56 daysif:

(& anapplication for that order is made
within 84 days of the actua (as op-
posed to deemed) notification of the
decision; and

(b) the Federal Magistrates Court is
satisfied that it is in the interests of
the administration of justice to do
so.

2

©)

(4)

©)

(6)

Except as provided by subsections (2)
and (4), the Federal Magistrates Court
must not make an order allowing, or
which has the effect of allowing, an
application to make an application
mentioned in subsection (1) outside
that 28 day period.

The Federal Magistrates Court may, by
order, allow an applicant to make an
application mentioned in subsection (1)
outside that 28 day period, if an appli-
cant alleges, in his or her application,
malice or fraudulent intention on the
part of the Minister or an officer or a
member of a tribunal in relation to a
migration decision.

An applicant alleging malice or fraudu-
lent intention give particulars must in
the application the facts and matters
from which that malice or fraudulent
intention is to be inferred.

The regulations may prescribe the way

of notifying a person of a decision for
the purposes of this section.

Schedule 1, item 18, page 11 (lines 5 to 23),
omit section 477A, substitute:

477A Time limits on applications to the
Federal Court

@

2

Subject to subsection (4), an applica-
tion to the Federal Court for a remedy
to be granted in exercise of the court’s
original jurisdiction under paragraph
476A(b) or (c) in relation to a migra-
tion decision must be made to the court
within 28 days of the actual (as op-
posed to deemed) notification of the
decision.

The Federal Court may, by order, ex-
tend that 28 day period by up to 56
daysif:

an application for that order is made
within 84 days of the actual (as op-
posed to deemed) notification of the
decision; and

(@) Federal Court is satisfied that it isin

the interests of the administration of
justiceto do so.

CHAMBER



Monday, 7 November 2005

SENATE 13

(3) Except as provided by subsections (2)
and (4), the Federal Court must not
make an order alowing, or which has
the effect of allowing, an applicant to
make an application mentioned in sub-
section (1) outside that 28 day period.

(4) The Federal Court may, by order, alow
an applicant to make an gpplication
mentioned in subsection (1) outside
that 28 day period, if an applicant al-
leges, in his or her application, malice
or fraudulent intent on the part of the
Minister or an officer or amember of a
tribunal in relation to a migration deci-
sion.

(5) Anapplicant alleging malice or fraudu-
lent intention must give particulars in
the application of the facts and matters
from which that malice or fraudulent
intention is to be inferred.

(6) The regulations may prescribe the way
of notifying a person of a decision for
the purposes of this section.

(3) Schedule 1, item 30, page 13 (line 19), omit
“An application”, substitute “ Subject to sub-
section (2A), an application”.

(4) Schedule 1, item 32, page 14 (line 2), omit
“subsection (1A)”, substitute “subsections
(1A) and (2A)".

Aswe have said, Labor have previously sup-

ported reforms to improve the efficiency and

speed of migration litigation. This bill con-
tains several meritorious reforms that would
improve the efficiency of the courts in deal-
ing with migration matters. They include
streamlining the relationship between the
courts to encourage applications toward the
Federal Magistrates Court and moving, in the
scheme of things, away from the High Court
and the Federal Court. They are sensible
amendments and they will hopefully improve
efficiency and streamline the process.
Reapplying time limits on applications for
judicial review is another matter covered,
together with reforms to the management of
the Federal Magistrates Court. Labor, as |

have said, supports those goals. They are
important goals. Anything that encourages
and has as its aims the streamlined judicial
review of migration matters and reform of
the cumbersome and unnecessary delays is
certainly welcome, especially where you can
give people certainty in these matters. How-
ever, there are instances where the wrong
decision has been arrived at because of is
sues that perhaps go outside the general, run
of the mill matters. It might be malice or
fraud and an unjust outcome, in those in-
stances, should not be allowed to stand.

Unfortunately, it is not unreasonable to
believe that there would be some officers
like this in the department. It is not surpris-
ing when you look at the department of im-
migration over the last couple of years, espe-
cialy if you have been as close to it as | and
the Labor Party have been, and when you
view the department through a prism which
includes Cornelia Rau and her unlawful de-
tention for some 10 months; the Vivian So-
lon matter—an Australian citizen being re-
moved from Australia; the department hav-
ing taken people on transits in a bus for five
hours or more and not giving them reason-
able breaks; and the Neil Comrie report, un-
der the auspices of the Ombudsman, where
some 221 cases have been referred to the
Ombudsman to deal with. The phrase ‘Re-
lease—not unlawful’ is a pretty way for the
immigration department to describe potential
or possible unlawful detention. We will see
reports from the Ombudsman over the next
period to see how that is going to be resolved
over time.

When you view the immigration depart-
ment through that prism—and | think it is
entirely justifiable to do that—then you will
have some scepticism about how the immi-
gration department will apply this. | think it
is worthwhile to have some healthy scepti-
cismin this regard. We know, especially with
the Cornelia Rau and Vivian Solon matters,
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that there were people who knew. In the
Vivian Solon matter in particular, it is clear
that the department knew that there was a
removal that was unlawful, and it did and
said nothing about it. We already know that
there are examples out there that certainly
concern us, have concerned us and will con-
tinue to concern us when it comes to how
this department operatesin this area.

Their defence, | suspect, will be that they
have implemented reforms and changes to
their procedures and structures. Whether they
can in fact turn the battleship around in the
creek remains still to be seen. Whether or not
those reforms and changes will trickle
down—or trickle up, as the case may be—is
another question. That can only realy be
examined given the test of time. But, looking
at how this section operates, we want to en-
sure that a 28-day cut-off for this particular
section does not mean that issues which
come to light after 28 days might be swept
under the carpet and not otherwise dealt
with. Therefore, there is a view that, in im+
plementing these protections, there is a need
for a catchall phrase to ensure that, in those
instances where there is fraud or malice, the
department will not have their behaviour
rewarded through these protections involving
arbitrary time limits. There should be the
ability for the court in those instances to re-
examine those set time limits and dictate
something different to ensure that people’'s
rights are not abused. Therefore, we seek that
the government carefully examine the
amendments. It has had them for a while
now, as | understand it. It should examine
them and | encourage it to agree with them.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (1.25
pm)—The government does not support the
proposed opposition amendments that would
amend the provisions dealing with time lim-
its for applying judicia review. These
amendments would in effect provide that a

court may allow an application to be made
outside of the 28-day period if the applicant
alleges in effect that the migration decision is
unlawful because the decision maker has
acted fraudulently or maliciously. The gov-
ernment’s view is that there is no reason
whatsoever that an alegation that a migra-
tion decision is unlawful on the ground of
fraud or malice should be treated differently
from an allegation that a migration decision
is unlawful on any other ground.

Later applications are a problem in the
field of migration litigation. This is a high-
volume area of litigation where some appli-
cants have an incentive to delay bringing
proceedings in order to prolong their stay in
Australia. If these amendments were to be
made, there would be an incentive to some
applicants to allege fraud and malice. Not
only would there be more late applications
but also the court’s time would be wasted in
dealing with baseless alegations. This bill is
designed to streamline litigation in migration
matters. The sense | get is that the opposition
supports that thrust. We believe these
amendments would not have that desired
effect. Therefore, for that reason, the gov-
ernment oppose Labor amendments (1) to
(4).

Senator BARTLETT (Queensland) (1.27
pm)—For the record, the Democrats support
these amendments as they are going a hit
further in a more desirable direction. | could
quibble with some of the wording and defini-
tions within them. But, in the context, that is
probably not the most efficient use of the
Senate's time, given that we are all talking
about efficiency here today. As the minister’'s
comments even just then indicated, the
whole thrust of not just this provision of the
bill but also the bill as a whole is to put so-
called efficiency ahead of justice. That is all
it is about. On top of that, it will not even
work, and that is all the more farcical. | will
not go through all of that, because | went
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through that in my comments in the second
reading debate, although it was about a
month or so ago now so people may have
forgotten what | said.

The simple matter is that, asthe minister’'s
comments again indicated, the government is
maintaining this fiction that there is a signifi-
cant number of people who are trying to rort
the system, bring forward unmeritorious
claims and continually put forward appeals
after along period of time purdly on the ba-
sis of some maliciousness or desire to rort
the system and misuse the courts just so they
can stay in the country longer. The evidence
over a long period of time now shows quite
clearly that that is not the main problem with
the level of migration cases in the courts.
The main problem is the farcical nature of
the law, the massive amount of incompetence
in the way it is administered on the part of
the government and the department, and the
deliberate and malicious intent of trying to
deny people assistance in navigating their
way through that complex and badly admin-
istered law. If the government put one-tenth
of the effort into addressing that issue as they
do into continuing to demonise people who
are smply trying to get justice through the
legal process then perhaps | could be a little
more accepting of what their motivation is
here.

In my view the simple fact is that even
this particular provision of the section of the
legidation dealing with time limits is
unlikely to have the desired effect of reduc-
ing the number of delayed unmeritorious
claims because there is a small number any-
way. It will also not completely prevent peo-
ple from being able to make claims where
there are some grounds. It will push those
claims into the High Court, and the parlia-
ment cannot legislate the High Court out of
being able to hear a case if it believes that
there are sufficient grounds for it. So it will
push things up to the High Court, again fur-

ther clogging the High Court when it should
be a matter for lower courts.

The single positive aspect of this legida
tion—that it enables more migration cases to
be dealt with by magistrates courts—is sub-
verted by most of the other aspects of this
legidation. In a way it is quite bizarre that
the government is not interested in looking at
amendments such as those that Labor has put
forward here. They are fairly minor really
and they would go to an extremely small
number of cases. They are simply trying to
ensure that where there is a clear indication
of some sort of malice or fraudulent intent
that is a ground that people could argue on. |
do not see how, given what everybody now
knows, anyone from the government side
could put forward with a straight face the
suggestion that there is never malice or
fraudulent intent. Clearly there is, from time
to time. It is not as widespread as people
might sometimes fear but it is certainly pre-
sent. To just suggest that it is not there and
not real is flying in the face of reality. We
have had far too many years of flying in the
face of redlity in this area of law, | am afraid,
and it is a clear indication that the so-called
“culture change' that the government likes to
go on about in the migration areais inconsis-
tent at best. To continue to try to push ahead
with these types of pieces of legidation in
the face of the evidence of where the real
problem is shows that the acceptance of the
need for culture change on the part of the
government is ill erratic, perhaps half-
hearted and certainly inconsistent.

The amendments before the chamber go
somewhere in the right direction athough
they are fairly minor in terms of the number
of situations that they are likdly to address.
But that is part of what trying to make good
law is about: ensuring that there are not a
small number of people who get an unfair
outcome simply because the law was badly
drafted or did not envisage something in the
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first place. In that sense the amendments are
worth supporting. Whilst | have issues with
some aspects of the wording, given that they
are not going to get up and be accepted by
the Senate anyway it is probably not worth
going through the detail on that.

Senator NETTLE (New South Wales)
(1.33 pm)—The Australian Greens will be
supporting these amendments, like the
speaker before me, perhaps not because we
think they are great but because they allow a
little bit more time for justice to be inserted
into this process. The Greens have a view
that in order to insert the kind of justice that
we think is proper into our immigration sys-
tem you would need to demolish and rebuild
the Migration Act with the idea of justice at
the forefront in the design of each of those
clauses. That is not what we have the oppor-
tunity to do here today, but because these
amendments do seek to alow a little bit
more time for alittle bit more justice to come
into a system that is clearly unjust we will be
supporting them.

Senator LUDWIG (Queensland) (1.33
pm)—I want to comment briefly on a couple
of matters before this matter is determined.
One aspect that does concern me is that this
isa minor change. It is not going to open up
the floodgates. Lawyers are not going to
canvass this issue ad nauseam as a way of
getting in and otherwise taking away the
ability of the thrust of this bill. It is not an
amendment that will create new grounds.
This is about the department, having now put
on a new face, being able to justify that it
deserves the new face and can meet the chal-
lenges that this provision requires it to mest.
In other words, it is to ensure that it does
deal appropriately with all cases.

| am sure that the department will be the
first to say that it is without malice when it
determines matters. | am sure that the de-
partment would have that view. This is just

to ensure that they keep their word. It is a
belt and braces approach, no more than that.
It isa minor amendment, and it i s disappoint-
ing that the government cannot see its way
clear to support it to ensure, in the unusual
case where it might be highlighted or might
come to light, that the bureaucracy cannot
hide behind the 28-day time limit in these
circumstances. That will be the result if the
amendment does not pass. Bureaucrats will
be able to hide behind these provisions and
ensure that they do not and cannot ensure
that the decision be reversed or challenged
on that basis. These are not provisions that
you do not see in a lot of other legidlation.
There are cases of this type where fraud or
malice turn up where it should not be able to
be challenged or revisited. So it is surprising
that the government wants to ensure that the
28-day time limit acts like a guillotine. It
seems to be the way this government wants
to operate here as well to ensure that thereis
no way that the bureaucracy cannot be held
accountable.

One of the concerns has always been that
there is a lot of litigation in this area. It is
unsurprising and the government is aware of
it. As we have said, the opposition are keen
to ensure that people do have certainty in the
process and that the process is streamlined.
That should not come at an extraordinary
cost. It should come at the cost of ensuring
that at least in these instances where there is
malice or fraud those issues can then be dealt
with.

Question negatived.
Senator LUDWIG (Queendand) (1.37

pm)—I move opposition amendment (5) on
sheet 4643:

(5) Schedule 1, page 14 (after line 4), after item
33, insert:

33A After subsection 486A(2)
Insert:
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(2A) The High Court may, by order, alow
an applicant to make an gpplication
mentioned in subsection (1) outside
that 28 day period, if an applicant al-
leges, in his or her application, malice
or fraudulent intention on the part of
the Minister or an officer or a member
of a tribunal in relation to a migration
decision.

An applicant alleging malice or fraudu-
lent intention must give particulars in
the application of the facts and matters
from which that malice or fraudulent
intention is to be inferred.

| think this amendment contains sufficient
protection in itself and it is sufficiently clear
as to how it would operate. As | think | said
earlier in this debate, it does ensure that there
would be at least a way of saying to the de-
partment: ‘ This is an honesty provision. This
is a provision that ensures that you do act
diligently and correctly in ensuring that cases
are dealt with expeditioudy, speedily and
with certainty,’ and that, if any matters like
this come to light, they can be dealt with ap-
propriately.

I will not extend the debate on this. The
government seems to have already indicated
that it does not support this type of amend-
ment. It is disappointing to see that. The
government does have a short while to
change its mind, but | doubt in the time
available that the government will. So | will
not take up any more of the time of the
chamber in this regard. It is disappointing to
see that the government will not pick up the
amendment.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (1.39
pm)—The government opposes this amend-
ment on the same grounds as previously ex-
pressed in relation to amendments (1) to (4).
I will not prolong the debate either. | simply
want to place that on the record and also the
reasons for the government’s position.

(2B)

Senator NETTLE (New South Wales)
(1.39 pm)—I want to put on the record that
the Greens will be supporting this amend-
ment. As other senators have commented
earlier in here, it is important that we deal
with the issue of malice or fraudulent intent
on behalf of either the minister or members
of the Department of Immigration and Mul-
ticultural and Indigenous Affairs. We have all
been involved in the Senate inquiry in which
we have heard various cases and allegations
such as this made. It is important that there
be opportunity for those issues to be aired
and, in that spirit, that is why we are support-
ing this amendment.

Question negatived.

Senator NETTLE (New South Wales)
(2.40 pm)—I move Greens amendment (1)
on sheet 4637:

(1)  Schedule 1, page 6 (after line 28), before

item 11, insert:

10A After section 3A

Insert:

3AA No detention without judicial review
It is the Parliament’s intention that
notwithstanding any provision to the
contrary in this Act, where this Act op-
erates so as to detain any person, it is
the right of that person to take proceed-
ings before a court for the determina-
tion of the lawfulness of the detention
and to be released if the court finds that
the detention is not lawful.

I will make some general comments in rela-
tion to the series of amendments that the
Greens are moving. The general thrust of the
amendments is to bring independent scrutiny
to the actions of the Department of Immigra-
tion and Multicultural and Indigenous Af-
fairs. The latest revelation that two of the
222 potentially unlawful detainees were held
for five to six years and six to seven years
while 23 were held for over a year highlights
the urgent need for reform.
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The decision to deprive a person of their
liberty is a very serious decision and should
not be taken lightly. Under various state acts
and other Commonwealth acts, detaining
authorities, such as the police, are required to
bring their decision to detain a person before
the court, and strict time limits apply under
these acts. For example, in my home state of
New South Wales the police may only detain
somebody for a reasonable time—up to a
maximum of four hours. If the police need
more time they must make an application to
a magistrate or authorised officer for an ex-
tension by up to eight hours. Other state po-
lice forces have similar requirements, whilst
the Australian Federal Police have a four-
hour limit—similar to that in New South
Wales.

Under section 189 of the Migration Act,
officers of the department of immigration are
required to detain a person that they know to
be, or have a reasonable suspicion that they
are, an unlawful noncitizen. There is no re-
quirement for the decision to detain a person
under the Migration Act to be validated by
the courts, nor is there any requirement that
the knowledge or reasonable suspicion that a
person is an unlawful noncitizen be justified
with evidence before any authority outside of
the department of immigration. The scandals
that we have seen emanating from the de-
partment of immigration recently send a
clear message that judicial review of deten-
tion is not a Western decadence; it is an es-
sential element in a properly functioning le-
gal system.

It should also be noted that there are no
time limits on the detention of a person un-
der the Migration Act. It was only recently,
under enormous pressure from the Greens,
the public and the government’s own back-
bench, that Peter Qasim was released after
spending seven years in detention. | am
aware of detainees, whom | regularly visit,
who have now been in detention for over six

years. So Peter Qasim is not alone in the
amount of time that he has spent in Austra-
lia'simmigration detention system.

The unlawful detention of Cornelia Rau
and the unlawful detention and removal of
Vivian Alvarez Solon highlight a serious
flaw in the Migration Act: the fact that there
is no provision for independent review of the
decision to deprive a person of their liberty.
The Palmer report has two very disturbing
findings in relation to the department of im-
migration’s practices for taking people into
detention. The first one is finding No. 14,
which states:

Statements by DIMIA operational and field staff
make it obvious that many of DIMIA’s compli-
ance officers have received little or no relevant
formal training and seem to have a poor under-
standing of the legislation they are responsible for
enforcing, the powers they are authorised to exer-
cise, and the implications of the exercise of those
powers. The induction training package for com-
pliance officers is inadeguate.

Finding No. 15 from the Pamer inquiry
states:

Officers with direct responsibility for detaining
people suspected of being unlawful non-citizens
and for conducting identity and immigration
status inquiries often lack even basic investigative
and management skills. The Vivian Alvarez mat-
ter has also demonstrated that their knowledge of
the capability of DIMIA information systems is
inadequate.

These findings disturb the Australian Greens
and the broader Australian community gen-
erally. From all reports, just about everyone
who met with Cornelia Rau thought there
was something a bit odd about her and that
she may have suffered from a mental illness.
Yet the department of immigration detained
her without any other evidence beyond her
very strange story that she walked here from
China. That is not good enough. The Greens
believe that you need better evidence before
depriving somebody of their liberty, for 10
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months in the case of Cornelia Rau. In the
case of Vivian Alvarez Solon, the injustice is
even more blatant. Vivian told departmental
officers that she was an Australian citizen,
yet they were so zealous in their determina-
tion to deport this poor sick woman that they
appear to have ignored this information.

The amendments that | am moving on be-
half of the Australian Greens are aimed at
bringing the department of immigration un-
der the normal practice of the law in Austra-
lia. Essentially, these amendments mean that
if an officer of the department of immigra-
tion wishes to detain a person then they must
get the consent of the courts. | imagine many
cases would be fairly clear cut and the legal-
ity of the detention as defined in the act
would be easy to prove. But it is important
that the department of immigration’s deci-
sion to detain be subject to judicial review, as
are the decisions of al other agencies who
currently detain people.

The Greens hope that judicial review of
immigration detention will prevent the scan-
dals and the cruelty that have occurred while
the department has been a law unto itself and
responsible only to ministers who themselves
then refuse to take responsibility. Thereis no
reason why officers of the department of
immigration should have more power to de-
tain people than the police services across
this country. This Senate has placed strict
time limits on the power of ASIO, for exam-
ple, to detain people and has done so for very
good reason. Whilst the Greens would argue
the time limits are too long, they have been
set and there has been a strong debate about
any extension of these powers. Yet there are
currently no time limits for detaining people
under the department of immigration. In-
deed, the government has gone to the Federal
Court to argue for a continued right to in-
definitely detain people through immigration
detention.

It is not unreasonable under our system of
law to expect that the serious decision to de-
prive a person of their liberty should be re-
viewed by a properly qualified authority. |
would expect all senators who support our
system of law and who are appalled by the
nightmarish treatment that Cornelia Rau and
Vivian Alvarez Solon have received to sup-
port these amendments. Amendment (1) en-
sures that the decision to detain a person un-
der the Migration Act is subject to appeal in
the courts. | commend this amendment to the
Senate.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (1.47
pm)—The amendments proposed by the
Greens are not about the streamlining of ju-
dicial review in migration matters and, of
course, that is the thrust of this bill—it is not
putting efficiency before justice, as the
Greens say. It is about streamlining matters,
which brings benefits to all. | will deal with
the amendments proposed by the Greensin a
cognate fashion because we have six
amendments from the Greens and Senator
Nettle addressed her comments in a more
general sense. | will do the same.

The Greens have addressed their amend-
ments to the detention scheme in the Migra-
tion Act. There has been a great deal of
change in that area in the last few months.
On 17 June this year the Prime Minister
stated that the government will retain the
framework of its policy of mandatory deten-
tion of unlawful noncitizens. The Prime Min-
ister also announced a wide range of reforms
to the migration legislation and the handling
of matters relating to people in immigration
detention. A number of initiatives were an-
nounced by the Prime Minister, including an
additional non-compellable power for the
minister to specify alternative arrangements
for a person’s detention; an additional non-
compellable power for the minister to grant a
visa to a person in detention; and the provi-
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sion of six-monthly reports by DIMIA to the
Ombudsman in respect of any person who
has been in immigration detention for two
years or more. The Ombudsman will assess
that report and the minister must table that
assessment in parliament.

There have been very public reports and
inquiries. Mr Palmer and Mr Comrie have
also thoroughly investigated activities in
DIMIA, including issues of wrongful deten-
tion and removal. While, clearly, errors were
made within DIMIA, neither Mr Palmer nor
Mr Comrie felt it necessary to make recom-
mendations along the lines that are proposed
in the Greens' amendments here today. Those
gentlemen did, however, make many find-
ings and recommendations for specific action
that the government has accepted in full.
Last week an implementation plan was ta-
bled in parliament, responding to the Palmer
report and the Conrie report. The govern-
ment has committed $231 million over five
years for a range of initiatives that will con+
prehensively deal with the issues Mr Palmer
and Mr Conrieraised.

The government has gone further than
merely responding to the specific recom-
mendations in the Palmer and Comrie re-
ports. In particular, the government initia-
tives will ensure that DIMIA becomes more
open and accountable, will have a much
stronger client focus and will have better
trained and supported staff. Measures to in+
prove the health and wellbeing of immigra-
tion detainees have already been put in place.
Over the coming months, a substantially en-
hanced training program for staff will ensure
that there is a tailored operational training
program for DIMIA officers, with an empha-
sis on quality assurance and decision mak-
ing. Better record keeping and information
management will support staff in their deci-
sion-making roles.

Measures are already in place to enhance
quality decision making around detention
and removals. All decisions to detain a per-
son are reviewed by the detention review
managers within 48 hours of a person’'s de-
tention but within 24 hours where identity is
in doubt. Further, al decisions to remove a
person from Australia are taken by either the
relevant state or territory director or a senior
executive service officer prior to removal
taking place.

| believeit is important that | outline those
initiatives in relation to detention. This bill is
not about detention as such; it is about in-
creasing the efficiency and streamlining of
migration litigation. The government does
not support the Greens amendments and
would point to those measures | have out-
lined that are already in place in relation to
detention. The government does not see
these amendments by the Greens as moving
things along and believesit is better to put in
place the initiatives that it has taken. In any
event, they are not relevant to this bill.

Senator BARTLETT (Queensland) (1.52
pm)—In speaking to these amendments on
behalf of the Democrats—we have only one
amendment before the chamber at the mo-
ment, although there are a series of them that
areal on asimilar theme—I think therearea
few things that need to be said. Firstly, we
have heard a lot of talk in recent months
about a culture change within the immigra-
tion department. We are never going to get to
anything remotely approximating a genuine
culture change until government ministers
stop using words to portray a completely
false sense of reality. The Minister for Justice
and Customs, at least three times in his last
contribution in this discussion, said this bill
is not about the scope of these amendments
but about efficiency and streamlining of ju-
dicial review and migration processes. It is
not about that at all. It is not going to end up
with that result at all. Until the government
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stop kidding themselves about what they are
doing, their actions and the actions of their
department officials will continue to deliver
perverted outcomes. The words they use are
such a perversion of reality to start with that
they will inevitably get a distorted result.
This bill will not lead to more efficient judi-
cial review, just as al the other bills suppos-
edly aimed at preventing unmeritorious ap-
plications that have been put through this
place, with the support of both mgjor parties,
have not led to more streamlined and effi-
cient judicia review. They have led to more
cases before the courts, they have led to
cases taking longer than they otherwise
would have and they have led to greater in-
justice along the way. Whatever this bill is
about, it is certainly not about justice. Even
the government do not pretend that that is
what it is about. So let us put that to one side
for starters.

It has been said that the Palmer inquiry
and the Comrie report did not make recom-
mendations about amending the law. They
did not, of course, because they were not
empowered to. They were deliberately given
the narrowest possible terms of reference so
that they could not look at whether or not the
law was the problem. Quite frankly, their
reports were much wider than their terms of
reference, on a narrower reading, allowed.
But they should be commended for that, be-
cause the reality they discovered was so ab-
horrent and appalling that they were required
to provide much wider findings and recom-
mendations. They were not given the scope,
they were not given the task, they were not
given the power and they were not given the
ability to make recommendations about
amending the act. To say, in light of that fact,
‘This cannot be a problem because Palmer
and Comrie did not recommend it,’ isto mis-
lead the public and the Senate once again. To
talk about being open and accountable and
having a more open and accountable process

when we have this continual smokescreen,
this misrepresentation or miscomprehension
of reality—I| do not know which it is—is
simply ridiculous.

In terms of the specific amendment before
us, one would think it would be a fairly un-
controversial principle—that is, if somebody
gets locked up they have some scope to chal-
lenge their imprisonment under law. One
would like to think that was a basic right.
Unfortunately, of course, we all know it is
not; certainly it is not if you in any way
come under the scope of the Migration Act
as a so-caled dlien, in terms of the aliens
power in the Constitution. People do not
have that right and that is clearly well estab-
lished, but we certainly should—it should be
a basic right of everybody in this country. It
is an appropriate time, in the context of this
amendment, to draw the Senate's attention to
what | think was the final speech made as a
member of the High Court by the just-retired
High Court Justice Michael McHugh. He
told University of Sydney law students that
judges were ‘being called on to reach legal
conclusions which have tragic conse-
gquences’. He agreed that Australias legal
system was ‘seriously inadequate in protect-
ing the rights of the most vulnerable and dis-
advantaged groups in our society’. Why isn't
the government bringing forward legislation
to deal with that, rather than just making it
more and more difficult for people who want
to try to access court action under some of
the limited rights they still have under the
Migration Act?

| should emphasise that Justice McHugh
was one of the four judges in the High Court
that ruled that it was lawful for noncitizens
to be detained indefinitely under the Migra-
tion Act. In his speech he clearly indicated
that that was a finding he was not personally
comfortable with. | think it would be fair to
say it was an outcome that he was not sup-
portive of as an individual, but he felt com-
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pelled, as a justice of the High Court inter-
preting the law and the Constitution, to find
that it was constitutional—that it was lawful
under the Migration Act as it stands for
somebody to be detained indefinitely, even if
they are stateless, even if there is nowhere
else for them to go and even if they present
no risk to the Australian community. In the
context of being compelled to make a deci-
sion and a finding producing a result that he
personally did not support and was very un-
comfortable with, he made the comment that
it would have been very different if Australia
had a bill of rights.

These amendments do not introduce a bill
of rights but they do introduce a single basic
right around one of the most powerful and
crucial areas for anywhere that calls itself a
democracy, which is that people should not
have their freedom taken away, particularly
for prolonged periods of time, without an
independent judicial process as part of that.
People should not be able to be locked up by
administrative fiat from the government of
the day. It is a longstanding, indeed almost
ancient, legal principle and right, but it is one
that people do not have in Australia. That is
because we do not have a bill of rights. The
final comment from Justice McHugh as a
member of the High Court was to argue the
importance and necessity of Australia having
a bill of rights to ensure that some of those
basic freedoms are put in place. Many of us
assume we have them as part of being citi-
zens of Australia, but we do nat. If you are
an unlawful noncitizen then you have even
fewer. To put afew basicsinto the law would
be agood start.

Progress reported.
QUESTIONSWITHOUT NOTICE
Workplace Relations

Senator WONG (2.00 pm)—My question
isto Senator Abetz, the Minister representing
the Minister for Employment and Workplace

Relations. | refer the minister to today’s re-
ports that the Howard government is backing
down, yet again, on aspects of its welfare
changes—the third backdown since the
Treasurer announced the changes on budget
night. Can the minister confirm that one of
the aims of welfare reform was to simplify
the welfare system? Can the minister further
confirm that, by providing a top-up payment
for some parents who will be dumped onto
the dole, the Howard government is in fact
replacing two welfare payments with at |east
four for parents? Can the minister explain
how doubling the number of different pay-
ments simplifies the system?

Senator ABETZ—In response to Senator
Wong, | indicate that, yes, one of the reasons
given for our changes to Welfare to Work
was to simplify the system, but that is only
one of the reasons. Another reason, of
course—and one which | think has over-
whelming community support—is the obvi-
ous need for us as a society to change the
rules to ensure that we can engage people in
the work force and get them off welfare. Vir-
tually all the social data indicates that chil-
dren who grow up in family units or homes
where somebody is in employment usually
do alot better in life. A whole host of social
data indicates the benefits of people beingin
employment as opposed to on welfare. In-
deed, that was something that was not lost on
the former Leader of the Opposition, Mr
Latham, who made comments about this in
his diary some time ago. He talked about the
Left conservatism whingeing about all the
things they do not like in the world but not
offering any answers. He said, ‘They just
don't get it.’ That is the problem with those
on the other side: at this stage they still do
not get it.

The overwhel ming majority of Australians
believe that it is time that we moved to a sys-
tem where welfare to work is made easier
and that that is better not only for the Austra-
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lian community but also for the individuals
concerned. Are we looking at changes? What
| would say is. ‘Watch this space’. | have
indicated in relation to previous questions
from Senator Wong that we have been listen-
ing to people such as Michael Ferguson, the
member for Bass, and other people who have
been making sensible contributions to our
proposals. We as a government never shy
away from the fact that we can possibly do
things better and we do not necessarily have
al the answers. But the stark difference be-
tween this government and those opposite is
that we are trying to provide some answers
to the problems that confront this nation. We
just do not sit on the siddines, like the Aus-
tralian Labor Party do, ‘whingeing and whin-
ing’, to use the words of the former Leader
of the Opposition, and not getting it at all.

As a government we are concerned to en-
sure that there is a welfare to work transition
and that it is done as smoothly and as fairly
as possible. So, of course, when people have
good ideas, we as a government will engage
with them. It remains to be determined
which of those ideas the government will
embrace, if any. We do not back away from
the fact that we actually have a policy on
welfare to work, unlike those opposite.

Senator WONG—Mr President, | ask a
supplementary question. | ask the minister to
respond to the substantive question: how is
doubling the number of different paymentsto
parents welfare reform? Can the minister
also confirm that those parents who were
lucky enough to get a $20 top-up payment
may receive the same level of payment with
which they started but will have a far worse
effective marginal tax rate and far less incen-
tive to work? Minister, isn't it also the case
that the vast majority of parents under your
welfare changes will still be on a lower wel-
fare payment and they will still be dumped
onto Newstart?

Senator ABETZ—Senator Wong's ques-
tion about the $20 payment et cetera is mere
speculation, and as it is mere specul ation—

Senator Wong—You leaked it to the Aus-
tralian. It was on the front page of the Aus-
tralian.

Senator ABETZ—We have it again from
the frontbench of the Labor Party: it was on
the front page of the Australian and therefore
it must be gospel. Of course, that is where
they get all their policy ideas and question
time briefs from because they have no ideas
of their own. It still remains in the sphere of
speculation and, as a result, | cannot com-
ment.

Workplace Relations

Senator TROETH (2.06 pm)—My ques-
tion is to the Special Minister of State, Sena-
tor Abetz, representing the Minister for Em-
ployment and Workplace Relations. Will the
minister outline to the Senate why the gov-
ernment’s industrial relations reform, Work
Choices, isthe next logical step inimproving
wage, employment and living standards in
this country? Is the minister aware of any
aternative policies?

Senator ABETZ—I thank Senator Troeth,
Chair of the Senate Employment and Work-
place Relations Legislation Committee, for
her longstanding interest and for her ques-
tion. The proposition that Senator Troeth
puts is absolutely right: Work Choices is not
a revolutionary change to the industrial rela
tions system in this country; rather, it is an
evolutionary change building on changes to
the system going right back to the former
Keating government. They are changes
which | note have either been initiated or
supported by us on this side of the chamber.
So, when Labor led with reform, we sup-
ported them—unlike now. When we lead
with reform, Labor, for their own short-term
political purposes, are acting against the na-
tional interest.
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The reason for our Work Choices could

not have been put more eloquently than by
the Prime Minister. Allow me to quote at
some length, and let us see if those opposite
agree with these propositions. The Prime
Minister said:
Let me describe the model of industrial relations
we are working towards. It is a model which
places primary emphasis on bargaining at the
workplace level within a framework of minimum
standards provided by arbitral tribunals.

Do they agree with it? Do they agree with
that proposition? No, they don't. Let me
quote further:

It isamode under which compulsorily arbitrated
awards and arbitrated wage increases would be
there only as a safety net.

Do they agree with that proposition? No,
they don’'t. Let me quote again:
Over time the safety net would inevitably become

simpler. We would have fewer awards with fewer
clauses.

Do they agree with that? No. Once again
they disagree. Let me try another proposition
put by the Prime Minister:

We would have sufficient harmony between state
and federal industrial relations systems to ensure
that they all head in the same direction and used
the same general rules.

Do you agree with that? No, they don't. Let
me give another quote from the Prime Minis-
ter:

We need to accelerate workplace or enterprise
bargaining and this is as much a responsibility of
employers asit is of unions and government.

Do you agree with that proposition? No, they
don't. Finally, he said:

We need to find a way of extending the coverage
of agreements from being add-ons to awards, as
they sometimes are today, to being full substitutes
for awards.

Do you agree with that, over there? No. Here
is the amazing thing: do you know the Prime
Minister whom | have quoted? They all fell

for it, didn’t they? They thought | was quot-
ing Prime Minister John Howard. In fact, |
was quoting Prime Minister Paul Keating, in
a speech to the Institute of Company Direc-
torson 21 April 1993.

All these propositions, chapter and verse,
put by Prime Minister Paul Keating 12 years
ago—Labor Party policy when they were in
government—have been opposed by the La-
bor Party when they have been put forward
as our policy. What it exposes is that the La-
bor Party know what needs to be done for
this country, but they do not have the forti-
tude and the integrity to make the tough de-
cisions for the benefit of our country. | will
have great delight in sending this Hansard to
former Prime Minister Paul Keating.

WelfaretoWork

Senator MOORE (2.10 pm)—My ques-
tion is to Senator Abetz, the Minister repre-
senting the Minister for Employment and
Workplace Relations. Isn't the Howard gov-
ernment’s partial backdown on lower pay-
ments to parents a recognition that dumping
peopl e onto the dole will not help them get a
job? Why then is the Howard government
still proposing to push people with a disabil-
ity onto the dole? Given that people with a
disability face extra costs in managing their
disability, why is the government persisting
with reducing their income support?

Senator ABETZ—I detect that part of
Senator Moore's question is in fact based on
speculation and, as a result, as | have indi-
cated to Senator Wong in answer to a previ-
ous question, | can neither confirm nor deny
any of that speculation. In relation to people
with disabilities who are on Newstart and
youth alowance, | can indicate that recipi-
ents will not be required to take up work
which is unsuitable. In assessing whether
work is suitable, a job seeker’s individual
circumstances are taken into account, includ-
ing things such as age, mobility, qualifica-
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tions, language proficiency, work history and
geographical location. A job seeker will not
be required to accept a job if it may aggra-
vate a pre-existing illness, disability or in-
jury, involves health and safety risks or in-
volves commuting from home to work that
would be unreasonably difficult.

Why do | read all that out? The reason |
read al that out is as an indication of the
government’s concern to ensure that people
with disabilities are treated fairly and prop-
erly in our trying to engage them in the work
force. | have had occasion to say previously
that—and | will repeat it until it finally sinks
in with those opposite—we as a government
are concerned to concentrate on peopl€e's
abilities rather than on their disabilities.
Those on the other side somehow think that
if you throw a pension at somebody who has
a disahility you have done your social duty.
We as a government do not believe that that
is the case. We want to actively engage with
them as individuals and explore what their
abilities are and what the potential is so that
they can engage in some employment within
the community. We know from all the re-
search that it is of benefit to the individual
with a disability, to their family at large and
to the community as a whole. We do not re-
sile from the fact that we have a good and
active welfare to work proposal which is still
being refined. It is easy, during the period of
refinement, for those opposite to get up and
say: ‘What if? What about this? Is this going
to beincluded et cetera? Itisall speculation,
and honourable senators opposite know that |
cannot comment on that specific speculation.

Senator M OORE—Mr President, | ask a
supplementary question. Isn't it the case that
the public discussion about three backdowns
on welfare changes has been designed to get
the changes through this place, rather than to
get people into work? Haven't these pro-
posed piecemeal changes been nothing more
than political fixes to deal with government

backbench and community opposition to the
proposals, which continue to leave vulner-
able Australians worse off and suffering?

Senator ABETZ—The honourable sena-
tor nearly has it right. We as a government,
unlike the Keating government, do in fact
consult with our backbenchers. They are a
very important and integral part of the gov-
ernment. Therefore, when the backbench
have something to offer, the responsible min-
ister listens, discusses and works through
those issues. So if there is some sort of criti-
cism implicit in Senator Moore's question
about that, | reject that criticism. It is the way
that our parliamentary democracy should
work. | can understand that it might be a for-
eign concept to Senator Moore on the back
bench to have senators on the front bench
listen to her. | think the Labor frontbench
would do a lot better if they did listen to
Senator Moore on the odd occasion. We on
this side do listen to the backbench from
time to time and we will see how effective
those representations have been in due
course.

Terrorism

Senator JOHNSTON (2.15 pm)—My
guestion is to the Minister for Defence and
Leader of the Government in the Senate,
Senator Robert Hill. Will the minister outline
to the Senate the measures being taken by
the Howard government to strengthen Aus-
tralid s defence against terrorism? Is the min-
ister aware of any alternative policies?

Senator HILL—I thank Senator Johnston
for his question. The Senate will shortly be
called upon to consider a package of new
measures to further protect all Australians
from the scourge of terrorism. This govern-
ment has delivered unprecedented economic
benefits to Australians, the lowest unem-
ployment in a generation, sustained eco-
nomic growth and large increases in real
wages. However, al this prosperity will be
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worthless if Australians are not free to enjoy
their lives and liberty in the knowledge that
they are adequately protected from the threat
of attack by those who wish to change our
way of life.

Those who assert that the government’s
antiterrorism measures are unnecessary, that
they are somehow a reaction to a nonexistent
threat, must constantly be reminded of the
realities we face. This government remem-
bers that almost 100 Australians have died in
two Bali bombings, that terrorists have tried
to kill our citizens in Jakarta and Singapore
and that bombs have been let off against
Western interests elsewhere in South-East
Asia. We remember that Osama bin Laden
declared Australia an enemy because of our
role in freeing East Timor. We know that
there are people on trial in this country for
plotting to carry out a terrorist act. They do
this not because of our involvement in Af-
ghanistan or Irag but because of a hatred of
our democracy and therule of law.

Against this background, the Howard
government will continue to introduce and
refine measures to best position this country
to meet those threats. Over the weekend, |
foreshadowed that the government will soon
consider amendments to the Defence Act to
simplify our ability to use the Australian de-
fence forces to assist in the response to a
terrorist incident. This intention was noted
by state premiers in their recent COAG
communique. Such provisions already exist
but they are unwieldy. Amendments to these
provisions to make them more usable in an
emergency are well worth considering and
thisis what the government will do.

These measures are part of a much
broader effort to prepare our country to meet
the threats we face. Within my own portfolio
we have committed more than $1.2 billion to
enhance special forces and other counter-
terrorist capabilities. Across government we

have strengthened intelligence agencies, pro-
vided new resources to the palice, continued
a strong border surveillance regime and
amended our legislative frameworks. The
debate around one set of laws or another
should not be derailed by a failure to appre-
ciate reality. These measures are necessary.
They balance our long-held and much-
treasured freedoms against the reality of life
in the 21st century, in which we face new
and evolving threats. This government is
determined not to be found wanting when it
comes to facing those threats and protecting
Australian lives.

Workplace Relations

Senator SHERRY (2.19 pm)—My ques-
tion is to Senator Minchin, representing the
Treasurer. Given that the Treasury has mod-
dled the economic impact of industrial rela-
tions options and the importance of this issue
to the current public debate about the gov-
ernment’s announced changes, when will the
government release the secret findings that it
has covered up for the last four months?

Senator MINCHIN—I note Senator
Sherry’s question. It would appear from that
guestion that Senator Sherry has not read the
statement from the Acting Secretary to the
Treasury, Dr Martin Parkinson, who in a
statement on 5 November referred to specu-
lation about specially commissioned advice
from the Treasury. The Acting Secretary to
the Treasury claimsin his statement that that
speculation is false. He says that the Treas-
ury was not commissioned to provide spe-
cific advice on the justification for proceed-
ing with the workplace relations reforms. He
says that the Treasury has not prepared a re-
port on the economic impact of the work-
place relations legidation. He refers to Sena-
tor Sherry’s comments in the estimates de-
liberations and notes that during the policy
devel opment process, from March to May of
this year, the Treasury prepared indicative
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estimates of employment effects under vari-
ous scenarios, which was before any change
to workplace relations policy was adopted.
Dr Parkinson then goes on to say: ‘At no
stage was any report prepared on the basis of
this indicative analysis. This work was used
to provide comment to cabinet during its
consideration of workplace relations initia-
tives.’

So there are no reports by the Treasury;
there are no reports to release. As Heather
Ridout of the Australian Industry Group
quite clearly said today—and | agree with
her—there is absolutely no need for more
economic modelling on this subject. She
said:

We have had a decade of IR reform which has
yielded, along with other changes, very important
productivity improvements, real wage increases,
more jobs in the economy, so to go to economic
modelling to put a whole lot of assumptions in
one end and have stuff come out the other would
be awaste of public money.

| think they are very pertinent and sensible
comments by Ms Ridout.

The fact is that we do not need reports
from the Treasury or economic modelling.
We have the benefit of the experience of this
economy, with reforms initiated by the for-
mer Labor government. My colleague Sena-
tor Abetz quoted Mr Keating, who initiated
the process of reforming Australia’'s indus-
trial relations arrangements in order to pro-
duce better economic outcomes. We have
had the benefit of a decade of experience to
demonstrate the benefits of that IR reform
and the fact that further IR reform will pro-
duce further benefits. We have the interna-
tional experience of the United States, the
United Kingdom and New Zealand as evi-
dence for the case that there is great benefit
to be obtained from further deregulation of
the labour market.

We have every respected international
economic body advocating further reform.

The OECD, the IMF and the World Bank,
when looking at the Australian economy or
other economies, have quite clearly, based on
their economic expertise, advocated the case
for further economic reform, to wit the in-
dustrial relations reform, to produce higher
productivity, higher wages and higher em-
ployment outcomes. The case is self-evident
and not even the ALP should need further
economic modelling to substantiateiit.

Senator SHERRY—Mr President, | ask a
supplementary question. If, as the minister
claims, such modelling is a waste of money,
why has the Treasury admitted that such
modelling took place? Isn't the Liberal gov-
ernment’s real reason for keeping secret the
Treasury modelling and the findings on the
economic impact of industrial relations
changes that that would undermine the gov-
ernment’s current claims and instead show
them to be nothing more than a propaganda
based lie campaign?

Senator MINCHIN—That is a very
childish remark by Senator Sherry and he
should dignify this debate with more sub-
stantive attacks than that. | just said that Dr
Parkinson, in his statement on behalf of the
Treasury, said:

Treasury has not prepared a report on the eco-
nomic impact of the workplace relations legisla-
tion.
Thereis nothing to release.

Drugs

Senator HUMPHRIES (2.23 pm)—My
guestion is to the Minister for Justice and
Customs, Senator Ellison. Will the minister
update the Senate on the role of Common-
wealth law enforcement agencies in the fight
against drugs?

Senator ELLISON—The Australian Fed-
eral Police and Customs continue to do a
very good job in keeping illicit drugs out of
Australia. When you look at the annual re-
port of the Australian Federal Police you see
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documented the record number of seizures
which have taken place. We have seen a re-
duction in the supply of heroin which has
been internationally recognised by no less
than the United Nations. Even here in Aus-
tralia local authorities have recognised that
there has been this reduction in supply.

The battle continues in the war on illicit
drugs. | acknowledge Senator Humphries
keen interest in this area. We conduct this
war on three fronts: in the area of education,
to educate Australians, particularly young
Australians, about the dangers of illicit
drugs; in the area of rehabilitation, to deal
with those people who have drug addictions
and to rehabilitate them and bring them back
on board so that they can lead normal lives,
and, most importantly in relation to law en-
forcement, to reduce the supply of illicit
drugs, because you cannot succeed with edu-
cation and rehabilitation if you do not reduce
the supply of illicit drugs.

It is interesting when you look at the an-
nual report of the Australian Federal Police
to see that in March this year 105.7 kilo-
grams of heroin was seized in Adelaide by
the Australian Federal Police working with
the Australian Customs Service. They are
doing a magnificent job in keeping a very
large amount of heroin out of Australia.
What is significant is that that was done with
oversess intelligence and through working
with overseas law enforcement. Similarly, in
relation to the seizure of MDMA ecstasy in
April this year, as a result of intelligence
AFP and Customs seized 123 kilograms of
ecstasy and made five arrests, again working
with overseasintelligence. This demonstrates
that the Australian Federal Police, the Aus-
tralian Customs Service and other federal
agencies are working side by sidein the fight
against attemptsto bringillicit drugsinto this
country, despite the demands made on them
in relation to counter-terrorism. That is an
area which demands a great deal of work.

Notwithstanding that, we still have this great
effort being carried out by the Australian
Federal Police and the Australian Customs
Service.

We have seen under the Howard govern-
ment an increase in the representation of the
Australian Federal Police overseas. We are
now represented in some 26 countries. We
have increased our overseas presence by 40
per cent. Working overseas with law en-
forcement is essential in relation to getting
intelligence to interdict attempts to bring
illicit drugs into this country.

The one area | would mention which is of
great concern is amphetamine type stimu-
lants. We have seen the number of seizures
increase. Domestically, we have seen an in-
crease of 300 per cent in the number of clan-
destine laboratories being found. That is our
major cause for concern because of the up-
take of those illicit drugs by young Austra-
lians. That is where we are concentrating a
great deal of our efforts, particularly on pre-
cursors. We have seen an increase in precur-
sor seizures. The group which | chair, the
National Working Group on the Diversion of
Precursor Chemicals, has had a great deal of
success working with the pharmaceutical
industry and pharmacies, and we have re-
cently seen the further restriction on the ac-
cessing of pseudoephedrine which you find
in many medications such as cold or flu tab-
lets. Pseudoephedrine is a basic precursor to
amphetamine type stimulants, and we have
acted to stem the flow and the importation of
that substance. This was a very good report
from the Australian Federal Police which is,
once again, serving Australia very well in the
fight against illicit drugs.

Pregnancy Counselling Services

Senator NETTLE (2.28 pm)—My ques-
tion isto the Minister representing the Minis-
ter for Health and Ageing and it relates to the
announcement on Friday afternoon that the
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health minister would be funding three anti-
choice pregnancy services for $600,000 over
the next two years. Is the minister aware that
one of those groups, the Australian Federa-
tion of Pregnancy Support Services, have
said during telephone counselling to women
that they refuse to refer women for a preg-
nancy termination even if that is what the
woman wants, and that they have advised
calers that abortion is ‘killing their baby’,
‘murder’ and a ‘sin’ and that their baby ‘will
not have a place in heaven'. How does this
announcement of additional funding equate
with the government’s objective to provide
balanced, non-directive counsdling for un-
planned pregnancies?

Senator PATTERSON—Representing
the Minister for Health and Ageing, | indi-
cate that he did announce last Friday that
three organisations were to receive additional
funding of $100,000. Thisissue wasraised in
an estimates question by the senator and |
have to say that | do not always necessarily
take as gospel what people say they were
told on help lines or counselling lines. | have
found in my experience that people often
ring up and test an organisation. As has hap-
pened in one area in my portfolio, some of
what is claimed to have been said is not ac-
tually what was said. Let me put that on the
record.

If the minister for health has any further
information, | will provide it to the Senate.
In my portfolio area, we have just announced
the major extension of a program called Core
of Life, which is about prevention and assist-
ing young people to understand the implica-
tions of their relationships and the responsi-
bilities they have. It is a very successful pro-
gram—it has been successful in the Flinders
area in reducing the number of teenage preg-
nancies. We are now rolling it out into other
areas where there are high teenage preg-
nancy numbers, where schools are prepared
to take that program and work with it. So

from the point of view of my portfalio, | am
focused on prevention. If there are any other
details that the minister for health can add to
my answer, | will make sure they are pro-
vided.

Senator NETTLE—Mr President, | ask a
supplementary question. Is the minister
aware that the Pregnancy Advisory Centre, a
South Australian state health funded service,
has been taking calls from women who have
been shocked after seeking help from coun-
salling services which come under the Aus-
tralian Federation of Pregnancy Support Ser-
vices? s the minister aware that women who
have been ringing for unbiased information
about their unplanned pregnancy are being
given medical misinformation that a second
abortion will mean that they are not able to
get pregnant again and that they will defi-
nitely be at high risk of getting breast can-
cer? Is the minister for health giving grants
to these organisations because he has priori-
tised his own narrow religious views above
his responsibilities as health minister to en-
sure that all Australian women have accessto
the full range of reproductive health ser-
vices?

The PRESIDENT—Be€fore | call Senator
Patterson, there may have been a reflection
on a person in the other place in that supple-
mentary question. | will look at the Hansard
later. | call Senator Patterson.

Senator PATTERSON—Thank you, Mr
President. | would ask you to have a look at
that because we are not to reflect upon the
intention or motivation of people here or in
the other place. | believe | answered the hon-
ourable senator’s supplementary question in
my answer to the substantive question. When
people say they are told certain things when
they ring help lines and counsedlling lines,
they are often ringing to test those lines and
they are not necessarily in a situation where
they need that assistance. | am not saying
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this occurred in this case but | am always
very wary of what people report as having
been said to them, particularly if people are
not entirely happy with an organisation and
if they hold a different view. | indicate that if
there is any further information that the min-
ister for health can provide, he will do so. |
can tell the honourable senator in great detail
about some of the prevention programs in
my portfolio. Core of Life is one which |
believe will have a significant impact on pre-
vention.
Illegal Fishing

Senator ADAMS (2.32 pm)—My ques-
tion is directed to the Minister for Fisheries,
Forestry and Conservation, Senator lan
Macdonald. Will the minister outline to the
Senate how the Howard government is pro-
tecting Australia’s fisheries fromillegal fish-
ing pirates? Is the minister aware of any al-
ternative policies?

Senator IAN MACDONAL D—Senator
Adams is a strong advocate for the fishing
industry in Western Australia, and | appreci-
ate her question on this very important issue.
The Howard government has demonstrated
the strength of its commitment to protecting
its borders and fisheries. Coming on top of a
$90 million increase in funding in the May
budget, a couple of weeks ago Senator Elli-
son and | announced an additional $88 mil-
lion to go into the fight against illegal fish-
ing. Twenty-eight new Customs marine offi-
cers will be employed and four new in-shore
patrol vessels will be supplied. Twenty mil-
lion dollars will go to DIMIA for increased
detention and removal costs, there will be
additional money for the disposal of boats,
new money for the construction of a deten-
tion facility on Horn Island in the Torres
Strait, and additional money will go to the
DPP to fund the expected increase in the
number of prosecutions.

The allocation of this additional money
means that there will be a quicker turnaround
of our patrol boats and it will allow addi-
tional effort to go into the fight against ille-
gal fishing. Compared with Labor’s record in
their term of office, when they apprehended
40 vessdls, already in this calendar year we
have apprehended something like 208 ves-
sels—three on the last weekend. In addition,
there have been administrative seizures of
another 260 vessels. Almost 500 vessels in
all have been apprehended by our forces.

Last week, | met with fishermen in Ka-
rumba on the Gulf of Carpentaria and had
discussions with them about how we could
jointly increase efforts in the fight against
illegal fishing, particularly during the next
three or four months, when the fisheries in
the Gulf of Carpentaria are closed.

| was also asked about alternative policies.
Prior to the last dection, Labor had five dif-
ferent coastguard policies. It now appears
that they have none beyond their statement
that there will be a coastguard. We all know
that creating another level of bureaucracy
means more pen pushers, more paper shuf-
flers and fewer boats on the water. That is
what Labor are all about. The Labor Party
web site says this about their coastguard pol-
icy:

Labor’'s specific plans for a Coastguard have
evolved as the security environment has evolved
as wdl as reflecting the redlities of the Govern-
ment’s budgetary position and its progress in ma-
jor capital acquisitions.
| interpolate to say that that means it won't
have any money to do anything. The quote
continues:

We will present a detailed Coastguard policy for
the public to consider before the next election.

Mr Beazley and Labor are great on the froth
and bubble, but the bottom line is that, when
we and the rest of Australia want to know,
we «ill don't know what Labor or Mr
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Beazley stand for. Last time they promised a
detailed policy before the election, and we
did not see the palicy until the final weeks of
the el ection campai gn—far short of the dead-
line to have the policy assessed under the
Charter of Budget Honesty. What the Austra-
lian people do know is that the Howard gov-
ernment is tough on border protection. We
can be trusted to protect our sovereignty and
our fish stocks. They know that the Howard
government will allocate whatever resources
are required to meet the challenge. We will
win the fight against illegal fishing. We are
determined to do so.
Workplace Relations

Senator McEWEN (2.37 pm)—My ques-
tion is to Senator Abetz, the Minister repre-
senting the Minister for Employment and
Workplace Relations. Does the minister re-
call dismissing my question to him on 11
October 2005 concerning the impact on em-
ployees of agreements being terminated un-
der the government's proposed changes?
Having had the opportunity to read the legis-
lation, can the minister now confirm that
when an employer terminates an expired
agreement, employees no longer fall back
onto their award entitlements, including rates
of pay, overtime and penalty rates, redun-
dancy pay and meal breaks? Is it true that the
employee instead falls back onto the five
basic conditions of employment and nothing
else, which would see their weekly pay dra-
matically cut? Why has the government re-
moved the award as the fall back when an
agreement is terminated, as is currently the
case for the 1.8 million workers covered by
federal agreements?

Senator ABETZ—I must confess that the
question that was allegedly asked on 11 Oc-
tober 2005 is not imprinted in my mind. | am
happy to accept that the honourable senator
may well have asked me a question. | would
have thought that, with the lapse of time

since 11 October 2005, the honourable sena-
tor would have had the opportunity to read
through this very good booklet, which is
called WorkChoices: a new and fairer work-
place relations system. Work Choices is all
about getting flexibility back into the system
and ensuring that employment opportunities
arise for more Australians in circumstances
where it is of benefit to both the employee
and the employer alike.

When people go off existing agreements,
the new regime comes into force. We as a
government make no apology for that. There
is a new regime in place, and so as people
change their circumstances they fall into the
new provisions. These new provisions, might
| add, are designed to increase wages and
increase  employment  opportunities—the
double whammy that the Labor Party were
unable to deliver while they were in govern-
ment. In fact, in this weekend's media Paul
Keating once again boasted about the fact
that when the ACTU had its feet under the
cabinet table they were able to drive down
real wages. And he boasted about it. Those
opposite, after we have delivered a record of
unparalleled wage growth—a 14 per cent
increasein real wages—

Senator Chris Evans—Mr President, |
rise on a point of order relating to relevance.
Senator McEwen asked Senator Abetz a di-
rect question about the government's new
legidlation, which | understand has a lot
more detail than just what is in the Work-
Choices booklet. | do not see how raving on
about previous governments adds to answer-
ing that question. Could you draw him back
to the question? He is here to answer ques-
tions about the government’s industrial rela-
tions palicy. If he cannot, he ought to take it
on notice.

The PRESIDENT—Senator Abetz, you
have one minute and 47 seconds. | remind
you of the question.
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Senator ABETZ—You can understand
the sensitivity of the Australian Labor Party,
which pretends to champion the cause of the
workers at the same time as a former Labor
Prime Minister goes out and brags about the
fact that he reduced real wages for the Aus-
tralian workforce. We on the other hand have
in nine years delivered a 14 per cent increase
in real wages for the workers of this country.
Having spent nine years delivering such an
outcome, we are not about to turn our back
on that fantastic outcome and try to reduce
wages. Why would we seek to do that and
undo all the good work that we have been
trying to achieve over the past 9%z years? The
new regime is the sort of regime that Paul
Keating envisaged in 1993. Twelve years on,
that which Paul Keating envisaged is that
which we are trying to implement.

Senator Sherry—If it is so good, why
changeit?

Senator ABETZ—The reason that we are
doing it now is that Mr Keating never did it.
Labor knows what needs to be done, but they
do not have the capacity to take the tough
decisions. While Labor is committed to not
changing—

Senator Sherry—Why changeit?

Senator ABETZ—Because we are con-
tinuing to plan for the future—unlike the
Labor Party, which is till stuck back in the
1890s.

Senator MCEWEN—Mr President, | ask
a supplementary question. | suggest that the
minister refer to page 197 of his explanatory
memorandum if he really wants the answer
to the question | asked—paragraphs 12 and
13. Can the minister confirm that, under the
government’s proposal, after an employer
has terminated an expired agreement they
would be able to sack employees and those
employees would have no right to redun-
dancy pay? Why wouldn't companies take
advantage of this loophole to avoid paying

redundancy pay, particularly if they were
planning significant job cuts? Won't this
provision of the bill leave employees highly
vulnerable in renegotiating an agreement to
replace the terminated agreement?

Senator ABETZ—The vast mgjority of
employers—if not all of them—in this coun-
try know that their greatest asset is in fact
their workforce; their employees. This sort of
old class warfare mantra that is thrown up by
those opposite time and time again indicates
that they are not even living in the 20th cen-
tury; in fact, they are in the 19th century—
they arein the 1890s, or further back. We are
in the 21st century and when changes like
these were implemented in the United King-
dom and New Zealand, incoming Labor gov-
ernments did not change them. Steve Bracks
in Victoria has not rolled back industrial rela-
tions reform. Seeing that the honourable
senator appears to have read the explanatory
memorandum, | suggest to her that she read
pages 1 and 2. She will then understand all
the reasons why we are implementing Work
Choices.

Pregnancy Counselling Services

Senator STOTT DESPOJA (2.44 pm)—
My question is to the Minister representing
the Minister for Health and Ageing, Senator
Patterson, and it is also about the decision on
Friday by the minister for health to provide
an additional $300,000 to pregnancy coun-
sdlling services. | ask the minister, given that
that additional money for pregnancy counsel-
ling services in Australia will go to services
which do not provide information about the
three pregnancy options or necessarily pro-
vide referrals for abortion, yet they often fail
to declare this in their advertising, will the
government how move to outlaw misleading
advertising by pregnancy counselling ser-
vices and ensure that these organisations,
which are usually not covered by the Trade
Practices Act, are subject to the same laws as
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those organisations that are covered by the
Trade Practices Act?

Senator PATTERSON—The question
that Senator Stott-Despoja asked covered a
number of issues. It is an issue for the health
minister, and the issue she has raised actually
fallsin the province of the minister responsi-
ble for the Trade Practices Act, but | will
draw Minister Abbott’s attention to Senator
Stott-Despoja’s comments. Both senators
asked me questions that made assumptions
about these organisations. What | said before
was that the minister for health has indicated
that he has given additional funding to these
organisations. If he has any further comment
to make, | will bring those comments to the
Senate. | will ask him to look at the sugges-
tion that Senator Stott-Despoja has made
and, if he has any further comments to make
on that part of that question, | will bring that
to the Senate as well.

Senator STOTT DESPOJA—Mr Presi-
dent, | ask a supplementary question. | thank
the minister for that undertaking, but | ask
the minister if she is aware that the govern-
ment does not fund any dedicated pro-choice
pregnancy counselling service in Australia?
That is despite providing more than
$245,580 to the Australian Federation of
Pregnancy Support Services in 2004-05, and
that is not taking into account an additional, |
think, $100,000 that was announced on Fri-
day. So | ask the minister: will the govern-
ment undertake to fund pregnancy counsel-
ling services that are dedicated pro-choice
services and are advertised as such?

Senator PATTERSON—I am not going
to make a comment about the minister for
health’s area of responsibility, but | will say
that we fund family planning associations
where people can make—

Senator Allison—Don’'t you bring it to
cabinet?

Senator PATTERSON—That is one
thing you will never experience, Senator Al-
lison: being in cabinet and knowing what
comes to cabinet and what does not come to
cabinet.

Honourable senatorsinterjecting—

Senator PATTERSON—WdI, | just
thought | needed to point that out. We do
fund family planning associations. Let me
say, from my portfolio’s point of view, that
the areas | fund are about focusing on pre-
vention; assisting young people, in particu-
lar, to understand the issues that confront
them; and particularly, as| said in the answer
to Senator Nettle who asked a question, as-
sisting them in areas where we have high
teenage pregnancy rates. | can comment in
detail about my area of responsibility. Itisa
new program that we are rolling out, but if
Mr Abbott has anything further to add—
(Time expired)

Aged Care

Senator McLUCAS (248 pm)—My
guestion is to Senator Minchin, the Minister
for Finance and Administration. Can the
minister confirm that the current method of
indexing the $6 billion worth of subsidies
paid annually to aged care providers uses a
Commonwealth own purpose outlays—
COPO—index, administered by his depart-
ment and linked directly to the minimum
wage decisions of the Industrial Relations
Commission? Is the minister aware that over
the last four years the IRC has awarded
safety net increases of between 3.6 per cent
and 4.4 per cent and that these increases have
directly flowed to the indexation of aged care
subsidies? Can the minister now guarantee
that, in real terms, aged care subsidy in-
creases into the future will be at least equiva-
lent to the increases provided over the last
four years?

Senator MINCHIN—That question
really would be much better directed to the
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Minister for Ageing, who has responsibility
for this area. The matter of—

Opposition senators interjecting—

Senator MINCHIN—It really shows how
little the opposition knows about the way
government works, when it directsit to me. |
am happy to take it on notice. | do not have a
brief on that, because it is not in my area of
direct responsibility. If they would like to
have the question taken on notice, | will get
any information | can. On the other hand,
Senator Patterson, who represents the Minis-
ter for Ageing, may care to answer the ques-
tion now.

Senator McLUCAS—I do have a sup-
plementary question, but | am astonished that
the minister does not actually know what his
own department runs. Can the minister con-
firm that, as a result of the COPO indexation
arrangements, the government stands to save
millions of dollars a year by reducing mini-
mum wage increases under its proposed in-
dustrial relations changes? Can the minister
confirm that, if the COPO indexation rate is
reduced by just one per cent, the government
will slash funding for aged care by $60 mil-
lion a year? What will be the basis for in-
dexation of aged care funding into the fu-
ture?

Senator MINCHIN—Again, | am happy
to take that on notice and get some more in-
formation for the senator, but the suggestion
that we have not adequatdly funded aged
care is preposterous. This government is re-
sponsible for a massive increase in funding
for aged care. We are the ones who actually
focused on ensuring this country is prepared
for the ageing of the population. We get ab-
solutely no help from those opposite. One of
the things we have to do is improve the per-
formance of this economy through things
like workplace relations reforms to ensure
that in the future we are able to cope with the
dramatic ageing of this population that is

going to occur over the next 10 to 20 years.
We have to ensure that the economy is per-
forming sufficiently well and growing suffi-
ciently well to generate the revenues to en-
able us to fund things like aged care and
health and to ensure that we are able to with-
stand the extraordinary and dramatic effects
that ageing could have on the fiscal position
of the Commonwealth. But, as to the specific
issue in relation to indexation, | am happy to
takeit on notice.

Climate Change

Senator PARRY (2.51 pm)—My ques-
tion is directed to the Minister for the Envi-
ronment and Heritage, Senator lan Campbell.
Will the minister inform the Senate how
Australia is continuing to show leadership in
the challenge of global climate change and,
further, is the minister aware of any alterna-
tive policies?

Senator |IAN CAMPBELL—I thank
Senator Parry for a question which | know
concerns many Australians and people
around the world. Indeed, the Australian
government is showing leadership in relation
to addressing climate change and greenhouse
gas emissions, particularly carbon, and the
impact that those greenhouse gas emissions
have on the global climate. The government
recognised many years ago that human activ-
ity and the emission of greenhouse gases can
have an impact on the climate. That is why
we have put in place world-leading domestic
programs—about $1.8 hbillion worth of in-
vestments—with really what you would call
a portfolio approach. This includes putting
money into renewables and fast-tracking the
application of wind turbines, photovoltaics
and solar power as well as, very importantly,
addressing fossil fuels.

We know also that Australia cannot act
alone. We know that this is a truly interna-
tional problem. We know that one tonne of
carbon emitted from a desalination plant in
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Kurnell is as important environmentally as a
tonne of carbon emitted in China or India.
These greenhouse gas emissions know no
boundaries. It is important that we not only
act domestically, with $1.8 hillion worth of
investment in solar cities and low emissions
technologies, but also work constructively
internationally through the United Nations
Framework Convention on Climate Change
and a series of other important international
cooperative moves.

That iswhy it was a privilege to be invited
by the government of Great Britain to a fo-
rum hosted by Tony Blair in London last
week. It was very interesting to see, around
the table of a G8 summit with Tony Blair,
that the world has very much moved towards
the Australian government position. Tony
Blair himself said:

What we need to do is to try to develop the right
partnership, and then the right framework, so that
we are developing the science and technology
that we need, that we are doing this in a way that
allows us then to transfer that technology and
share it between developed and devel oping world

Mr Blair has really made it quite clear in
three separate public announcements over
the past month that the world simply cannot
rely on the Kyoto protocol. The world needs
to find something far more environmentally
effective. In fact, Tony Blair said:

We need to cut greenhouse emissions radically
but Kyoto doesn’t even stabilise them.

| am aware of aternative policies. Thereisin
Australia only one alternative policy—that
is, of course, that advocated by Labor. They
really see that the old debate about Kyoto is
the only game in town. The shadow envi-
ronment spokesman says:

... Kyoto ... is the main game.

He also goes on to say that, by Australia not
signing the Kyoto protocal, we will not even
have a seat at the table. He refers, of course,

to the UN framework convention conference
in Montreal in about three weeks time. He
said that we do not have a seat at the table on
7 October. | found it quite interesting there-
fore that, on 19 October, the shadow minister
for the environment wrote me a letter saying
that he wants to come to the UN framework
convention. On one day he is saying that we
do not have a seat at the table and on the next
day not only is he asking whether he can get
a free seat on a plane to come to the confer-
ence but also he wants to sit next to me at the
table at the Montreal conference. | think it
would be very useful for the shadow
spokesman to come to this conference be-
cause he will see that Australia is a world
leader in addressing climate change and that
Australia is respected around the world for
our policies. (Time expired)
Workplace Relations

Senator HUTCHINS (256 pm)—My
question is directed to Senator Abetz, the
Minister representing the Minister for Em-
ployment and Workplace Relations. Is the
minister aware of concerns expressed by his
colleague Senator Barnaby Joyce about as-
pects of the government's plan to change
unfair dismissal laws—in particular, the de-
cision to exempt employers with up to 100
employees and to alow an exemption on the
basis of operational requirements? Can the
minister confirm that these aspects of the
government’s plans were specificaly ex-
cluded from the terms of reference for the
Senate inquiry into the industrial relations
changes? Will the minister now move an
amendment to those terms of reference to
ensure that the changes to unfair dismissal
are picked up by the inquiry in order to alay
Senator Joyce's concerns and the concerns of
many other Australians?

Senator ABETZ—As Senator Hutchins
would know, there is overwhelming commu-
nity concern about the current state of the
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unfair dismissal laws—a social experiment
implemented by former Prime Minister Paul
Keating as a bit of a sop to the trade union
movement to try to get them online for all of
the other changesthat | was able to enunciate
earlier in question time. Those changes to the
unfair dismissal laws were so unpopular that,
when Bob Carr was seeking the premiership
of New South Wales, he made a solemn
promise to the New South Wales people that
he would not be following—

Senator Chris Evans—Mr President, |
raise a point of order. It is on the question of
relevance. Again, Senator Abetz is refusing
to answer the question and making a mock-
ery of question time. | know he is very fond
of Paul Keating and Tony Blair and he wants
to quote them at length, but, really, he was
asked a specific question about the Senate
inquiry’s terms of reference. | think you
ought to try to encourage Senator Abetz to
use question time as it was intended—to an-
swer questions asked of him.

The PRESIDENT—The minister has
three hours—

Opposition senators interjecting—

The PRESIDENT—I am sorry; | am sure
that, if he did have, he would take the time!
The minister has three minutes and 14 sec-
onds to answer the question. | would remind
him of that question and remind him of
where we are—at question time.

Senator ABETZ—I thank you, Mr Presi-
dent, for the invitation, but it will only be
three minutes! But that sort of point of order
highlights the reason why Mr Latham sacked
Senator Evans to make room for Mr
Beazley—and we know what Mr Latham
thought of Mr Beazley! In relation to the
guestion that was asked, it was clearly on the
issue of unfair dismissals and why we are
putting into place certain legidative changes.
Those legidative changes are being driven

for exactly the reasons that Bob Carr enunci-
ated—

Senator Chris Evans—Mr President, |
rise on a point of order relating to relevance.
The minister still fails to bring himself to the
question. The question was about the terms
of reference for the Senate inquiry. The min-
ister is making no attempt to answer the
question, Mr President. |, like you, probably
have had more emails about his performance
and the abuse of question time than about
any other. | ask you to bring him to order and
get him to answer the question.

The PRESIDENT—Senator Abetz, |
would remind you of the question.

Senator ABETZ—Thank you, Mr Presi-
dent. The Leader of the Opposition has com-
pletely misrepresented the question. The
Hansard will clearly show that it was awide-
ranging question and it finished in relation to
the terms of reference for the Senate inquiry.
If the honourable Leader of the Opposition
wants me to deal with the last question first,
| am happy to do so.

We as a government did not decide the
terms of reference for the Senate inquiry; the
Senate determined by a vote of this place
what the terms of inquiry should be. Asthose
on the other side know, because they have
bragged about it, from time to time we do
not necessarily control the numbers in this
place. Sometimes we get a vote our way;
sometimes we do not. On this occasion the
Senate inquiry terms of reference were de-
termined by a vote of the Senate. | do not
detect an overwheming fedling at this stage
for a changein those terms of reference.

Turning back to the first question that was
asked—and | know this will be difficult for
Senator Evans to follow because it is now
out of the logical order, but | am happy to
accommodate him—in relation to the issue
of unfair dismissals, that has been a damp-
ener of employment creation in this country.
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That was recognised by Labor Premier Bob
Carr, who made a solemn promise to the
people of New South Wales when he was
seeking the premiership that he would not be
introducing similar legidation, and he con-
demned the federal legidlation. If Bob Carr
could see it as he was anxious to become
Premier of New South Wales, one would
imagine that those opposite would also seeit.

As Kim Beazley confessed on radio in
South Australia not all that long ago, the La-
bor Party has never pretended to be the
friend of small business, nor should it. These
unfair dismissal law changes that we are
proposing are specifically designed for small
business. The figure of 100 is a figure that
has been determined by the Australian Bu-
reau of Statistics and that is why we have
settled on that figure. (Time expired)

Senator HUTCHINS—Mr President, |
ask a supplementary question. Isn't it a fact
that when the Senate has considered unfair
dismissal legidation previoudly it has been
on the basis of 20 employees or fewer? Why
is it now that the government is so afraid of
scrutiny by the Senate of its drastically al-
tered plans to introduce new laws covering
operational requirement issues and exempt-
ing many thousands of additional businesses
with up to 100 employees?

Senator ABETZ—We are not afraid of
any scrutiny at al. Interestingly, former
Premier Bob Carr did not want any of this
sort of legidation without any threshold of
100. He would have had no threshold what-
soever in relation to New South Wales. Bob
Carr was mugged by reality. | invite those
opposite, some 10, 12, 13 years later, to be
similarly mugged by reality and alow the
Australian economy and jobs to grow, espe-
cially for those 500,000 Australians that are
still so desperately in need of employment.

Sena tor Hill—Mr President, | ask that
further questions be placed on the Notice
Paper.

SENATOR BARNABY JOYCE

The PRESIDENT (3.04 pm)—On 12 Oc-
tober 2005 Senator Conroy raised allegations
of intimidatory behaviour towards Senator
Joycein respect of his votesin the Senate. In
accordance with my request, Senator Conroy
subsequently wrote to me setting out the
matter. | undertook to investigate the allega-
tions and to report to the Senate. | wrote to
Senator Joyce and he responded to the effect
that there had been no intimidatory behav-
iour towards him. Other information relating
to the incidents alleged by Senator Conroy
was examined but there is no evidence of
any such behaviour.

QUESTIONSWITHOUT NOTICE:
TAKE NOTE OF ANSWERS

Workplace Relations
Welfareto Work

Senator WONG (South Austraia) (3.05
pm)—I move:

That the Senate take note of the answers given

by the Special Minister of State (Senator Abetz)
to questions without notice asked today relating
to proposed changes to welfare and to industrial
relations.
We have had yet another display of Senator
Abetz's arrogance in his answering, or fail-
ure to answer, questions in question time
today and his failure to provide detailed in-
formation which is of concern to a great
many Australians. | could talk for a while on
the industrial relations legidation and the
fact that he failed to correct the record when
he clearly appeared to contradict an answer
he had previously given to Senator McEwen.
I would invite the minister to consider her
guestion today and his previous answer to
that question.
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| want to focus today on welfare changes
which have been announced—or selectively
announced—to at least one newspaper in this
country. On the front page of today’s Austra-
lian is the headling, ‘ Prime Minister cavesin
on single parents . There were a number of
questions to start off question time asked of
Senator Abetz in relation to this issue. The
first dealt with the issue of whether or not he
could defend the increased complexity of the
system. The sad joke about this govern-
ment’s approach to welfare is that they have
talked long and hard for years about welfare
reform. They have talked long and hard for
years about the increasing number of Austra-
lians under their government who are on in-
come support payments. They have talked a
long time about welfare reform, but what
they have come up with is a system that is
not only extreme but incompetent.

We know from previous question times
that the government have no answer to the
charge that they have done nothing more
than decrease the incentive to work by ensur-
ing that sole parents and people with a dis-
ability who are dumped onto the dole under
the government’s extreme changes will face
very high effective marginal tax rates—in
fact, far higher than they currently face on
their welfare payments. The government
have presided over a set of changes that
make work less rewarding. What a brilliant
strategy for trying to get people into work—
make work less rewarding!

On the front page of today’s newspapers
we see a further backdown—the details of
which were asked of Senator Abetz today.
Thisisin fact the third time that the govern-
ment have had to go back and amend aspects
of their welfare changes. First we had the
Prime Minister, after a question in question
time, having to come out and say, ‘If the
costs of child care are too much, we might
not have to make the parent work.” We then
had a set of backdowns announced by Minis-

ter Andrews—I think that was in Septem-
ber—and now it appears that this week,
when this legidation is tabled, we are going
to see yet another set of concessions, because
the government understand the politics of
thisis a problem for them.

Government ministers know that their
own backbench and a great many of their
electorates are extremey concerned about
the extreme nature of their changes. The
government know that. But instead of going
back and dealing with the core problem—
whichisthat at the core of these changesisa
move from one low welfare payment to a
lower welfare payment—the government are
increasing the complexity of the system. So
they are admitting the welfare changes will
hurt and they need to do something but, in-
stead of dealing with the problem, they are
making the system more complicated. If the
newspaper reports are correct, the govern-
ment will have presided over a set of
changes which move from two sets of pay-
ments for single parents and partnered par-
ents to at least four payments and possibly
more.

Senator Abetz was asked for the detail but,
asis his fashion, he did not answer—instead
engaging in yet another rant on the rhetoric.
He was asked why it is that increasing the
complexity of the system and the number of
payment types is welfare reform. This is the
government that said, ‘We're about welfare
reform.” This is the government that said,
‘“We want real welfare reform.” But what they
have in fact engaged in is a set of extreme
changes that move vulnerable Australians
from one low welfare payment to a lower
welfare payment. And, in order to deal with
the concerns raised by their backbench and
the community, they are coming up with a
number of concessions which will do noth-
ing more than increase the complexity of this
system.

CHAMBER



Monday, 7 November 2005

SENATE 39

The government are not about welfare re-
form. The government are creating a bigger
mess than existed previoudy in our social
security system. Unfortunately, they are also
creating more unfairness, more inequity, in
the system, because the core of ther
changes, which they are not backing away
from, is putting the vast mgjority of future
parents and people with a disability—as per
their changes announced on budget night—
onto a lower welfare payment. All the politi-
cal fixes that people on that side are arguing
for will not change the central heart of their
package. (Time expired)

Senator BARNETT (Tasmania) (3.10
pm)—It is a pleasure to speak on this motion
regarding the answers provided in question
time today by Senator Abetz, the Minister
representing the Minister for Employment
and Workplace Relations. The Welfare to
Work changes are vitally important—and
they will be addressed by my colleague
Senator Humphries—but | would like to ad-
dress the industrial relations changes and the
rhetoric, which it clearly is, from the opposi-
tion. Their rhetoric is consistent with their
strategy in 1996 when the industrial relations
reforms were first promulgated under this
government. They said that the sky would
fall in and they made all sorts of allegations
of lower wages dogging the economy and
fewer jobs. Of course, their strategy was the
same when the GST and tax reform came in
in 1996. And what happened?

Senator Ferguson—They all got paid
more.

Senator BARNETT—As Senator Alan
Ferguson says, taxes went down for those on
the other side and those around that country.
Australians have more in their pockets.
Taxes have been reduced. They said that the
sky would fall in but it did not.

The Leader of the Opposition, the Hon.
Kim Beazley, said: ‘The industrial relations

lemon has been squeezed dry.’ That view is
inconsistent with a former Labor Prime Min-
ister’'s views—views brought to our attention
by Senator Abetz. What did former Labor
Prime Minister Paul Keating say on 21 April
1993 in a speech to the Institute of Company
Directors? | remind senators opposite that it
was Paul Keating who said:

It is a model which places primary emphasis on
bargaining at the workplace level within a frame-
work of minimum standards provided by arbitral
tribunals.

That is the type of system he supported. He
went on to say:

We would have fewer awards with fewer clauses

We would have sufficient harmony between State
and federal industrial relations systems to ensure
that they all head in the same direction and used
the same general rules.

There you have it—the evidence is on the
table, provided by the former Labor Prime
Minister. And what do Labor opposition
senators say today? They recant and are
ashamed of the views of their former leader.
But it isthose principles and proposals which
the government support, because we know
that these reforms will deliver higher wages
and more jabs.

What has happened since 1996 when the
reforms of the Howard government were
introduced? We have seen a 14.9 per cent
increase in real wages for average mums and
dads and families out there. Labor will not
acknowledge that, but the writing is on the
wall and money is in the pockets of Austra-
lian families. What has happened in terms of
new jobs? There have been 1.7 million new
jobs. Nearly 900,000 of those are full time
and 700,000 of those are part time. It is a
fantastic result in terms of economic devel-
opment.
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Why won't the Labor Party acknowledge
these results? It is for political rhetoric. In
fact, ACTU President Greg Combet said:
‘This whole debate is about a change of gov-
ernment.” That is what he said. He put it on
the public record. We know what thisis: this
is a political campaign by the Labor Party in
cahoots with the union movement. That is it.
They are one and the same. They are so hell-
bent on staying together, intertwined, that
they cannot see the wood for the trees.

We are looking at and listening to the
small business community. Take my home
state of Tasmania as an example. We have
over 24,000 small businesses. They are em-
ploying 50 per cent of the private sector
work force in that state. They want IR re-
form; they are calling for IR reform. They
support the government’s IR reforms because
they know they will increase jobs and pro-
ductivity and that the benefits will flow
through, particularly to the rural and regional
parts of Tasmania. This applies across the
country. Rural and regional Australia is go-
ing to benefit from these reforms. This is
something that the Labor Party simply does
not wish to acknowledge. Let us remind the
Labor Party that Tony Blair, Prime Minister
of the UK, said that the best thing for the
economy and the best IR system for any man
or woman isto start with the opportunity of a
job. (Time expired)

Senator McLUCAS (Queensland) (3.15
pm)—In taking note of the answers given by
Senator Abetz to Senator Wong's and Sena-
tor Moore's questions today—which is
somewhat different from what Senator Bar-
nett was talking about—we note that once
again we find out about changes in govern-
ment policy by reading page 1 of the Austra-
lian. We now have the third set of changes to
the government’s extreme welfare proposals.
This is the third change and one has to won-
der what the social policy principles are that

underpin the shift that we have seen today
and, in fact, the legislation itself.

The government has leaked that it will al-
low single parents to stay on parenting pay-
ment single for an extra two years before it
forces them onto the lower Newstart allow-
ance. It will do that now when the youngest
child turns eight rather than six. It is reason-
able to ask: what is the basis of this policy
shift? What is the underpinning principle that
saysit is more reasonable to force a parent to
work when their youngest child is eight
rather than six? Why is it not 13 or 15? We
know that parenting a teenager can be fairly
onerous and time consuming. Why is it
eight? Why isit not six?

| put it to this place that there is no basis
in evidence for this policy shift. Thisis sim-
ply a political fix. The purpose of the move
from age six to age eight is simply to win
support in the government backbench. We
could then ask: why is this such a problem?
Why is there so much nervousness in the
government backbench? It is fairly evident
that that is certainly the case. Thereis areal
nervousness there, and | will talk about that
in a moment. This has got nothing to do with
the needs of children of single parents. It has
got nothing to do with the needs of those
parents seeking work. Thisis simply a paliti-
cal fix to get it through the backbench of the
Liberal Party and National Party coalition.

Why are they so nervous? It is not so hard
to work out why. It has taken groups such as
the National Centre for Social and Economic
Modeling and the Australian Council of So-
cial Services to point out that these changes
will leave the poorest people in our society
even worse off. This government is com-
pletely out of touch with the reality that faces
people with disabilities and single parents in
getting on with life and in their quest and
desire to get into work. This government has
painted those two groups of people as being
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not desirous of employment and that is com-
pletely false. Any test or assessment that has
been done proves that both those groups of
peopl e desperately want to get into work but
they want to be helped into work not penal-
ised or have their payments reduced. That
will do nothing to encourage people into em+
ployment. This government, as Senator
Wong has said many times, is dumping peo-
ple with disabilities and single parents from
one welfare payment to a lower welfare
payment.

NATSEM was asked by the National
Foundation of Australian Women to find
ways of improving the changes to welfare so
they would reduce the extreme negative im-
pact on vulnerable Australians. NATSEM
found that the fall in the disposable incomes
of affected sole parents will leave them up to
$100 a week worse off under this proposed
new system. That is a good indication of why
this government backbench is nervous. Af-
fected parents are going to be $100 a week
worse off—no wonder the backbench is con-
cerned. The Newstart allowance provides a
lower payment rate than the parenting pay-
ment single, a much harsher income test and
is associated with much less generous in-
come tax concessions. Under the changes the
Howard government is proposing the gov-
ernment would take back up to 75c of every
dollar that people will earn. As | said, it is
not hard to see why the backbench is nerv-
ous.

On top of that, in the government’s own
commissioned research, which was an-
nounced last week, the Social Research Cen-
tre in Melbourne revealed that 80 per cent of
people do not support people with disabili-
ties being punished. Thisis the government’s
own research—it set the parameters for the
guestions, and the answer has come back that
80 per cent of people do not support people
with disabilities being punished. (Time ex-
pired)

Senator HUMPHRIES (Australian Capi-
tal Territory) (3.21 pm)—It is clear from the
comments of senators on the other side today
that the process of reforming Australia's
work force and welfare system, which began
in 1996 and has continued to today, is not
supported by the Labor opposition. That is a
pity because those changes—

Senator MclLucas—They have not
worked and they will not work.

Senator HUMPHRIES—as engineered
by this government have worked, Senator
McLucas. They have delivered jobs for hun-
dreds of thousands of Australians, they have
delivered a stronger, more effective safety
net for people requiring welfare assistance
and they have produced higher productivity
and a higher and better standard of living for
al Australians. That is the measure of what
we have done in the last 9% years. What we
have done has quite evidently worked.

These Welfare to Work changes, like the
IR changes that Senator Barnett spoke about,
are about further extending and improving
the process—making sure that we give Aus-
tralia the best possible opportunity to main-
tain the standard of living that we have built
up over the last 9% years. The fact is that
Senator Wong's suggestion that there has
been some failure on the government’s part
to sustain our welfare reforms is simply not
right. In the time that we have been in office
we have widened the safety net available to
Australians who need assistance and who
need income support. It is true that in some
categories there are more people receiving
assistance than previously. That is because,
in many cases, we have widened digibility
and improved the safety net. People such as
carers can now receive support for the work
that they do in the community caring for
other people which they could not have re-
ceived under the former federal Labor gov-
ernment.
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What is more, we have maintained the
value of that welfare safety net so as to en-
sure that people who are dependent on some
kind of assistance are able to retain a decent
standard of living. We have certainly done
that. Most importantly, while these changes
have taken place and while we have, in a
sense, improved the quality of the welfare
safety net, we have also engineered a situa-
tion where more and more Australians have
moved into employment. That is, | think, the
best test of how well our changes have done.
We made massive changes back in 1996-97
under Senator Jocelyn Newman. Members
will recall those changes. They were attacked
viciously at the time by members of the La-
bor opposition, but they did the job—they
got people into work and they maintained a
real safety net around those who were unable
to work. The changes have been effective in
achieving reasonable social goals over that
time.

Senator Sherry in the course of question
time interjected with respect to outcomes for
those sorts of people. He said, ‘If the out-
comes are so good, why change the current
system? That isa good question and it is one
that we should answer in the course of this
debate to take note of answers. First of all,
the fact is that the original income support
system devised for Australians who need
income support was designed in a very dif-
ferent world to the one in which we now find
ourselves. In those days, most jobs were full
time, most unemployment was short term
and mothers and married women did not
work. That is no longer the case. Weliveina
different world and we need a different set of
circumstances to deal with that reality. Cur-
rently, most working age recipients of in-
come support are not required to seek work.
Only 15 per cent of the 2.6 million working
age Australians currently on income support
are required to actively search for a job at
any particular point in time.

However, we cannot afford to sustain that
arrangement—we simply cannot. Australia’s
population is ageing. We are at a 29-year low
with respect to unemployment: 5.1 per cent.
That means that we should no longer, in a
sense, be talking about unemployment; we
should be talking about what the index of
skills shortages is. It is estimated that
195,000 people in the next five years will be
absent from the work force. We will be short
that number of jobs in the work force to pro-
vide for the needs of the Australian economy.
The participation rate in the work force is
well below that of other OECD nations. That
suggests that we need to make further reform
possible. We need to make that happen, and
that is what the government have been doing
for the last 9% years. We need to carry
through with those changes. As usual, we are
opposed by those opposite, who have no vi-
sion of their own. They have criticised our
position but cannot put a replacement vision
in place. They cannot say what their aterna-
tive would be. That is sad, but we will carry
forward with the project which will deliver
to Australians the benefits and the rewards,
which we have done to date. (Time expired)

Senator MOORE (Queensland) (3.26
pm)—It seems like the usual suspects are
back, Senator Humphries, to discuss changes
in policy. In Minister Abetz's discussion
around questions this afternoon—we really
could not call them responses to questions—
he said that he refused to speculate in terms
of discussing proposed situations that Labor
and other senators put to him about what the
impact of the Welfare to Work changes could
be. The changes that we were asking ques-
tions about were released to the media—and
to gain information about proposed changes
of government palicy, the media seems to be
the place where we must seek it.

There has been widespread media com-
ment about proposed changes. Today, we
asked about the third range of changes that
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have been proposed, in the media, to what
was loudly trumpeted by the government as
their Welfare to Work changes. We first
found out about the government’s proposals
through the media, through media release.
Subsequently, we attempted to get involved
in discussions about exactly how the pro-
posed changes would impact upon peoplein
our community. Our call has consistently
been for open discussion and engagement
with the people who most understand the
issues and the people who will be caught up
in them—peopl e such as those in the various
welfare groups who have been lobbying
people of al flavoursin this place and in the
House of Representatives about their con-
cerns with the proposed changes. We want to
have discussion. We do not want to be
scrambling afterwards to try to find out the
details, because that is how people get hurt.

Today we were asking about proposals—
which we, once again, learnt of from the me-
dia—that the government will somehow
change the timing of their changes in which
sole parents are being forced onto another
form of welfare payment. We have asked
questions about those changes in this place
as well. The whole proposal seems to be to
screw down on people in our community
who need support and to enforce changes
which can, and we say probably will, hurt.
We have asked the minister to give us some
detail to get usinvolved in the discussion. He
refuses. He says, ‘That is speculation.” He
then, using the government’s typical way of
argument, abuses the peaple asking the ques-
tions with the terms ‘whingeing’ and ‘whin-
ing'. In fact, we are trying to ask questions
and be involved in the debate. We want to
find out exactly what the impact will be on
peopl e being forced away from the payments
that they have now.

When we asked questions in Senate esti-
mates about the Welfare to Work proposals
we were told they were owned, somehow, by

another department and that we had to ask
our gquestions of someone else. We are told
that it is a whole-of-government response
because there is involvement across the
board. But, somehow, whenever we ask a
particular question about how people are
going to be impacted upon there is a prob-
lem. We are told, ‘We cannot find that.” And
then we fall back into exactly the same form
of debate as | have mentioned, in which the
peopl e asking the questions are demonised.

If we ask quite openly about what the im-
pact will be on people who are currently re-
ceiving a welfare payment because they are
raising children alone or because they have
significant disabilities that make it more dif-
ficult for them to access the work force, we
are then lectured to about how the best way
to improve someone’s life is to get them a
job. We do not argue about the value of em-
ployment. What we do argue about is the
tone, the arrogance, the abuse and the refusal
of the government to engage openly in any
form of discussion.

We know that ACOSS has been working
tirelesdy to lobby politicians to point out the
difference between legidation that actively
engages and supports people and legislation
that labels and punishes them. Minister, the
guestion is: how can we work together as a
community to ensure change? It is not
whingeing; it is not whining. It is about real-
istically governing for all Australians and not
selectively working out which of those are
worthy of our support. We wish to have en-
gagement in this process. We do not want to
be drip-fed information through the media
and then be accused, somehow negatively,
that we only respond to the media. Minister,
if that is the only way that we can get the
information, of course we will ask questions.
| think that is our job. Wouldn't a better way
to have this discussion be to have the open
agreement on the table? (Time expired)
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Question agreed to.
Pregnancy Counselling Services

Senator NETTLE (New South Wales)
(3.31 pm)—I move:

That the Senate take note of the answer given
by the Minister for Family and Community Ser-
vices (Senator Patterson) to a question without
notice asked by Senator Nettle today relating to
pregnancy counselling services.

The government hastold us previously:

The objective of the family planning program is
provide a balanced approach to differing family
planning service models ...

Yet this government and the Minister for
Health and Ageing announced on Friday af-
ternoon extra funding for three organisations
that are all known for their strong antichoice
views. Thisis not a balanced approach; it isa
fundamentally unbalanced and biased ap-
proach. This is well illustrated by the stan-
dard of pregnancy counselling provided by
organisations like those that received funding
on Friday. By definition, counselling is not
about imposing values on a client. Genuine
pregnancy counselling should provide the
latest medical and legal information abouit all
three possible options available when some-
body has an unplanned pregnancy—that is,
termination of the pregnancy, adoption or
proceeding with the pregnancy. The counsel-
lors should then work with the woman in-
volved and her own values to ensure that she
comes up with the decision.

Organisations that provide genuine coun-
sdling, such as Family Planning Australia,
will not be receiving any funding boost from
the minister’'s announcement on Friday. It
appears that Mr Abbott only wishes to help
organisations whose values match his own
narrow, religious and ethical views. These
three funded groups are not interested in
genuine counselling or the provision of accu-
rate medical or legal information. Instead,
they aim to push their own religion based

view onto women who are seeking their
help.

Two weeks ago, one of these organisa-
tions—the Caroline Chisholm Society—
announced that one of its branches was going
bust. After lobbying from another antichoice
advocate, Family First Senator Steve Field-
ing, Mr Abbott has suddenly found $100,000
of taxpayers money for this year to bail out
this particular organisation so its doors do
not have to close. Another of the groups that
received funding on Friday is called the
Foundation for Human Development, and it
is important not to be misled by this organi-
sation's characteristically neutral sounding
name. This group was described by the ex-
ecutive officer of the New South Wales Right
to Life Association, Mr Bruce Coleman, as
‘the Right to Life's education and counsel-
lingarm', and it is well known for promoting
its antichoice views with the publishing of
misleading information.

We are told by the Department of Health
and Ageing that the Australian Federation of
Pregnancy Support Services, which also re-
ceived funding on Friday, is funded to pro-
vide independent non-directive counselling
for unplanned pregnancy. As | said in my
guestion in question time today, counsellors
who answer the phone at the Pregnancy Ad-
visory Centre in South Australia have been
noting down calls that they recelve from
women who have rung one of the two ser-
vices in South Australia that fall under the
umbrella of the Australian Federation of
Pregnancy Support Services. As the minister
said, we cannot always rely on information
that is provided on help lines from counsel-
lors, but a consistent pattern is being found
in the advice that women receive when they
access these services.

One woman who rang an organisation
called Birthline, which falls under the um-
brella of the Australian Federation of Preg-
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nancy Support Services, was refused infor-
mation about the termination of pregnancy.
The counsellor told her that she would not
provide such information because she did not
believe in it; in fact, she said, ‘No-one here
does.” The mother of a young pregnant 13-
year-old woman rang Genesis, another or-
ganisation that received funding on Friday
through the Australian Federation of Preg-
nancy Support Services. She rang up for in-
formation regarding options for her daughter.
She was told that if her daughter had her
child adopted it would be ‘the worst thing
she could do'. If she terminated the preg-
nancy, she was told, ‘That's just killing the
baby.” She was advised that there would be
support like cots and baby clothes for her
daughter to keep the baby, and she was also
told that the government would give her
money to keep the baby—'a few thousand
dalars'.

Such disturbing examples are hardly inde-
pendent and non-directive counsdling. But it
gets worse. Not only is this funding approach
unbalanced but the provision of misleading
medical information can also clearly be dan-
gerous. But there is nothing to stop these
services providing such misleading informa-
tion, and there is nothing to stop these ser-
vices using false or mideading advertising
that deliberately conceals their antichoice
position. If these organisations were charging
for their services, such false or misleading
conduct could be stopped by the ACCC us-
ing the Trade Practices Act, but the ACCC
say that they cannot do anything about these
groups. These groups can continue to pro-
mote any old scare campaign about the
medical and ethical evils of abortion. (Time
expired)

Question agreed to.

CONDOLENCES
Dr William Robert L awrence

The DEPUTY PRESIDENT (3.36
pm)—It is with deep regret that | inform the
Senate of the death of Dr William Robert
Lawrence, a former member of the House of
Representatives for the divison of Wim-
mera, Victoria, from 1949 to 1958.

PETITIONS

The Clerk—Petitions have been lodged
for presentation as follows:

Trade: Live Animal Exports

To the Honourable President and Members of the
Senate in the Parliament assembled.

This petition of the undersigned citizens of Aus-
tralia draws to the attention of the Senate the
stress and extreme suffering caused to cattle,
sheep and goats during their assembly, land trans-
portation and loading in Australia, shipment over-
seas, and then unloading and local transportation,
feedlotting, handling, and finally slaughter with-
out stunning in importing countries.

Further, we ask the Senate to note that heat stress,
disease, injury, inadequate facilities, inadeguate
supervision and care, and incidents such as on
board fires, ventilation breakdowns, storms and
rejection of shipments contribute to high death
rates each year, e.g. 73,700 sheep and 2,238 cattle
died on board export ships in 2002. Many thou-
sands more suffer cruel practices prior to sched-
uled slaughter.

We the undersigned therefore call upon the Senate
to establish an inquiry into all aspects of live
animal exports from Australia, with particular
reference to animal welfare, to be conducted by
the Senate’'s References Committee on Rural and
Regional Affairs and Transport.

by Senator Bartlett (from 217 citizens).
Trade: Live Animal Exports

To the Honourable the President and Members of
the Senate in Parliament assembl ed:

The Petition of the undersigned notes the inade-
guate numbers of livestock available for Austra-
lian slaughter, food consumption and hides; the
increase in Australian abattoir closures; the grow-
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ing negative economic, employment and social
impacts on rural Australia; and the unnecessary
suffering endured by Australian livestock because
of this nation's pursuit of trade and financia
benefits at any cost. Your petitioners call on the
members of the Senate to end the live export
trade now in favour of developing an Australian
chilled and frozen halal and kosher carcass trade
using humane slaughtering practices.

by Senator Bartlett (from 20 citizens).
Trade: Live Animal Exports

To the Honourable President and members of the
Senate in Parliament assembl ed:

The petition of the undersigned protests in the
strongest possible terms against the live export of
Australian animals for slaughter in other coun-
tries.

The live export trade is crudl. Inhumane condi-
tions are inherent to the trade, resulting in high
death rates and unacceptable suffering for animals
involved.

The live export trade costs jobs. Rural and re-
gional Australians, aready suffering under a
lengthy drought, can ill afford to send animals
overseas for slaughter when there are workers in
Australian abattoirs who can perform this work.
As long as animals continue to be sent overseas
for slaughter, jobs in Australian abattoirs will
suffer.

Furthermore, the live export trade is unnecessary.
Australia’s export markets in Asia and the Middle
East WILL accept meet that has been slaughtered
in Australia according to their cultural require-
ments.

There are currently 123 abattoirs in Australia with
an approved Halal program that could slaughter
livestock for export to markets that demand Halal
procedures.

The live export trade for slaughter is both crue
and unnecessary. Your petitioners request that the
Senate act immediately to abolish the live export
trade and replace it with an expanded chilled meat
trade.

by Senator Bartlett (from 58 citizens).

Trade: Live Animal Exports

To the Honourable President and Members of the
Senate in the Parliament assembled.

This petition of undersigned citizens of Australia
calls on the Australian government to end the
export of live animals from Australia to the Mid-
die East.

Australia has strict laws to protect the welfare of
animals—based on sound scientific research and
community expectation. It is therefore ethically
and morally unacceptable to export Australian
animals long distances to countries where they
will endure practices and treatment that would be
unacceptable or illegal in Australia.

We, the undersigned therefore call on the Austra-
lian government to end this trade and in doing so
restore Australia’s reputation as a compassionate
and ethical nation.

by Senator Bartlett (from 582 citizens).
Asylum Seekers

To the Honourabl e the President and the Members
of the Senate in Parliament assembled:

Whereas the 1998 Synod of the Anglican Diocese
of Melbourne carried without dissent the follow-
ing motion:

“That this Synod regrets the Government’s adop-
tion of procedures for certain people seeking po-
litical asylum in Australia which exclude them
from all public income support while withholding
permission to work, thereby creating a group of
beggars dependent on the Churches and charities
for food and the necessities of life;

and calls upon the Federal government to review
such procedures immediately and remove all
practices which are manifestly inhumane and in
some cases in contravention of our national obli-
gations as a signatory of the UN Covenant on
Civil and Political Rights.”

We, therefore, the individual, undersigned atten-
dees at & John's Anglican Church, Camberwell
Victoria 3124 petition the Senate in support of the
above mentioned motion.

And we, as in duty bound will ever pray.
by Senator Kemp (from 35 citizens).
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Asylum Seekers

To the Honourabl e the President and the Members
of the Senate in Parliament assembled:

Whereas the 1998 Synod of the Anglican Diocese
of Melbourne carried without dissent the follow-
ing motion:

“That this Synod regrets the Government’s adop-
tion of procedures for certain people seeking po-
litical asylum in Australia which exclude them
from all public income support while withholding
permission to work, thereby creating a group of
beggars dependent on the Churches and charities
for food and the necessities of life;

and calls upon the Federal government to review
such procedures immediately and remove all
practices which are manifestly inhumane and in
some cases in contravention of our national obli-
gations as a signatory of the UN Covenant on
Civil and Political Rights.”

We, therefore, the individual, undersigned atten-
dees at St Matthew’s Anglican Church, Chelten-
ham Victoria 3192 petition the Senate in support
of the above mentioned motion.

And we, as in duty bound will ever pray.
by Senator Kemp (from 12 citizens).
Anti-Vehicle Mines

To the Honourable the President and members of
the Senate in Parliament assembled

The Petition of the undersigned shows:

That the undersigned note that like anti-personnel
landmines, anti-vehicle mines are indiscriminate
in who they affect, that they disproportionately
kill and maim civilians, they delay relief effortsin
war affected countries and they go on killing for
decades after the conflict has ended. We note that
Australia’s existing stock of anti-vehicle minesis
obsolete and only used for training purposes, so
now is the perfect time to commit to supporting a
ban on these indiscriminate weapons. We wel-
come the Australian Government’s support for
further restrictions on the use of anti-vehicle
mines, but believe such measures to be inade-
guate to address the humanitarian problems
caused by anti-vehicle mines.

Your Petitioners ask that the Senate should:

Legislate a ban on the production, transfer, impor-
tation and use of anti-vehicle mines in Australia
and by Australians other than by the Australian
Defence Forces for training in demining and
avoiding the hazards of anti-vehicle mines; and
Pass a motion supporting the development of an
international treaty that would ban the production,
transfer, importation and use of anti-vehicle
mines globally.

by Senator M ar shall (from 378 citizens).

Petitions received.

NOTICES
Presentation

Senator Crossin to move on the next day
of sitting:

That the Legal and Constitutional References
Committee be authorised to hold a public meeting
during the sitting of the Senate on Tuesday,
8 November 2005, from 7.30 pm, to take evi-
dence for the committee's inquiry into the ad-
ministration of the Migration Act.

Senator Ellison to move on the next day

of sitting:

That—

(8 the Senate meet from Monday, 5 Decem-
ber 2005 to Thursday, 8 December 2005;
and

(b) on each sitting Tuesday until the end of
the 2005 sittings:

(i) the hours of meeting shall be 12.30 pm
t0 6.30 pm and 7.30 pm to 11.40 pm,
(ii) the routine of business from 7.30 pm
shall be government business only, and
(iii) the question for the adjournment of the
Senate shall be proposed at 11 pm.

Senator Chapman to move on the next
day of sitting:

That the Parliamentary Joint Committee on
Corporations and Financial Services be author-
ised to hold a public meeting during the sitting of
the Senate on Wednesday, 9 November 2005,
from 7 pm, to take evidence for the committee’s
inquiry into the statutory oversight of the opera-
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tions of the Australian Securities and Investments
Commission.

Senator Allison to move on the next day

of sitting:

That the Senate—

(8 notes:

(i) that yet another child care centre is
closing in the City of Port Phillip leav-
ing 50 families without child care, and

(ii) that three centres have closed in the
past 2 years and none has opened;

(b) cdls on the Minister for Family and
Community Services (Senator Patterson)
to work with state governments to over-
come the serious shortage of places in in-
ner urban areas due to increasing real es-
tate prices; and

(c) urges the Government to desist from again
blaming other levels of government and to
be prepared to contribute to the solution.

Senator Moore to move on the next day
of sitting:

That the Community Affairs References
Committee be authorised to hold a public meeting
during the sitting of the Senate on Thursday,
10 November 2005, from 4 pm, to take evidence
for the committee's inquiry into workplace expo-
sure to toxic dust.

Senator Moore to move on the next day
of sitting:

That the time for the presentation of reports of
the Community Affairs References Committee be
extended as follows:

() workplace exposure to toxic dust—to
2 March 2006; and

(b) petrol sniffing—to 30 March 2006.

Senator GEORGE CAMPBELL (New
South Wales) (3.37 pm)—On behalf of Sena-
tor Chris Evans, | give notice that, at the time
for dealing with business of the Senate no-
tices of motion today, Senator Chris Evans
shall withdraw business of the Senate notices
of motion Nos 1, 2 and 3 standing in his
name for today for disallowance of the fol-

lowing declarations made under subsection
1207P(4) of the Social Security Act 1991.:

That Socia Security (Means Test Treatment of
Private Trusts—Excluded Trusts) Declaration
2005 [DEST], dated 17 May 2005, made under
subsection 1207P(4) of the Social Security Act
1991, be disallowed.

That Socia Security (Means Test Treatment of
Private Trusts—Excluded Trusts) Declaration
2005 [DEWRY], dated 29 April 2005, made under
subsection 1207P(4) of the Social Security Act
1991, be disallowed.

That Socia Security (Means Test Treatment of
Private Trusts—Excluded Trusts) Declaration
2005 [FACS], dated 26 April 2005, made under
subsection 1207P(4) of the Social Security Act
1991, be disallowed.

Senator George Campbell to move on
the next day of sitting:

That the terms of reference for the Employ-
ment, Workplace Relations and Education Legis-
lation Committee inquiry into the provisions of
the Workplace Relations Amendment (Work
Choices) Bill 2005 be amended as follows:

(& omit “22 November 2005", substitute

“28 November 2005";

(b) omit “reform of unfair dismissal arrange-

ments;”; and

(c) at theend of the motion, add:

(3) That for the purposes of thisinquiry the
committee must meet and take evi-
dence in at least the capital cities of
each state and territory.

Senator EGGLESTON (Western Austra-
lia) (3.39 pm)—On behalf of Senator Watson
and the Regulations and Ordinances Com-
mittee, | give notice that, at the giving of
notices on the next day of sitting, Senator
Watson shall withdraw business of the Sen-
ate notice of motion No. 2 standing in his
name for four sitting days after today for the
disallowance of the Electoral and Referen-
dum Amendment Regulations 2005 (No. 1),
as contained in Select Legidlative Instrument
2005 No. 125 and business of the Senate
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notice of motion No. 1 standing in his name
for eight sitting days after today for the disal-
lowance of the Health Insurance (Allied
Health and Dental Services) Determination
2005. | seek leave to incorporate in Hansard
the committee's correspondence concerning
these instruments.

Leave granted.
The correspondence read as follows—

Electoral and Referendum Amendment Regu-
lations 2005 (No. 1), Select Legislative Instru-
ment 2005 No. 125

11 August 2005

Senator the Hon Eric Abetz
Special Minister of State
Suite MG50

Parliament House
CANBERRA ACT 2600
Dear Minister

| refer to the Electoral and Referendum Amend-
ment Regulations 2005 (No. 1), Select Legislative
Instrument 2005 No. 125. These Regulations sub-
stitute a new Schedule 1 for the existing Sched-
ules 2 and 3 to the principal Regulations, specify-
ing the prescribed authorities that can be provided
with information from the eectoral roll and the
permitted purposes for the use of that informa-
tion. The Committee raises the following matters
concerning these Regulations.

First, the new Schedule 1 adds two new Austra-
lian Government agencies to the list of prescribed
authorities: the Australian Communications Au-
thority and ASIO. The Explanatory Statement
merely notes the addition of two new agencies
without identifying them or explaining the rea-
sons why they have been added to the Schedule.
Further, the Committee understands that the Aus-
tralian Communications Authority is now part of
the Australian Communications and Media Au-
thority. It is not clear what effect this has on the
instrument.

Secondly, the previous Schedule 3 contained
Notes that specified those branches or units of the
respective Departments and agencies that would
be make use of the information. The new Sched-

ule does not contain these Notes, and the Ex-
planatory Statement does not give a reason for
this.

Finally, these amendments remove the sunset
clause in that was found in the pre-existing
subregulation 10(3). No reason is given in the
Explanatory Statement for the removal of the
sunset clause.

The Committee would appreciate your advice on
the above matters as soon as possible, but before
2 September 2005, to enable it to finalise its con-
sideration of these Regulations. Correspondence
should be directed to the Chairman, Senate Stand-
ing Committee on Regulations and Ordinances,
Room SGA49, Parliament House, Canberra.

Yours sincerdy

John Watson

Chairman

5 September 2005
Senator John Watson
Chairman

Standing Committee on Regulations and Ordi-
nances

Australian Senate
Parliament House
CANBERRA ACT 2600
Dear Senator Watson

Thank you for your letter of 11 August 2005 rais-
ing several matters about the Electoral and Refer-
endum Amendment Regulations 2005 (No. 1),
Select Legislative Instrument 2005 No. 125.

The first matter relates to the addition of two Aus-
tralian government agencies to the list of pre-
scribed authorities in Schedule 1 of the Electoral
and Referendum Regulations (Regulations), the
Australian Communications Authority (ACA) and
the Australian Security and Intelligence Organisa-
tion (ASIO). The Australian Electoral Commis-
sion (AEC) recommended and | approved access
to rall information for these agencies in October
2003 and August 2004 respectively.

The Commonwealth Electoral Act 1918 (Electoral
Act) permits Australian Government agencies and
authorities access to roll information. Prior to the
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amendment of the Electoral Act by the Electoral
and Referendum Amendment (Access to Electoral
Roll and Other Measures) Act 2004 in July 2004,
Australian Government agencies and authorities
could be provided with microfiche rolls and in-
formation about the occupation, sex or dates of
birth of eectors by being specified as prescribed
authorities in previous Schedule 2 of the Regula-
tions.

The regulatory mechanism for listing a prescribed
authority was contained in regulations 7 to 9 of
the Regulations, prior to their amendment by
Electoral and Referendum Amendment Regula-
tions 2005 (No. 1), Select Legislative Instrument
2005 No. 125. Prescribed authorities could then
access rall information on tape or disk by listing
the permitted purposes for the use of the roll in-
formation in previous Schedule 3 of the Regula-
tions. The regulatory mechanism for listing the
permitted purposes in previous Schedule 3 was
previous subregulation 10(2).

On 27 August 2004, approval was given to amend
previous Schedule 3 of the Regulations to list
ASIO as one of the agencies permitted access to
roll information. On 20 September 2004, the AEC
wrote to the Office of Legislative Drafting and
Publishing (OLDP) with drafting instructions for
the amendment of the Regulations to permit
ASIO access to confidential €ector information.

However, OLDP indicated at that time that no
amendments could be made to the Regulations
because the Electoral Act (as amended) no longer
contained a legislative basis for the regulations
relating to roll access.

As the Electoral and Referendum Regulations
2005 (No. 1), Select Legidlative Instrument 2005
No. 125 aligns regulations relating to access by
prescribed authorities with the Electoral Act (as
amended), this was the first opportunity to in-
clude ASIO as an agency permitted to use roll
information, for the purpose of confirming iden-
tity of Australian citizens to determine whether or
not they are of security interest.

Similarly, in October 2003, approval was given to
amend previous Schedules 2 and 3 of the Regula-
tionsto list the ACA as an Australian Government
agency permitted access to confidential elector
information for identifying offences relating to
interference with radio communications or tele-

communications. The ACA was included in the
aligning regulations as a prescribed authority that
can use roll information for this approved pur-
pose.

On 1 July 2005, the ACA merged with the Austra-
lian Broadcasting Authority to become the Aus-
tralian Communications and Media Authority
(ACMA). ACMA has advised the AEC that rall
information is still required for the above pur-
pose. In accordance with s.19C of the Acts Inter-
pretation Act 1901, the AEC may supply rall in-
formation to ACMA, as the ACA functions have
been transferred to ACMA. A Safeguard Agree-
ment is in place between the AEC and ACMA
that reflects the merger of the ACA functions with
ACMA and the purpose for use of roll informa-
tion. The Regulations will need to be amended as
soon as possible to replace the ACA with ACMA.

Regarding the omission of Notes in the previous
Schedule 3, each prescribed authority listing con-
tained a note at the end of the list of permitted
purposes that detailed the branches or areas
within the prescribed authority that would use the
roll information. Frequent changes in the internal
structures of more than fifteen prescribed authori-
ties mean that these notes rapidly become out of
date and need to be amended regularly to ensure
the Regulations reflect the structures of the pre-
scribed authorities. Each time a change occurred,
the AEC needed to seek amendments to the Notes
in the Regulations.

Given that the prescribed authority and the per-
mitted purposes are already listed in the Regula-
tions, there did not appear to be a good reason to
also subject the areas within the prescribed au-
thority that will be using the roll information to
the same parliamentary scrutiny. The AEC is cur-
rently conducting a review of access by pre-
scribed authorities and, as a result, has recently
received requests from a number of prescribed
authorities including the Department of Veterans
Affars, the Department of Education, Science
and Training, ComSuper, the Australian Crime
Commission and the Department of Defence to
amend the branches and/or areas that will be us-
ing roll information.

Administrative efficacy suggests that for these
reasons, details of the area(s) of the prescribed
authority using the information would be better
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contained in the Safeguard Agreements that man-
age roll access negotiated between the AEC and
the prescribed authority.

The non-inclusion of the Notes will enable the
area(s) of prescribed authorities requiring access
to rall information to be amended as appropriate
in response to restructure within those authorities.

The final matter relates to the removal of the sun-
set clause that was found in previous subregula-
tion 10(2). Previous subregulation 10(3) of the
Regulations indicated that previous subregulation
10(2) and previous Schedule 3 shall cease to have
effect on 24 June 2005.

Previous subregulation 10(2) and previous
Schedule 3 of the Regulations were made in June
2000 following advice by the Solicitor-General
that, while prescribed authorities could be given
theroll in eectronic form, they could not use the
information unless there was a prescribed purpose
permitted the use in the Regulations.

As a short-term solution, Cabinet agreed to the
making of regulations that would prescribe per-
mitted purposes in relation to prescribed agencies,
pending an AEC review of section 89-92 of the
Electoral Act, which was to be submitted to the
Joint Standing Committee on Electoral Matters
(JSCEM). Cabinet was of the view that any fur-
ther legislation to resolve the situation should
await the JSCEM's consideration of the review of
sections 89-92.

As these regulations were intended as a tempo-
rary arrangement, a sunset clause applying to
previous subregulation 10(2) and previous
Schedule 3 was inserted at previous subregulation
10(3) of the Regulations.

The review of sections 89-92 of the Electoral Act
was submitted to the JSCEM as Attachment D to
submission 147 to the inquiry into the 2001 Fed-
eral Election. The JSCEM did not address the
issue of the regulations or the sunset clause in its
report on the inquiry into the 2001 Federal Elec-
tion.

In light of the changes to the Electoral Act (as
amended) and given that a single regulatory
mechanism has been created for access to rall
information by prescribed authorities and the
purpose(s) for which they will use the informa-
tion (new Schedule 1 of the Regulations), the

sunset clause contained in previous subregulation
10(3) of the Regulations was no longer relevant
and was removed.

With the commencement of the Legislative In-
struments Act 2003, al regulations will be subject
to a standard 10-year sunsetting regime. The pre-
scribed authority and permitted purpose regula-
tions will therefore be subject to regular review.

| trust this information will assist your considera-
tion of the proposed Regulations.

Yours sincerdy
Eric Abetz
Special Minister of State

15 September 2005
Senator the Hon Eric Abetz
Special Minister of State
Suite MG50

Parliament House
CANBERRA ACT 2600
Dear Minister

Thank you for your letter of 5 September 2005 in
relation to the Electoral and Referendum Amend-
ment Regulations 2005 (No. 1), Select Legislative
Instrument 2005 No. 125. The letter addresses the
Committee’'s concerns regarding the removal of a
sunset clause from the Regulations.

The letter also provides information regarding the
removal from the Regulations of Notes which
specified the branches or areas within prescribed
authorities that might make use of information
obtained from the dectoral roll. Specificaly, you
note that “details of the area(s) of the prescribed
authority using the information would be better
contained in the Safeguard Agreements that man-
age roll access negotiated between the AEC and
the prescribed authority,” and that the non-
inclusion of the Notes “will enable the area(s) of
prescribed authorities requiring access to rall
information to be amended as appropriate in re-
sponse to restructures within those authorities” .

The implication of this approach is that the Safe-
guard Agreements are serving a function previ-
ously performed by the Notes. This, in turn, raises
the question whether these Agreements are legis-
lative in character and therefore legislative in-
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struments under section 5 of the Legislative In-
struments Act 2003.

The Committee would appreciate your advice on
this matter as soon as possible, but before 4 Octo-
ber 2005, to enable it to finalise its consideration
of these Regulations.

Correspondence should be directed to the Chair-
man, Senate Standing Committee on Regulations
and Ordinances, Room SG49, Parliament House,
Canberra.

Yours sincerdy

John Watson

Chairman

10 October 2005
Senator John Watson
Chairman

Standing Committee on Regulations and Ordi-
nances

Parliament House
CANBERRA ACT 2600
Dear Senator Watson

Thank you for your letter of 15 September 2005
raising a further question about the Electoral and
Referendum Amendment Regulations 2005 (No.
1), Select Legislative Instrument 2005 No. 125
(the amending Regulations).

The question relates to the non-inclusion of
‘Notes' detailing the branches or areas within
prescribed authorities listed in new Schedule 1 of
the amending Regulations, and the inclusion of
these details in Agreements for the Safeguard of
Rall Information (Safeguard Agreements) that are
in place between the Australian Electoral Com-
mission (AEC) and the heads of prescribed au-
thorities.

The Electoral Act does not require details of the
branches or areas within a prescribed authority
that will useroll information to be specified in the
Electoral and Referendum Regulations 1940 (the
Regulations).

Neither does the Electoral Act require Safeguard
Agreements to be put in place with prescribed
authorities. The Safeguard Agreements are an
AEC initiative and simply document operational

and administrative details in relation to use of rall
information by prescribed authorities.

The AEC originally included ‘Notes’ specifying
branches or areas within prescribed authorities
that would use rall information in an effort to
provide transparency in the use of roll informa-
tion by prescribed authorities. Thereis no legisla-
tive requirement for these details to be included in
the Regulations. The AEC took the decision to
remove the ‘Notes' to alleviate the need to amend
the Regulations each time a prescribed authority
underwent an internal restructure resulting in
name change to areas using roll information. The
AEC considered it would be more appropriate
that these details be included in the Safeguard
Agreements which can be more easily amended
than the Regulations.

As Safeguard Agreements are not a legislative
requirement, and their purpose is only to facilitate
the AEC’s administration of the access provisions
of the Electoral Act and the Regulations, they are
not legislative in character and therefore do not
meet the definition of a‘legislative instrument’ as
it appears in section 5 of the Legidlative Instru-
ments Act 2003.

| trust this information will assist your considera-
tion of the Regulations.

Yours sincerdy

Eric Abetz

Special Minister of State

Health Insurance (Allied Health and Dental
Services) Determination 2005

11 August 2005

The Hon Julie Bishop MP
Minister for Ageing

Suite M1.46

Parliament House
CANBERRA ACT 2600
Dear Minister

| refer to the Health Insurance (Allied Health and
Dental Services) Determination 2005 made under
subsection 3C(1) of the Health Insurance Act
1973. This Determination specifies that certain
allied health and dental services that can be pro-
vided to people with chronic conditions and com-
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plex care needs are to be treated as if they were
listed in the general medical services table. The
Committee raises the following matters concern-
ing this Determination.

First, the copy of the Determination received by
the Committee is marked ‘Draft Only’, athough
it bears the Minister’'s signature. The Committee
would therefore appreciate your confirmation that
this is the correct and final version of the instru-
ment.

Secondly, the list of criteria specified for Dental
Health Services in Schedule 2 to this instrument
does not refer to certain criteria that are listed for
Allied Health Services (as set out in Schedule 1).
Specifically, Schedule 2 does not refer to the ser-
vice being provided to the person individually
and in person, and the service being of at least 20
minutes in duration. The Committee would ap-
preciate your advice on the reason for this differ-
ence in criteria, and seeks an assurance that thisis
not an oversight in drafting.

The Committee would appreciate your advice on
the above matters as soon as possible, but before
9 September 2005, to enable it to finalise its con-
sideration of this Determination. Correspondence
should be directed to the Chairman, Senate Stand-
ing Committee on Regulations and Ordinances,
Room SG49, Parliament House, Canberra.

Yours sincerdy

John Watson

Chairman

11 October 2005

Senator John Watson

Chairman

Senate Standing Committee on Regulations and
Ordinances

Room SG49

Parliament House

CANBERRA ACT 2600

Dear Senator Watson

Thank you for your letter of 11 August 2005 to
the Minister for Ageing, the Hon Julie Bishop
MP, about the Health Insurance (Allied Health

and Dental Services) Determination 2005 made
under subsection 3C(1) of the Health Insurance

Act 1973. Your letter has been referred to me as
Minister for Health and Ageing.

The copy of the Determination received by the
Committee marked as ‘draft only’ has been veri-
fied as being the correct and final version of the
Determination. The copy | signed was inadver-
tently marked as ‘draft only’ due to a clerica
oversight.

Your second point referred to the criteria for the
Dental Services in Schedule 2. The criteria were
developed in close consultation with the Austra-
lian Medical Association, the Royal Australian
College of General Practitioners, the Rural Doc-
tors Association of Australia, the Australian Divi-
sions of General Practice, and the Australian Den-
tal Association. The criteria were finalised
through the Medicare Benefits Consultative
Committee which ensure that the Schedule re-
flects and encourages appropriate clinical prac-
tice

The difference in criteria between Schedule 1 and
2 has not arisen as aresult of an oversight. It sim-
ply reflects the differences in practice between the
different professional groups covered in each
Schedule.

| trust that this information is of assistance.

Yours sincerdy

Tony Abbott

Minister for Health and Ageing

Senators Crossin, Allison and Milne to
move on the next day of sitting:

That the following hills be referred to the Em-
ployment, Workplace Relations and Education
Legislation Committee for inquiry and report by
6 December 2005:

Commonwealth Radioactive Waste Man-
agement Bill 2005

Commonwealth Radioactive Waste Man-
agement (Related Amendments) Bill 2005.

COMMITTEES
Economics L egislation Committee
Extension of Time

Senator EGGLESTON (Western Austra-
lia) (3.40 pm)—by leave—At the request of
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the Chair of the Economics Legidation
Committee, Senator Brandis, | move:

That the time for the presentation of the report
of the Economics Legislation Committee on the
provisions of the Energy Efficiency Opportunities
Bill 2005 be extended to 8 November 2005.

Question agreed to.
NOTICES
Postponement

The following items of business were
postponed:

General business notice of motion no. 298
standing in the name of Senator Stott Despoja
for today, proposing the introduction of the
Privacy (Equality of Application) Amendment
Bill 2005, postponed till 10 November 2005.
General business notice of motion no. 299
standing in the name of Senator Milne for to-
day, relating to climate change, postponed till
8 November 2005.

SHARK FISHING

Senator SIEWERT (Western Australia)
(3.41 pm)—I move:

That the Senate—

(8 notes:

(i) that illegal shark fishing is a major
factor driving illegal fishing in Austra-
lian waters,

(ii) that most shark species are effectively
extinct in the Indonesian archipelago
and that this increases the pressure on
Australian shark fisheries, and

(iii) with concern the declining shark num-
bersin Australian waters; and

(b) cals on the Government to demonstrate
leadership by taking action to protect

sharks in Australian waters and address il-

legal trade by:

(i) banning the export of shark fin prod-
ucts from Australia,

(i) initiating the development of ainterna-
tional plan of action for sharks,

(iii) removing the exemption under the En-
vironment Protection and Biodiversity

Conservation Act 1999 of Western Aus-
tralian fisheries that target large sharks
for finning, and banning long-lining in
western and southern fisheries,

(iv) closing tropical shark fisheries until
numbers return to sustaingble levels,
and

(v) providing more resources for the Aus-
tralian Fisheries Management Author-
ity in joint authority fisheries in the
north in order to ensure that onshore
and offshore inspections are being car-
ried out by fisheries officers and not
the Northern Territory Police.

Question negatived.
MR WILLIAM (EVAN) ALLAN

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (3.42
pm)—At the request of Senator Hill and the
Leader of the Opposition in the Senate,
Senator Evans; the Leader of The Nationals
in the Senate, Senator Boswell; the Leader of
the Australian Democrats, Senator Allison;
the Leader of Family First, Senator Fielding;
and Senator Bob Brown for the Australian
Greens, | move—

That the Senate—

(a) records its deep regret at the death on
17 October 2005 of Mr William (Evan)
Allan, the last Australian World War | vet-
eran to have seen active service in that
conflict;

(b) tenders its sympathy to his family in their
bereavement; and

(c) expresses its heartfelt thanks on behalf of
a grateful nation to al the men and
women who answered the call to serve
Australiain World War .

Question agreed to.
DOCUMENTS
Tabling

The DEPUTY PRESIDENT—Pursuant
to standing orders 38 and 166, | present
documents listed on today's Order of Busi-
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ness at item 13 which were presented to the
President, the Deputy President and tempo-
rary chairs of committees. In accordance
with the terms of the standing orders, the
publication of the documents was authorised.
In accordance with the usual practice and
with the concurrence of the Senate, | ask that
the government responses be incorporated in
Hansard. | also present various documents
and a response to a resolution of the Senate
as listed at item 14(a) and (b) on today’'s Or-
der of Business.

Thelist read as follows—
Document certified by the President

Department of Parliamentary Services—Annual
report 2004-05 (received 27 October 2005)

Committeereports

Procedure—Standing Committee—Second re-
port of 2005—

Declaration of interests: registration of Sena-
tors’ share tradings

Unanswered questions and orders for docu-
ments: proposed amendments of standing or-
ders 74(5) and 164

Repeated motions for suspension of standing
orders: ruling of the President of 14 Septem-
ber 2005 (received 28 October 2005)

Employment, Workplace Relations and Educa-
tion Legislation Committee—Report—
Workplace agreements, together with Hansard
record of proceedings and documents presented
to the committee (received 31 October 2005)

Legal and Constitutional Legislation Commit-
tee—Report—Provisions of the Law and Jus-
tice Legislation Amendment (Video Link Evi-
dence and Other Measures) Bill 2005, together
with Hansard record of proceedings and docu-
ments presented to the committee (received
1 November 2005)

Government responses to parliamentary com-
mittee reports
Joint Standing Committee on the Nationa
Capital and External Territories—Report—
Quis custodiet ipsos custodies? Inquiry into

governance on Norfolk Island (received 27 Oc-
tober 2005)

Foreign Affairs, Defence and Trade References
Committee—Report—Taking stock: Current
health preparation arrangements for the de-
ployment of Australian Defence Forces over-
seas (recei ved 4 November 2005)

Government documents

Australian Securities and Investments Commis-
sion—Annua report 2004-05: Patrolling a
broad territory (received 14 October 2005)

Great Barrier Reef Marine Park Authority—
Annual report 2004-05 (received 14 October
2005)

National Residue Survey—Annual report 2004-
05 (received 14 October 2005)

Australian Trade Commission (Austrade)—
Annual report 2004-05 (received 14 October
2005)

Australian Wine and Brandy Corporation—
Annual report 2004-05 (received 18 October
2005)

Airservices Australia—Annual report 2004-05
(received 18 October 2005)

Director of National Parks—Annua report
2004-05 (received 19 October 2005)

Safety, Rehabilitation and Compensation

Commission—Annual report 2004-05 (re-
ceived 20 October 2005)

Remuneration Tribunal—Annual report
2004-05 (recei ved 20 October 2005)

Veterans' Review Board—Annual  report

2004-05 (received 20 October 2005)

Australian  National Training Authority—
Annual report 2004-05 (received 20 October
2005)

Australian Vocational Education and Training
System—Annual report 2004 (received 20 Oc-
tober 2005)

Australian Industrial Relations Commission
and Australian Industrial Registry—Annual re-
port 2004-05 (received 20 October 2005)

Australian Maritime Safety Authority—Annual
report 2004-05 (recei ved 20 October 2005)
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Productivity Commission Report No. 36—
Private cost effectiveness of improving energy
efficiency (received 21 October 2005)

Australian Safeguards and Non-Proliferation
Office—Annual  report 2004-05 (received
21 October 2005)

Family and Community Services—Annua re-
port 2004-05 (received 24 October 2005)

Financial Reporting Council, Australian Ac-
counting Standards Board and Auditing and
Assurance Standards Board—Annual reports
2004-05, and Financial Reporting Council—
Report on Auditor Independence 2004-05 (re-
ceived 24 October 2005)

CSS Board—Annual report 2004-05 (received
24 October 2005)

PSS Board—Annual report 2004-05 (received
24 October 2005)

Commissioner of Taxation—Annual report
2004-05 (received 25 October 2005)

Defence Force Remuneration  Tribunal—
Annual report 2004-05 (received 25 October
2005)

Treasury—Annua report 2004-05 (received
25 October 2005)

Australian Office of Financial Management—
Annual report 2004-05 (received 25 October
2005)

Department of Defence—Annual reports of the
Services Trust Funds 2004-05 (received 25 Oc-
tober 2005)

Royal Australian Air Force Veterans Resi-
dences Trust Fund—Annual report 2004-05
(received 25 October 2005)

Inspector-General in Bankruptcy on the opera-
tion of the Bankruptcy Act—Annual report
2004-05 (received 25 October 2005)

Migration Review Tribunal—Annual report
2004-05 (received 25 October 2005)

Refugee Review Tribuna—Annua  report
2004-05 (received 25 October 2005)

Australian Research Council—Annual report
2004-05 (received 25 October 2005)

Telstra Corporation Limited—Annual re-
view/annual report 2004-05 (received 25 Octo-
ber 2005)

Australian Broadcasting Authority—Annual
report 2004-05 (received 25 October 2005)

Australian  Communications  Authority—
Annual report 2004-05 (received 25 October
2005)

Australian Broadcasting Corporation—Annual
report 2004-05 (recei ved 25 October 2005)

Food Standards Austraia New Zeaand—
Annual report 2004-05 (received 26 October
2005)

Department of Immigration and Multicultural
and Indigenous Affairs—Annua report 2004-
05 (received 26 October 2005)

CSIRO—AnNnual  report  2004-05 (received
26 October 2005)

Aborigina  Hostels Limited—Annual  report
2004-05 (recei ved 26 October 2005)

Social Security Appeels Tribunal—Annual re-
port 2004-05 (received 26 October 2005)

Comcare—Annual report 2004-05 (received
26 October 2005)

Health Services Australia—Annual report
2004-05 (received 26 October 2005)

Australian National Maritime Museum—
Annual report 2004-05 (received 26 October
2005)

Australian Sports Drug Agency—Annual report
2004-05 (recei ved 26 October 2005)

Film Finance Corporation Australia Limited—
Annual report 2004-05 (received 26 October
2005)

Public Lending Right Committee—Annual re-
port 2004-05 (received 26 October 2005)

Department of Agriculture, Fisheries and For-
estry: Innovating rural Australia—Annual re-
port 2004 (received 27 October 2005)

Department of Employment and Workplace Re-
lations—Annual  report 2004-05 (received
27 October 2005)

Commissioner for Complaints—Annual report
2004-05 (received27 October 2005)
Department of Agriculture, Fisheries and For-
estry—Annual report 2004-05 (received 27 Oc-
tober 2005)

CHAMBER



Monday, 7 November 2005

SENATE 57

Department of Communications, Information
Technology and the Arts—Annual report 2004-
05 (received 27 October 2005)

Commissioner for Superannuation (ComSu-
per)—Annual report 2004-05 (received 27 Oc-
tober 2005)

Inspector-General of Taxation—Annual report
2004-05 (received 27 October 2005)

Corporations and Markets Advisory Commit-
tee—Annual report 2004-05 (received 27 Oc-
tober 2005)

Australian Nuclear Science and Technology
Organisation ~ (ANSTO)—Annual report
2004-05 (received 27 October 2005)

Department of Health and Ageing—Annua re-
port 2004-05 (received 27 October 2005)

Department of Finance and Administration—
Annual report 2004-05 (received 27 October
2005)

Inspector-General of Intelligence and Security—
—Annual report 2004-05 (received 27 October
2005)

Supervising Scientist—Annual report 2004-05
(received 27 October 2005)

The Carrick Institute for Learning and Teach-
ing in Higher Education Limited—Annual re-
port to 30 June 2005 (received 28 October
2005)

Department of Foreign Affairs and Trade—
Annual reports—Volume 1—Foreign Affairs
and Trade, Volume 2—Australian Agency for
International Development (AusAID) (received
28 October 2005)

Tourism Australia—Annual report 2004-05 (re-
ceived 28 October 2005)

Australian Institute of Marine Science—
Annual report 2004-05 (received 28 October
2005)

Aged Care Standards and Accreditation Agency
Ltd—Annual report 2004-05 (received 28 Oc-
tober 2005)

Defence Housing Authority—Annual  report
2004-05 (recei ved 28 October 2005)

Military Superannuation and Benefits Scheme-
—Annual report 2004-05 (received 28 October
2005)

Defence Force Retirement and Death Benefits
Scheme—Annual report 2004-05 (received
28 October 2005)

Australian Prudential Regulation Authority—
Annual report 2004-05 (received 28 October
2005)

Takeovers Panel—Annual report 2004-05 (re-
ceived 28 October 2005)

Australian Reinsurance Pool Corporation—
Annual report 2004-05 (received 28 October
2005)

Australian Radiation Protection and Nuclear
Safety Agency—Annual report 2004-05 (re-
ceived 28 October 2005)

Seafarers Safety, Rehabilitation and Compensa-
tion Authority (Seacare—Annua report
2004-05 (received 28 October 2005)

Aboriginals Benefit Account—Annual report
2004-05 (recei ved 28 October 2005)

Central Queensland Land Council Aboriginal
Corporation—Annual report 2004-05 (received
28 October 2005)

Goldfidds Land and Sea Council Aboriginal
Corporation (Representative Body)—Annual
report 2004-05 (recei ved 28 October 2005)

Gurang Land Council (Aboriginal Corporation)
Native Title Representative Body—Annual re-
port 2004-05 (received 28 October 2005)

Kimberley Land Council—Annua report
2004-05 (recei ved 28 October 2005)

South West Aboriginal Land and Sea Council—
—Annual report 2004-05 (received 28 October
2005)

Yamatji Marlpa Barna Baba Maaja Aborigina
Corporation—Annual report 2004- 05 (re-
ceived 28 October 2005)

National Transport Commission—Annual re-
port 2004-05 (received 28 October 2005)

Department of Education, Science and Train-
ing—Annual report 2004-05 (received 28 Oc-
tober 2005)

National Archives of Australia and Nationa
Archives of Australia Advisory Council—
Annual reports 2004-05 (received 28 October
2005)
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National Gallery of Australia—Annual report
2004-05 (recei ved 28 October 2005)

National Australia Day Council—Annual re-
port 2004-05 (received 28 October 2005)
Commonwealth  Ombudsman—Annual report
2004-05 (recei ved 28 October 2005)

Australian Hearing—Annual report 2004-05
(received 28 October 2005)
Centrdink—Annual report 2004-05 (received
28 October 2005)

Department of Transport and Regional Ser-
vices—Annual  report 2004-05 (received
28 October 2005)

Australian Institute of Family Studies—Annual
report 2004-05 (received 31 October 2005)

Insolvency and Trustee Service Australia—
Annual report 2004-05 (received 31 October
2005)

Productivity =~ Commission—Annual
2004-05 (received 31 October 2005)

Department of Environment and Heritage—

Annual report 2004-05 and Legislation annual

reports 2004-05 (received 31 October 2005)
Reports of the Auditor-General

Audit report no. 13 of 2005-06—Performance
Audit—Administration of goods and services
tax compliance in the large business market
segment: Australian Taxation Office (received
18 October 2005)

Audit report no. 14 of 2005-06—Performance
Audit—Administration of the Commonwealth
State Territory disability agreement: Depart-
ment of Family and Community Services (re-
ceived 19 October 2005)

Satements of compliance with Senate orders:
Relating to indexed lists of files:

Department of Finance and Administration
Australian Electoral Commission
Commonwealth Grants Commission
ComSuper
Commonwealth Superannuation Scheme
Public Sector Superannuation Scheme
(received 1 November 2005)

report

Relating to lists of contracts:

Health and Ageing portfolio (received 4 No-
vember 2005)

Documents tabled by the Deputy President

Letters from the Speaker of the Legislative As-
sembly of the Northern Territory (Ms Aagaard)
transmitting the following resolutions of the
Assembly:

Nuclear waste facility in the Northern Terri-
tory

Tdecommunications infrastructure in the
Northern Territory ~ Commenced 3:43 PM

Response to a resolution of the Senate received
from the Vice President, Sustainable Devel op-
ment and Community Relations of BHP Billi-
ton Limited (Mr Wood)—Resolution of the
Senate of 22 June 2005—Colombia

The government responses read as fol-
lows—

GOVERNMENT RESPONSE TO THE REPORT
OF THE JOINT STANDING COMMITTEE ON
THE NATIONAL CAPITAL AND EXTERNAL
TERRITORIES: QUIS CUSTODIET [IPSOS
CUSTODES? INQUIRY INTO GOVERNANCE
ON NORFOLK ISLAND

Introduction

In March 2003 the Joint Standing Committee on
the National Capital and External Territories (‘the
Committee’) accepted a reference to examine
“measures to improve the operations and organi-
sation of the Territory Ministry and Legislature on
Norfolk Island, with particular emphasis on the
need for a financially sustainable and accountable
system of representative self-government in the
Territory”.

The Committee tabled its report Quis custodiet
ipsos custodes? Inquiry into Governance on Nor-
folk Island (‘the governance report’) in December
2003. This report was the first of two reports and
considers the accountability and governance as-
pects of the reference.

The Committee is currently considering the fi-
nancial sustainability of Norfolk Island’s govern-
ance arrangements and will present its findings in
a separate report later this year.
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A more comprehensive Government response will
be provided once the Australian Government has
considered both reports associated with this in-
quiry.

Improving the quality of gover nance

The governance report recommended that the
Norfolk Island Government implement changes
to improve the quality of governance on Norfolk
Island. The Norfolk Island Government has re-
sponded to a number of the Committee's recom-
mendations. While the Australian Government
welcomes the response to date by the Norfolk
Island Government, it also recognises that much
remains to be done.

The Norfolk Island Government has introduced a
Code of Conduct for Members of the Legislative
Assembly, with penalties ranging from reprimand
to suspension, removal from executive office to a
fine. The legislation also sets up a register of pe-
cuniary and non-pecuniary interests, and estab-
lishes a Privileges Committee to investigate and
enforce breaches of provisions of the legislation.

To better align Norfolk Island’s legal system with
the Model Criminal Code, several pieces of Nor-
folk Island legislation have been introduced into
the Legislative Assembly. These include the
Summary Offences Bill 2005 and the Bail Bill
2005 (both introduced at the 21 September 2005
Legislative Assembly Meeting).

The Norfolk Island Government has held discus-
sions with the Commonwealth Ombudsman con-
cerning the extension of the Ombudsman’s juris-
diction to Norfolk Island. This would require
amendment of the Ombudsman Act 1976 (Cth).

The Norfolk Island Government has passed the
Annual Reports Act 2004 (NI) requiring annual
reports to be tabled in the Norfolk Island Legisla-
tive Assembly within 4 months of the end of the
Financial Year, athough it is noted that detailed
financial reporting still needs further develop-
ment.

The Norfolk Island Government has introduced
legislation to the Legislative Assembly to amend
the Social Services Act 1980 (NI) in order to
change the digibility criteria for pensions and to
confer jurisdiction on the Norfolk Island Admin-
istrative Review Tribunal to hear appesls against

decisions regarding digibility and level of pay-
ment.

Reforming the structure of gover nment

The Committee's report also recommends a num-
ber of changes to the structure of Norfolk Island’'s
government, designed to improve the operation of
the Norfalk Island Government and Legislative
Assembly. The Norfolk Island Government has
introduced, or has indicated its intention to intro-
duce, some of these changes.

The Norfolk Island Government amended the
Legislative Assembly Act 1979 (NI) to reflect the
amendments made to the Norfolk Island Act 1979
(Cth) in March 2004 in relation to electoral mat-
ters. This amendment included making Australian
citizenship a requirement to vote in Norfolk Is-
land Legislative Assembly e ections and provided
that the period for which an Australian citizen
must reside on Norfolk Island before being digi-
ble to vote in Norfolk Island eections and refer-
enda be reduced to a minimum of six months.

The Norfolk Island Government has indicated
that it does not support a change to 4-year Legis-
lative Assembly terms. However, it has advised
that it proposes to change its voting system to a
first-past-the post system, but has yet to introduce
legislation to implement this change.
Sustainability

The Committee’s report recommends that the
Australian Government reassess its current poli-
cies with respect to Norfolk Island and the basis
for Norfolk Island’s exclusion from Common-
wesalth programmes and services. The Australian
Government wishes to be quite clear that it will
indeed consider these and other matters as part of
its consideration of the Committee's forthcoming
report on Norfolk Island’s financial sustainability,
and is prepared to re-examine aspects of current
arrangements.
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GOVERNMENT RESPONSE TO THE SENATE
FOREIGN AFFAIRS, DEFENCE AND TRADE
REFERENCES COMMITTEE TAKING STOCK
CURRENT HEALTH PREPARATION
ARRANGEMENTS FOR THE DEPLOYMENT
OF AUSTRALIAN DEFENCE FORCES
OVERSEAS

Recommendation 1

The Committee recommends that the current re-
stricted use of presumptive policy and the con-
centration on medical scientific research continue.

Government Response

Agreed. Australian Defence Force (ADF) hedlth
policies and directives will continue to be based
on extensive research and input from Defence
Health Service Consultative Groups. These
groups consist mainly of Reserve specialist health
practitioners, a significant proportion of whom
are pre-eminent in their chosen field. In addition,
ADF centres of excellence in research maintain
links throughout the world to similar research
organisations, ensuring that policies developed in
these specialist areas are world’s best practice.

The recent establishment of the Centre for Mili-
tary and Veterans' Health as a joint venture with
Department of Veterans' Affairs (DVA), the Uni-
versity of Queensland, the University of Adelaide
and the Charles Darwin University will enhance
access to cutting edge research to support the
development of health policy. DVA and Defence
will also continue to work with the Australian
Centre for Posttraumatic Mental Health to ensure
that their policies and practices reflect current
international thinking, particularly in regard to the
considerable body of medico-scientific evidence
relating to mental health issues.

DVA has recently reviewed the framework within
which it conducts its own research. Greater prior-
ity will be given to applied research, to ensure
that research outcomes have more direct and im-
mediate effect in improving hedlth care service
provision, and programs of compensation and
other support. In addition, DVA has recently be-
gun negotiations with similar agencies in Canada,
the United Kingdom, the United States of Amer-
ica and New Zedland with a view to increasing
theleve of international cooperation on research.

Recommendation 2

The Committee recommends that this type of data
collection become an integral part of ADF and
DVA assessment of deployed personnd, so that
basic information is available for researchers on
health status at return from deployment.

Government Response

Agreed. Defence is currently recording deploy-
ment health and exposure data to establish a data-
base on the health status of ADF members post-
deployment. The ADF has developed the ‘Post-
Deployment Health Screen’ for all areas of opera-
tion in the last two years, including East Timor,
the Solomon Islands and the Middle East Area of
Operation. This screen is specific to the particular
country’s known environmental and occupational
exposures at the time. Subject to appropriate eth-
ics and privacy considerations, Defence, DVA and
sponsored researchers will be able to access de-
identified data for health research purposes.
Where data on actual or possible exposure or risk
is available in an individual's health or service
record, this will be taken into consideration in the
determination of future compensation claims.
Defence is aso developing the Occupational
Health Assessment so that appropriate data on
occupational exposures in the workplace can be
identified, collected and analysed to facilitate the
identification and minimisation of health risks.
Periodic Health Assessment data is also being
analysed to assist with the identification and
management of work place-related hazards.

Recommendation 3

The Committee recommends that DVA and De-
fence ensure veterans are kept up to date about
research on key issues and how these may have
led to amendments in previous SOPs.

Government Response

Agreed. DVA consults with ex-service organisa-
tions (ESOs) on a wide range of policy and pro-
cedural issues, including research and health stud-
ies, through a number of forums. For example,
the Operational Working Party (OWP), comprises
of representatives from all major ESOs and is
designed to provide two-way feedback on issues
relating to claims and appeals processing, includ-
ing amendments to SOPs. The OWP assists in
resolving issues of concern to ESOs and allows
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them to be informed on current issues that will
affect veterans.

Similarly, consultative forums provide a further
opportunity for feedback to the veteran commu-
nity, allowing the ex-service community to par-
ticipate and contribute to discussions on new and
key issues and providing feedback on the actions
and directions taken by the DVA. Additionaly,
the DVA website lists health studiesin progress as
well as providing access to the published reports
of completed studies.

Defence, in consultation with DVA, will ensure
that veterans are kept up to date about key re-
search issues.

Recommendation 4
The Committee recommends that:

In respect of recent deployments, the ADF ensure
that a report on all likely exposures, records of
potentially traumatising events, and statements as
toinjury and illness be available for all personnel.
Updates should also be provided; and

In respect of earlier deployments, DVA continue
with its practice of reconstruction of evidence,
ensuring that al appropriate methodologies are
utilised including those from new research.

Government Response

Agreed with qualification. It should be acknowl-
edged that, in an operational environment, the
collection of such data would never be perfect.
That said, improvements could and are being
made. For example, Defence is considering the
possible implementation of the Defence Injury
Prevention Program in the deployed environment.
This would alow the collection of additional
information on injuries as they occur during op-
erations. Thereis also the possibility of increasing
the ADF's environmental and occupational sur-
veillance capabilities to gather more accurate data
on the environmental and occupational exposures
that ADF members may experience while on de-
ployment.

Defence requires ADF members returning from
deployments to complete a ‘Post Deployment
Health Screen’ which is used to record each indi-
vidual's potential environmental and occupational
exposures whilst deployed. This health screen
also records any illnesses suffered during the de-

ployment, including diagnosis, and checks the
member’'s health since returning to Australia
Copies of the Health Screen are retained in the
member’s Unit Medical Record, Central Medical
Record, and are also forwarded to the Directorate
of Preventive Health Operational Health Survell-
lance section for data input and analysis.

DVA continues to attempt to reconstruct evidence
of previous exposures. In particular, a major re-
construction of dose of the Australian participants
in British nuclear tests in Australia will be re-
leased in the next few months.

Recommendation 5
The Committee recommends that:

With respect to future deployments, a protocol be
established to ensure complete and accurate cop-
ies of medical records are provided; and

With respect to reevant past deployments, DVA
establish the location of medical data and records
and identify the most effective way of obtaining
copies of these.

Government Response

Agreed. While every effort is made to do this, not
every deployment includes sufficient ADF health
personnd to ensure that this can be achieved. For
deployments, such as Operations MAZURKA,
PALADIN and POMELO, the size of the ADF
contribution, and the presence of adeguate health
care aready in the area of operations does not
justify the inclusion of ADF health personnel.
This reduces significantly the possibility of com-
plete and accurate medical records being main-
tained.

Current health support plans direct that ADF
members are to ensure that they obtain a copy of
al treatment records completed by non-ADF
medical providers for return to Australian and
filing on individual medical records.

DVA and Defence are undertaking a joint records
review to develop a comprehensive strategy for
effective record management across both agen-
cies. The outcomes of this review may go some
way to addressing the issues underpinning this
recommendation. Defence is also undertaking a
Tri Service Health Records Review which is con-
sidering the management, access, storage and
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disposal of Defence health records for both cur-
rent and discharged ADF members.

DVA will continue to work with Defence to en-
sure continued maintenance of accurate medical
records to assist with the claims process and to
streamline access to those records.

Recommendation 6

The Committee recommends that the ADF and
DVA work together to ensure that al relevant
information, including that on illness, research
and the impact of legislative change, is provided
in a straightforward style and a user-friendly for-
mat. In particular, information provided on RMA
Statements of Principle (SOPs) should use every-
day terminology and provide links to specific
SOPs.

Government Response

Agreed. Much has been done already and this
remains a priority for both agencies, and with the
Repatriation Medical Authority (RMA). Severa
recent initiatives demonstrate both agencies
commitment to ensuring a greater understanding
of legislative changes, research findings and any
consequential action to be taken. For example:

A commentary was published with the rec-
ommendations contained in the report of the
Australian Gulf War Veterans * Health Study
2003;

« simple English explanations of the contents
of several key volumes of the reports relating
to the Study of Health Outcomes in Aircraft
Maintenance Personnd (the F-111 de
seal/reseal study) have been published;

« information prepared in relation to the intro-
duction of the Military Rehabilitation and
Compensation Act 2004; and

»  DVA development of an online research reg-
ister that will complement the research in-
formation already provided on its main web-
site.

To assist in interpreting each SOP, DVA produces

a commentary and a diagnostic protocol that as-

sists claims assessors in ruling on claims for in-

jury or disease. This additional information is also
published in the Consolidated Library of Informa-
tion and Knowledge which is available through

the DVA website and which is also distributed to
ex-service organi sations twice yearly.

Further, the RMA has recently included on its
website “A SOP Common Name Index” which
identifies the disorders described in the SOPs by
more common language terminology. This should
be of assistance to claimants in identifying which
SOPis applicableto their claim.

The RMA has also taken steps to ensure that the
ADF is directly consulted during the devel opment
or amendment of SOPs and to familiarise its
members with current operational issues. These
initiatives will assist in ensuring, over time, that
the wording of the SoPs reflects the modem op-
erational environment.

The RMA noted the Report’'s comment at para-
graph 3.56 about the USA VA mode of listing
compensable disorders by conflict. However, it
suggests that, in the current Australian military
compensation model, such an approach might
actually be more confusing. Thereis also an issue
of law as the SOP system depends on *“causal
agents” and specifically not “ class of veteran”.

Recommendation 7

The Committee recommends that the Links Pro-
gram continue in order to ensure effective ration-
alisation of service provision and co-ordination of
medical research by the ADF and DVA.

Government Response

Agreed. Both Defence and DVA are committed to
maintaining the Links Program. The De
fence/DVA Links Project Review Board will con-
tinue to provide the main means to coordinate and
rationalise services across and within agencies.
The Medical Advisory Pane—supported by its
Health and Research Working group, and the
Mental Health Focus Working Group—will also
continue to advise the Board and agency Minis-
tersin regard to health issues facing the ADF and
related research.

Recommendation 8

The Committee recommends that detailed brief-
ings on health issues be provided as much as pos-
sible in advance of deployment and that this in-
formation also be available in written format, for
use on deployment and also for files. Updates
must be communicated as soon as possible and
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centrally stored on computer based information
systems as accessed by the ex service community.

Government Response

Agreed. Defence already provides pre- and post-
deployment health briefings, pre-deployment
pamphlets and post-deployment wallet cards. The
briefings cover the health risks associated with a
deployment, the pre- and post-depl oyment medi-
cal requirements such as immunisations and pro-
tective measures that can eliminate or minimise
risk. Each ADF member recelves a pre-
deployment health brief and a copy of the pam-
phlet prior to deployment. Each ADF member
will also receive a post-deployment health brief-
ing and a wallet card outlining the health risks
associated with the deployment either prior to
returning to Australia or immediately upon their
return. The briefing also reinforces the necessity
of completing all eradication medication on leav-
ing the area of operation, and serves to ensure the
member knows where and how to access assis-
tance from health personnel on return to Austra-
lia

This information is also available through the
internal Defence website and is archived for fu-
ture use and reference. Limited information is
also publicly available via the Defence internet
site.

Recommendation 9

The Committee recommends that a more effective
eectronic system of current health status be de-
veloped, alowing health service personne to
determine needs quickly pre-deployment and also
providing opportunity for individuals to check
their records and ensure these are accurate and
complete.

Gover nment Response

Agreed. Defence is developing HealthKEY S that
will provide an eectronic medical record data-
base. HealthKEY S will assist in collating health
information and summarising a member’s health
status and any outstanding issues. It will aso
enable a quick review of medical records prior to
deployment.

Recommendation 10

The Committee recommends that all briefings and
assessments on potential deployment psychologi-

cal issues must be developed or cleared by a psy-
chiatrist with relevant experience.

Government Response

Noted. The intention behind this recommendation
is acknowledged and supported. However, the
means of achieving that intention requires further
consideration. The recommendation appears to
presuppose that it is only clinically diagnosable
conditions that would make an ADF member
unsuitable for deployment, when the proportion
of ADF members presenting with such disorders
is in fact very small. Apart from clini-
cal/psychiatric disorders, there are a number of
sub-clinical psychological factors that might
place a member at risk in a deployment situation.
It is important that the primary role for assess-
ment of psychological risks and factors remain
with Defence. Moreover, the number (and avail-
ability) of appropriately trained and experienced
psychiatrists outside of Defence is below that
needed to meet this recommendation. Defence
will continue to consider how the Committee's
objective may be achieved.

Recommendation 11

The Committee recommends that priority be
given to ensuring that accurate records are main-
tained of all post deployment briefings, checks
and assessments, and that individuals be able to
access these records.

Government Response

Agreed. Defence has clear policy on post-
deployment screening. For medical screenings,
specific forms to be completed and filed with the
member’'s medical file. ADF members can request
a copy of their medical record at any time. Once
HealthKEY S is fully operational this information
will be stored dectronically.

A full record of all pre- and post-deployment psy-
chological screenings is retained on the perma-
nent psychology file. This includes all assessment
results and forms raised as a result of the Return
to Australia Psychological Screen and Post-
Operational Psychological Screen processes.

Recommendation 12

The Committee notes and commends the im-
provements made in health status and data collec-
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tion of deployable forces, and recommends that
this continue to be a priority.

Gover nment Response

Noted and agreed. Defence will continue to im-
prove the health status and data collection of de-
ployed forces. For example, Defence recently
sponsored a study to develop a data set of infor-
mation to be gathered on deploying personnel and
the deployed environment.

Recommendation 13

The Committee recommends that terminology be
clarified to ensure personnel are aware of the
status of medical officers and medical personnel.

Gover nment Response

Noted with qualification. Defence will consider
how best the objective underlying the recommen-
dation may be achieved. It is doubtful that thereis
systemic confusion amongst the ranks about the
terminology in common use. The term ‘medical
officer’ is used only when referring to an uni-
formed medical doctor. The exclusivity of this
term avoids confusion between a medical doctor
with a dentist who is also addressed as ‘Doctor’
or anyone with a PhD. A medical assistant, par-
ticularly within an infantry company is often ad-
dressed as ‘Doc’, but all personnel within the
company are fully aware that he is a medical as-
sistant and not a medical ‘doctor’.

Information on the level of medical officers on
deployment should be part of pre-deployment
briefings.

Gover nment Response

Agreed in principle. Pre-deployment briefings
provide information on medical services and
medical officers that ADF personne will be able
to access in the deployed environment. Changes
in the nature and tempo of operational environ-
ments require that such briefings are broad in
content. The ‘level’ of medical officers deployed
will differ in capabilities and qualifications ac-
cording to the level of operational and environ-
mental threats.

Records of medical services provided by other
forces must include information on the treating
doctors so that any required follow up can be
facilitated.

Gover nment Response

Agreed. Recent revisions in Defence policy al-
lows that where there is appropriate secure stor-
age for documents, ADF personnel are deployed
with their complete medical records into the op-
erational environment. If a non-ADF doctor treats
ADF personnel copies of the treatment documen-
tation are to be provided to deployed Australian
medical assistants for filing. Where ADF medical
records not deployed, personnel are requested to
obtain a copy of any record of treatment by a non-
ADF doctor. The record is then given to the op-
erational headquarters for

repatriation with theindividual’s health records or
ddivered to the Defence Health Service on the
ADF members return to Australia. A basic tenet
of medical care is that al entries in a medical
record should be signed by the service provider
with the name and location or unit clearly stated.

Recommendation 14

The Committee recommends that all information
in manuals be checked against other data pro-
vided to ensure consistency.

Gover nment Response

Agreed. Defence acknowledges that a lot of
health information is provided in various docu-
ments and at times there has been some conflict
between documents. Policy is constantly being
reviewed and crosschecked to ensure that it is up
to date and accurate. Health information is also
widely researched using resources such as the
World Health Organisation, the US Armed Forces
Center for Heelth Promotion and Preventive
Medicine and the US Center for Disease Control
and Prevention. Pre- and post-deployment brief-
ings are compared against past operation briefings
to ensure consistency.

Recommendation 15

The Committee recommends that personnd be
made fully aware of potential problems with their
health records and provided with the opportunity
to obtain a copy of these well before discharge
with aview to identifying and rectifying informa-
tion gaps.

Gover nment Response

Agreed. ADF members should be of any changes
made to, or potential problems with, their health
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records (although such occurrences are believed
to be unusual). ADF members are able to look at
their medical records at any time and may obtain
a copy of these when discharging. During service
ADF members are readily supplied with copies of
any components necessary to support their claims
for compensation or other benefits. The same is
true of psychology records.

Under the Transition Management Scheme DVA
Coordinators are responsible for assisting mem-
bers of the ADF discharging on medical grounds.
In regard to these personnel, DVA can assist in
ensuring that they are advised to obtain a full
copy of their medical files, including X rays etc.

Recommendation 16

The Committee recommends that some form of
electronic copy be made of health records of cur-
rent personnel, both to facilitate their access to
services if required and also to supplement
HealthKEYS when this becomes operative. A
copy of such information should aso be held by
Defence with ready access by DVA if required.

Gover nment Response

Noted. Defence is undertaking a Tri Service
Health Records Review which is considering the
management, access, storage and disposal of De-
fence health records for both current and dis-
charged ADF members. This review aims to iden-
tify the long-term e ectronic solution for medical
data. An assessment of the effectiveness and effi-
ciency of this recommendation can not be under-
taken until this review has been completed.

Further, Air Force is also reinstating its electronic
system for Micro Imaging RAAF Medical Re-
cords. This system failed in January 2000. Air
Force now has a project, which commenced in
2004, to reinstate and upgrade this system, allow-
ing capture of data missing from the cental

health record. When completed this should pro-
vide Air Force with an electronic medical record
for all Air Force Service personnel which should
be able to be migrated to HealthKeyS once it is
operational. Indexing of the data will allow epi-
demiological studies to be undertaken. The suc-
cess of this project will also inform our response
to this recommendation.

Defence and DVA are considering options for
trialing DVA access to appropriate data held in

HealthKeyS and other Defence eectronic data
management systems. Arrangements for provid-
ing full access to appropriate data is still some
time away.

Ordered that the reports of the Employ-
ment, Workplace Relations and Education
References Commiittee, the Legal and Con-
stitutional Legislation Committee and the
Procedure Committee be printed.

Ordered that consideration of the report of
the Procedure Committee be made a business
of the Senate order of the day for the next
day of sitting.

Northern Territory L egislative Assembly

Senator CROSSIN (Northern Territory)
(3.45 pm)—by leave—I move:

That the Senate take note of the documents.

| want to take this opportunity to highlight to
the Senate the two resol utions that have been
forwarded to the Senate by the Legidative
Assembly of the Northern Territory. In doing
so, | particularly want to draw the Senate's
attention to the motions in relation to the
imposition by this federal government of the
nuclear waste dump on the Northern Terri-
tory—legidation that is listed to be debated
in the Senate this week; legidation which we
hope, as a result of my notice of motion to-
day, will go to a legidation committee for
inquiry and report.

| particularly want to draw the Senate's at-
tention to the fact that today the Deputy
Chief Minister of the Northern Territory, Syd
Stirling, and Alison Anderson, the MLA for
the seat of Macdonnell in the Northern Terri-
tory government, have made a trip to Can-
berra to present to various people in this
house over 9,000 signatures that have been
collected in the form of a petition that will be
tabled in the House of Representatives.
Those signatures have been collected in the
form of postcards petitioning Senator Scul-
lion to stand up for the Territory and not
support this legislation.
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I think it is fairly significant that in the
course of only three months, across all of the
Territory, over 9,000 signatures have been
collected. In proportion to the total voting
population of the Territory, it isamost 10 per
cent. Ten per cent of the population of Victo-
ria or New South Wales would be an ex-
traordinarily large number. Nine thousand
signatures in the course of a few months is
very significant and it demonstrates a very
strong resolve from the people of the North-
ern Territory that they do not like thislegida
tion and that they do not like this proposal by
the federal government.

The Northern Territory government is a
duly eected democratic assembly of this
country. In fact, the last election was held on
18 June and Clare Martin was returned with
a swing of over 12 per cent. She now holds
19 of the 25 seats in the legidlative assembly.
The bills that we have before us this week
and the purpose of the motion that was
moved in the assembly send a very clear
message to the federal government that Terri-
torians will not sit by, will not accept and
will not cop that this federal parliament can
put legidation through that overrides the
democratic wishes of the people of the
Northern Territory.

Last year the Northern Territory govern-
ment put through legislation to ban the trans-
port and storage of nuclear waste. That Terri-
tory government was overwhelmingly re-
turned to power on 18 June. Territorians have
categorically endorsed the work of Clare
Martin, her cabinet and her caucus. Territori-
ans have very loudly and very clearly sig-
nalled that they do not want this dump in the
Territory. Not only that but they also do not
want their legidation overturned. That is the
issue here. Theissueis about the fact that the
federal government believe they have the
power and the rights to overturn legislation
inthe Northern Territory.

It has been done once in this federal par-
liament by a single member of the house. It
has never, in the history of the federal par-
liament, since self-government, been at-
tempted by the federal government. So the
issue that was debated in the legidative as-
sembly on 13 October goes to the rights of
Territorians. It condemns this government for
overriding the rights of Territorians and for
attempting to put through this house legisla-
tion that will overturn the laws of the Terri-
tory parliament. It notes that the proposed
legislation in this house removes the rights of
Territorians. Some people have said to me,
‘“What we could simply do is tear up the self-
government act,’ because that is essentially
what the government are seeking to do in
overriding the laws of the Northern Territory.
We saw that the federal government did not
move legidation to override the laws of
South Australia when they wanted to put the
dump in Woomera. Why was that? They
could not because South Australia is a state.
Why are they doing it for the Territory? Sim-
ply for that very same reason: because it is a
territory and they can.

There is no reason why this legidlation is
going to go into the Senate this week other
than the fact that the government can ride
roughshod over the rights of Territorians,
totally ignore the wishes of the democrati-
cally elected government, totally ignore the
rights of the elected members of the assem-
bly up there, totaly ignore the work that
Clare Martin and her team have done to pro-
tect democracy in the Northern Territory and
simply have bullyboy tactics and put legisa-
tion through this parliament that will erode
therights of Territorians.

That may well be the wish of the federal
parliament and the federal government, but
the people in the Territory are very angry
about the fact that Senator Nigel Scullion has
not stood up for them in this debate. We have
not seen Senator Scullion attempt to move
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these bills to an inquiry and initiate that
process, we have not seen Senator Scullion
give any indication at all that he will cross
the floor and support the rights of Territori-
ans. Let us forget that the issue is about
whether or not you put a dump there. Let us
think that the crucial and central issue of this
debate is whether or not the Northern Terri-
tory Legislative Assembly has the right to be
recognised fully by this parliament. This leg-
idation totally ignores that. This legislation
totally seeks to override and remove the
rights of Territorians.

Today | want to draw to the Senat€'s at-
tention the fact that Jane Aagaard, the
Speaker of the Northern Territory parliament,
has forwarded to the Senate the resolution
that was passed in the Northern Territory
parliament on 13 October—a resolution that
calls on this government to support the
Northern Territory government’'s right to
pass legidlation in its own parliament and to
determine its own future. It calls on the
Commonwealth parliament to reject the
Commonwealth Radioactive Waste Man-
agement Bill and to sit down and hold na-
tional consultative meetings that might actu-
ally have a consensual approach to where we
are going to put our nuclear waste in this
country, rather than simply steamrolling over
the rights of Territorians. The letter from
Jane Aagaard also attaches for the purposes
of the Senate the record of each and every
debate that was contributed to in the legisa-
tive assembly.

For those people opposite me who might
want to rant and rave about this, | hope you
do stand up and contribute to the debate
when the bill comes into the chamber. | spe-
cifically ask you to read the contribution
from Jodeen Carney, the opposition leader in
the Northern Territory, the leader of the now
diminishing, shrinking and sad party called
the Country Liberal Party—the party that
stood on a mantra of being the Territory

party, the party that decided at some stage in
the past that it stood up for the Territory's
rights, a party that elects people like Mr
Taollner and Senator Scullion under the man-
tra of the Territory party. This is not the Ter-
ritory party anymore; it is a shrinking, sad
replica of the CLP of the past that endorses
federal members to come down here and
simply be Canberra's boys in the Territory
rather than the Territory’s boysin Canberra.

Read Jodeen Carney’s contribution to the
debate. The leader of Senator Scullion’s own
party in the Northern Territory does not sup-
port this legidation. His party in the North-
ern Territory does not support this legisa-
tion. Members of his party in the Northern
Territory want him to stand up for the Terri-
tory but they do not have the guts to disci-
pline him in the way they disciplined former
Senator Tambling when the interactive gam-
bling bill was raging around up there. They
do not have the guts to do that but they make
long contributions in the Northern Territory
assembly opposing the legislation, opposing
the dump. What we have down here, as |
have said, is a couple of guys who want to
represent Canberra in the Northern Territory
rather than representing the Territory in Can-
berra. | urge members of the government to
read each and every one of those speeches, to
go and have a look at the over 9,000 peti-
tions that have been brought to Canberra
today and to go and talk to the members
from the Central Land Council and the tradi-
tional owners from Harts Range who are
here lobbying to protect their country, before
they stand up and try to defend this legida
tion. (Time expired)

Senator FERGUSON (South Australia)
(3.55 pm)—I just want to respond briefly to
a couple of the comments made by Senator
Crossin, because she is not presenting a true
picture of exactly what is at stake, and par-
ticularly the remarks she made about my
colleague Senator Nigel Scullion, who is a
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true Territorian. As a true Territorian, he
voted for statehood. He voted for statehood
for the Northern Territory and if you, Senator
Crossin, had supported statehood for the
Northern Territory you would not be—

Opposition senators interjecting—

Senator FERGUSON—Can | say on be-
half of Senator Scullion that he supports the
Territory, because he wanted the Territory to
become a state. You voted against becoming
a state, Senator Crossin, and if the Northern
Territory were a state this law would not be
able to be enacted. You know that, Senator
Crossin. Itis your fault and that of the Labor
Party in the Northern Territory that debate on
this bill is able to take place in this chamber,
simply because—

Senator Crossin—Mr Deputy President, |
rise on a point of order. For the sake of the
record, Senator Ferguson ought to reflect the
fact that it was the national Liberal Party's
president, and Chief Minister at the time,
Shane Stone, who ensured that the statehood
vote in the Northern Territory went down.

The DEPUTY PRESIDENT—There is
no point of order.

Senator FERGUSON—I will say that, in
spite of Senator Crossin's additional little go
when she could have ensured that this did
not happen, thereis nobody who supports the
Northern Territory more than my colleague
Senator Nigel Scullion. All of his activities
in the Northern Territory in all of that time
showed that he is a true Territorian. He
wanted the Northern Territory to become a
state. Had it become a state, the very legisa-
tion that you are railing against would not
have been able to be brought forward. So the
Labor Party in the Northern Territory have
shown that they want to have their cake and
eat it too. They do not want to become a state
but they want us to treat them like a state. |
want to say in defence of my colleague Sena-
tor Nigel Scullion—a true Territorian—that

al of the remarks that have been made by
Senator Crossin in no way reflect on his de-
termination to do what is best for the North-
ern Territory. The one thing that Senator
Crossin did not suggest is where the nuclear
waste depository should be. She has no idea
what to do with it. | say in defence of Sena-
tor Scullion that he is one person in this
place who does know what is good for the
Northern Territory.

Senator MILNE (Tasmania) (3.58 pm)—
| aso rise to note the document from the
Speaker of the Legidative Assembly of the
Northern Territory reporting to the house the
motion in the Northern Territory, together
with the Hansard record. Firstly, | rise to
express my disappointment that the Minister
for the Environment and Heritage is not pre-
sent for this debate this afternoon. | want to
remind Senator lan Campbell that in the
lead-up to the last election he said: ‘Abso-
Iutely no. There will not be a nuclear waste
facility sited in the Territory. It will not be on
the mainland. Rest assured, Territorians.’
There we are. Of course, now we have seen a
complete turnaround. It would be interesting
to have the minister come in here and ex-
plain why he said one thing in the lead-up to
the election and is now saying quite the op-
posite.

Secondly, the Commonwealth government
is contemptuous of its own laws, because
this bill is amending the Commonwealth En-
vironment Protection and Biodiversity Con-
servation Act and is basically exempting the
process from the legislation because the
Commonwealth government is determined to
impose its will on the Territory. What is the
point of having Commonwealth legislation if
the Commonwealth then decides that it can
exempt something like this nuclear waste
dump site selection and the development
process from its own laws?
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It is also amending the Aboriginal and
Torres Strait Islander Heritage Protection Act
to prevent a request for a declaration of a
sacred site under this act by Aboriginal peo-
ple. This is an extremely serious matter.
First, we have an exemption from the envi-
ronment law and now the government is ask-
ing to exempt itself and to take away from
Indigenous people their capacity to request a
declaration of a sacred site under Common-
wealth legidation. What does that say to the
rest of the world about where Australia is
coming from in relation to its own Indige-
nous people?

We have already had the global humilia-
tion of former Prime Minister Bob Hawke
standing up and saying that Australia should
be the nuclear waste dump for the world, that
a ditein outback Australia should be selected
and that the Indigenous people affected
should be compensated accordingly. What
sort of an abuse of human rights was that
from a former prime minister of this coun-
try? We see the same contempt for Indige-
nous people, for their land and for their cus-
todianship of country in what is being pro-
posed by the Commonwealth in this legisla-
tion.

It is appalling that in this day and age we
should see these standover tactics being
taken on. Why are they being taken on? They
are being taken on because the Federal Court
ruled quite clearly, as a result of an action
taken by the Rann Labor government, that
the Commonwealth could not proceed to
impose its will in relation to a site near
Woomera in South Australia. This isincredi-
ble hypocrisy from the Premier of South
Australia, Mike Rann, who is faling over
himself to support the expansion of the
Roxby Downs uranium mine, and is keen to
expand exports of uranium to China, yet is
not prepared to even consider what was be-
ing proposed in relation to the site for a small
amount of waste. Where does he think the

waste from Roxby Downs is going to go? Is
he advocating that it be imposed on the peo-
ple of China? Presumably that is his inten-
tion. He wants the money from the exports
but he does not want to deal with the weap-
ons and waste issues that inevitably come
from mining uranium.

In relation to this matter, there are not
only environmental considerations and con-
siderations in relation to Indigenous people,
but there is also the fact that the Common-
wealth can impose its will on the Territory—
and that is why it is going to do it, as op-
posed to coming to another process of dis-
cussion with the states and territories in a
cooperative arrangement. The Common-
wealth has decided to do exactly what that
Prime Minister said he would not do, and
that is to abuse his absolute power. We have
here an abuse of the coalition's absolute
power. It has control of both houses and it is
going to use that control of both houses to
sledgehammer the Northern Territory into
imposing this legislation. The personal costs
of this will be suffered by the Indigenous
people who live in the area that is selected.
That iswhat is so disgraceful about this.

The person who can stop it from happen-
ing is Senator Scullion. He has a responsibil-
ity to cross the floor and stop this legidation
being passed, because he represents the
Northern Territory. He was elected to stand
up for the Northern Territory and presumably
for the legislature of the Northern Territory
and what the people in the Northern Territory
want. It is clear from speaking to the tradi-
tional owners that they do not want this
waste dump imposed on them. It is clear
from the people of the Territory and the par-
liament of the Territory that they do not want
to have their rights and their jurisdiction
overridden by a Howard government out of
control and arrogant with power. It is a clas-
sic example of absolute power corrupting.
The Australian people are seeing example
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after example of this kind of bludgeoning of
the community and, in this case, it is the
bludgeoning of a community that will have
to suffer the consequences for a long, long
time.

| am totally supportive of the Northern
Territory government’s position. | invite
Senator Scullion to cross the floor and stand
up for the Territory and | ask that the Minis-
ter for the Environment and Heritage, Sena-
tor lan Campbell, explain himself in relation
to the Commonwealth decison to exempt
this particular piece of legidation from the
provisions of the Environmental Protection
and Biodiversity Conservation Act and the
provisions of the Aboriginal and Torres Strait
Islander Heritage Protection Act. He is the
minister responsible and he should explain
himself to this House.

Question agreed to.
COMMITTEES

Employment, Workplace Relations and
Education L egislation Committee
Report

Senator MURRAY (Western Australia)
(4.04 pm)—I seek leave to move a motion in
relation to the report of the committee on
workplace agreements, together with the
Hansard record of proceedings and docu-
ments presented to the committee.

Leave granted.
Senator MURRAY —I move:
That the Senate take note of the report.

The report covered all agreements, but the
most sensitive issue it dealt with was that of
Australian workplace agreements, otherwise
known as AWAs. Individual agreements,
mostly common law, are the most common
agreement of all and are particularly preva-
lent in and important to small business.
Common law agreements are often verbal,
not written. As the majority report—which |
and my party support—showed, a large

number of agreements are individual agree-
ments, with 31.2 per cent of all forms of
agreement making being unregistered indi-
vidual agreements and 2.4 per cent being
registered individual agreements, namely
federal AWAs. Individual agreements are
most often used by small business, generally
to pay over award payments. In larger busi-
ness, it is common for specialists, profes-
sionals, supervisors and managers to be on
individual agreements.

The major advantages of unregistered in-
dividual agreements or common law con-
tracts are their practicality, ease of use and
understanding, and their wide acceptability.
Their mgjor disadvantage is that when there
is a breach of contract or dispute they are
hard and costly to enforce, since that requires
resort to common law courts. In addition,
there can be confusion when a relevant
award or agreement will override the terms
of a contract where there is a difference in
entitlement. One of the reasons the Democ-
rats support AWAS as a matter of principleis
that we believe that the statutory protections
provided in individua agreements will
nearly always be additional to, and therefore
superior to, common law protections which
historically in jurisprudence are built on
master-servant precedents.

The Democrats support individual agree-
ments being statutory industrial instruments
and oppose the notion that they should be
exclusively common law in nature, although,
of course, we do not oppose common law
agreements. We supported the introduction
of AWAs in the Workplace Relations Act,
and among our successful amendments were
the vital protections of the global no disad-
vantage test and the requirement that AWAs
must be offered to all equivalent employees
in a workplace. We note that those two pro-
tections we put into the law are going to be
taken out of the law by the government's
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new package. We support the view taken by
the committee in chapter 2, which states:

The committee does not take issue with individ-
ual agreements per se, both statutory and com-
mon-law, provided they are underpinned by a
comprehensive award safety net and adequate
processes and resources are set aside to ensure
compliance.

Statutory industrial instruments, otherwise
known as registered agreements, are of three
categories: collective industry general
awards, collective enterprise-specific agree-
ments and individual agreements. Common
law agreements are in two categories: collec-
tive enterprise specific agreements and indi-
vidual agreements. The Australian Democ-
rats strongly believe that a mix of agreement
making—collective bargaining, both union
and non-union, collective awards and indi-
vidual agreements—provides necessary
flexibility in a modern economy, but all
agreements must be fair to both employees
and employers, and there must be an ade-
quate safety net for employees wages and
conditions. Of course, that is the major con-
cern that we have with the proposed package
that is before the Senate now.

The Democrats view is that collective
agreements and awards under the existing
federal act are often better for workers over-
al than individual agreements, but we rec-
ognise that individual agreements are a
common and necessary part of working life
and statutory provision must be made for
them. However, anecdotal evidence that
workers were being forced onto AWAs and
that some workers were worse off as a result
led the Demoacrats to initiate this Senate in-
quiry. It has been over eight years since
AWAs were introduced into federal industrial
agreement making and we thought it was
time they were reviewed to ensure they are
meeting their stated objectives. Our conclu-
sion is that improvements and greater protec-
tions need to be built into the system, as op-

posed to the much-reduced protections that
the government are proposing in their latest
package. That does not mean we oppose
more effective process in the approval of
AWAsS.

The Democrats believe that the basic ar-
chitecture of AWASs in the Workplace Rela-
tions Act is correct—that is: they are under-
pinned by a global no disadvantage test ref-
erenced to the relevant applicable award;
AWAs must be offered to all equivalent em+
ployees in aworkplace; they are available on
a pattern format for small business in similar
fields; duressin offering AWAs is prohibited;
and a system of checks and approval is in
place. That is the existing basic architecture.
We accept that modest reform to improve the
approval process is warranted. However, as
the magjority report has outlined, there are
significant flaws in the current system, par-
ticularly with the regulation of the system. In
particular, we are concerned with workers
presented with a ‘take it or leave it’ contract;
duress being regularly complained of with no
effective remedies available;, evidence of
pressure and coercion into moving from col-
lective agreements or awards to signing indi-
vidual contracts; the failure of the Office of
the Employment Advocate to diligently ap-
ply the global no disadvantage test; and the
fact that the Office of the Employment Ad-
vocate is both the promoter and regulator of
AWASs.

The failure of the present system means
that some employers are taking advantage of
workers not in a position to negotiate and are
using AWAs to unilaterally end hard-won
benefits and conditions. The government are
proposing to make radical changes to the
basic architecture of AWAs, which we are
extremely concerned about and do not sup-
port—specifically, the government's plan,
firstly, to abolish the global no disadvantage
test adjudged against awards covering 20
allowable matters and to replace it with a
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new five minimum conditions standard and,
secondly, to allow agreements to come into
force before they have been approved and
checked. We are most concerned that work-
ers with low bargaining power, such as casu-
as and part-timers, who are particularly
women, youth, unskilled workers, single
parents, and disabled and ethnic workers,
will be forced onto the new version of
AWAs, which will mean they will be re-
quired to sign up to only the minimum con-
ditions and standards. This will lower wages
across whole industries to the detriment of
living standards and the Australian fair-go
tradition. It will force better employers to
bring down their wages to compete with less
scrupulous employers and it will be detri-
mental to the Australian economy and soci-
ety.

We agree with the mgjority report that an
agreement-making system which includes
individual contracts should be underpinned
by a comprehensive set of awards and pro-
vide an arbitral role for the Australian Indus-
trial Relations Commission to ensure that
parties to a dispute enter and conclude nego-
tiations in a reasonable, fair and proper man-
ner. However, we further believe that there
should be a national, well-resourced, inde-
pendent regulator for workplace relations.
We are concerned with the failure of the Of-
fice of the Employment Advocate—the pro-
moter of AWAs—to properly apply the no
disadvantage test and to police duress.

Although the government plans to take
away the OEA's compliance function, it in-
tends to hand it to the low-profile Office of
Workplace Services, thus making the De-
partment of Employment and Workplace
Relations a much enlarged but far from inde-
pendent regulator at the direction of the min-
ister. There is the obvious danger of partisan
decisions being made. We also agree with the
majority report that it should be a require-
ment of the government’s Work Choices hill

that employers and employees bargain in
good faith. Again, we go one step further in
that we believe that genuine choice should be
built into the system where if the majority of
the employees want a collective agreement
then they can get one and those who legiti-
mately want individual agreements also can
get one.

We are concerned that monopolist em-
ployers, such as governments, force whole
classes of employees onto AWASs where they
are inappropriate. We have never understood
why large numbers of public sector workers
al doing the same work and all in the same
enterprise, should be pushed out of callective
agreements onto AWAs. Finally, we agree
with the majority report’s conclusion that
more time is needed to allow proper consid-
eration of the range of issues raised so far
during that inquiry. As mentioned, the com-
mittee were unable to examine key wit-
nesses, and those witnesses would be very
useful intheinquiry that is now coming up.

Question agreed to.
DELEGATION REPORTS

Delegation from the Commonwealth of
Australia Branch of the Commonwealth
Parliamentary Conference to the Fiji
Islands

The DEPUTY PRESIDENT (4.15
pm)—I present the report of the delegation
from the Commonwealth of Australia Branch
of the Commonwealth Parliamentary Con-
ference to the Fiji Islands, which took place
in September 2005. With the concurrence of
the Senate, | ask that the tabling statement of
the President be incorporated in Hansard.

Leave granted.
The statement read as follows—

The 51% Commonweslth Parliamentary Confer-
ence held in Fiji in September took as its theme
Commonwesalth Partnerships for Global Devel-
opment. Six workshops and three plenary ses-
sions addressed a wide range of topics around this
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theme. A plenary discussion on effective early
warning, relief and reconstruction in relation to
natural disasters was particularly topical in the
wake of the Asian tsunami just a few months ago
and the more recent hurricanes in the Carib-
bean/American region and earthquakes in Paki-
stan and its neighbours.

Several workshops and one plenary session ad-
dressed issues related to the United Nations Mil-
lennium Development Goals with a particular
focus on how parliamentarians could play a role
in the achievement of the goals. Delegation mem-
bers participated actively in the sessions. Senator
Crossin and the Member for Hughes Mrs Danna
Vale also participated in the meeting of Com-
monwealth Women Parliamentarians which dis-
cussed ways to support the eection and work of
women parliamentarians.

While we perhaps felt that the discussions could
have benefited from a few more provocative ideas
from the lead speakers and more spontaneous
contributions from the floor it was a valuable
experience in a range of ways. The conference
provides an opportunity for delegates to talk in-
formally together, share experiences and build
networks of support for the advancement of de-
mocratic practices across the Commonwealth.
The conference is a key activity in the Common-
weelth Parliamentary Association's aims of im-
proving understanding and cooperation among
Commonwesalth parliamentarians and promoting
the study of, and respect for, parliamentary de-
mocracy. The CPA presents a unigque opportunity
as a forum to assist healing and rebuilding for
states that are more fragile than others.

The hosting of the conference by the Parliament
of Fiji also provided an opportunity for us to hear
something at first hand about the struggles our
near neighbour has had with sustaining parlia-
mentary democracy over the last two decades and
its progress to re-establishing a stable and equita-
ble democratic system. Hosting the conference
was asignificant milestone in that journey.

Delegates were privileged to hear frank assess-
ments from the leaders of Fiji and were encour-
aged by the positive approach to the future and
the lessons learned at the highest levels.

The Fijians are also to be congratulated on the
efforts they put into running the conference so

successfully. All of the staff were friendly and
helpful and never failed to give a wide Fijian
smile in the face of the constant demands placed
upon them.

| would like to thank the members of the delega-
tion—the member for Wills, Kelvin Thomson, the
member for Hughes, Danna Vale, the member for
Blair, Cameron Thompson and Senator Trish
Crossin—for their companionship and active
participation in the conference. | also thank the
Parliamentary Relations Office, the Parliamentary
Library and AusAID for the assistance they pro-
vided to the delegation.

COMMITTEES

Foreign Affairs, Defence and Trade
Committee: Joint
Report
Senator FERGUSON (South Australia)
(4.15 pm)—I present the report of the Joint
Standing Committee on Foreign Affairs, De-
fence and Trade entitled Australia’s free
trade agreement: progress to date and les
sons for the future. | seek leave to move a
motion in relation to the report.

Leave granted.
Senator FERGUSON—I move:
That the Senate take note of the report.

Mr President, on behalf of the Trade Sub-
committee of the Joint Standing Committee
on Foreign Affairs, Defence and Trade | wish
to make some brief comments on the com-
mittee's report: Australia’s free trade agree-
ments. progress to date and lessons for the
Future. In August this year the committee
convened a half-day hearing, in the form of a
roundtable, to review the progress of Austra-
lia's free trade agreements with Singapore,
Thailand and the United States. The review
was timely because, although these agree-
ments have been in force for only a short
time—the Singapore agreement since July
2003 and the other two since January 2005—
Australia is conducting negotiations on sev-
eral other free trade agreements.
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The committee hoped the inquiry would
identify issues arisng from the current
agreements that could assist with negotiating
and implementing future FTAs. The roundta-
ble discussions covered negotiations and
consultations, the impact on trade and on
business and industry, and lessons learned.
The participants represented government,
business and industry, unions and academia.
The main message to emerge from the hear-
ing is that it is too early to assess the impact
of the agreements with Singapore, Thailand
and the United States, and that the effects of
some changes under each FTA could take
five to 10 years to become apparent. The
committee also heard that there are other
difficulties in assessing the performance of
FTAs. Measures such as exports and imports,
for example, were seen as unreliable because
they can be affected by factors totally unre-
lated to FTAS, such as exchange rate varia-
tions, and one-off or temporary events, such
as cancelled wheat shipments.

Despite the difficulty of assessing the
FTAs, the participants of the roundtable were
largely satisfied with the conduct of negotia-
tions and the performances of the FTAs to
date. They aso identified early benefits of
the agreements, in particular increased inter-
est from Australian exporters in doing busi-
ness in Singapore, Thailand and the United
States. Although the time frame might be
longer than some had expected, participants
were generally confident that the agreements
will result in tangible benefits for Australian
busi ness, industry and consumers.

One of the reasons for this confidence was
that the FTAs were viewed as living rather
than fixed agreements by virtue of provisions
that enable aspects of each agreement to be
reviewed and improved over time. The need
to include such provisions in future FTAs
was regarded as one of the most important
lessons to take from the FTAs with Singa-
pore, Thailand and the United States.

In conclusion, | am very grateful to all
those who gave evidence and participated at
the roundtable. | also wish to thank my col-
leagues who took part in that roundtable—a
considerable number of the members of the
committee—and the secretariat, who, at all
times, were at their efficient best. | thank
them for their contributionsin compiling this
report and for the work they put in. I com-
mend the report to the Senate.

Senator MILNE (Tasmania) (4.19 pm)—
| am anxious to read the report. | seek leave
to continue my remarks.

Leave granted; debate adjourned.

Public Accounts and Audit Committee
Report

Senator JOHNSTON (Western Australia)
(4.20 pm)—On behalf of the Joint Commit-
tee of Public Accounts and Audit, | present
the 404th report of the committee entitled
Review of Auditor-General’s reports 2003-
2004: Third and Fourth Quarters; and First
and Second Quarters of 2004-2005. | seek
leave to move a motion in relation to the re-
port.

Leave granted.
Senator JOHNSTON—I move:
That the Senate take note of the report.

| seek leave to incorporate a tabling state-
ment in Hansard.

Leave granted.
The statement read as follows—

One of the important functions of the Joint Com-
mittee of Public Accounts and Audit, is to exam-
ine al reports of the Auditor-General, and report
the results of the Committee’s ddliberations to the
Parliament. This report is the first review of Audi-
tor-General’s reports to be undertaken by the
Committee of the 41% Parliament. The report in-
cludes the Committee’s review of 10 performance
audits and one financial audit by the ANAO.
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Three of the Audit Reports included in this review
were selected by the Committee of the previous
Parliament. That review was suspended upon the
dissolution of the House of Representatives in
August 2004.

In December 2004, the new Committee of the
41st Parliament resolved to complete the review
of the three ANAO reports begun by the previous
Committee, and also to undertake a busy program
reviewing a further eight Audit Reports, selected
from the 37 ANAO reports that had been pre-
sented to Parliament in the previous few months.

The deven reviews undertaken by the Committee
have covered a broad range of Government agen-
cies, and have included subjects such as grants
administration; customer service; regulatory func-
tions; management of assets; contract manage-
ment; and program implementation. In each chap-
ter of the report the Committee has made recom-
mendations to improve agencies’ efficiency and
effectiveness in implementation of programs; and
to ensure that the Auditor-General’s recommenda-
tions are implemented.

Two of the Audit Reports, nos. 5 and 21 of 2004-
05, have detailed major problems with financial
management and project administration at the
Department of Defence. In December 2004 the
Audit Office and the Department of Defence both
found that they had an ‘inability to form an opin-
ion’ on the Defence financial statements. In lay-
man’s terms, this meant that there was so much
uncertainty surrounding some of the figures
which made up the financial statements, that the
ANAO fdt they could not verify the accounts.
This was an unprecedented event in public sector
accounting in Australia.

The Committee held a number of public hearings
on this subject, and is concerned to note that fur-
ther Audit Reports tabled since the beginning of
this current inquiry, such as a report on the PM
Keys personnel management system, have re-
vealed more problems.

The Committee also looked at an Audit Report
detailing Centrelink’s management of customer
debt. This report highlighted problems in plan-
ning, communication across regions, and consis-
tency in managing customer debt across the Cen-
trelink network. This report is just one of a series

of Centrelink reviews undertaken by the ANAO.
We are continuing our work in this area, with a
new review of seven more ANAO reports on Cen-
trdink’s customer service; and a review of an-
other report which details the failed Edge infor-
mation technology system. This report will be
presented to the Parliament early in the new year.

One of the reports we looked at concerned the
Container Examination Facilities introduced by
the Australian Customs Service. These container
x-ray facilities are now at all major Australian
ports. Our review of this program found no major
problems with the implementation of the Con-
tainer Examination Facilities. However, | would
like to note that the Integrated Cargo System
computer program was in the planning steges at
the time of the Audit Report. The ANAO found
that the Integrated Cargo System would involve a
major review of Customs practices. The new
system replaced four existing processing systems.
Of course we now know that the roll-out of the
Integrated Cargo System has been problematic,
with delaysin clearing containers full of imported
goods. This may well be something that the Audit
Office needs to look at into in the future,

Ancther theme emerging from the Committee’s
review of a number of the Audit Reports is a need
for Government agencies to pay closer attention
to their responsibilities under the Constitution and
the Financial Management and Accountability
Act 1997; and other important issues such as im-
plementation of appropriate risk strategies; proper
project planning; and thorough record-keeping.
These are issues that the Committee intends to
pursue throughout its reviews of Auditor-
General’s reports in this Parliament. We hope to
see an improvement in agencies adherence to
their financial management, accountability and
reporting responsibilities.

The Committee looks forward to continuing its
reviews of Auditor-General’s reports throughout
this Parliament.

Mr President, | commend the Report to the Sen-
ate.
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THERAPEUTIC GOODSAMENDMENT
BILL (No. 2) 2005

HEALTH LEGISLATION
AMENDMENT BILL 2005

NATIONAL HEALTH AMENDMENT
(BUDGET MEASURES—
PHARMACEUTICAL BENEFITS
SAFETY NET) BILL 2005

Report of the Community Affairs
L egislation Committee

Senator JOHNSTON (Western Australia)
(4.21 pm)—On behalf of the Chair of the
Community Affairs Legidation Committee, |
present reports of the committee on the pro-
visions of the Therapeutic Goods Amend-
ment Bill (No. 2) 2005, the Health Legida-
tion Amendment Bill 2005 and the National
Health Amendment (Budget Measures—
Pharmaceutical Benefits Safety Net) Bill
2005, together with the Hansard record of
proceedings and documents presented to the
committees.

Ordered that the reports be printed.

HIGHER EDUCATION LEGISLATION
AMENDMENT (2005 M EASURES No. 4)
BILL 2005

EDUCATION SERVICESFOR
OVERSEAS STUDENTSAMENDMENT
BILL 2005

Report of Employment, Workplace
Relations and Education L egislation
Committee

Senator TROETH (Victoria) (4.21
pm)—On behalf of the Employment, Work-
place Relations and Education Legidation
Committee, | present a report of the commit-
tee on the provisions of the Higher Education
Legislation Amendment (2005 Measures No.
4) Bill 2005 and the Education Services for
Overseas Students Amendment Bill 2005,
together with submissions presented to the
committee.

Ordered that the report be printed.

Senator TROETH—I seek leave to move
amoetionin relation to the report.

Leave granted.
Senator TROETH—I move:
That the Senate take note of the report.

These bills were referred to the Senate on
12 October 2005 for report by 7 November
2005. The committee received seven submis-
sions and two supplementary submissions
relating to these bills. Although there were
certainly some comments made regarding the
content of the bills, | must say that, by and
large—although my fellow senators may
differ on this—we found these reasonably
noncontroversial.

The main purpose of these hills is to
amend the Higher Education Support Act
2003 and the Education Services for Over-
seas Students Act 2000 to enable foreign
universities which meet stringent accredita-
tion processes to operate in Australia and to
provide courses for domestic and interna-
tional students. Specifically, the amendments
contained in these hills will allow the estab-
lishment in Australia of a branch of Carnegie
Mellon University, which is based in Pitts-
burgh, the United States, and which proposes
to establish abranch in Adelaide.

The opposition supported these billsin the
House of Representatives. Indeed, Ms Jenny
Macklin, Deputy Leader of the Opposition,
stated that they marked a significant point for
the higher education sector. For that reason, |
find it somewhat strange that the Labor Party
in this place, | understand, will be putting
forward another report separate to the gov-
ernment report.

The necessity for these bills, as | said,
came from that university’s desire to open a
campus in Adelaide to commence operations
in March 2006. This was the first application
to be received under the national protocols
for higher education approval processes from
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a foreign owned and operated university
seeking to establish a branch in Australia.
Some would see this particular application as
being not only a threat to our existing do-
mestic universities but also possibly the start
of atrend to set up institutions which simply
process students so that they emerge at the
end with a degree, with no thought of aca-
demic integrity on the way through. How-
ever, the government believes that thisis not
the case.

Carnegie Mdlon University has under-
gone and passed a rigorous assessment proc-
ess conducted by an expert panel established
by the South Australian government. On that
pane, there were three former vice
chancellors of Australian universities and
two senior subject specialists currently em-
ployed at Australian universities. The appli-
cation was assessed in accordance with the
national protocols, including its existing
status as a university in the United States, the
quality of its courses and the viability of its
proposed operations in Australia.

Not unnaturally, the South Australian gov-
ernment is very keen for this university to be
established in Adelaide, and it would be de-
lighted to see this particular university estab-
lished there: it has a very strong international
reputation in education and research and has
been ranked No. 38 out of 200 in the Times
Higher Education Supplement ranking of
universities and No. 54 out of the world's top
500 universities in the Shanghai Jiao Tong
University's ranking system. This is a pres-
tigious university and | believe the fact that it
would choose to establish a campus in Aus-
tralia attests to the success of the Common-
wealth government’s higher education pol-
icy, which encourages openness and diver-
sity in the sector.

The South Australian government has, |
believe, committed up to $20 million to as-
sist the establishment of this university in

Adelaide because it believes the program
will bring long-term benefits for the state.
For instance, this new branch of CMU is
expected to attract more students to Addlaide
from the Asia-Pacific region and improve the
state’'s industry and trade links with other
parts of the world. It will also increase diver-
sity and choice in the higher education sector
and make Australia more globally competi-
tive in the higher education marketplace,
something that we should all be aiming for.

The campus will offer United States de-
grees and it is likdly to attract, again, a new
market for students who wish to obtain
United States credentials but do not wish to
study there. The university may also retain
local students who wish to seek a United
States qualification who would otherwise
have travelled to the United States to study. |
understand that the campus will initially of-
fer a Master of Science in information tech-
nology and a Master of Science in public
policy and management. There is a very
well-credentialled advisory board, which has
been established to support the new univer-
Sity.

The South Australian government’s sub-
mission noted that ‘any delay in the passage
of these bills will significantly delay plansto
open the branch campus in time for the
planned student intake in early 2006'. Natu-
rally, the South Australian government, as |
said, would be very pleased that this campus
will attract more overseas students to South
Australia. The committee also believes that
the government, following the Greenwich
University experience, will ensure that nor-
mal accreditation processes apply so as to
exclude what could be called degree mills
and diploma factories. Indeed, if we allowed
such establishments to offer such courses,
that would debase the Australian education
market, which | think enjoys a very high
reputation both here and overseas. So, by and
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large, the committee is convinced that these
bills should be passed as soon as possible.

Any local students attending the Adelaide
campus of this institution will be digible for
FEE-HELP so that students without the fi-
nancial capacity to pay up-front fees will
have the opportunity to study at a private
university and have the same entitlement as
those who obtain a full fee paying place at
Australian universities. As far as numbers
go, it is expected that approximately 50 do-
mestic students will attend CMU in its first
year of operation and up to 200 domestic
students by the year 2009. The Common-
wealth has budgeted expenditure under FEE-
HELP for around 12 students at this campus
in 2006, 23 in the year 2007, 35 in the year
2008 and 46 in the year 2009.

| believe that these bills, when they do
come into the Senate, represent a welcome
diversification of the tertiary study arena in
Australiaand in South Australiain particular,
and | would hope that the advent of this insti-
tution means that Australia can look forward
to the widest possible range of tertiary edu-
cation being offered to those students who
wish to study at a university. More diversity
and choice in the higher education sector will
make it more internationally competitive and
capable of generating income for the sector
and for the country. So the committee ended
its report commending the bills to the Senate
and it recommends their passage without
amendment.

Question agreed to.
COMMITTEES
Public Wor ks Committee
Reports

Senator TROETH (Victoria) (4.30
pm)—On behalf of the Parliamentary Stand-
ing Committee on Public Works, | present
the 18th report of 2005—RAAF Base Amber-

ley Redevelopment Sage 2, Queensland, and
the 19th report of 2005—Relocation of

RAAF College, RAAF Base East Sale, Victo-
ria and RAAF Base Wagga, New South
Wales. | seek leave to move a motioninrela
tion to the reports.

Leave granted.
Senator TROETH—I move:
That the Senate take note of the reports.

| seek leave to incorporate my tabling state-
ment in Hansard.

RAAF Base Amberley Redevelopment Stage
Two, Queensland

The first of the proposed works is intended to
ensure the continued operation of RAAF Base
Amberley over a thirty year planning horizon.
The proposed works are estimated to cost $285.6
million and will:

» provide new working accommodation and
infrastructure for the Multi Role Tanker
Transport and 9th Force Support Battalion
elements; and

» upgrade and refurbish the Base's engineering
services and infrastructure.

An inspection and public hearing was conducted
at RAAF Base Amberley on Friday, 9 September
2005.

The Committee observed that the relocation and
consolidation of the Multi Role Tanker Transport
and 9th Force Support Battalion units is a major
project, and wished to know what aternative op-
tions Defence had considered. Defence assured
the Committee that consideration had been given
to a number of aternative sites, but RAAF Base
Amberley had been identified as the optimum
solution on both financial and operationa
grounds.

As project ddivery methodology is a key issuein
PWC Inquiries, the Committee sought assurance
that this large and complex project would be
completed on time and within budget. Defence
informed the Committee that it had employed
individual contractors and consultants for each of
the three major project eements of the proposal
and gave assurances that specific contracting and
ddivery methodol ogies would deliver the project
as scheduled.
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During the site inspection, the Committee noticed
services and facilities in proximity to the Base
that may be affected during the redevelopment
works, such as the near-by Amberley State
School. Defence explained that measures would
be incorporated into the project to minimise local
impact, such as the rerouting of construction
traffic to avoid the school area. Evidence pro-
vided by witnesses such as the Ipswich Region
Chamber of Commerce and Industry, and the
Ipswich City Council, was supportive of the rede-
velopment and emphasised the positive relation-
ship between the Base and the local community.

The Committee was pleased to see that the pro-
posed development would incorporate ecologi-
cally sustainable development initiatives such as
multiple metering points to allow accurate meas-
urement and monitoring of building energy usage.
Defence stated that all project dements would
comply with the Ecologically Sustainable Devel-
opment Design Guide for Australian Government
Buildings, a copy of which was tabled at the pub-
lic hearing.

With Base redevelopment works scheduled to
begin later this year, pending parliamentary ap-
proval, the Committee asked whether this would
have an effect on the Base's operational capabil-
ity. Defence responded that works would be
planned so as to maintain full F1-11 and Caribou
capabilities throughout construction.

Having given detailed consideration to the pro-
posal, the Committee recommends that the pro-
posed RAAF Base Amberley Redevelopment
Stage Two, Queensland, proceed at the estimated
cost of $285.6 million.

Relocation of RAAF College; RAAF Base East
Sale, Victoria and RAAF Base Wagga, New
South Wales

The RAAF College Relocation Project, which

forms the subject of the Committee’s nineteenth

report of 2005, comprises the rel ocation of:

+ RAAF College Headquarters from Point
Cook, Victoriato RAAF Base Wagga;

»  the Officer Training School from Point Cook
to RAAF Base East Sale; and

+ the No. 1 Recruit Training Unit from RAAF
Base Edinburgh, South Australia, to RAAF
Base Wagga.

The proposed works are estimated to cost $133.4
million, with at least $60 million to be expended
at each site. The works will:

»  replace aged facilities and infrastructure;

»  ensure compliance with current occupational
health and safety standards;

»  produce cost efficiencies;

e address deficiencies associated with over-
crowding and the dysfunctional layout of ex-
isting facilities.

Public hearings and inspections were conducted

in both Sale and Wagga Wagga on 16 September

2005.

During its investigations, the Committee noted
that some RAAF College eements would con-
tinue to operate a¢ RAAF Base Richmond, New
South Wales and RAAF Base Amberley, Queen-
sland. Given the expected financial and opera-
tional benefits of partial collocation, the Commit-
tee was interested to know whether Defence had
considered the consolidation of all RAAF College
elements at a single site. Defence explained that
this option had been rgected, partialy due to
studies conducted in New Zealand and the United
Kingdom, which had recommended against the
collocation of recruit and officer training. Further,
Defence expects synergies and opportunities to
arise from the development of discrete training
centres of excellence at established, operational
air-bases.

In respect of environmental impacts, members
were pleased to learn that the works would be
developed in accordance with the Ecologically
Sustainable Development Design Guide for Aus-
tralian Government Buildings and Section J of
the Building Code of Australia, as appropriate.
Defence also demonstrated that measures would
be taken to protect native flora and birdlife at
each site.

Defence submitted that the proposed relocation
project may result in the demoalition of redundant
facilities at RAAF Base Edinburgh, pending the
results of a comprehensive heritage study and
asbestos survey. The Committee wished to know
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the number and condition of the buildings to be
demolished; the amount of hazardous materials to
be removed from each base; and the impact that
this may have upon the project budget. Defence
reported that both RAAF Bases Wagga and Sale
have comprehensive asbestos registers, and would
be asbestos-free by 2007. Defence was unable to
provide the number of buildings to be demolished
a RAAF Base Edinburgh, but assured the Com-
mittee that the allocated demolition budget would
be sufficient, as it had been calculated on the ba-
sis of full demolition of all surplus facilities.

The Committee recommends that Defence supply
it with a comprehensive list of al buildings to be
demolished at RAAF Base Edinburgh, and asso-
ciated costs, as soon as the information becomes
available.

The inquiry generated a considerable number of
public submissions, al of which were highly sup-
portive of the proposed works. The Committee
was pleased to learn of the economic and socia
benefits that are expected to flow on to the com-
munities of Sale and Wagga Wagga as a result of
this project.

The Committee has thoroughly examined this
proposal, and recommends that the RAAF Col-
lege relocation project proceed at the estimated
cost of $133.4 million.

Mr President, | would like to thank to my Com-
mittee colleagues and all who helped with these
inquiries, and | commend the Reports to the Sen-
ate.

Question agreed to.
Treaties Committee
Report

Senator WORTLEY (South Australia)
(4.30 pm)—On behalf of the Joint Standing
Committee on Treaties, | present the 68th
report of the committee entitled Treaties ta-
bled on 7 December 2004 and 9 August
2005. | seek leave to move a motion in rela-
tion to the report.

Leave granted.

Senator WORTLEY—I move:

That the Senate take note of the report.

Report 68 contains the findings and recom-
mendations of the committee's review of
three treaty actions tabled in parliament on
7 December 2004 and 9 August 2005. The
proposed treaty actions on which | will
comment relate to: plant genetic resources
for food and agriculture, enabling Australia
to attend the East Asia Summit, and the
transfer to sole Australian ownership of the
Anglo-Australian Telescope.

The International Treaty on Plant Genetic
Resources for Food and Agriculture will
provide a hinding international framework
for the conservation, sustainable use and ex-
change of plant genetic resources for food
and agriculture. This framework is designed
to promote global food security and ensure
the fair and equitable sharing of benefits aris-
ing from plant genetic resources for food and
agriculture.

The plant genetic resources treaty was
first tabled in December 2002 and reviewed
by the treaties committee of the 40th Parlia-
ment until inquiry lapsed on the prorogation
of the parliament. The committee received
evidence from a number of industry groups,
initially presenting reservations about the
treaty. Industry reservations related to the
ratification and implementation of the treaty,
namely, the funding, legal implications and
scope of the treaty. The committee also re-
ceived evidence from the Department of
Fisheries, Forestry, and Agriculture, AFFA,
that industry concerns raised with the com-
mittee could best be addressed by Australia
at the treaty’s governing body mesting, the
first of which is due to take place by June
2006. AFFA advised the committee that for
Australia to partake in the governing body
meeting, it would have to ratify the treaty.
AFFA in turn addressed the concerns pre-
sented by industry groups. At the time of
review, only one industry group maintained
its reservations about ratification of the
treaty. These reservations are included in the
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committe€'s report. Having taken into con-
sideration the evidence received, on balance
the committee believes that the treaty will
ensure that Australia continues to have ac-
cess to overseas sources of plant genetic re-
sources for food and agriculture.

The committee also reviewed the Treaty
on Amity and Cooperation in Southeast Asia,
which aims to promote peace, amity and co-
operation between parties. The treaty on
amity and cooperation is one of the founda-
tion documents of the Association of South-
east Asian Nations, or ASEAN, and includes
a procedure for dispute settlement between
states parties.

In the short term, acceding to the treaty al-
lows Augtralia to attend the East Asia Sum-
mit. The summit is significant because it is
expected to provide a new forum for regional
dialogue, with the potential to make substan-
tial progress on regional economic issues and
strategic cooperation. This includes areas
such as terrorism, regional pandemics and
other issues of regional significance.

During the course of its review, the Aus-
tralian government informed the committee
of its decision to accede to the treaty in order
to prepare for Australia’s attendance at the
East Asia Summit, which is taking place in
December of this year.

The third treaty examined by the commit-
tee will amend the existing agreement relat-
ing to the Anglo-Australian Telescope to
provide for the UK’s commitment to the tele-
scope to continue until Australia obtains sole
ownership on 1 July 2010.

Collaboration with the UK on the Anglo-
Australian Telescope has been a key € ement
in Australia's globally competitive perform-
ance in astronomy. In 2001, however, the UK
advised Australia that it had other astronomy
priorities and so intended to end its involve-
ment with the Anglo-Australian Telescope.
The committee was informed that the UK

would be directing some of its astronomy
assigned funding towards facilities such as
the European Southern Observatory and
Gemini Observatories, both of which operate
next generation eight-metre optical tele-
scopes. Instead of terminating the agreement
with Australia, the UK agreed to amend the
existing agreement to continue the UK’s
commitment to the Anglo-Australian Tele-
scope, but at a reduced level until the termi-
nation of both agreements. The new termina-
tion and the telescope handover arrange-
ments will ensure long-term access for Aus-
tralia to a valuable scientific instrument in
the lead-up to Australia’s acquisition of the
Anglo-Australian Telescope.

In conclusion, the committee believesiit is
in Australia’s interest for the treaties consid-
ered in Report 68 to be ratified.

Question agreed to.
DELEGATION REPORTS

Parliamentary Delegation to China and
Mongolia

Senator TROETH (Victoria) (4.35
pm)—by leave—| present the report of the
Australian parliamentary delegation to China
and Mongolia, which took place from 7 to 19
April 2005. | seek leave to move a motion to
take note of the document.

Leave granted.
Senator TROETH—I move:
That the Senate take note of the document.

| was extremely honoured to be asked, at the
very last minute, to join the Speaker, Mr
David Hawker, on the delegation that he led
to China and Mongoalia. | had not visited ei-
ther of these countries before, and | deemit a
great privilege to have represented the Aus-
tralian parliament in visiting both those
countries. In China, which we visited first,
we visited four cities: Shanghai, Beijing,
Xi'an and Guilin. | must say that, as a first-
time visitor to China, | was overwhelmed by
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what is obvioudly a tremendous amount of
development in harnessing the population
and the resources of such a huge country.
Certainly, we were made aware of challenges
which still face China, and the commitment
of the Chinese government in facing those
challenges made a very strong impression on
del egation members.

China has become a vigorous economy,
with high levels of foreign investment and
strong growth. | beieve that continuing re-
forms, including reform of the financial sec-
tor and further development of infrastructure
and energy capacity, will consolidate gains
and further strengthen the economy. We were
certainly made to realise on every day of the
visit the way in which China is pressing
ahead with what it needs to do and making
use of its tremendous manpower to make
those reforms come true.

We had a large range of meetings with a
range of local and national officials, and we
explored a number of very important issues
in discussions with members of the National
People’'s Congress and national and local
officials, as | said. Some of the key issues
which were raised included China's rapid
growth in recent years and the challenges
and opportunities associated with that growth
and also the proposed free trade agreement
between Australia and China. Given that
China is now the world's sixth largest econ-
omy and among the fastest growing, with an
average growth in GDP of above eight per
cent over the last decade, this is obvioudy a
country with which Australia would want to
be associated in any trade negotiations.

The week after the delegation visited, the
Prime Minister was due to visit. We felt sure
that many of the issues that we did raise
would be carried on by the Prime Minister at
that level with meetings with Chinese offi-
cials. At the same time, it would be true to
say that, as we moved around China, we no-

ticed the increasing disparity between the
amazing economic development and associ-
ated prosperity on one side but also pollution
problems facing the environment, human
rights issues and, of course, the ever thorny
issue of Taiwan.

We were able to discuss these in a rela-
tively unrestricted mode with Chinese offi-
cials and we also gained some interesting
insights from Australian government and
busi ness representatives. That was extremely
valuable, particularly with regard to the
booming economy of Shanghai, which many
Australian businesses seem to see as an open
door through which they will immediately
make a great fortune. Indeed, both the consul
in Shanghai, Mr Sam Gerovich, and some of
the Australian officials that we met pointed
out that this could well be an illusion and
that great care and skill are needed to negoti-
ate the business atmosphere in China rather
than just jumping in at the deep end.

The energy supply constraints certainly
put pressure on the sustainability of China's
growth but, from our point of view as a na
tion, they provide a significant export oppor-
tunity for Australia as a rdiable energy sup-
plier.

The hospitality of the National People's
Congress could not be faulted. We were ex-
tremely well looked after at every turn.
Every effort was made to provide informa-
tion and briefings as wel as tours of the
places that we visited. As a tourist, | was
extremely grateful for the opportunity to
view the terracotta warriors, which must be
one of the most amazing sights on this earth,
as well as parts of the Great Wall of China,
one of the greatest engineering feats ever
executed by man. The scale of life in China
is so much larger than anything which we
can see in Australia that, for me, it was an
extremely instructive visit.

CHAMBER



Monday, 7 November 2005

SENATE 83

We then moved on for a four-day visit to
Mongolia. Again, we were very appreciative
of the warmth and the welcome given to us
and we want to thank everyone who contrib-
uted to that. Australia has a somewhat spe-
cial relationship with Mongolia in that many
of the present members of the Mongolian
parliament have been educated in Australia.
They obvioudy retain very fond memories of
having experienced their tertiary education in
Australia. They would like that opportunity
for many more of their fellow countrymen
and urged us to continue our support of the
Australian development and distance educa-
tion scholarships that we presently provide
under our aid program. The graduates from
Australia who have returned to live and work
in Mongolia, their native country, have
formed a support group in the Mongolian
parliament known as ‘mozzies. Although
that is quite a frivolous term, the group nev-
ertheless provides a very good support base.
The warmth of their welcome and the way in
which they were overjoyed to see Australians
and talk to us about the tertiary ingtitutions
that they had attended and their wish for con-
tinuing support from Australia was some-
thing to see. | think that capacity building of
that kind is the best aid Australia could give.
The current scheme has been running since
1998 and has supported 54 students. A fur-
ther 29 students were supported from 1995 to
1997 under previous schemes. Eight Austra-
lian universities are currently involved, and
26 Mongolian students are undertaking
courses that include public administration,
commerce, law, business administration,
education, environmental management and
devel opment studies.

Mongolia reflected the same economic
atmosphere as China in that there are wide
disparities in income between regions. The
southern part of the country, which is dlightly
smaller than Queensland and where animal
herding is the dominant economic activity

and water resources are relatively scarce, has
developed much more slowly than the north,
which has the mgjor industrial complexes
and abundant water resources. Many rural
communities lack eectricity, water and sew-
erage. There is certainly very poor road and
rail infrastructure. Different rail gauges used
by China and Mongolia exacerbate transport
problems, particularly when you consider
that Mongolia is a landlocked country and
has to depend on those particular links to get
its major produce ouit.

The intensity of the climate was also
something that was severdly brought hometo
us. We were therein April and on at least one
of those days it was minus two or three de-
grees and snowing, even though it was this
country’s spring. | was told that all outdoor
work in the mining communities in Mongo-
lia stops when the temperature drops to mi-
nus 20. We were told that outside tempera-
tures in the winter sometimes drop to minus
40 degrees. Indeed, one of the members of
parliament to whom we spoke said to me,
‘The winter is our enemy and we prepare for
itlikeawar.’

There have been drastic stock losses in
Mongolia in recent years, and in this regard
Australia has contributed further money to
an aid program. | congratul ate the Mongolian
government on its efforts to bring the coun-
try rapidly towards a 21st century market
economy. It has always been under the
domination of either Russia or China and
that domination only ended in 1990. It is
doing atremendous job. It now has a democ-
ratic parliament. Even though there are huge
challenges facing it, the enthusiasm and in-
dustry with which it faces those challenges
gave us great hope for that country.

I would like to thank Richard Selth, the
departmental officer from the Australian par-
liament who accompanied us on this trip and
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wrote our report. Indeed, it was a very suc-
cessful delegation.

Senator BOB BROWN (Tasmania) (4.46
pm)—I was waiting to hear a little more
about the human rights issues that the dele-
gation raised while in China and Mongolia.
Indeed, regarding the matter, it would have
been good to have heard that the Mongolian
authorities had been pressed to come good
on the invitation to His Holiness the Dala
Lama to visit that country. This is what the
people of Mongolia want, but their large
communist neighbour is very desperate to
see that thwarted—of course, | refer to
China. Could Senator Troeth or any of the
other delegate members tell us about the
240,000 people in forced labour and re-
education camps? Did the committee ask the
peopl e representing the communist regime in
Beijing what would happen to Prime Minis-
ter Howard were he to advocate and send
people to set up a Liberal Party or somebody
to establish a Labor Party or a Greens party
in China? As the delegation to a person
knows, anybody exercising such a freedom,
which we take for granted in this country,
would be arrested and jailed—and possibly
bein far more difficulty than that.

Religious freedom in China was not men-
tioned. We know that hundreds of people of
the Falun Gong, Cathalic and other faiths in
China have been tortured and have died un-
der the current regime—and no doubt with
the authority of some of those people that the
delegation so recently supped and had tea
with in China. The Greens and | believe in
communi cations with other countries, but we
also believe in looking people in the eye and
calling a spade a spade. Once again, we have
heard about a feelgood trip to China. No
doubt it was made very comfortable by the
Speaker of the House and the other several
members, because they never traversed
across the line to stand up for those people
who are incarcerated simply because they

wanted to practise freedom of speech, their
right to a political or a religious belief or
their right ssimply to criticise the country.

| wonder if any of the delegates from Aus-
tralia asked about the 23,000 police currently
in the service of the government of the Peo-
ple's Republic of China repressing anybody
who, through the internet, wants to explore
all those things that are available to usin the
West—maybe even to find out what people
are saying about Tibet or Taiwan and inde-
pendence; maybe even just to ask about
workers' rights; or maybe even to find a re-
port on some of the large rural protests that
occur based on poverty, inequity and unfair-
ness that have seen thousands of people im-
prisoned and no doubt many sent to labour
and re-education camp. People in police
states rarely have the gumption to stand up
for human rights and dignities, but those who
have have been bashed, sometimes to death,
asaresult of that.

My Greens colleagues and | of course
want to hear about China and want to know
how we can better foster relationships and,
indeed, trade. But it is not acceptable to have
that if it comes at the price of acquiescence
on not standing up for human rights and dig-
nities that are universally valued, accepted
and signed up to, including by the Chinese
government and by the government of this
country.

Senator MILNE (Tasmania) (4.50 pm)—
| wish to concur with the remarks of my col-
league Senator Brown in relation to this mat-
ter, and | would liked to have heard a great
deal more in relation to what the delegation
had to say about not only the human rights
abuses in China but in particular the envi-
ronment. What we do know is that at least
10,000 people, probably more, every year die
in coamining accidents aone. Just last
week, rescue workers went into a coalmine
in which the poisonous gases were such that
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they were also killed. We have a situation in
Shanghai and Beijing where the watertable is
falling at a rapid rate every year, and it is to
the point where those cities are completely
unsustainable in relation to the use of fresh-
water. Beijing now has the worst air pollu-
tion in the world. Some 400,000 people face
early death as a result of air pollution. One
wonders how they are going to stage the
Olympic Games in 2008, if they cannot bring
the air pollution under control. It is hard to
see how athletes will be able to perform in
those circumstances. There are valleys in
China where there is such intense air pollu-
tion as a result of rapid economic develop-
ment, mining, smelting and industrial pro-
gress that, instead of dealing with industrial
emissions, they have actually shaved the tops
off mountains to try to relieve the pressure of
the emissions trapped in those valleys be-
cause of atmospheric inversion layers.

There are mega human rights issues in
China when it comes to occupational health
and safety and the cost of rapid economic
development. It is al very well for Australia
to go over there and talk up the export of
coal and uranium to China. We ought to also
recognise the consequences of rapid indus-
trial growth in a country which is not
equipped to deal with the environmental
consequences. There are a lot of things Aus-
tralia can do in terms of environmental man-
agement technology and capacity building to
assist in relation to environmental degrada-
tionin China

| am rather concerned about this parlia-
ment sending a delegation to China and
Mongolia which is happy to do the tourist
things and look at the World Heritage sites.
While | do not begrudge them that—the
World Heritage treaty is a fantastic treaty,
and it is great that they visited the Great Wall
of China and the other sites mentioned by
Senator Troeth—I do fed that it would have
been more appropriate if the delegation had

also addressed issues of human rights, occu-
pational health and safety and environmental
management and technology in China.

Australia is going to be seen in a poor
light globally if we continue to talk up trade
with China but look the other way on human
rights. A whole generation of us recall those
tanks going into Tiananmen Square and can
see in our mind's eye what happened to
young people who were protesting for de-
mocracy in China. Setting out to dinner on a
parliamentary delegation and going out and
having a nice look at the Great Wall of China
while forgetting those young people who
died on the streets as a result of their demon-
strations for democracy seems to me to be a
sdl-out of the aspirations of those young
people who were fighting for democracy in
China.

| am one of the people who objected to the
Olympic Games being held in China, be-
cause of the ongoing human rights abuses
and the suppression of the democracy
movement in China. And it is grossly hypo-
critical to talk about bringing democracy to
Iraq without talking about bringing democ-
racy to China. It seems to me that the coali-
tion of the willing was ready to rush into Iraq
on false pretences but is not prepared to
speak the truth about China. It is not pre-
pared to talk about China's nuclear weapons
program and the consequences of sdling
uranium to China. Everyone in this parlia
ment would have to acknowledge that the
likdlihood is that uranium will leak to the
weapons program or displace uranium which
is for the production of nuclear power and
have that uranium go to the weapons pro-
gram. Either way, we have not seen the end
of human rights abuses, environmental
abuses, and premature death because of poi-
soning from industrial pollution.

In my view, we are going to see pressure
for territorial expansion from China because
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of the huge weight of population and the
consequent environmental scarcity. So many
people in such an area will not be able to
sustain themsel ves in terms of land, food and
fresh water. Chinais a huge issue. The emer-
gence of China and India as global economic
powerhouses is the issue for this century. |
do not think it is good enough for an Austra-
lian parliamentary delegation to go to China
and Mongolia without confronting the lack
of democracy in China.

Question agreed to.

LAW AND JUSTICE LEGISLATION
AMENDMENT (VIDEO LINK
EVIDENCE AND OTHER MEASURES)
BILL 2005
First Reading

Bill received from the House of Represen-
tatives.

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (4.56
pm)—I move:

That this bill may proceed without formalities
and be now read afirst time.

Question agreed to.

Bill read afirst time.

Second Reading

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (4.57
pm)—I table a correction to the explanatory
memorandum and move:

That this bill be now read a second time.
| seek leave to have the second reading
speech incorporated in Hansard.

Leave granted.

The speech read as follows—

This bill demonstrates the Government’s ongoing
commitment to combating terrorism.

We have worked hard to ensure that there is a
strong legislative framework in place, with tough
laws that target terrorist activity.

We are also making sure that our terrorism laws
are enforceable.

It is becoming clear that, to successfully prose-
cute a terrorist, it will often be necessary to rely
on evidence from witnesses who are living over-
seas. In some cases a witness may be unable to
travel to Australia to give evidence. For example,
the witness may be incarcerated oversesas.

This bill will ensure that, in terrorism cases, so
long as the defendant’s right to a fair tria is not
infringed, important evidence from overseas wit-
nesses can be put before the court using video
link technol ogy.

The new video link provisions will apply to the
prosecution of terrorism and related offences, and
to proceeds of crime proceedings relating to a
terrorism offence.

The provisions will require a court to alow a
prosecution witness to give evidence by video
link unless to do so would have a substantial ad-
verse effect on the right the defendant to receive a
fair hearing.

They will aso alow a defence witness to give
evidence by video link unless to do so would be
inconsistent with the interests of justice.

The new video link evidence provisions strike a
balance between facilitating the admission of
video link evidence whilst ensuring that funda-
mental safeguards are maintained.

The court will be able to reguire that an inde-
pendent observer is present at the point where the
witness is giving the evidence by video link. This
person will be able to report to the court on the
physical circumstances under which the evidence
is given. This is a safeguard that will ensure that
the court is aware of everything that is occurring
at the point where the witness is giving the evi-
dence.

Another important feature of the new video link
rules is that, if a court refuses to allow a witness
to give evidence by video link, that decision will
be capable of being appeal ed.

The bill will al'so make corresponding changes to
the Foreign Evidence Act 1994 to facilitate the
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use of foreign material, such as video tapes and
transcripts of examinations, as evidence in terror-
ism cases. This will beimportant in cases where it
is not possible to use video link technology, per-
haps because of the laws of another country.

These changes do not affect the rules of evidence,
and the normal protections which apply under
those rules will continue to apply to terrorism
proceedings.

Although the major focus of the bill is on video
link evidence, it also includes a number of other
important legislative amendments.

The bill will amend section 4AAA of the Crimes
Act 1914 to deal with a constitutional issue re-
garding the conferral of non-judicial powers and
functions on Judges of the Federal Court of Aus-
tralia and Federal M agistrates.

The bill will also amend the Crimes Act 1914 to
facilitate the sharing of DNA profiles between
Australian law enforcement agencies over a na-
tional DNA database system.

The bill will also expand the definition of “tape
recording” in the Crimes Act 1914 to enable new
technologies, such as digital audio recording
technology, to be used by federal law enforce-
ment agencies to record interviews.

The bill will also amend the Surveillance Devices
Act 2004 so that, when a surveillance device has
been installed under an authorisation, a warrant
can be obtained to allow that surveillance device
to beretrieved.

The bill also amends the Proceeds of Crime Act
2002 to ensure that third parties (such as the Ad-
ministrative Appeals Tribuna), who carry out
examinations for the Commonwedlth, can be
payed out of the Confiscated Assets Account. It
will also address a technical problem which has
cast doubt over the validity of a number of ex-
aminations that were conducted under the Pro-
ceeds of CrimeAct 2002 after changes were made
to the regulations authorising members of the
Administrative Appeals Tribunal to conduct ex-
aminations.

| commend the bill.

Debate (on motion by Senator Colbeck)
adjourned.

Ordered that the resumption of the debate
be made an order of the day for alater hour.

EDUCATION SERVICESFOR
OVERSEAS STUDENTSAMENDMENT
BILL 2005

ENERGY EFFICIENCY
OPPORTUNITIESBILL 2005

HIGHER EDUCATION LEGISLATION
AMENDMENT (2005 M EASURES No. 4)
BILL 2005

1998 BUDGET MEASURES
LEGISLATION AMENDMENT
(SOCIAL SECURITY AND VETERANS
ENTITLEMENTS) BILL 1998

THERAPEUTIC GOODSAMENDMENT
BILL (No. 2) 2005

First Reading

Bills received from the House of Repre-
sentatives.

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (4.59
pm)—I indicate to the Senate that these bills
are being introduced together. After debate
on the motion for the second reading has
been adjourned, | will be moving a motion to
have the hills listed separately on the Notice
Paper. | move:

That these bills may proceed without formali-

ties, may be taken together and be now read a
first time.

Question agreed to.
Billsread afirst time.
Second Reading

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (4.59
pm)—I move:

That these bills be now read a second time.
| seek leave to have the second reading
speeches incorporated in Hansard.

Leave granted.
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The speeches read as follows—

EDUCATION SERVICES FOR OVERSEAS
STUDENTSAMENDMENT BILL 2005

This bill is fundamentally important to the future
of our international education export industry. It
highlights the value the Australian Government
places on protecting our world-class quality as-
surance and consumer protection arrangements,
and our commitment to responding to emerging
challenges in a globally competitive environment.

The Education Servicesfor Overseas Sudents Act
2000 (ESOS Act) safeguards the reputation of our
onshore industry to ensure that international stu-
dents receive the education and training for which
they have paid. It establishes key elements for the
national regulation of international education and
training services. It aims to protect the reputation
of Australia’s education and training export indus-
try and strengthen public confidence in the stu-
dent visa program.

These protections have brought world-wide rec-
ognition of our quality and innovation in educa-
tion and training, and led to the development of
an export sector which holds a pivota role in
Australia's future.

The hill before the Senate is a clear expression of
the Australian Government’s ongoing commit-
ment to investing in Australia’s international edu-
cation engagement.

The amendments contained in this bill will enable
high quality overseas education providers to es-
tablish institutions in Australia and offer educa-
tion and training services to overseas students.

Specifically, as a consequence of amendments to
the Higher Education Support Act 2003, a foreign
owned university—in this case Carnegie Mdllon
University—will be able to operate as a registered
provider of education services to oversess stu-
dentsin Australia

The amendment proposed by this bill reflects the
Australian Government's commitment to giving
students greater choice in where they may choose
to pursue their studies. That we are able to attract
such an application by a prestigious American
university is a recognition not only that the Aus-
tralian Government’s higher education reforms
are working, but of international confidence in
our own quality frameworks.

The other amendment proposed to the ESOS Act
reinforces the capacity for registered providers to
charge a tuition fee to international students
which covers the costs incurred by those provid-
ers in meeting their obligations under the ESOS
Act and its national code. The amendment recog-
nises the ESOS Act’s aim of strengthening public
confidence in the student visa program by ensur-
ing that only genuine students come to Australia.
The ESOS Act seeks to ensure international stu-
dents are appropriately supported in their choice
to study in Australia and it requires registered
providers to meet a range of obligations to do
this.

| commend the bill to the Senate.

ENERGY EFFICIENCY OPPORTUNITIES
BILL 2005

The purpose of the Energy Efficiency Opportuni-
ties Bill 2005 is to establish the mandatory energy
efficiency opportunities assessments announced
in the Government’s energy white paper, Securing
Australia’s Energy Future, in June 2004.

The hill establishes the Energy Efficiency Oppor-
tunities programme, outlines the broad obliga-
tions imposed on large energy using businesses,
and allows for regulation making to provide de-
tailed requirements for assessment, reporting and
verification, and other eements of the pro-
gramme.

Energy efficiency opportunities will require large
energy using businesses to assess the potential to
improve their energy efficiency and report pub-
licly on the outcomes.

The energy white paper identified the improve-
ment of Australia’s energy efficiency performance
as a key part of the Government’s energy policy,
in order to achieve greater prosperity, sustainabil-
ity and energy security.

EEO takes its place alongside a range of measures
to pursue the benefits of using energy more effi-
ciently—energy market reform, solar cities, im-
proved appliance and building standards and tar-
gets for reduced energy use in government agen-
cies.

The broad range of energy efficiency measures
announced in the energy white paper has the po-

CHAMBER



Monday, 7 November 2005

SENATE 89

tential to increase economic welfare and lower
the rate of growth in greenhouse emissions. Im-
proved energy efficiency reduces overall demand
for energy and will also delay the need for new
energy generation equipment. Energy efficiency
opportunities could ddiver as much as $975 mil-
lion even if only half of them were taken up.

The EEO measure is directed at increasing the
uptake of commercially attractive energy effi-
ciency opportunities in end-use energy in the in-
dustrial, resources, transport and commercial
sectors. It will be targeted at Australia’s largest
energy users—those businesses using more than
half a petajoule of energy per year. Half a peta-
joules would be regarded as a large amount, being
equal to the eectricity needs of 10,000 Australian
households, and cost over $5 million.

The energy white paper estimated that up to 250
companies each use more than half a petajoule of
energy per year in Australia. Together these large
energy using companies account for 60% of total
business energy use in Australian. Improvements
in energy use in the business sector will have
significant potential to improve Australia’s energy
and environmental performance, as well as that of
individua firms.

Australia’s energy efficiency is not improving as
quickly as other countries. The energy white pa-
per recognised that lagging energy efficiency in
Australia could be for a number of reasons. These
include information failures and organisational
barriers, which work against businesses being
able to properly identify, assess and implement
what would otherwise be privately cost-effective
energy efficiency opportunities.

To facilitate the uptake of these opportunities, the
government announced in the white paper that it
will require large energy users to undertake rigor-
ous and comprehensive assessments of energy
efficiency opportunities every five years starting
in 2006, but that commercial judgements by firms
will determine whether investments are pursued.

The white paper announced that businesses would
publicly report the outcomes of their assessments.
This approach ensures that all large energy users
will be able to demonstrate to the community that
they are efficiently managing their energy, with-
out the government becoming involved in com-
mercial decisions. Public reporting will be de-

signed to provide the public with useful informa-
tion while protecting firm's reasonable commer-
cial interests.

From 2006, if a business uses over 0.5 petgjoules
in a year within its corporate group, it will be
required to register under the programme. Once
registered, it will have to prepare an assessment
plan that spells out how it is going to assess the
various parts of its business over the 5 year pro-
gramme cycle.

In line with its plan, the business will have to
undertake assessments of the energy use of vari-
ous operations and to identify cost effective op-
portunities to more efficiently use energy. The
business may wish to plan to do this in stages, to
assess different operations in different years in-
stead of assessing all parts of its operations in a
single year. For example, a corporation may wish
to focus on its coal mining operations in one year,
and on transport or commercial retailing parts of
its business in other years.

The business will then be required to publicly
report on the results of these assessments, and to
include its responses to the opportunities identi-
fied in the assessments. The firm will be free to
make decisions on the opportunities identified as
part of its normal business decision making proc-
€SSES.

The Government is working closely with industry
and state and territory agencies to maximise en-
ergy savings for minimal additional regulatory
burden. Some state and territory governments
already require businesses to monitor energy.
Some businesses already have systematic energy
management in place, undertake energy assess-
ments and report on energy management as part
of sustainability reporting.

We will ensure that this measure is flexible
enough to enable activities that already comply
with the EEO to be recognised and minimise the
burden placed on businesses.

Stakeholders are involved in intensive and con-
tinuing consultations to develop the program.
This will ensure that businesses are fully in-
formed about their obligations, and are confident
that the program is practical and designed to fit
their business processes.
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The Government is working with industry and
other expertise to build on the best of what works
for business in identifying significant energy sav-
ings. The Government will continue to work
closely with industry leaders to develop guide-
lines, materials, training and support to undertake
effective assessments. Recognising and learning
from leading companies and their innovative ap-
proaches to identifying and implementing energy
savings will be an important strategy for achiev-
ing a step change in Australian industries energy
efficiency performance.

HIGHER EDUCATION LEGISLATION
AMENDMENT (2005 MEASURES No. 4) BILL
2005

Before | introduce the specific measures in this
bill I'd like to recap some of our achievementsin
higher education reform to datein Australia.

The Government’s continuing commitment to the
higher education sector is to provide students
with better facilities and more course options
across a range of campuses. The Australian Gov-
ernment’s priorities for higher education are to
ensure that universities continue to diversify, that
they are a part of an internationally competitive
higher education system and that our best univer-
sities continue to remain in the top tier of world
rankings.

Laying the foundation for this commitment is an
increase in public investment in higher education
of $11 billion over 10 years from 2005 to 2014.
As Honourable senators would be aware, in this
year's 2005-06 Budget, Australia’s higher educa-
tion sector will benefit from a record $7.8 hillion
investment from the Australian Government.

The bill now before the Senate is a clear expres-
sion of our commitment to students to provide
real choicein their higher education studies.

The bill will amend the Higher Education Support
Act 2003 to enable high quality foreign universi-
ties to establish institutions in Australia and offer
education and training services to international
and domestic students.

The first of these universities in the Carnegie
Mellon University which proposes to establish a
branch in Addlaide. This proposal has received
the resounding support of the Premier of South

Australia, Mike Rann, and the Minister for For-
eign Affairs.

Carnegie Médlon is a high quality education and
research institution which ranks 38 out of 200 on
the Times Higher Education Supplement ranking
of the top world universities, and 54 out of 500 on
the Jiao Tong University’s ranking of the top
world universities. In 2006 Carnegie Mellon was
ranked first by the US News & World Report
magazine survey of graduate schools in informa-
tion and technol ogy management.

The Australian branch of Carnegie Méllon Uni-
versity is expected to attract more students to
Adelaide from the Asia-Pacific region and con-
tribute to their plan to transform Adelaide into a
globa university city of excdlence. It will also
further internationalise the South Australian
economy bringing further revenue and prestige to
that State.

The introduction into the sector of such a highly
regarding international university will increase
diversity and choice within the Australian higher
education sector, make Australia more globally
competitive and part of the global higher educa
tion market place and attract students from
around the world who are seeking a high quality
education experience.

Carnegie Méllon will welcome its first intake of
students in March 2006. The students will be a
mixture of both Australian and international stu-
dents, who will be offered postgraduate coursesin
public policy/management and information tech-
nology. It is expected that the University will
attract around 50 domestic students in the first
year and up to 200 domestic students by 2009.

The amendments contained in the bill will extend
limited Australian Government assistance to the
Australian branch of the Carnegie Méllon Univer-
sity by enabling the University's eligible Austra-
lian students to obtain assistance such as FEE-
HELP.

The application by Carnegie Mdlon University to
operate in Australia as a foreign owned and oper-
ated university, is the first such application to be
received under Protocol 2, of the National Proto-
cols for Higher Education Approval Processes
which have been in existence since 2000.
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On 4 July 2005, my South Australian ministerial
colleague made a Determination under the South
Australian Training and Skills Devel opment Act
2003 recognising Carnegie Mdlon University as
auniversity for the purposes of that Act.

That legislative action made it possible for me, as
the responsible Australian Government Minister,
to proceed with this bill so that Carnegie Mellon
University can begin operations next year.

This bill also contains a number of amendments
to the Higher Education Support Act 2003 to
strengthen and better reflect the policy intent of
the tuition assurance requirements which all non-
Table A providers are required to have.

Tuition assurance provides comprehensive and
robust consumer protection for students in the
event that a provider ceases to offer units in
which they were enrolled. The amendments will
improve the current protection mechanisms which
allow students to choose either a ‘course assur-
ance option of switching to replacement units in
a similar course with another provider or a ‘stu-
dent contribution/tuition fee repayment’ option of
obtaining their money back for uncompleted
units.

In addition, the changes will ensure that where
students choose the option of student contribu-
tion/tuition fee repayment, their HELP debt will
be remitted and their student learning entitlement
and FEE-HELP balances will be re-credited.
Where students choose the course assurance op-
tion, they will not incur any additional cost for
those units undertaken with the second provider
that replace units uncompleted with the first pro-
vider.

In the case of replacement units, the changes will
protect students who are forced to withdraw be-
cause of ‘special circumstances’ and institutions
which provide the replacement units without any
fee. Students will be able to get a refund without
any impost on the second provider and the Higher
Education Provider Guiddines will set out the
basis for this refund.

I commend the bill to the Senate.

NATIONAL HEALTH AMENDMENT
(BUDGET MEASURES—
PHARMACEUTICAL BENEFITS SAFETY
NET) BILL 2005

The aim of the Pharmaceutical Benefits Scheme
(PBS) is to ensure that Australians have afford-
able access to high quality necessary medicinesin
the community. It does this by subsidising the
cost of PBS medicines and limiting the amount
that people pay for prescriptions at the point of
sae. In addition, the PBS Safety Net protects
individuals and families who need a large number
of medicines from high cumulative costs. The
PBS serves Australians well and is justifiably
regarded as one of the best systems of its kind in
theworld.

Expenditure on the PBS and the Repatriation
Pharmaceutical Benefits Scheme (RPBS) for vet-
erans has grown at an average rate of 12 per cent
per annum for the last ten years. The cost to Aus-
tralia of the PBS and the RPBS was around $6.5
billion in 2004-05.

This bill implements Government Budget meas-
ures designed to support the affordability of the
PBS into the future. The hill increases the PBS
Safety Net threshold over the next four years and
introduces new Safety Net arrangements for early
supply of some PBS medicines.

The measures recognise that the PBS is important
to the health of Australians. The sensible and
practical stepsin this bill demonstrate determina-
tion to preserve this valued part of the Medicare
system for our children, and future generations.
We have a responsibility to keep watch on the
cost of the PBS for the community as a whole,
and the costs for the individuals and families at
the time of purchasing PBS medicines.

The measures also recognise that everyone who
obtains PBS medicines plays a role by accessing
and using medicines wisely.

Increasein PBS Safety Net threshold

The proposed changes will increase the amount of
the PBS Safety Net threshold. The threshold for
general patients will increase by an amount equal
to two general patient co-payments, and the
threshold for concessionals by two concessional
co-payments, each year from 2006 to 2009.
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This means that the general Safety Net threshold,
currently $874.90, will increase progressively by
amounts equal to two indexed co-payments each
year for four years, resulting in a Safety Net
threshold in 2009 which includes 8 additional co-
payments.

The concessional Safety Net threshold, which is
currently $239.20 and equal to 52 prescription co-
payments, will increase by two co-payments each
year to 54 prescriptions in 2006; 56 in 2007; 58 in
2008; and 60 in 2009.

These increases will come into effect on 1 Janu-
ary each year and will be in addition to the usual
annual indexation based on CPI.

Theseincremental changes will result in a gradual
adjustment of the thresholds over several years
and will help to rebalance the way costs for the
PBS as a taxpayer-funded scheme are shared be-
tween the community as a whole and individuals
using medicines.

The reduction in patient co-payments after reach-
ing the Safety Net thresholds will remain the
same. For concessional patients, PBS medicines
will continue to be supplied free of charge after
the concessional threshold is reached. For general
patients, the co-payment will reduce to the con-
cessional amount once the threshold is reached.
The Safety Net co-payment rates apply for the
remainder of the calendar year, except for an
early resupply of a specified medicine which is
not eligible for Safety Net entitlements.

New Safety Net arrangements for early supply
of some PBS medicines

The amendments also introduce new Safety Net
arrangements for some PBS medicines for long
term therapy when a repeat supply occurs within
20 days of a previous supply of the same medi-
cine, for the same person.

The existing PBS ‘immediate supply’ provisions
alow for subsidised resupply of some medicines
to occur within 20 days if the medicine has been
destroyed, lost, stolen, or is required without de-
lay for treatment. If this were to occur for a medi-
cine subject to the new Safety Net 20 day rule,
the co-payment will not count towards the Safety
Net threshold, or, if the Safety Net threshold has
been reached, the usual co-payment amount, not

the reduced Safety Net co-payment amount, will
apply.

The medicines which will fall under these new
provisions will be subject to expert advice from
the Pharmaceutical Benefits Advisory Committee
to ensure that the new rules apply only to those
medicines whereit is appropriate.

The measure supports the Quality Use of PBS
Medicines by discouraging patients from obtain-
ing additional or early supplies in excess of
needs. It will help to reduce wastage and reduce
the risk that excess medicines in the community
can pose to patients and others.

The proposal encourages responsible use of PBS
entittements and Safety Net arrangements. It re-
moves the incentive to obtain extra PBS medi-
cines for the purpose of accessing Safety Net
advantages.

The Safety Net 20 day rule will mean that pa-
tients will achieve the best value for PBS co-
payments by complying with standard PBS enti-
tlements, not by attempting to maximise Safety
Net benefits by obtaining excess supplies.

The Safety Net 20 day rule is a sensible way to
reduce inappropriate demand. The new rule will
only apply for PBS medicines where, on expert
advice, it is appropriate. It is reasonable that if an
additional or early supply of one of these medi-
cines is required, it should be digible for PBS
subsidy but not be eligible for Safety Net bene-
fits.

This approach will discourage unnecessary sup-
ply of PBS medicines and reduce wastage costs.

Importantly, this proposal continues to alow for
access to additional supplies of PBS medicines
under the ‘immediate supply’ provisions, when
that is required. It is fair for the individua, the
PBS, and the community as awhole.

The Safety Net 20 day rule will not apply to PBS
medicines supplied on prescriptions relating to
treatment at a hospital or day hospital facility.
This means that PBS medicines prescribed in
private hospitals; discharge medicines prescribed
at participating PBS-Reform hospitals; and outpa-
tient medications supplied at public hospitals will
not be affected.
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This bill delivers two measures which support
responsible and affordable access to the PBS.

The Safety Net will continue to play an important
role in protecting people from high out-of-pocket
costs for PBS medicines.

The PBS and all who use it will benefit from
changes which reflect sound management and a
commitment to fair affordable access.

THERAPEUTIC GOODSAMENDMENT BILL
(No. 2) 2005

The Therapeutic Goods Amendment Bill (No.2)
2005 being introduced today amends the Thera-
peutic Goods Act 1989 (the Act) to remove the
need to undertake unnecessary patent searches for
certain applicants seeking to list or register a
therapeutic good on the Australian register of
Therapeutic Goods.

The amendments seek to rectify an unintended
consequence of previous amendments which
cameinto force from 1 January 2005 to introduce
into the marketing approval process certification
requirements in relation to patents.

The current patent certification provisions under
the Act require applicants seeking to include
therapeutic goods in the Register to certify either;

that they will not enter the market in a manner
that would infringe a patent on the product, or

if they intend to enter the market before the ex-
piry of any applicable patent on that product, that
they have notified the patent owner of their appli-
cation.

This bill responds to concerns raised by represen-
tatives from the complementary medicines indus-
try, over-the-counter medicines sector and the
Australian biotech industry that the current patent
certification reguirements are onerous and are
broader than they need to be.

This bill narrows the circumstances in which the
patent certificate is required by applicants seeking
to have therapeutic goods included in the Regis-
ter.

This bill amends the Act so that patent certifica-
tion will only be required by those applicants

who are required to submit safety or efficacy data
for the purposes of applying for the inclusion of
the goods in the Register, and

who rely on safety or efficacy data previously
submitted to the Therapeutic Goods Administra-
tion (TGA) by another person in relation to an
approved product, as part of the process for ap-
plying for the approval of that product.

Under the bill, all applicants seeking to list or
register therapeutic goods (except therapeutic and
medical devices) in the Register will either notify
the Secretary that the patent certification require-
ments do not apply, or they will provide a patent
certificate.

This amendment will remove the unnecessary
requirement for the owners of those products for
which the patent certification requirement under
theAct is not relevant.

The practical effect of this amendment will mean
that the majority of complementary medicines
and over-the-counter products and originator
medicines will no longer be subject to certifica-
tion requirements.

Over ninety percent of over-the-counter medi-
cines are registered medicines. Of these registered
over-the-counter medicines, around eighty per-
cent are formulated from well documented active
ingredients where adequate information on the
use and formulation are contained in standard
reference texts. In these cases, the sponsors are
not required to submit safety or efficacy data on
the product. They would therefore not be required
to certify in relation to patents.

For the other twenty percent of registered over-
the-counter medicines, sponsors are required to
submit both safety and efficacy data. They would
therefore be subject to certification requirements
if they rely on safety or efficacy data previously
submitted to the TGA by another person in rda
tion to an approved product as part of the process
of applying for the approval of that product.

The two main exceptions to note for over-the-
counter medicines are sunscreens and medicated
throat lozenges, both of which are listable prod-
ucts. Listed products under section 26A of the Act
do not have to submit evidence or information to
establish the safety or efficacy of their product as
part of the application process for the listing of
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goods in the Register. They are therefore not re-
quired to provide a certificate in relation to pat-
ents.

In the case of complementary medicines, over
ninety percent are listable. Listed products under
section 26A of the Act do not have to submit evi-
dence or information to establish the safety or
efficacy of their product as part of the application
process for the listing of goods in the Register.
Therefore they are not required to provide a cer-
tificatein relation to patents.

The remaining ten percent are of complementary
medicines are registered medicines. This is be-
cause they contain either higher risk ingredients,
for example, ingredients that are scheduled or that
have not been assessed as low risk ingredients, or
make higher level claims.

For these registered complementary medicines,
sponsors are required to submit both safety and
efficacy data. Therefore they would be subject to
certification requirements if they rely on safety or
efficacy data previously submitted to the TGA by
another person in relation to an approved product
as part of the process of applying for the approval
of that product.

For prescription medicines, which are registered
medicines, sponsors are required to submit both
safety and efficacy data. They would therefore be
subject to certification requirements if relying on
safety or efficacy data previously submitted to the
TGA by another person in relation to an approved
product as part of the process of applying for the
approval of that product.

This represents a change from the current re-
quirement whereby sponsors of all products-are
required to provide a certificate in relation to pat-
ents, irrespective of whether they have relied on
someone ese's data in relation to the safety or
efficacy of another product, to demonstrate the
safety and efficacy of their own product.

In the case of originator medicines, the majority
of products (including those registered by bio-
techs) will not have to certify because, athough
they are required to submit safety or efficacy data,
they do not rely on safety or efficacy data previ-
ously submitted to the TGA by another person in
relation to an approved product as part of the

process of applying for the approval of that prod-
uct.

Applicants who are required to submit data to
establish the safety or efficacy of therapeutic
goods as part of the process of applying for inclu-
sion in the Register, and who rely on safety or
efficacy data previously submitted to the TGA by
another person, will continue to be subject to the
certification requirements. This will ensure that
sponsors of generic medicines will have to pro-
vide acertificate in relation to patents.

This amendment will have no added burden on
industry. The notification process being intro-
duced as part of the amendments is simply an
administrative process to ensure that an applica-
tion for marketing approval is not delayed by a
failure to provide certification where it is not re-
quired.
This will not impose a burden as applicants will
know whether or not they are required to submit
evidence or information to demonstrate the safety
or efficacy of their product and whether or not
they are relying on the data submitted by another
party.
Therefore, the notification process will be less of
a burden than the current provisions around pro-
viding a certificatein relation to patents.
While the amendment simplifies the administra-
tive burden on industry, it in no way changes or
diminishes industry’s responsibility in relation to
supplying medicines that fully meet all the exist-
ing safety, quality and efficacy requirements as
set out in the Therapeutic Goods Act.

Debate (on motion by Senator Colbeck)
adjourned.

Ordered that the Education Services for
Overseas Students Amendment Bill 2005 and
the Higher Education Legislation Amend-
ment (2005 Measures No. 4) Bill 2005 be
listed on the Notice Paper as one order of the
day, and the remaining bills be listed as sepa-
rate orders of the day.
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COMMONWEALTH RADIOACTIVE
WASTE MANAGEMENT BILL 2005

COMMONWEALTH RADIOACTIVE
WASTE MANAGEMENT (RELATED
AMENDMENTS) BILL 2005

First Reading

Bills received from the House of Repre-
sentatives.

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (5.00
pm)—I move:

That these bills may proceed without formali-
ties, may be taken together and be now read a
first time.

Question agreed to.

Billsread afirst time.

Second Reading

Senator COLBECK (Tasmania—
Parliamentary Secretary to the Minister for
Agriculture, Fisheries and Forestry) (5.00
pm)—I table two revised explanatory memo-
randa relating to the bills and move:

That these bills be now read a second time.

| seek leave to have the second reading
speeches incorporated in Hansard.

Leave granted.
The speeches read as follows—

COMMONWEALTH RADIOACTIVE WASTE
MANAGEMENT BILL 2005

The purpose of thisbill is to put beyond doubt the
Commonwesdlth’s power to make arrangements
for the safe and secure management of the small
quantity of radioactive waste produced by Com-
monwealth agencies from the use of nuclear ma-
terials in medicine, research and industry.

Radi oactive waste management includes all of the
activities that are involved in the handling, treat-
ment, conditioning, transport, storage and dis-
posal of radioactive waste.

Successive Commonwealth Governments since
the Hawke Labor Government have endeavoured
to make responsible arrangements for managing

Australia’s radioactive wastes. In so doing they
have been defeated by the attitude of State and
Territory Governments who fully agree with the
need for such facilities providing they are “not in
their backyard”.

In an attempt to deal with such parochialism, an
objective, scientifically based, study to find a
highly suitable site for a national low-level radio-
active waste repository was initiated in July 1992
by the then Minister for Primary Industries and
Energy, the Hon Simon Crean MP. After consid-
erable effort and expense this process ended last
year following action in the Federal Court by the
Rann Government to oppose use of the selected
site near Woomera in South Australia.

In response to the intransigence of the South Aus-
tralian Government, the Prime Minister an-
nounced on 14 July 2004 that the national reposi-
tory project would be abandoned and the Com-
monwealth Government would examine sites on
Commonwealth land, both onshore and offshore,
for a co-located facility for management of low
and intermediate level radioactive waste produced
by Commonwealth agencies. State and Territory
Governments are now expected to make ther
own arrangements for managing radioactive
wastesin their jurisdiction, in a manner consistent
with Australia’ sinternational treaty obligations.

In July 2005 | announced that, following a sig-
nificant desk-top examination of Commonwealth
sites, including offshore territories, the Com-
monwealth government will undertake detailed
on-site investigations at three sites on Common-
wesalth owned land in the Northern Territory.

The three sites include a site called Fishers Ridge,
about 43 kilometres southeast of Katherine. The
second site is near Harts Range, 100 kilometres
directly northeast of Alice Springs. And the third
site is Mt Everard, about 27 kilometres directly
northwest of Alice Springs. These three sites are
currently Department of Defence sites owned by
the Commonwealth.

Over the next year a detailed site selection proc-
ess will be undertaken, with a range of studies
being conducted to identify a preferred site or
sites for detailed environmental impact assess-
ment in accordance with the Environment Protec-
tion and Biodiversity Conservation Act. These
studies will include assessment of site characteris-
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tics such as security, transport access and geo-
logical, floral, faunal and heritage aspects.

Subject to environmental approval, the preferred
site and related project proposals will then need to
satisfy the licensing procedures for radioactive
waste management facilities set out in the Austra-
lian Radiation Protection and Nuclear Safety Act.
Subject to these further regulatory approvals, it is
envisaged that the facility will be constructed and
become operational in 2011.

While the Australian Radiation Protection and
Nuclear Safety Act and the Environment Protec-
tion and Biodiversity Conservation Act provide
authority to site, construct and operate the Com-
monwealth Radioactive Waste Management Fa-
cility, legislation is required to reduce the poten-
tial for costly delays by putting these powers to-
tally beyond doubt. Recent statements from the
Northern Territory Government that it will at-
tempt to obstruct the project reinforce the need
for this legislation in the interests of responsible
management of Commonwealth radioactive
waste.

Part 2 of the bill provides clear and express pow-
ers for the Commonwesalth to proceed with activi-
ties necessary or incidental to further investigat-
ing the three sites the Government has identified
in the Northern Territory. This is necessary be-
cause the Territory Government has introduced a
specific law purporting to prohibit the Common-
wesalth from establishing a facility, which could
include activities essential to the process of se-
lecting a site for the establishment of a Com-
monwealth facility. Further, they have made it
clear they will do everything possible to halt or
frustrate the Commonwealth’s actions.

Because of these very real concerns about politi-
cally motivated obstruction of the Common-
weelth’s activities and the need to progress this
important project, the Aboriginal and Torres Strait
Islander Heritage Protection Act 1984 and the
Environment Protection and Biodiversity Conser-
vation Act 1999 will not apply to the site investi-
gation phase of the project.

Part 3 of the bill provides that the responsible
Minister may declare one, or part of one of the
specified sites, as the place where a facility may
be established and operated, subject to the Com-
monwesalth regulatory processes | have mentioned

earlier. Part 3 also allows for an access route to be
declared in order to provide for all-weather road
access to the site.

Part 3 of the bill also effects the acquisition or
extinguishment of all interests, if any, which the
Commonwealth does not already hold in the site
selected for a facility. Part 5 of the bill, impor-
tantly, provides for affected parties, if there are
any, to be compensated on just terms.

A number of existing State and Territory jurisdic-
tions purport to prohibit or regulate the Com-
monwealth’s activities in establishing and operat-
ing a facility and/or transporting radioactive ma-
terial to a facility. State and Territory jurisdictions
may introduce additional legislation purporting to
prohibit or regulate the Commonwealth in these
activities.

Notwithstanding any State or Territory legislation,
Part 4 of the bill provides the Commonwealth
with the express authority to do anything neces-
sary or incidentally required to proceed with the
establishment and operation of a Commonweslth
facility at the selected site, and transport waste to
the facility. To ensure there is no suggestion that
the Commonweelth would seek to circumvent
proper Commonwealth regulatory scrutiny, the
bill explicitly provides that the processes under
the Environment Protection and Biodiversity
Conservation Act 1999, the Australian Radiation
Protection and Nuclear Safety Act 1998 and the
Nuclear Non-Proliferation (Safeguards) Act 1987,
must be complied with.

In particular, the operation of the facility, includ-
ing transport of radioactive waste will proceed in
accordance with licences issued by the Australian
Radiation Protection and Nuclear Safety Agency
(ARPANSA). The highest standards of safety will
be applied to ensure that operation of the facility
does not present a hazard to people or the envi-
ronment in the Northern Territory or along inter-
state transport routes. Transport of radioactive
material has an excdlent safety record interna-
tionally, and in Australia with around 30,000
packages of radioactive material transported
safely around the country each year.

The Government would have preferred to act with
the cooperation of the States and Territories,
whose citizens receive direct and life saving
benefits from the Commonwealth’s activities in

CHAMBER



Monday, 7 November 2005

SENATE 97

this field. As a measure of this Government’s
intentions we have offered to allow access to the
new facility by the Northern Territory for man-
agement of its radioactive waste. However de-
spite the lack of cooperation, we will not shy
away from doing what is required in the interests
of al Australians. It isworth noting that the scien-
tific basis for safely operating a facility such as
the Commonwesalth is proposing is well estab-
lished and widely applied internationally. | have
yet to hear a sensible, practical aternative from
those opposed to the Commonwealth Radioactive
Waste Management Facility.

It is extremely important al Australians under-
stand that we can't expect to receive the benefits
of nuclear-sourced radioisotopes and then totally
disregard or even actively oppose the need for
facilities for the safe, long-term storage of low-
level and intermediate level waste.

On average, every single one of us will benefit
from a medical procedure to either diagnose or
treat a cancer or other disease using a radio-
pharmaceutical sourced from Australia’s only
nuclear reactor. Every year around 400,000 Aus-
tralians undergo medical procedures that use the
isotopes produced by Australia’s only nuclear
reactor and save peoples lives every day.

There are also a host of applications of radioac-
tive materials that we rely upon in areas as di-
verse as sterilisation of bandages, syringes and
women's hygiene products, minerals exploration
and processing, ensuring the safety of oil and gas
pipelines and accurate filling of bottles and cans
containing food and beverages.

To ensure that these medical and industrial proce-
dures and products are available in the future, we
must provide the facilities needed for managing
the small quantity of radioactive wastes that arise
in their production and use.

Passage of the hill is essential if Australians are to

continue to realise the benefits of the wide range
of uses of radioactive materialsin our daily lives.

Full details of the measures in the hill are con-
tained in the explanatory memorandum that has
been circulated to honourable Senators.

| commend the bill to the Senate.

COMMONWEALTH RADIOACTIVE WASTE
MANAGEMENT (RELATED AMENDMENTYS)
BILL 2005

This bill amends Schedule 1 to the Administrative
Decisions (Judicial Review) Act 1977 toinclude a
reference to a decision to select a site for a Com-
monweal th radioactive waste management facility
made by the responsible Minister under Section 7
of the proposed Commonwealth Radioactive
Waste Management Act 2005.

In introducing the Commonwealth Radioactive
Waste Management Bill 2005 | spoke about the
importance of proceeding with the establishment
of a safe and secure facility for the management
of the Commonwealth’s radioactive waste.

Let me make this clear. A number of existing
State and Territory jurisdictions have enacted
legislation that purports to prohibit or regulate the
Commonwesalth’s activities in establishing and
operating a radioactive waste management facil-
ity and/or transporting radioactive material to a
facility. State and Territory jurisdictions may in-
troduce further legislation purporting to prohibit
or regulate the Commonwealth in these activities.

Recent statements from the Northern Territory
Government that it will attempt to obstruct and
delay the project reinforce the need for this bill to
ensure the Commonwesalth can act with certainty,
and without undue interference from vexatious
and wilfully obstructive parties to responsibly
manage Commonwealth radioactive waste.

I commend the bill to the Senate.

Debate (on motion by Senator Colbeck)
adjourned.

ACTSINTERPRETATION
AMENDMENT (LEGISLATIVE
INSTRUMENTS) BILL 2005

CONSULAR PRIVILEGESAND
IMMUNITIESAMENDMENT BILL 2005

Returned from the House of Representa-
tives
Messages received from the House of

Representatives returning the bills without
amendment.

CHAMBER



98 SENATE

Monday, 7 November 2005

ASBESTOS-RELATED CLAIMS
(MANAGEMENT OF
COMMONWEALTH LIABILITIES)
BILL 2005

ASBESTOS-RELATED CLAIMS
(MANAGEMENT OF
COMMONWEALTH LIABILITIES)
(CONSEQUENTIAL AND
TRANSITIONAL PROVISIONS) BILL
2005

AUSTRALIAN TECHNICAL
COLLEGES (FLEXIBILITY IN
ACHIEVING AUSTRALIA'SSKILLS
NEEDS) BILL 2005

MEDICAL INDEMNITY
(COMPETITIVE ADVANTAGE
PAYMENT) BILL 2005

MEDICAL INDEMNITY LEGISLATION
AMENDMENT (COMPETITIVE
NEUTRALITY) BILL 2005

ANTI-TERRORISM BILL 2005
Assent
Messages from His Excellency the Ad-
ministrator of the Commonwealth of Austra-
lia and His Excellency the Governor-General
were reported informing the Senate that he
had assented to the bills.
NOTICES
Withdrawal
Senator WEBBER (Western Australia)
(5.01 pm)—At the request of Senator Evans,
pursuant to notices of motion given at an
earlier hour today, | withdraw business of the
Senate notices of motion Nos 1, 2 and 3
standing in his name for today.
COMMITTEES
Foreign Affairs, Defence and Trade
References Committee
Reference

Senator BOB BROWN (Tasmania) (5.02
pm)—I move:

That the following matter be referred to the
Foreign Affairs, Defence and Trade References
Committee for inquiry and report by 10 Decem-
ber 2005:

All aspects of Australia’s response to the

earthquake catastrophe in Pakistan, Afghani-

stan and India, in particular, the timing, vol-

ume and substance of the Government’s aid.
| simply put it this way: there are 120,000
people, including children, still not being
reached by the emergency rescue efforts in
Pakistan. The scale of the time is absolutely
daunting. Winter is coming on and Australia
has given one-tenth the aid of the Scandina-
vian countries, which have about the same
population, to this extraordinary catastrophe
in our neighbourhood. The $11 million that
has been given or promised compares with
$133 million from Saudi Arabia, $40 million
from Norway, $21 million from Switzerland,
$156 million from the United States, $38
million from Canada, $26 million from the
Netherlands and $64 million from the UK.
My case is this: we can do much better than
that and we must do much better than that.

While | know the government has the
numbers here, let me finally in this short
presentation read what Zobaida Jalal, Paki-
stan's minister of social welfare, said last
week:

The earthquake was a natural calamity that no-
body could do anything about, but if these people
are alowed to die now, that would be more of a
tragedy. It will be on the consciences of many
people and many governments forever.

| urge the government to commit this country
to a much more appropriate humanitarian
commitment to the people suffering in Paki-
stan, in Kashmiir, in India and in Afghanistan.

Senator HUTCHINS (New South Wales)
(5.04 pm)—I rise to support, on behalf of the
opposition, Senator Brown's reference to the
Foreign Affairs Defence and Trade Refer-
ences Committee on this issue. Labor are
very concerned that we have not, in our opin-
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ion, contributed as much as we should have
to the relief effort, particularly in Pakistan, a
country with which we enjoy a special rela-
tionship, which | shall come to shortly. We
are very concerned about the humanitarian
situation in Pakistan, in particular, following
the 8 October earthquake, and it is very
much on our agenda as far as foreign affairs
policy goes. Earlier today, the shadow for-
eign minister, Kevin Rudd, along with our
shadow overseas aid minister, Bob Ser-
combe, renewed Labor’s call for the Austra-
lian government to dramatically increase its
aid to the victims of the South Asian earth-
quake.

Senator Brown outlined, in his brief con-
tribution today, the amounts of money being
spent by other nations on this particular ca-
tastrophe. You may or may not be aware,
Madam Acting Deputy President, that early
last week the official death tall for the disas-
ter in Pakistan was 56,000 people. That has
been revised to 73,276 people, and | am sure
there will be more to be accounted for. It isa
terrible catastrophe and | join with Senator
Brown in inviting the government to agree to
this reference so that we can at least in our
small way put some pressure on the govern-
ment to increase the amount of contribution
it will make, particularly to our ally Pakistan.
There are as many as three million people
remaining homeless almost a month to the
day after this terrible catastrophe, and we in
the opposition feel that the government could
do more.

As Senator Brown has outlined, even a
number of countries that really cannot afford
to make contributions to the overseas aid
effort have done so. You only need to look at
what the Afghan government has done for
Pakistan—they have pledged $US500,000 in
aid. Japan has pledged $US20 million in ad-
dition to other offers, including the dispatch
of troops and transport helicopters. Senator
Brown outlined the generosity that is being

displayed by the European nations. The
United States, in the midst of one of its most
terrible natural catastrophes, Hurricane
Katrina, was prepared to pledge $US50 mil-
lion to the aid effort for that part of the
world.

Through this motion, we are seeking that
the government increase its aid. The UN has
sought $USE50 million to respond to the
disaster. That is what it thinks is required for
the disaster to be dealt with. At this stage
Australias contribution is $14.3 million,
which is $US10.5 million, and that repre-
sents less than 0.2 per cent of the identified
need. Thisis particularly shameful given that
this is only one-third of the total amount of
money that we have seen wasted on govern-
ment advertising for the industrial relations
agenda. The government has pledged $14.3
million to the emergency aid effort for this
catastrophe, yet, as we know, it is quite pre-
pared to spend $55 million of our money on
an education campaign which is nothing
more than a propaganda exercise.

We are concerned that, with the onset of
winter, the plight of the men, women and
children in Pakistan is going to become
worse and their need for our generosity is
going to increase. With heavy snowfalls pre-
dicted in the disaster area this week and three
million people at risk of exposure, the Aus-
tralian government’'s response has been to
donate 1,700 blankets. The government's
response has been inadequate, and the gov-
ernment must do more to help the victims of
this devastating earthquake survive the com-
ing winter.

As| said earlier, this is something that we
should particularly take note of as Pakistanis
one of our alies in the war against terror.
You may recall, Madam Acting Deputy
President, that in June this year President
Musharraf made what | think was his first
visit to Audtralia. It was definitely the first
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visit by a Pakistan head of state to Australia.
| have a copy of the speech the Prime Minis-
ter gave at the luncheon in the Great Hall, in
which he praised the President of Pakistan
for his personal integrity and courage. He
also said a few things that we should take on
board as Australians in dealing with this mo-
tion. To compliment President Musharraf,
Mr Howard said:

But to be the leader of a country and to survive
two assassination attempts within a short period
of time, and to know that there are people within
your country whose only goal is not only to re-
move your government, which you can under-
stand in a democracy, but also to remove it with
violence and with force and, if necessary, includ-
ing your removal from thislife. So| pay tribute to
somebody who has come through the fire of vio-
lent challenge to his position, somebody who has
played a major rolein the fight against terrorism,
somebody who has understood the need to con-
front and defeat the extremist elements within our
society, and they are to be found in many socie-
ties that seek to visit death and terrorism on peo-
ple around the world.

The Prime Minister, in the Great Hall, said
that of the leader of Pakistan, one of our al-
lied nations. We are seeking, through this
motion, to acknowledge that we have a spe-
cial debt to Pakistan and that we should in-
crease our aid effort to them. Further on in
that speech, the Prime Minister said:

Australia and Pakistan have many links of history
and culture. We have many values in common.
We share an inheritance to which both countries
owe much to the British connection.

He went on to say:

And the rich nations of the world, of which
Australia is undeniably one, have obligations to
the poor nations of the world. We have obliga-
tions of aid, we have obligations of heping to
spread democratic institutions, we have obliga-
tions of helping to spread the advantages and the
values of education, we also have obligations of
helping to spread in many countries the values
and the benefits of good governance.

It was only in June of this year that our
Prime Minister sat shoulder to shoulder with
the President of Pakistan, praised him for his
own personal integrity and courage and out-
lined to al of usat that lunch how connected
we are, not only through being part of the
former British Empire, now the Common-
wealth of Nations, but also through the peo-
ple-to-people contact we have had since
Pakistan became independent in 1947. It
sticks in my craw that we cannot be a bit
more generous towards this nation, which is
experiencing terrible catastrophes at the
moment.

| want to remind you, Madam Acting
Deputy President, what the position is—
73,276 people have now been accounted for
as dead, three million plus are homeless and
the plight of those people is going to become
more and more desperate as winter ap-
proaches. We have a duty to our courageous
aly in the war against terror to make sure
that we look after the people in that country
as best we can. We may seem to have been a
little bit mean on this, particularly, as | said
earlier, when we can afford to spend $55
million on a propaganda campaign for the
people of our own country and at this stage
al we can find is $14.3 million to give to
these people in their dire need. Even the
United States of America, in the midst of the
Hurricane Katrina catastrophe, was able to
find $US50 million for the people of Paki-
stan. We can at least do something for them.
We should do more for them, and | hope the
government takes on board the comments
that have been made by the speakers in this
debate.

Senator STOTT DESPOJA (South Aus-
tralia) (5.14 pm)—The Australian Democrats
will also be supporting the proposed refer-
ence before us regarding Australia’ s response
to the earthquake in Pakistan, Afghanistan
and India. We believe, as has been outlined
by previous speakers, that there is a serious
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imbalance in the Australian government’s
response to different international disasters
and to the provision of relief aid. The signifi-
cant differences in aid delivered following
the Asian tsunami, Hurricane Katrina and the
earthquake disaster in Pakistan, Afghanistan
and India highlight the arguably ad hoc way
which our government is taking in relation to
emergency aid. This is something that is
worthy of investigation.

| initially had some concerns with this
motion, and it was partly because of its
specificity. | think that there is time for a
broader debate in this place about aid and
relief generally. However, this motion has
given us an opportunity to explore some of
those issues and work out the criteria on
which government does distribute aid. None
of us want to be churlish about aid that is
given, and |, on behalf of the Democrats as
their foreign affairs and aid spokesperson,
am always the first to commend government
when it provides emergency relief or other
relief, but there is a very strong argument, as
| am sure many senators in this place are
aware, for Australia to start doing a bit more.
Certainly, as | think Senator Hutchins made
clear in his comments, when you start put-
ting therelief effort into context, you see that
some of the decisions bear further explana-
tion and investigation. Indeed, when one
makes some comparisons, particularly in
relation to those three incidents to which |
referred, one starts to wonder on exactly
what basis money is allocated and why it is
so radically different in some circumstances.

In response to the Asian tsunami, in
which, as we know, more than 220,000 peo-
ple died, the Australian government pledged
$1 billion through the Australia-Indonesia
Partnership for Reconstruction and Devel-
opment to assist the millions of people who
lost their homes and livelihoods—and rightly
s0. Our government did the right thing. The
government also responded to Hurricane

Katrina, pledging $10 million to assist in the
relief efforts for the 300,000 people who
were forced to leave their homes and to sup-
port the families of the more than 1,000 peo-
ple who were killed. Again, | commend the
government for that response. In response to
the recent earthquake in India, Afghanistan
and Pakistan, the government pledged $14.3
million to assist the millions of people—and
we are talking millions of people—who lost
their homes and livelihoods and to support
the families of the estimated 40,000 people
who lost their lives.

There is a bit of a disparity here. Obvi-
oudly | am not suggesting that all of these
events are easily comparable, but there
clearly is a disparity. It istime for a clarifica-
tion of the way the government assesses its
response to international disasters and
events. |, the Democrats and, | am sure, the
Australian people would be interested to
know what criteria the Australian govern-
ment uses to respond to international emer-
gencies and other disasters. For example,
what prompted the government to allocate
$10 million in aid to assist the 300,000 peo-
ple in New Orleans, while the millions of
homeless in Pakistan and India are getting
the same amount? There should be some
further explanation. Perhaps through this
committee there is an opportunity not just to
examine the negatives but to actually look at
constructive ways to deal with future alloca-
tions and responses.

Madam Acting Deputy President Moore,
you and | both know through some of our
work the good work of AusAID. Indeed, at
times | am very proud when | go to other
countries to witness the work of AusAID. |
feel very proud on behalf of our country, our
community and our government. However,
there is a lot more that we could be doing,
and | would like to see Australia doing more.
| notice that in recent listings we are down to
about 16th out of the 22 OECD donor na-
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tions and, if we keep up our rate of aid, we
are going to continue to dlip further down—I
think 18th place is estimated. That is not
good enough for a relatively prosperous na-
tion such as we are. We are way short of our
UN recommended targets when it comes to
aid. Thisis a debate we do not often have in
this place. It is an investigation we rarely
have. This motion for reference give us that
opportunity.

| want to know whether the deivery of
emergency aid is based on policy—foreign
policy directives, for example—immediate
human need or compassionate grounds. It
was interesting listening to Senator Hutchins
in relation to Pakistan. He made a good
point. We should be supporting our allies—
aliesin whatever sense or respect. However,
given the comments by President Musharraf
on the weekend, he was not too pleased by
the international community’s response to
this disaster. In fact, his words were very
strong and pointed. Those words over the
weekend gave me reason to reconsider Sena-
tor Brown's motion. Before you came back
to the chamber, Senator Brown, | was saying
that the specific nature of this motion was of
concern to meinitially because | do not want
it to be just about a single event. | want usto
look at the broader debate. But this does give
us the opportunity to do that, and | think this
particular event—the reference that has been
mooted—highlights all the things that are
right and all the things that are wrong, in a
way. Those comparisons that we have all
referred to make it very clear that there are
disparities and problems.

The Democrats have put on the record that
we would like to see a broader debate on and
inquiry into foreign aid. We recognise, as |
am sure everyone here does, that two-thirds
of the world's poorest people live in Asia.
However, we want to know why 51 per cent
of country-allocated aid is budgeted to go
only to the Pacific, despite the fact that the

Pacific contains only 0.4 per cent of the very
poor in the Asia-Pacific region. Again, | am
not arguing for aid to be taken away from
particular countries. | just want us to have a
context and perspective when we are dealing
with these issues. Unfortunately and tragi-
cally, as we have discovered, we deal with
human disasters regularly. We need to have
criteria and an action plan that make very
clear what we are doing and why we are do-
ing it. If we are favouring particular coun-
tries or regions then we need to know why.

On a concluding note: | agree with the
speaker before me, Senator Hutchins, that
when you look at the vast amount of dol-
lars—the millions of dollars—being spent on
an ad campaign, a propaganda campaign, in
this country it does make this debate look a
little obscene. We are talking about $14.3
million going in response to one of the great-
est catastrophes we have seen in decades. We
really could do a bit better. My role in this
inquiry process, should it happen, will be to
examine some of these issues with a view to
the future and to a positive and constructive
outcome. On that basis, | hope that the gov-
ernment will support the reference in the
motion before us.

Senator JOHNSTON (Western Australia)
(5.22 pm)—May | commence my remarks in
responding to the earnest comments of sena-
tors on this subject by saying that Australia
has extended and reiterates its condolences
to families and victims affected by this mgjor
disaster in Pakistan, particularly in Kashmir,
and adjacent in India. The earthquake, meas-
uring 7.6 on the Richter scale—whichis very
high—occurred around 1.50 pm on 8 Octo-
ber this year, approximately 100 kilometres
north of Pakistan's capital, Ilamabad. It af-
fected regions spread over a wide area, as
one would understand, including Muzaffara-
bad, the Jhelum Valley, the Neelum Valley,
the small city of Bhag and the Kaghan Val-
ley, and the epicentre, at 7.6 of the Richter
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scale, focused on the small town of Ghori, in
Kashmir. Over the next number of weeks,
major aftershocks, many reaching in excess
of six on the Richter scale, followed, causing
further damage and injury. The death tall
now stands at more than 73,000 people, and
it is expected torise. It is currently estimated
that over 69,000 people have been injured
and 3.3 million people have been left home-
less.

Funding to Australian non-government
organisations has been provided to organisa-
tions that have an established presence or a
Pakistan partner NGO responding to the dis-
aster. These include the Australian Red
Cross, Oxfam Audtralia, Care Australia,
World Vision Audralia, Caritas Australia,
Save the Children Australia, Plan Interna-
tional, the Fred Hollows Foundation,
AUSTCARE and TEAR Audtralia. These are
al organisations which are working with
partners or alone in Pakistan who have re-
sponded to this disaster.

In line with the geographic focus of the
broader Australian government's develop-
ment work, | can report to the Senate that our
response to disasters remains primarily fo-
cused on the South-East Asian area and on
the Pacific region. In response to Senator
Stott Despoja’s very reasoned argument,
there is a rationale behind our approach. In
responding to disasters in other parts of the
world, AusAID’s response and Australia's
response is guided by our ongoing responsi-
bilities to the Asia-Pacific region, the re-
sponse by other donors and our capacity to
assist and to make an effective contribution
in circumstances that are not in our near
nei ghbourhood.

With respect to many of the comments,
there needs to be a greater understanding of
what we have actually done in regard to this
disaster in Pakistan. We have currently
committed $14.5 million. It is largey fo-

cused on a whole range of individual meas-
ures. On 9 October, we immediately contrib-
uted $500,000 to the International Federation
of the Red Cross and Red Crescent Societies,
following the initial damage assessments,
enabling the federation to mobilise staff and
begin to provide medical and shelter assis-
tance. Within 24 hours of this early response,
we had committed a further $5 million to
quickly support the United Nations, the Red
Cross and non-government organisations that
could immediately be effective and work
closely with Pakistani authorities in getting
to what is a very isolated region. Twenty-
four hours later, Australia provided a further
$4.5 million to assist in mobilising teams
into the region. On 22 October, a further $4.2
million was committed to provide support to
the ongoing relief efforts.

To date, we have provided $7.5 million to
the revised United Nations flash appeal and
we continue to monitor reporting from Is-
lamabad on conditions in the quake-affected
regions and progress in meeting the appeal.
Concurrent with this funding, on 17 October
AusAID also mobilised a five-person critical
infrastructure assessment mission that spent
10 days in Pakistan looking at quake dam-
aged medical and educational structures and
public housing. So the government's re-
sponse has been one of looking at where
Australian taxpayers funds might best
achieve the most significant and positive
outcomes on the ground in Pakistan. It is
simply not a matter of writing a cheque and
saying, ‘Well, that'll be good—and the big-
ger the cheque, the better.” We have had to
focus and target our aid so we can guarantee
that the intended beneficiaries actualy re-
ceive the benefit that all of us would want
them to have.

The critical infrastructure assessment mis-
sion has conducted a preliminary briefing on
the findings with the Pakistani authorities as
well as the United Nations and the World
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Bank infrastructure teams in Islamabad. So
there has been a careful, proper and reasoned
approach to how our aid dollars are ex-
pended. AusAID will await the advice of
Pakistan of the priorities before formulating
options for decision by the Minister for For-
eign Affairs, Mr Downer. To meet immediate
humanitarian needs—and, for the benefit of
senators, can | say that these are some of the
things that | have heard misquoted, and the
numbers from some senators have been
wrong to this point—the government’s aid
agency, AusAID, has provided 6,500 blan-
kets, 330,000 water-purifying tablets, 1,080
vials of tetanus vaccine and 1,000 sleeping-
bags. As an additional contribution to the
United Nations flash appeal, AusAID has
tasked the Australian Registered Engineers
for Disaster Relief to provide staff to UN
agencies already in the field. To date, two
Australian engineers, one health official and
one senior site planner have been deployed.
These attachments will assist UN agencies
that are currently mobilised to maintain their
tempo in the short window we face before
the onset of this winter.

Australia continues to monitor the situa-
tion in Pakistan and investigate options for
further Australian assistance, bearing in mind
that this is under the umbrella of us looking
to make an effective contribution in the light
of the response by other donors and ascer-
taining exactly what is appropriate for the
circumstances on the ground. Australia’'s na-
tional and overseas response capability has
been, over many years, proven and effective.
I would reject any contention in this place
that we simply have not responded in any
adequate or timely fashion. We have consid-
erable experience, with Cyclone Tracy, dat-
ing back over 30 years now; national bush-
fires; the Bali and Jakarta bombings; the tidal
wave on the north coast of New Guinea,
which | think was in 1997; and of course the
Indian Ocean tsunami. Arising from all of

these, we have a considerable, flexible, well-
resourced and nationally coordinated capa-
bility to respond to these sorts of disasters.

When events in the Asia-Pacific region
require an Australian response, we are pre-
pared and equipped. The standing arrange-
ment with the governments of France and
New Zealand, the FRANZ agreement, guides
and coordinates our respective responses to
Pacific cyclones and natural disasters.
FRANZ officials meet regularly, with annual
planning meetings and biannual desktop ex-
ercises. When Australia responds to eventsin
South and South-East Asia, AusAlID, Emer-
gency Management Australia and the Austra-
lian Defence Force have an established and
well-rehearsed protocol. AusAssist Plan en-
ables the Australian Defence Force and fed-
eral and state medical, bushfire, urban re-
search and rescue assets and teams to be
quickly deployed to areas in our region to
assist our near neighbours in the event of
such disasters. That is our priority. That is
not to diminish our commitment to a disaster
such as this, but our priority commitment is
to our near neighbours in the Asia-Pacific
region.

AusAID also maintains an emergency
store in Sydney with commonly required
relief  items, namely blankets, water-
purifying tablets, tarpaulins, plastic sheeting
et cetera. Many of those were deployed to
the province of Aceh. Currently, AusAID is
exploring, with key Australian NGOs, the
establishment of other emergency stores and
facilities which may further assist the people
of Pakistan. So the response, | can tell the
Senate, has been swift and has been meas
ured in seeking to ascertain precisely what is
happening on the ground so that Australians
can be assured that the government is provid-
ing a proper level of support to the govern-
ment and authorities in Pakistan to alleviate
this dreadful situation, but is not simply pro-
viding a blank cheque. We are providing as-

CHAMBER



Monday, 7 November 2005

SENATE

105

sistance where it is required and we are pro-
viding financial support where it will do the
best work.

Senator MILNE (Tasmania) (5.32 pm)—
| thank the government for their response. |
rise to comment further and to support Sena-
tor Brown's motion. | note that on 19 No-
vember 2005 President Musharraf is going to
address a special donors' conference in Is-
lamabad because commitments for rehabili-
tation and reconstruction are far short of
needs. The UN Secretary-General, Kofi An-
nan, will fly to that meeting in Islamabad,
and | ask the government: who from the Aus-
tralian government is going to be at the
meeting in Islamabad on 19 November to
listen to what is going on and to contribute
appropriately? Whilst we obviously support
this motion for a reference to a committee
for inquiry, we know right now that this
meeting is to be held on 19 November, and it
would be totally irresponsible if Australia
does not respond. So | would like to know
from the government who is going to be at-
tending that meeting on 19 November.

UNICEF has already described this disas-
ter as ‘the children’s catastrophe’. That is
because schools collapsed all over Pakistan
and al over the whole region. Seventeen
thousand children were killed, 10,000
schools were destroyed and thousands upon
thousands of children have been left para-
lysed and with amputated limbs. Due to de-
lays in reaching these children after their
schooals collapsed, their wounds became in-
fected and this led to amputations.

This massive humanitarian disaster is by
no means over. It is three weeks until winter.
We are then likely to see even more deaths.
As my colleague said, 120,000 children are
still stranded with their parents in mountain
hamlets. The ecological consequences also
go on, with landslides, muddlides and flash
flooding expected in the months to come.

The damage to irrigation systems means that
we are going to see a reduction in agricul-
tural production in the next season and,
therefore, a lack of capacity in the commu-
nity to feed themselves. We are going to see
migration to urban areas, where sanitation
and water contamination are real problems.
There is a strong risk of an epidemic of dis-
ease due to contaminated drinking water,
lack of sanitation and so on.

It is all very well to say that our focus is
the Asia-Pacific region, but we did come
forth with money for New Orleans in a
timely fashion. Is it appropriate to give the
same amount of money when the scale of the
disaster is so much larger in terms of loss of
life and ongoing consequences? We cannot
stand by and allow these people to freeze to
death in the coming months—because that is
what will happen. The other issue is the in+
pact, particularly on women. The aid people
working in the communities there say that
clothes aid was spread everywhere, whereas
other vital items such as tents were in short
supply. Men were seen along the roadside
and in the relief camps getting their portion
of aid supply, while women and children
were mostly seen in very rudimentary shel-
ters in open spaces. Reportedly, communities
of poor people in remote areas and single
women faced difficulty in getting access to
aid at all.

We are seeing death on a mega scale, and
it is ongoing. As my colleague said, we could
not have foreseen the earthquake but we can
foresee the humanitarian and ongoing eco-
logical disaster and the reconstruction that is
going to be needed in the years ahead. The
only way that you get peace in the longer
term is to invest in peace. To do that, you
assist with compassion and with appropriate
capacity building. Thisis an unstable region,
politically as well as geologically. We know
that, and if we want to build a generation of
people brought up with ecological scarcity
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and with resentment because, at the time
they needed help, people did not come to
their aid then we are going the right way
about it by not addressing this absolutely
appalling humanitarian tragedy in Pakistan at
thistime.

| have a colleague who works with me in
the World Conservation Union who says that
nothing the media reports so powerfully pre-
pares you for the shock and the horror that
one experiences when you actually walk
through the debris of this calamity. The para-
dox of the destruction taking place in some
of the most spectacular landscapes on planet
Earth gives the experience a bizarre facet
even as the relief effort is bravely sustained
against enormous odds. He reminds me that,
to the best of his limited knowledge, no
earthquake or natural disaster in recent re-
corded history has destroyed and disrupted
so many livesin so difficult aterrain.

While all mountain ecosystems are fragile
and vulnerable, post the earthquake, an im-
minent freezing winter, blocked roads and
pathways, and unpredictable landslides make
relief and rehabilitation an awesome, daunt-
ing challenge. Even with the extraordinary
response by the people of Pakistan to this
challenge and even with valuable support
from overseas sources, the task remains for-
midable. So | ask again, in supporting the
reference to the committee: who from the
caalition is going to the meeting on 19 No-
vember in Islamabad to specifically speak
for Australia as the world gathers at the be-
hest of Kofi Annan, the UN Secretary-
General, who recognises that the world is
beginning to turn its back in the hour of
greatest need in this part of our planet?

Senator BOB BROWN (Tasmania) (5.38
pm)—I thank those who have contributed to
the debate. | do not know; there is something
missing in the human psyche that very often
allows busy people in very powerful places

to fail to relate to people who suffer great
tragedy, indignity and irreparable harm in
their lives. To me, thisis one of those cases. |
was recently talking with a friend in Sydney
who said that a friend of his had lost 11 fam-
ily members in this tragedy in Pakistan. |
have not read that anywhere in Australia. Itis
as if it does not relate to us. Quite a few
other people in Sydney have also lost family
members and friends in this appalling trag-
edy. When one reads the front page of the
current Guardian Weekly about the kids who
are having limbs amputated, who are going
through terrible suffering and indignity and,
above al, who have seen school friends flat-
tened and have lost their parents and rela
tives, it is heart-rending, and we cannot undo
that.

But we now have our eyes wide opento a
possibly bigger death toll as the winter
comes on. There is no sanitation, there is no
clean water, there are no good food supplies
and there is no protection. We read about
kids who have already been picked out by
unscrupulous people for prostitution and la-
bour for years and years because they have
got nobody left to defend them. What can we
do? We can certainly rapidly come to the aid
of Pakistan, which does not have the where-
withal to give these people medicine, food,
shelter and warmth during the coming win-
ter.

We can have a bit of lateral thinking. Lots
of people | know have got seeping bags
which are stuck in their cupboards—good
quality sleeping bags, bought for the once-
only outdoors trip. The government says:
‘“WE're sending a thousand sleeping bags to
Pakistan.” On my calculation, with 3% mil-
lion people homeless, that means there is one
sleeping bag per 3% thousand people. |
would guarantee that there are tens of thou-
sands of high-quality sleeping bags just stuck
in cupboards in Australia which could save
lives. | ask the government: will it coordinate
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an effort to get those sleeping bags together
and take them in a plane across there and
distribute them to the men, women and kids
who are facing minus 10 or minus 20 de-
greesin the coming months out in the open?

| do not know; are ordinary tents that we
take for granted of value here or do they
have to be coordinated, the same size and
taken in a uniform way? If not, | am sure
there is a lot that Australians could do there
as well. | take my hat off to the people in
Queensland who raised the money and im-
mediately got 1,000 tents across there by
working in the public domain.

But | want to come back to the govern-
ment’s contribution. It is miserly—$14 mil-
lion so far from a government that has spent,
we are told, over $100 million this year on
advertising and, we know, four times as
much money just on advertising for the in-
dustrial relations campaign. It is money into
thin air. Who is that really going to help?
Sure, we live in a materialist society in
which the impulse to buy promotes the econ-
omy and in which there is the chimera of
belief that it makes us better people to have
this or that good based on advertising, and
the biggest advertiser in Australia is the gov-
ernment. Surely it could pull in the belt a bit
there and send a few tens of millions of dol-
larsinstead to Pakistan.

These are our neighbours. On the planet
these days, everybody is our neighbour ex-
cept we arerich and they are poor. Asakid, |
read with huge dismay about the Irish famine
in the 1840s. Not a few of our forebears,
luckily for them, managed to get out of that,
survive it and get to this country one way or
another and, of course, elsewhere around the
world in the Irish diaspora of the time. The
population of eight million was halved. It is
not known how many million people—men,
women and kids—starved to death in Ireland
while England was a country of plenty. What

is more appalling than that is that ships were
actually taking some food out of Irdland to
Liverpool and elsewhere because that coun-
try wasrich. This was in the middle of highly
religious Victorian Britain.

Surely we can do better 160 years down
the line. Pakistan is our Ireland. The gov-
ernment is not going to come under criticism
for rapidly sending much more money and
goods to the aid of this stricken mega-
disaster. The government says it is sending
1,008 doses of the anti-tetanus vaccine.
Really? There are 3¥2 million people home-
less and needing medicines and 120,000
children still stranded with their parents in
the mountains and we are sending 1,008 anti-
tetanus doses. Of course thereis alimit toit.
Of course this is being coordinated with in-
ternational aid. President Musharraf, the ally
who has risked repeated assassination at-
tempts because he has supported the Bush
administration and the Howard government
with the intervention in Irag—sorry; the war
against terrorism, as it is described, not the
intervention in lrag—is now appealing to the
world to help. And here is Pakistan with 12
helicopters in total, bless its heart. It has a
massive population but with massive pov-
erty—and with massive cruelty coming out
of this natural event, whichis leading into an
oncoming disaster which, next time round, is
human made. It is not because we are going
over there to hurt people; it is because we are
not going over there to help. We are a mega-
rich country. Thisis an appalling human dis-
aster. | appeal to the government to think this
over again. | appeal to the government to
look again at the words of Pakistan's minis-
ter for social welfare, Zobaida Jalal, who
said just last week:

The earthquake was a natural calamity that no-
body could do anything about, but if these peo-
ple—

referring to the millions who are homeless—
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are allowed to die now, that would be more of a
tragedy. It will be on the consciences of many
people and many governments for ever.

If we cannot do it for the Pakistanis' sake, let
us do it for the sake of our own consciences.

Question put:

That the motion (Senator Bob Brown'’s) be

agreed to.
The Senate divided. [5.52 pm]
(The President—Senator the Hon. Paul
Calvert)
Ayes............ 31
Majority......... 2
AYES
Allison, L.F. Bartlett, A.J.J.
Bishop, T.M. Brown, B.J.
Brown, C.L. Campbell, G. *
Conroy, SM. Crossin, P.M.
Evans, C.V. Faulkner, J.P.
Fielding, S. Forshaw, M.G.
Hutchins, S.P. Kirk, L.
Ludwig, JW. McEwen, A.
McLucas, J.E. Milne, C.
Moore, C. Murray, A.JM.
Nettle, K. O'Brien, K.W K.
Polley, H. Sherry, N.J.
Siewert, R. Stephens, U.
Sterle, G. Stott Despoja, N.
Webber, R. Wong, P.
Wortley, D.
NOES
Abetz, E. Adams, J.
Barnett, G. Boswell, R.L.D.
Brandis, G.H. Calvert, P.H.
Chapman, H.G.P. Colbeck, R.
Coonan, H.L. Eggleston, A. *
Ellison, C.M. Ferguson, A.B.
Fierravanti-Wells, C. Fifield, M.P.
Heffernan, W. Humphries, G.
Johnston, D. Joyce, B.
Kemp, C.R. Lightfoot, P.R.
Macdonald, JA.L. Mason, B.J.
McGauran, J.J.J. Minchin, N.H.
Nash, F. Parry, S.
Ronaldson, M. Santoro, S.

Scullion, N.G. Troeth, IM.
Trood, R. Vanstone, A.E.
Watson, JO.W.

PAIRS
Carr, K.J. Campbell, I.G.
Hogg, J.J. Patterson, K.C.
Hurley, A. Payne, M.A.
Lundy, K.A. Macdonald, 1.
Marshall, G. Hill, R.M.
Ray, R.F. Ferris, JM.

* denotes teller
Question negatived.

MIGRATION LITIGATION REFORM
BILL 2005

In Committee
Consideration resumed.

The TEMPORARY CHAIRMAN
(Senator Moore)—We are dealing with
Greens amendment (1) on sheet 4637 re-
vised.

Senator LUDWIG (Queendand) (5.55
pm)—When we were debating this earlier
today, Senator Bartlett was making a submis-
sion about the Greens amendment, and |
wanted to add something to that. We are con-
sidering the Migration Litigation Reform Bill
2005, in committee, to which the Greens
have sought to move amendment (1), which
is insertion 3AA, and goes to ‘no detention
without judicial review'. If you look at the
way the Department of Immigration and
Multicultural and Indigenous Affairs has
operated in this area, it is no wonder the
Greens are now seeking to move this
amendment in respect of the way the deten-
tion regime should operate.

This amendment provides that a person
who is detained can go before a court for a
determination of the lawfulness of the deten-
tion and be released if the court finds that the
detention is not lawful. There are two parts
to that. It does not prevent the operation of
the migration legislation in that compliance
officers can detain an unlawful noncitizens;
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that is what the legislation currently provides
for in the operation of sections 189 and 196.
Greens amendment (1) provides that, once a
person has been detained, they can seek to
challenge the lawfulness or otherwise of that
detention.

In the Cornelia Rau or Vivian Solon cases,
such a provision may not have been of any
great advantage. But the issueis a bit broader
than that, because of course we do not know
whether they will be able to access legal as-
sistance—whether the government will en-
sure that in the detention centres themsel ves
there is sufficient information available for
those people who have been detained to ac-
cess legal assistance.

Putting al that aside for the moment, we
do know that the government are examining
221 cases over which there is a question
mark as to whether or not a person has been
detained lawfully. While we have not yet got
the full answer back from estimates, we do
know that the government maintain that,
from those 221, they pulled out all of the
cases which are ‘released not unlawful’. It is
aquaint way of saying that they are not sure,
I think—but perhaps some of them were de-
tained unlawfully. The answer the govern-
ment seem to submit is that there is a possi-
bility that these people were detained unlaw-
fully.

What we are faced with, and what | sus-
pect the Greens amendment is aimed at—
although they can argue it for themselves—is
providing an avenue where, if a person does
think that they have been detained wrong-
fully, there is a possibility that they can go
before a court and have that determined at
the earliest possible time. This would ensure
that we do not see someone being detained
for an extended period of time, only to find
out that they have been detained unlawfully.

To argue from the government’s perspec-
tive, there are a couple of points that can be

made about that. Not all of them will be
aware at the point of detention whether they
are unlawful. There will be instances where
the unlawfulness might arise through the
operation of law or a decision of a court,
which subsequently impacts upon their situa-
tion, and therefore creates a situation where
they then would be considered not unlawful.
The section might also be boosted by dealing
with that situation, but it might not be ame-
nable to that. But what it at least does ensure
is that, for those cases where there is an ar-
gument that could be put that the person has
been detained unlawfully, that at least can be
decided by someone €else other than DIMIA.
Although DIMIA have, to this extent, sought
to reform the area, they have naot, as far as |
can determine from questioning at estimates,
sought to change or rewrite their policy—
their Migration Series Instruction—in this
area. | am happy for the minister to correct
me on that.

The answer | got from estimates as to the
detention regime—and the advice to the
compliance officers as to how they operate,
although they are getting additional train-
ing—does not appear to disabuse me of the
view that errors could still be made and that
matters could still arise where the detention
would possibly be unlawful, or would be-
come unlawful very soon after the detention,
and that that would not be remedied by a
third party—in this instance, by judicia re-
view. Therefore, even in that narrow area, it
is, | think, one of those amendments that the
Labor Party can support. | think it does go to
trying to address some of the problems that
have arisen in this area.

On the other hand, the department could
have corrected itself a lot earlier. It could
have been a little bit more open about how
the Vivian Solon matter and the Cornelia
Rau matter occurred. It could have been a bit
more forthcoming with the provision of the
Penfold report—although | hear that it is a
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cabinet document; but | am sure there are
other ways to ensure that those recommenda-
tions are at least understood by al parties.
But that is not the wish of this government.
The wish of this government is to have a
report and make it a cabinet document—
make it inaccessible. The government can
always make those public; they can choose
to do that if they wish. They did not in this
instance, so we do not know what recom-
mendations might have been suggested. This
might have been one of them. It might have
been an area where the Penfold report de-
cided it did require that check at the point of
detention. Therefore, for those reasons, La
bor is minded to support the amendment.

Question put:

That the amendment (Senator Nettle's) be
agreed to.

The Senate divided. [6.08 pm]
(The Chairman—Senator JJ Hogg)
Ayes............ 30
Majority......... 2
AYES
Allison, L.F. Bartlett, A.J.J.
Bishop, T.M. Brown, B.J.
Brown, C.L. Campbell, G. *
Conroy, SM. Crossin, P.M.
Evans, C.V. Faulkner, J.P.
Forshaw, M.G. Hogg, J.J.
Hutchins, S.P. Kirk, L.
Marshall, G. McEwen, A.
McLucas, J.E. Milne, C.
Moore, C. Murray, A.JM.
Nettle, K. Polley, H.
Sherry, N.J. Siewert, R.
Stephens, U. Sterle, G.
Stott Despoja, N. Webber, R.
Wong, P. Wortley, D.
NOES
Abetz, E. Adams, J.
Barnett, G. Boswell, R.L.D.
Brandis, G.H. Calvert, P.H.
Chapman, H.G.P. Colbeck, R.
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Coonan, H.L. Eggleston, A. *
Ellison, C.M. Ferguson, A.B.
Fierravanti-Wells, C. Fifield, M.P.
Heffernan, W. Humphries, G.
Johnston, D. Joyce, B.
Kemp, C.R. Lightfoot, P.R.
Macdonald, JA.L. Mason, B.J.
McGauran, J.J.J. Minchin, N.H.
Nash, F. Parry, S.
Ronaldson, M. Santoro, S.
Scullion, N.G. Troeth, JM.
Trood, R. Watson, JO.W.

PAIRS
Carr, K.J. Patterson, K.C.
Hurley, A. Payne, M.A.
Ludwig, JW. Vanstone, A.E.
Lundy, K.A. Hill, R.M.
O'Brien, K W.K. Campbell, I.G.
Ray, R.F. Ferris, JM.

* denotes teller
Question negatived.

Senator NETTLE (New South Wales)
(6.11 pm)—I move Greens amendment (2)
on sheet 4637 revised:

(2) Schedule 1, page 6 (after line 28), before
item 11, insert:

10B After section 3A
Insert:

3AB Compensation for wrongful deten-

tion

(1) If a person is wrongfully detained as a
result of action taken in accordance
with this Act, the Commonwealth must
pay that person:

(8 a reasonable amount of compensa-
tion agreed on between the person
and the Commonweslth; or

(b) failing agreement—a reasonable
amount of compensation determined
by a court of competent jurisdiction.

(2) For the purposes of this section, wrong-
fully detained means to detain a person
in accordance with this Act for longer
than the time permitted by subsection
189(1).
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This amendment ensures compensation for
wrongful detention. The amendment says
that, if someone is wrongfully detained, the
Commonwealth must pay them a reasonable
amount of compensation that can be agreed
between the parties or by a court.

As with all of the amendments that | am
moving today on behalf of the Greens, this
amendment ensures pretty basic standards
which already exist in detention that falls
within a whole range of other Common-
wealth, state and territory jurisdictions. The
last amendment that was just negatived by
the government was to ensure that, if some-
one has been wrongfully detained, they
should be able to go before the court and test
the lawfulness of their detention and be re-
leased if the court finds that they should be
released. That is a basic standard of the way
in which the rule of law should operate and a
basic standard that all other jurisdictions who
detain people have to comply with. But the
government has just shown by their vote on
the last amendment that they do not agree
that such basic standards as exist in other
jurisdictions who detain people should exist
for the department of immigration.

There is a series of these amendments, and
there is an opportunity for the government to
make clear whether or not it is their belief
that the department of immigration stands
separately from every other state, territory
and Commonwealth jurisdiction that needs to
meet certain guidelines before they detain
people and that needs to ensure that people
are able to access judicial review. The
amendment that we are discussing now en-
sures that, if someone has been wrongfully
detained, the parliament’s clear intention is
that that person would have a right to com-
pensation.

Vivian Alvarez Solon's case can be used
as an example of how such an amendment
would work. As we know, she is still in the

Philippines many months after her tragic
case was uncovered when she was located in
a hospice for the dying. On the advice of her
lawyers, she has not come back to Australia.
| understand that the sticking point has been
that the Commonwealth are playing hardball,
to use the vernacular, over the level and the
length of the care that Vivian Solon is enti-
tled to what sort of care she could have back
here in Australia and whether the Common-
wealth would agree to arbitration on a con+
pensation package if the mediation failed
after six months. | do not know the very lat-
est on where those discussions are at, but |
understand that, some time ago, there were
attempts to reach agreement between the
lawyers and the Commonwealth on that,
enabling Vivian to return home to see her
two young children whom she has not seen
for the last four years.

This amendment makes absol utely crystal
clear the matter of compensation if someone
isillegally detained. It does not relate exactly
to Vivian. Vivian was not just unlawfully
detained; Vivian was unlawfully removed
from this country. All this amendment saysis
that, if someone has been wrongfully de-
tained, the Commonwealth must pay com-
pensation, and it allows that the amount to be
either settled between the persons involved
or settled by the court. It allows for that to
occur in a variety of different ways. It says
that if someone is wrongfully detained, it is
the view of this parliament, this Senate and
this government that people should be able to
access compensation. This is another
straightforward amendment that | would
have thought was reasonably consistent with
what exists in a whole range of other juris-
dictions. All of these amendments are based
on what occurs in other jurisdictions. These
are not amendments that say, ‘This is the
Greens' position in relation to immigration
detention.” If that were the case, we would be
saying, ‘Let's remove the entire system of
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mandatory detention.” The amendments | am
moving today are basic, standard require-
ments that exist in other jurisdictions where
people are able to be detained. | commend
this amendment to the Senate.

Senator LUDWIG (Queendand) (6.15
pm)—Section 3AB, ‘Compensation for
wrongful detention’, is a matter on which the
government does not seem to have a view,
which is really surprising, | suspect, looking
at the circumstances that have surrounded
both the Cornelia Rau matter and the Vivian
Solon matter. But it is not unheard of for the
government to have not sorted out compen-
sation for the wrongful detention of people.
These are matters that the government has
turned its mind to in a number of instances. |
suspect that those persons had to start the
litigation—and perhaps the government can
confirm this—to ensure that they would re-
celve compensation, rather than being able to
enter into an agreement with the Common-
wealth in the first instance, perhaps through
conciliation or mediation.

The object of this amendment, at least in
part, is to bring about a position where some
procedures are set down for the government
to look a how these matters arise and
whether it should pay compensation. It does
not specify the amount that would otherwise
be payable. It provides an overview or a
shorthand way of ensuring that the govern-
ment does admit to its responsibilities in
these areas. It says.

... the Commonwealth must pay that person:

(a) a reasonable amount of compensation agreed
on between the person and the Commonweslth;

It is not a case of an unreasonable amount of
compensation, as the Commonwealth some-
times says. Failing agreement, it does not
default to an unusual position. It defaultsto a
court or a competent jurisdiction determining
the compensation, and that can be by media-
tion or conciliation. It is not necessarily de-

termined that it has to be by a court. There
might in fact be at least an encouragement
for the parties to look at coming to an
agreement rather than litigating, which is
usually a much preferred position in these
sorts of things. Rather than ending up with
litigation, you would end up with a situation
where the parties can at least talk about how
to resolve these issues.

Perhaps Senator Nettle could confirm
whether provision 3AC is being pursued.

Senator Nettle—Could you ask the ques-
tion again?

Senator LUDWIG—I note your amend-
ment inserts 3AB, ‘ Compensation for wrong-
ful detention’. | recall that an earlier draft |
had originally seen had 3AC as part of the
amendment. That seems to have dropped off.
I must say, without being too critical, that is
probably a sensible thing. That particular
section did present a number of problems.

The amendment can be supported whilst it
continues to be 3AB without 3AC. It seems
that 3AC is no longer being pursued. That
section did present difficulties for us. As a
consequence, Labor is prepared to support
3AB. In this instance, it seems to act within
the scheme of the migration legidation. It is
certainly not unusual of late for the immigra-
tion department to look at compensation and
compensation issues. This seems to be one
way of assisting them over that hurdle where
they might start from an unreasonable posi-
tion. This will start them from a position of
being reasonable. Therefore, athough | do
not give us much hope of being able to con-
vince the government of the need for this, it
is still worth pursuing.

The TEMPORARY CHAIRMAN
(Senator Watson)—Senator Ludwig, | re-
mind you that 3AC has never been before the
chamber. That is where there was some con-
fusion.
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Senator LUDWIG—It looks like it was
in an earlier draft, but it was revised. There-
fore, it has not been put before the Senate. |
think 3AC was an earlier provision that the
Greens had circulated, but it was not pur-
sued.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (6.21
pm)—For the record, the government op-
poses this amendment put forward by the
Greens and, for the record, the government
opposes the other amendments proposed by
the Greens. | spoke in general terms earlier
today in relation to the amendments sought
by the Greens, but the government does have
a strong position and that is to oppose them.
There are pending cases which | will not
comment on, and Senator Nettle has referred
to one of them. There are actions at common
law which are available for matters like this,
and this amendment really does not add any-
thing.

Senator NETTLE (New South Wales)
(6.22 pm)—I am a hit disappointed at the
minister’s response. We both did make gen-
eral comments in relation to the set of
amendments that the Greens are moving, but
we are debating each of the amendments
separately because they deal with different
issues. On this issue, the question we are
debating is whether or not the Common-
wealth should pay compensation in a cir-
cumstance where a person has been found to
be wrongfully detained.

In the contribution that the minister just
made in reation to this particular amend-
ment, he did not go anywhere near address-
ing what the amendment is about. | heard
what the minister said: he has no intention of
supporting any Greens amendments. But |
did not hear from the minister why the gov-
ernment thinks it is unreasonable for some-
body who has been wrongfully detained to

be able to access compensation. | would ask
the minister if he could address that point.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (6.23
pm)—Senator Nettle was not listening to
what | said: the common law provides for
this. That is the beginning and the end of the
story. There is no need to put a provision in
the legidation. It does mean that the Com-
monwealth does not believe there should be
compensation for wrongful detention. The
common law provides for an action of this
sort. We do not have to codify everything by
putting it into the statute. There are actions
pending, which Senator Nettle has referred
to, so it is not in any way able to be con-
strued—from anything | have said—that the
Commonwealth is in any way saying that
you should not get compensation if you are
treated wrongfully or are wrongfully de-
tained. | repeat, for the fourth time, that the
common law has an action available for this
sort of thing.

Senator NETTLE (New South Wales)
(6.24 pm)—I thank the minister for his an-
swer, because, as Senator Ludwig mentioned
previously, there are several circumstancesin
which the Commonwealth government have
paid compensation—generally with a se-
crecy provision so that the public does not
know how much has been paid—in relation
to an individual who has been found to be
wrongfully detained. In Villawood in New
South Wales, there was a circumstance not so
long ago where a French citizen was de-
tained in Villawood and his embassy was not
informed of the fact. | understand he was
paid $25,000 for four days of wrongful de-
tention in Villawood.

| have asked questions in estimates about
the standard rate of compensation that the
government pay when they wrongfully de-
tain people, and | have been told there is no
standard rate. In Mr Sacko's case, he was
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paid $6,250 per day of wrongful detention.
For the 222 cases that are being investigated
by the Ombudsman—which add up to many
thousands of days in detention—the compen-
sation hill that the Commonwealth would be
looking at is in the order of $170 million.
That would be if you operated on the level
that Mr Sacko was paid at. | accept that the
government have said that they have no in-
tention of doing that, where a standardised
payment of $6,250 per day is made for
wrongful detentionin Villawood.

Question negatived.

Senator NETTLE (New South Wales)
(6.26 pm)—by leave—I move Greens
amendments (3) and (4) on sheet 4637 re-
vised:

(3) Schedule 1, page 7 (after line 24), after item
14, insert:
14A At the end of subsection 189(1)
Add “for not more than 168 hours or 7 days,
after which time the person must:
(& be released in accordance with sec-
tion 191; or
(b) be charged with a criminal offence;
or
(c) be processed for a visa in accor-
dance with thisAct; or
(d) be permitted access to apply to the
Federal Court or the Supreme Court
of the State or Territory in which the
person is held in custody for a writ
of habeas corpus’.
(4) Schedule 1, page 7 (after line 24), after item
14, insert:
14B At the end of section 189
Add:
(6) Notwithstanding anything contained in
this section:
(& where an officer proposes to detain
a person for longer than 168 hours
or 7 days, the officer must apply to
the Federal Court or the Supreme
Court of the State or Territory in

which the person is held in custody

for consent to detain the person for a

period of time determined by the

court; and

(b) an officer may make such further

applications in accordance with

paragraph (&) as may be required.
These two amendments ensure that initial
detention of a person on the grounds that
they are a suspected unlawful noncitizen
cannot be longer than seven days.

As | said previoudy, | am not moving
amendments that put the Greens policy in
relation to immigration detention into the
law, because, as | have said many times in
this place, the Greens do not support the cur-
rent system of mandatory detention. What |
am seeking to do in moving these amend-
ments is to bring some judicial oversight,
some standards, which bring the Department
of Immigration and Multicultural and In-
digenous Affairs closer in line with the other
jurisdictions—state, territory and federal—in
which people are detained. These amend-
ments say that, after seven days, somebody
should be brought before a court. That per-
son might then be released, be charged with
a criminal offence, or apply to the courts for
release from detention. The department of
immigration is required to go to a court and
request consent for the continued detention
of a person beyond that seven days, and it
must provide evidence for the legality of that
detention under the Migration Act.

This is a standard that exists in a whole
range of other jurisdictions, and | might have
a look at some of those. | have mentioned
previoudy that, in my home state of New
South Wales, the maximum period of deten-
tion is ‘a reasonable time’, but four hours is
the maximum before you need to go before a
court and have that confirmed. In Queen-
sland it is eight hours and in South Australia
it is four hours. A reasonable period of time
is standard in other places. In the Common-
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wealth, for non-terrorism offences, it is two
hours if you are under 18, Aboriginal or Tor-
res Strait Ilander, otherwise it is four hours.
These are the standards that exist in other
jurisdictions. A person is detained for two,
four or eight hours and, after that point, in
order to continue the detention, an argument
must be made before the court for continuing
the detention. We have had these debates
many times on ASIO legidation, and we will
be back here in two weeks time having this
debate again: what powers are needed to de-
tain a person before the matter needs to go
before a court.

These amendments say that detention
must be for no longer than seven days. After
seven days, the department of immigration
has to go before the court. The onusiis placed
on the department to justify continued deten-
tion, rather than reversing that, where the
detainee would have to justify their release.
This is an important distinction and that is
why the amendments are written in that way.
There are reasons why it is unreasonable for
a detainee to initiate proceedings for their
release from detention. Some people have
poor English or no English, or they have lit-
tle understanding of the law. Other senators
have mentioned that that is the case for the
vast bulk of people who are in immigration
detention. They might be frightened of upset-
ting authority, given the country that they
come from and the experiences that they
have had with authority elsewhere. They
might have a mental illness, or there might
be some other reason why they are incapable
of understanding their situation and the pos-
sible remedies, and they could therefore be
denied justice. We have talked in here on
many occasions about somebody like Corne-
lia Rau.

Sitting suspended from 6.30 pm to
7.30 pm

Before dinner, 1 went through a range of
other jurisdictions and outlined the maxi-
mum period of time for which somebody
could be detained before they had to be
brought before a court and a case had to be
made to continue that detention. The maxi-
mum period you can hold somebody before
you need to go before the court varies from
two hours to eight hours. This amendment is
to say that after seven days—even looking at
it now, it is extraordinarily generous—you
need to go before the court and argue that
you should continue the detention. In the
same way that police must charge a person or
ask the court for an extension of the period
of detention, so too should the department of
immigration be required to justify its deten-
tion before an authority outside of the de-
partment of immigration.

I commend this amendment to the Senate,
as | say, not because it is the Greens' policy
of what we should do but because it bringsin
alevel of judicial review that is more gener-
ous than exists in a range of other jurisdic-
tions at the state, Commonwealth and terri-
tory levels. If the Senate fails to pass this
amendment, we are essentialy giving the
green light to indefinite detention by the ex-
ecutive without judicial review of such de-
tention. It is a dangerous precedent. The
scandals of Corndlia Rau and Vivian Alvarez
should provide a warning about the dangers
of unreviewed detention, as should the other
222 cases that are currently being investi-
gated by the Ombudsman in réeation to
unlawful detention.

Senator LUDWIG (Queendand) (7.32
pm)—When | preface my remarks with ‘I
understand the Greens' position’, it usually
means that | am not minded to support it. |
thought | would get that out early. The diffi-
culty is, notwithstanding the fine submission
made, that the comparison troubles Labor.
The comparison you have made is between
the criminal law section and detention under
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the migration legidation. They are different.
There are situations where there is arrest and
charges are laid. There is a criminal process
to go through and a sentencing regime. There
are also parts of the questioning at that arrest
point. It is an entirely different situation, al-
though | can understand why sometimes at
the end point they look similar.

In these instances, under the Migration
Act there is a decision, reasonably based,
under section 189, for the detention of an
unlawful noncitizen. The compliance officer
from DIMIA has to come to the understand-
ing, reasonable belief or reasonable suspi-
cion that there is an unlawful noncitizen who
should be detained, and then section 196 in-
dicates how that detention should be pro-
ceeded with—in other words, the time a per-
son cannot be released until. While Labor
does not agree with this government’s deten-
tion regime, there is the problem of saying at
what point a person should be released. You
have tried to construct a situation where, af-
ter a period of detention of not more than
168 hours or seven days, then the reasons for
release will be A, B, C and D. But one of the
drivers is to ensure that security and health
checks are done and that a person’s identity
is also sought to be determined. In these in-
stances it is not always clear with an unlaw-
ful noncitizen at the point of detention how
long their identity and health checks are go-
ing to take. It is certainly Labor’s view that it
should be relatively quick. It should be as
quick as possible, but we cannot second-
guess how long it may be. We expect most
people to be processed within a short period
of time. It is Labor’s view that at the next
point, at the 90-day period, it would be
picked up again.

This amendment tries to ensure there is a
period which is short for the purposes of A,
B, C and D, but it does not pick up the issues
that | have outlined, and | think for that rea-
son it fails. But | understand the persistence

of the Greens in this regard. When you look
at the detention that this department, or the
mi nister—perhaps that is more apt—has im-
posed, there is certainly room for improve-
ment. | think this department has recognised
at least in part that there is further room for
improvement in that regard, to ensure that
there is appropriate treatment of people who
have been detained lawfully if there is a
situation where they are at least reasonably
believed to be, or there is reasonable suspi-
cion to believe that they are, unlawful non-
citizens and should be detained. For the rea-
sons | have outlined, Labor is not minded to
support these two amendments.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (7.37
pm)—The government is equally minded not
to support the two amendments that we are
debating that are proposed by the Greens.
Firstly, | certainly agree with the comparison
that Senator Ludwig has made in réelation to
the examples that Senator Nettle has cited
from the crimina jurisdiction. Being an
unlawful noncitizen is not a criminal offence,
and it is likening those people to being in a
criminal situation—imputing to them some
crimindity, if you like. We believe that the
crimina jurisdiction does not provide an ex-
ampleto befollowed in this case. Thereare a
number of other avenues available for review
of a wrongful detention, such as a writ of
habeas corpus. We certainly believe that
these amendments do not fit with the gov-
ernment’s policy of mandatory detention.

Aswdll as that, if one were to adopt these
amendments, consequential  amendments
would have to be made elsewhere and the
legidation dealing with the courts would
have to be considered as well. Relevant
amendments would have to be made to legis-
lation governing the courts, because of the
role that the courts would have in this. So
these are certainly amendments which do not
have a place in this bill. This hill is dealing
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with the streamlining of migration litigation.
For the reasons that | have mentioned, the
government will not be supporting these two
amendments.

Senator NETTLE (New South Wales)
(7.39 pm)—Both of the previous speakers
have pointed out that immigration detention
is different to what exists in the Criminal
Code, in the criminal regime. It is useful to
have those comments, particularly the com-
ments from the government, on the record.
Looking at the way this government treats
detainees, | know, having previously worked
in prisons and now being in a situation where
| visit detention centres, that the systems are
remarkably similar. Management units of
Baxter and Villawood detention centres |ook
exactly like the isolation and solitary con-
finement units in a number of prisons
throughout New South Wales. It is good to
have on the record those comments in which
the government acknowledges the difference
in the way these groups of people are con-
sidered by them, but | think the record of the
government and the evidence of the way
people are treated in these two ingtitutions
speak for themselves.

Senator Ludwig mentioned the issue of
health, security and identity checks. | con-
sider that, if those things had not been estab-
lished, they would all be reasonable grounds
and reasonable arguments for a court to con-
tinue a detention. Perhaps, if the comparison
to the Criminal Code is something that others
find difficult to deal with, we can look at
things such as the mental health act and how
it operates in a number of areas. Perhaps you
would consider what occurs in immigration
detention to be more similar to what occurs
in detention in mental health ingtitutions,
whereby magistrates come to visit, a short
proceeding occurs in the corner and the deci-
sion is made to continue or not continue the
detention. In seeking to understand how such
a model may work, that may be a useful

comparison to make. The magistrate comes
to visit the mental health institution and signs
off on ongoing detention if it is the view of
the magistrate that it should continue. It is a
form of judicial review and judicial oversight
of the ongoing detention of particular detain-
€es.

Question put:

That the amendments (Senator Nettle's) be
agreed to.

The committee divided. [7.46 pm]
(The Chairman—Senator JJ Hogg)
Ayes............ 8
Noes............ 42
Majority......... 34
AYES

Allison, L.F. Bartlett, A.J.J.

Brown, B.J. Milne, C.

Murray, A.JM. Nettle, K.

Siewert, R. * Stott Despoja, N.

NOES

Adams, J. Barnett, G.

Brandis, G.H. Brown, C.L.

Carr, K.J. Chapman, H.G.P.

Colbeck, R. Crossin, P.M.

Eggleston, A. Ellison, C.M.

Fielding, S. Fierravanti-Wells, C.

Fifield, M.P. Forshaw, M.G.

Hogg, J.J. Humphries, G.

Johnston, D. Joyce, B.

Kirk, L. Lightfoot, P.R.

Ludwig, JW. Lundy, K.A.

Macdonald, JA.L. Marshall, G.

Mason, B.J. McEwen, A.

McGauran, J.J.J. * McLucas, JE.

Moore, C. Nash, F.

O'Brien, K W.K. Parry, S.

Polley, H. Ronaldson, M.

Santoro, S. Scullion, N.G.

Stephens, U. Troeth, IM.

Trood, R. Watson, JO.W.

Webber, R. Wortley, D.

* denotes teller
Question negatived.
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Senator NETTLE (New South Wales)
(749 pm)—I| move Greens amendment
R(4A) on sheet 4637 revised:

R(4A) Schedule 1, page 7 (after line 24), after
item 14, insert:

14BA After subsection 189(4)

Insert:

(4A) Where an officer has knowledge or
reasonable suspicion which causes
the officer to take action in accor-
dance with this section, the officer
must record that knowledge and
grounds of reasonable suspicion in
writing and must lodge a copy of
the document with the Department
and provide a copy of the document
to the person for whom detention
action is being taken or to that per-
son’'slegal representative,

This amendment goes to the issue of section
189 of the Migration Act, under which an
officer must either know or reasonably sus-
pect that someone is an unlawful noncitizen
before they are able to detain them. This has
been the subject of many recent court cases
and much discussion. | think both the Goldie
case and the Taylor case went to this point
about when an officer determines that they
have reached a level at which there is rea-
sonable suspicion. Of course, it is an issue
that the government is seeking to address in
response to the Palmer and Comrie reports
by ensuring that a particular level of officer
signs off on whether there is a reasonable
suspicion that somebody should be detained.

This amendment requires the officer who
makes the decision that there is a reasonable
suspicion that someone is an unlawful non-
citizen and should be detained to put in writ-
ing their reasons for detaining a person, re-
quires those reasons to be lodged with the
department of immigration and requires a
copy to also be given to the detained person
or their legal representative. This is one of
the key areas in the Migration Act about

which there has been substantial criticism,
and | am sure the government has accepted
some of that criticism. In the recent Palmer
and Comrie reports it has been identified as
an area in which it is important to be clear
about at what point an officer determines—
and what level of officer can determine—that
there is a reasonable suspicion that some-
body should be detained. It is a key point. It
is the key point in the case of Cornelia Rau,
which we have gone over in many estimates
committees and at other times, and in the
case of Vivian Solon: when was the decision
made that there was a reasonable suspicion
and that this person should be detained? The
government has sought to make some moves
to address what level of officer makes that
decision. This clause says that the officer
who makes that decision should write down
their reasons.

| do not know whether there is an argu-
ment that the government might see that per-
haps it is a good idea to ensure that those
officers write down those decisions because,
when you go back to court cases or to review
the circumstances under which somebody
was detained—if they were subsequently
found to be unlawful or if they were not—
there is value in ensuring that, at the crucial
point when a decision was made to detain
somebody, the officer responsible wrote
down their reasons. That is what this
amendment says: when an officer decides
that somebody should be detained, they
should write down their reasons, file a copy
away in the department and give a copy to
the detainee or their lawyer. Take responsi-
bility for the decision, whatever level officer
you might be, and, when you decide, write
down your reasons. | would have thought it
was a pretty straightforward, clear amend-
ment to ensure that those people who are
making the very serious decision to deprive
somebody of their liberty at the very least
write down their decision and write down
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their reason. That is what the Greens are
proposing here.

Senator LUDWIG (Queendand) (7.53
pm)—I hope the Greens will forgive me if |
say it this way, but it seems that amendment
(4A) provides for a situation where the offi-
cer must record their knowledge and grounds
for reasonable suspicion in writing and must
lodge a copy of the document with the de-
partment. It is perhaps an indlegant way of
describing it, but | understand the driving
force. If you look at both Corndlia Rau and
Vivian Solon, in those instances those re-
cords that were kept—even the original in-
terview records—were perhaps not the best,
and perhaps they should have been im-
proved. But what the Vivian Solon case par-
ticularly highlighted—although | think both
cases highlighted this—was that, in relation
to the point at which she was removed, the
department was unable to find the document
which was supposed to be a checklist of her
removal. This department is not good at
keeping documents. When you look at the
Solon document which provided for her
original detention, my recollection is that it
was unsigned and that it indicated that the
officer did not take it any further than that.
Of course, that was at the point of detention,
when the officer has to have a reasonable
suspicion. One of the problems that might
surround this is that that suspicion has to be
not just at that point; it should be ongoing.
The case should be revisited.

But, that aside, the driving force behind an
amendment such as this is to make the de-
partment more accountable for its actions, to
ensure that, when it turns its mind to detain-
ing unlawful noncitizens, it does so in such a
way that there is a record of the decision
made by the officer concerned and that the
decision is reasonably based. It is not a great
impost to write that down, file it and keep it
within the department—Ilodge a document. It
is not an additional step that the department

do nat, in effect, already do in some parts.
They do do a record of interview. That re-
cord of interview may in fact be that docu-
ment, because it can be that document where
the officer notes on what grounds they came
to the knowledge or had reasonable suspi-
cion. Some of it might be a bit obvious, but
the process of filling out the form is able to
be shortened if it is that obvious. It might be
that, as departments are minded to, they can
do acheck list. They can have a short form, a
pro forma, in some instances. But at least
then, in those instances where there has been
an unlawful noncitizen detected and de-
tained, there is a record of what the officer
considered. That can then be revisited by the
officer or another compliance officer, should
the circumstances change.

Of course, that will not always ensure that
the department does not do it unlawfully but
itisat least a way of ensuring that the com-
pliance officers, when they lodge those
documents with the department in writing,
turn their minds to the actions that they have
taken and ensure that their duty has been
complied with fully and effectively. It might
also encourage the department to ensure that
they do undertake sufficient training and en-
sure that their MSls are up to date so that
officers can fulfil their duties effectively. For
those reasons—although perhaps, looking at
the way it is expressed, we might have taken
into consideration some of the issues | have
raised—I think it still deserves support.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (7.58
pm)—The government will not be support-
ing this amendment from the Greens. In the
inquiry carried out by Mr Mick Palmer, there
was a recommendation that improvements be
made in record keeping. The government
acknowledges this, but it believes that it is
more appropriate to deal with it in an ad-
ministration sense, and the department is
moving to accommodate this recommenda-
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tion administratively. We do not believe it
should be contained in statute—particularly
this aspect, which, as | said before, relates to
the streamlining of migration litigation. Cer-
tainly we acknowledge the importance of
good record keeping. We do not downplay or
deny it in any way; we simply believe that
the way we are going about it is preferable to
having it prescribed in legislation. It is too
prescriptive. This can be dealt with adminis-
tratively, and we are responding positively to
that recommendation by Mr Palmer.

Question put:

That the amendment (Senator Nettle's) be

agreed to.
The committee divided. [8.04 pm]
(The Chairman—Senator JJ Hogg)
Ayes............ 30
Majority......... 3
AYES

Allison, L.F. Bartlett, A.J.J.

Brown, B.J. Brown, C.L.

Campbell, G. Carr, K.J.

Crossin, P.M. Evans, C.V.

Faulkner, J.P. Forshaw, M.G.

Hogg, J.J. Kirk, L. *

Ludwig, JW. Lundy, K.A.

Marshall, G. McEwen, A.

McLucas, J.E. Milne, C.

Moore, C. Murray, A.JM.

Nettle, K. O'Brien, K.W.K.

Polley, H. Sherry, N.J.

Siewert, R. Stephens, U.

Stott Despoja, N. Webber, R.

Wong, P. Wortley, D.

NOES

Abetz, E. Adams, J.

Boswell, R.L.D. Brandis, G.H.

Chapman, H.G.P. Colbeck, R.

Coonan, H.L. Eggleston, A.

Ellison, C.M. Ferguson, A.B.

Fielding, S. Fierravanti-Wells, C.

Fifield, M.P. Heffernan, W.

Humphries, G. Johnston, D.

Joyce, B. Kemp, C.R.
Lightfoot, P.R. Macdonald, I.
Macdonald, JA.L. Mason, B.J.
McGauran, J.J.J. * Minchin, N.H.
Nash, F. Parry, S.
Ronaldson, M. Santoro, S.
Scullion, N.G. Troeth, JM.
Trood, R. Vanstone, A.E.
Watson, JO.W.

PAIRS
Bishop, T.M. Campbell, I.G.
Conroy, SM. Barnett, G.
Hurley, A. Payne, M.A.
Hutchins, S.P. Patterson, K.C.
Ray, R.F. Ferris, JM.
Sterle, G. Calvert, P.H.

* denotes teller
Question negatived.

Senator NETTLE (New South Wales)
(8.08 pm)—I now move Greens amendment
(R5) on sheet 4637 revised:

R(5) Schedule 1, page 7 (after line 24), after
item 14, insert:

14C After Division 13A
Insert:

Division 13AAA—Obligations of de-
partmental officers during questioning
of persons in immigration detention

261K A Overview of Division

The purpose of this Division is to pro-
vide for the fair and proper manage-
ment and control of questioning con-
ducted by an officer under this Act
where that questioning is of a person
who is in immigration detention under
this Act or where there are reasonable
grounds to believe that the person isin
immigration detention under this Act.

261K B Officer to caution and give sum-
mary of Division to person who is in de-
tention

(1) Assoon as practicable after a person is
detained in accordance with this Act,
an officer must orally and in writing in
the language of the applicant:
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(8 caution the person that the person
does not have to say or do anything
but that anything the person does
say or do may be used in evidence;
and

(b) dgive the person a summary of the
provisions of this Division that is to
include reference to the fact that the
maximum investigation period may
be extended beyond 7 days in ac-
cordance with section 189 and that
the person, or the person’s legal rep-
resentative, may make representa-
tions on that matter in accordance
with section 189.

(2) The giving of a caution under para-
graph (1)(a) does not affect a require-
ment of any law that a person answer
guestions put by, or do things required
by, an officer.

(3) After being given the information re-
ferred to in subsection (1) orally and in
writing, the person is to be requested to
sign an acknowledgment that the in-
formation has been so given and under-
stood by the person.

261K C Right to communicate with friend,

relative guardian or independent person

and legal practitioner

(1) A person detained in accordance with
this Act has a right to communicate, or
attempt to communicate, with a friend,
relative, guardian or independent per-
son in accordance with this section.

(2) Before any questioning in accordance
with section 257 in which a person who
is detained in accordance with this Act
is to participate starts, an officer must
inform the person orally and in writing
that he or she may:

(8 communicate, or attempt to commu-
nicate, with a friend, relative, guard-
ian or independent person:

(i) to inform that person of the de-
tained person’s whereabouts; and
(i) if the detained person wishes to
do so, to ask the person commu-

©)

(4)

©)

nicated with to attend at the place
where the person is being de-
tained to enable the detained per-
son to consult with that person;
and

(b) communicate, or attempt to commu-

nicate, with a legal practitioner of
the person’s choice and ask that le-
ga practitioner to do either or both
of the following:

(i) attend at the place where the per-
son is being detained to enable
the person to consult with the le-
ga practitioner;

(ii) be present during any questioning
under section 257 and give ad-
vice to the person.

Where a person requests access to a
legal practitioner or an interpreter, an
officer must provide access to a legal
practitioner or interpreter.

If the person wishes to make any com-
munication referred to in subsection
(2), the officer must, as soon as practi-
cable:

(& give the person reasonable facilities

to enabl e the person to do so; and

(b) allow the person to do so in circum-

stances in which, so far as is practi-
cable, the communication will not
be overheard.

The officer must defer for a reasonable
period any questioning in which the
person is to participate:

(& to alow the person to make, or at-

tempt to make, a communication re-
ferred to in subsection (1); and

(b) the person has asked any person so

communicated with to attend at the
place where the person is being de-
tained:
(i) to alow the person communi-
cated with to arrive at that place;
and

(i) to allow the person to consult
with that person at that place.
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(6)

)

(8)

©)

(10)

(11)

If the person has asked a friend, rela-
tive, guardian or independent person
communicated with to attend at the
place where the person is being de-
tained, the officer must alow the per-
son to consult with the friend, relative,
guardian or independent person in pri-
vate and must provide reasonable fa-
cilities for that consultation.

If the person has asked a legal practi-
tioner communicated with to attend at
the place where the person is being de-
tained, the officer must:

(& alow the person to consult with the

legal practitioner in private and must
provide reasonable facilities for that
consultation; and

(b) if the person has so requested, allow

the legal practitioner to be present
during any such questioning and to
give advice to the person.
Anything said by the legal practitioner
during any such questioning is to be re-
corded and form part of the formal re-
cord of the questioning.

Questioning is not required to be de-
ferred under subsection (4) for more
than 2 hours to allow a friend, relative,
guardian, independent person or legal
practitioner that the person has com-
municated with to arrive at the place
where the person is being detained.

Questioning is not required to be de-
ferred under subsection (4) to alow the
person to consult with afriend, relative,
guardian, independent person or legal
practitioner who does not arrive at the
place where the person is being de-
tained within 2 hours after the person
communicated with the friend, relative,
guardian, independent person or legal
practitioner. This does not affect there-
quirement to allow a legal practitioner
to be present during questioning and to
give advice to the person.

The duties of an officer under this sec-
tion owed to a person who is detained
under this Division and who is not an

(12)

Australian citizen or a permanent Aus-
tralian resident are in addition to the
duties of the officer owed to the person
under section 261KD.

After being informed orally and in
writing of his or her rights under this
section, the person is to be requested to
sign an acknowledgment that he or she
has been so informed and understands.

261KD Right of foreign national to com-
municate with consular officer

@

2

©)

(4)

©)

This section applies to a person who is
detained in accordance with this Act
and who is not an Australian citizen or
a permanent Australian resident.

A person of the kind specified in sub-
section (1) who is detained in accor-
dance with this Act has a right to com-
municate with a consular officer in ac-
cordance with this section.

Before any questioning in accordance
with section 257 in which a person to
whom this section applies is to partici-
pate starts, an officer must inform the
person orally and in writing that he or
she may:

(8 communicate, or attempt to commu-

nicate, with a consular official of the
country of which the person is a
citizen; and

(b) ask the consular officia to attend at

the place where the person is being
detained to enable the person to
consult with the consular official.

If the person wishes to communicate
with such a consular official, the officer
must, as soon as practicable;

(& give the person reasonable facilities

to enabl e the person to do so; and

(b) allow the person to do so in circum-

stances in which, so far as is practi-
cable, the communication will not
be overheard.

The officer must defer for a reasonable
period any questioning in which the
person is to participate:
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(& to alow the person to make, or at-
tempt to make, the communication
referred to in subsection (3); and

(b) if the person has asked any consular
official so communicated with to at-
tend at the place where the person is
being detained:

(i) to alow the consular officia to
arrive at that place; and

(i) to allow the person to consult
with the consular official at that
place.

(6) If the person has asked a consular offi-
cia communicated with to attend at the
place where the person is being de-
tained, the officer must alow the per-
son to consult with the consular official
in private and must provide reasonable
facilities for that consultation.

(7) Questioning is not required to be de-
ferred under subsection (5) for more
than 2 hours to allow a consular official
that the person has communicated with
to arrive at the place where the person
is being detained.

(8) Questioning is not required to be de-
ferred under subsection (5) to allow the
person to consult with a consular offi-
cia who does not arrive at the place
where the person is being detained
within 2 hours after the person com-
municated with the consular official.

(9) After being informed orally and in
writing of his or her rights under this
section, the person is to be requested to
sign an acknowledgment that he or she
has been so informed and understands.

(10) This section does not apply if the offi-
cer did not know, and could not rea-
sonably be expected to have known,
that the person is not an Australian citi-
zen or a permanent Australian resident.

261KE Right to reasonable refreshments

and facilities

(1) An officer conducting questioning of a
person in accordance with section 257
must ensure that the person is provided

with reasonable refreshments and rea-
sonable access to tailet facilities in the
course of the questioning.

(2) Theofficer conducting questioning of a
person who is detained in accordance
with this Act must ensure that the per-
son is provided with facilities to wash,
shower or bathe and (if appropriate)
shaveif:

(& it is reasonably practicable to pro-
vide access to such facilities; and

(b) theofficer is satisfied that the inves-
tigation will not be hindered by pro-
viding the person with such facili-
ties.

261KF Recording and retention of ques-

tioning

(1) AIll questioning conducted in accor-
dance with section 257 must be re-
corded.

(2) A copy of a recording made in accor-
dance with subsection (1) must:

(& be provided to the person who was
questioned or, where the person be-
ing questioned so requests, to that
person’s legal representative; and

(b) be retained by the department for
not less than five years.

261K G Right to an interpreter

(1) A person detained in accordance with
this Act has a right to an interpreter in
accordance with this section.

(2) Where a person is detained for ques-
tioning in accordance with section 257,
the officer conducting the questioning
must arrange for an interpreter to be
present for the person in connection
with any questioning of the person if
the officer has reasonable grounds for
believing that the person is unable:

(8 because of inadequate knowledge of
the English language, to communi-
cate with reasonable fluency in Eng-
lish; or

CHAMBER



124

SENATE

Monday, 7 November 2005

2

©)

(4)

©)

(6)

@

(b)

(b)

(b) because of any disability, to com-

municate with reasonable fluency in
English.
Subject to subsection (3) the officer
must defer any questioning in which
the person is to participate until the in-
terpreter is presents.

The officer does not need:

(8 to arrange for an interpreter to be

present if the officer believes on
reasonable grounds that the diffi-
culty of obtaining an interpreter
makes compliance with the re-
quirement not reasonably practica-
ble; or

to defer any such questioning if the
officer believes on reasonable
grounds that the urgency of the in-
vestigation, having regard to the
safety of other persons , makes such
deferral unreasonable.

If an interpreter is not available to be
present for any questioning of the per-
son, the officer must arrange for atele-
phoneinterpreter for the person.

If subsection (4) applies, the officer
must defer any questioning in which
the person is to participate until atee-
phone interpreter is available.

The officer does not need:

() toarrange for atelephone interpreter

if the officer believes on reasonable
grounds that the difficulty of obtain-
ing such an interpreter makes com-
pliance with the requirement not
reasonably practicable; or

to defer any such questioning if the
officer believes on reasonable
grounds that the urgency of the in-
vestigation, having regard to the
safety of other persons , makes such
deferral unreasonable.

261K H Right to medical assistance

A person detained in accordance with
this Act has a right to medical assis-
tance in accordance with this section.

(2) Where a person is detained for ques-
tioning in accordance with section 257,
the officer conducting the questioning
must arrange immediately for the per-
son to receive medical attention if it
appears to the officer that the person
requires medical attention or the person
requests medical attention on grounds
that appear reasonabl e to the officer.

As | said in my opening remarks when we
began in the committee stage, the intention
of this particular amendment is to set out the
obligations of DIMIA officials during ques-
tioning of a person in immigration detention.
This amendment installs procedural safe-
guards to ensure that arrest and detention by
the department of immigration respects peo-
ple's human and legal rights. It requires offi-
cers of the department of immigration to
grant people brought under their detention
similar rights and provide them with similar
assistance to what police officers are re-
quired to provide under the various state
acts. The guidelines that exist in other crimi-
nal codes, for example, in other states for
people when they are in detention are proc-
esses that have been developed over years so
that people are not denied their rights under
law.

As we heard in the minister’s last com-
ments—correct me if | am wrong, Minis-
ter—he said: ‘There may be value in what
you are doing but we'll do it administra-
tively.” As the current Migration Act is set
out, there is provision for the government to
put in place regulations about how they will
administer the detention of detainees, so
there is provision for the government to
bring in regulations that stipulate all these
sorts of standards that | am setting out in this
amendment. But they have never done so.
Indeed, there have been a number of Federal
Court cases—and the Finn judgment is a
recent one—in which the judge has pointed
to this failure of the government to put in
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place regulations that stipulate how immigra-
tion detention should occur. | do not have the
capacity to move regulations so what is open
to me is to move amendments which stipu-
late how these things should occur.

I will just go through what the particular
provisions are. | will actually amend the first
section of the amendment because the Aus-
tralian Greens amendments (3) and (4),
which sought to ensure that a detainee was
brought before a court after seven days of
detention, were not supported. Proposed sec-
tion 261KB, officer to caution and give
summary of division to person who isin de-
tention, is the ‘anything you do or say may
be used in evidence' clause. Because the pre-
vious amendments were defeated and so that
it is not inconsistent, the reference to seven
days should be removed in proposed section
261KB(1)(b). | seek leave to amend the
amendment.

Leave granted.

Senator NETTLE—My amendment is to
paragraph 261M(1)(b), and omits “that is to
include reference to the fact that the maxi-
mum investigation period may be extended
beyond 7 days in accordance with section
189 and that the person, or the person’s legal
representative, may make representations on
that matter in accordance with section 189”.
261K B now reads:

261K B Officer to caution and give sum-
mary of Division to person who is in de-
tention

(1) Assoon as practicable after a person is
detained in accordance with this Act,
an officer must orally and in writing in
the language of the applicant:

(8 caution the person that the person
does not have to say or do anything
but that anything the person does
say or do may be used in evidence;
and

(b) give the person a summary of the
provisions of this Division.

| might go on to explain what the various
proposed sections of the amendment are
about. Proposed section 261KB, as | have
explained, is the ‘anything you do or say
may be used in evidence against you' clause.
It is about letting a detainee know their legal
rights at the point at which they are detained.
As | said, this is taken from the Common-
wealth Criminal Code and the existing stan-
dards that apply in other forms of detention.

Proposed section 261KC, the right to
communicate with a friend, relative, guard-
ian or independent person and legal practi-
tioner, requires officers to inform a detainee
of their right to communicate with a relative,
friend or lawyer and assist them. A lawyer or
friend may be present during interview at the
request of the detainee and the officers
should allow two hoursfor afriend or lawyer
to arrive at the place of detention. Again, all
of these amendments are trying to bring im-
migration detention in line with other forms
of detention.

Proposed section 261KD, the right of a
foreign national to communicate with a con-
sular officer, is about the right of somebody
who is detained to contact their embassy. Of
courseg, it has to be voluntary, because there
are many asylum seekers who would not
want to contact their embassy. But, as | men-
tioned before when we were talking about
the clause on compensation, there was a case
of a French man, Mr Sacko, who was re-
cently detained at Villawood detention centre
by DIMIA and who desperately wanted to
contact the French embassy, who themselves
later complained that they had not been con-
tacted. This was the man who received
$25,000 compensation for four days wrong-
ful detention. So this is what this clause is
about—ensuring that if somebody does want
to contact their embassy then they should be
allowed to do so.
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The next proposed section, section
261KE, enshrines the right to reasonable
refreshments and facilities. That is something
you might think is pretty obvious, but it was
reported that GSL, the current detention ser-
vice providers, were recently fined half a
million dollars in an instance where a group
of detainees—I think there were six men—
were taken in the back of a paddy wagon
from Maribyrnong detention centre to Baxter
detention centre in South Australia. They
spent several hours in the back of a paddy
wagon with no toilet stops, no food and no
water along the way. You might think it is a
bit over the top to put this into legidlation but
the government has not put in any regula-
tions in this area. The Federal Court has
pointed this out on several occasions. | can-
not put regulations in, so | am moving
amendments. You may still think thisis over
the top but, when we have instances of the
detention service provider being fined in the
order of half a million dollars because they
took six men in the back of a paddy wagon
for a five- to six-hour journey and did not
stop to let them go to the toilet or to give
them some water, | think there is a pretty
strong case for ensuring that we put these
guidelines and regulations in because, as
they currently exist, what we think of as rea-
sonable, decent and humane standards are
not being adhered to.

The next proposed section, section 261KF,
is about the recording and retention of ques-
tioning. It requires that interviews are re-
corded, as the police are required to do.
Hopefully, this would lead to better evidence
and more accountability on the part of de-
partmental officers. It is possible that, if in-
terviews were properly recorded in the case
of Vivian Solon or Corndia Rau, the oppor-
tunity to realise and rectify mistakes earlier
may have occurred. There are two final pro-
posed sections. The first relates to ensuring
that people have the right to an interpreter.

The final section ensures that there is a right
to medical assistance.

In conclusion on these proposed sections,
as | said, you may think that all of these
things are obvious. They are all enshrined in
either law or regulations for other forms of
detention, setting the minimum standards.
The department of immigration has chosen
not to do that whilst the opportunity has been
there. It has been chastised on more than one
occasion by the courts for not doing so. In-
stead, the department of immigration likes
to, as the minister put it last time, do it ad-
ministratively. It produces guidelines, the
migration series instructions, that do not
have the same enforceability asif the legisla-
tion or regulations set down these minimum
basic standards and guidelines for decency to
ensure that people who are held in detention
by the department of immigration have their
legal rights and human rights respected,
know their situation and are able to get
proper breaks—a drink of water or whatever
it might be.

It is unfortunate that these things have to
be stipulated but, when you look at the recent
behaviour of the department of immigration
and the detention service providers, | think
the case is strong for stipulating them. That
iswhy the Australian Greens are moving this
amendment—to put in place those standards
that the government should have put in place
at the time they created the Migration Act
and when they had the opportunity to put in
place these regulations. On more than one
occasion the Federal Court has said to the
government, ‘You should've put in place
these regulations.” | cannot move the regula-
tions, so | am a moving the amendment here
today. | commend it to the Senate.

Senator LUDWIG (Queendand) (8.18
pm)—We come back to the issue | think |
raised last time. | think the minister may
have at least stated the obvious in that there
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are areas where a lot of this could, and per-
haps should, have been dealt with by regula-
tion. | think the last amendment was one that
could and should have been dealt with by
regulation. But this government has been
incapable of—or unable or unwilling to, up
to this point in time—dealing with some of
these matters by regulation, or even by or-
ders or migration series instructions, to en-
sure they are dealt with appropriately. It
seems that, in this instance, unfortunately,
the Greens have sought to thicken an already
thick book by seeking to amend the migra-
tion legidlation to include matters that would
otherwise fall easily into migration series
instructions, procedures or regulations.

Given that this department says it is mov-
ing—it certainly has the trinkets to demon-
strate its bona fides—as far as | can deter-
mine the problem is that it does not have, at
this juncture, anything surrounding what
Senator Nettle is proposing here, which is
ensuring the ability to communicate with
friends, relatives and guardians, access to
legal rights, the ability for foreign nationals
to communi cate with consular officersif they
wish to exercise that right and the right to
reasonable refreshments and facilities. The
difficulty isthe minister might tell methat is,
in fact, the case. But what we have found,
unfortunately, is that it does not seem to
work in practice. Whether or not there was a
regulation or a standard operating procedure
in place, it was not complied with in the case
that Senator Nettle raised. It was extraordi-
narily disappointing how that unfolded.

The department may in fact need legisla-
tion, black and white, in front of them, to
ensure that they do provide these types of
things, which would seem reasonable to most
people, and that there is the ability to record
and deal with questioning in that way. It is
not unusual. These issues are dealt with in
other areas by other administrative means.
Mostly it does not need to be put into legisla-

tion. | can see why Senator Nettle thinks in
this instance it should be in legidation; not-
withstanding, it should and could be dealt
with by regulation. The government may
indicate that it has a view to put that into
regulation. Until it does| think there needsto
be clearer guidance; therefore, the opposition
is prepared to accept and support this amend-
ment on the basis that it seems reasonable
that these types of things be dealt with and
should be dealt with in that way.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (8.22
pm)—Again, the government will not sup-
port the Greens' amendment. At the outset,
can | say that the provisions in the amend-
ment again relate to a subject matter whichis
not that of the bill that we are dealing with in
committee. In any event, the amendment
provisions would implement obligations that
already exist and that are already reflected in
practice, such as the obligations regarding
access to consular officials. They are also
contrary to the existing provisions of the Mi-
gration Act.

As | understand it, the act providesin sec-
tion 257 that statements by a person being
questioned whilst in detention cannot be
used in evidence against them, but the sug-
gested amendment that we have here is such
that the officials would have to say to the
person being questioned that what they do
say may be used in evidence against them.
That is inconsistent with section 257, | am
advised. Section 257 says that statements by
a person who is questioned whilst in deten-
tion cannot be used in evidence against them.
So there is a conflict there with this amend-
ment. There is also the question of practical-
ity—that is, if someone is detained in the
field for a short while, do you have to go
through this rigmarole of cautioning? Doing
that could even prolong the detention.
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What | am saying is that DIMIA has a ba-
sic duty of care to people in detention, and
that duty of care covers the sorts of issues
that Senator Nettle has mentioned. There is
an existing obligation to provide consular
access where sought and section 257 pro-
vides that statements made in these circum-
stances cannot be used in evidence. So that is
covered on all three of those bases. There are
aspects of the current situation which mili-
tate against the amendment proposed by the
Greens. For those reasons, the government
does not support this amendment. | say that
not just because this amendment does not
deal with the subject matter of the hill at
hand but, more importantly, for the reasons
that | have outlined.

Senator BARTLETT (Queendand) (8.25
pm)—Just briefly, | would like to put on the
record the Democrats support for this
amendment—it has been obvious with most
of the divisions, anyway, in our support for
previous amendments. | am taking guidance
in part from the dripping wet social con-
science of the Labor Party here, Senator
Ludwig, well-known standard-bearer of the
Left, in his support of these amendments!
Given that he thinks they are good, how
could | possibly say otherwise? That is sar-
casm, by the way, for people reading Han-
sard after the fact.

| should also say that the amendments do
have merit. | think there is a case to be put
about what is appropriate in black-letter leg-
idation and what is appropriate in adminis-
trative instructions. | note the minister's
comment about duty of care, but let us not
forget that this is the department that actually
had to be taken to court by people purely so
they could get an appointment with a mental
health professional. The court finding—
eventually, after one of those cases went all
the way through to judgment—uwas that there
had been flagrant breaches of care by the
department on something as basic and fun-

damental as access to adequate health care. |
do not think anybody would think something
like that needed to be spelt out in legidation,
indeed, you would think it was so sdf-
evident you would barely need to spdll it out
at all. When you have a situation where peo-
ple have go to court to get that sort of basic
assistance, it shows how seriously things
have deteriorated.

| know there have been major changes
since then and lots of money put in and lots
of recognition of the need for cultura
change, but the fact is that that is quite recent
history. Again, | return to one of my earlier
comments: if there were a genuine, consis-
tent desire for cultural change then one of the
first steps that would have been taken would
have been the withdrawal of this legidlation.
Initsearlier form, | think this legidation was
around prior to the last election, and it was
certainly reintroduced quite some time ago
now. It was May, | think, when the report of
the Senate committee inquiry into it was ta-
bled. So, whilst the committee report into the
bill does not predate the publicity surround-
ing Cornelia Rau and others—or even, from
memory, the court case | just referred to, al-
though | cannot recall precisely what month
that was—it clearly predates the Paimer re-
port being tabled, as well as the Cromie re-
port and the major organisational changes
announced by the government.

This is legidation that the minister keeps
insisting is about streamlining migration liti-
gation, despite the court cases this year
where people had to go to court to get access
to health services. | think that shows how
warped the government’'s perspective has
been in the past. For the government to con-
tinue to pursue this legidation, following all
of that coming to light, shows that there is
still a little bit of deprogramming required
there, at least somewhere in the government
or the department. The government continues
to persist with not just this legislation but
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also the furphy surrounding the rationale for
it, let alone the quaint misbelief that it is ac-
tually going to have the effect that it is sug-
gested it will.

In that context, it is not as unreasonable or
as unusual as it might seem to have amend-
ments such as this, which go into the sort of
fine detail that you would otherwise expect
perhaps in ministerial instructions, put for-
ward. It is unfortunate that we have got to
that stage but, certainly, in the absence of
any indication of a consistent, comprehen-
sive shift in attitude on the part of the gov-
ernment, these sorts of things, sadly, may
still be necessary.

Question put:

That the amendment (Senator Nettle's) be
agreed to.

129
Eggleston, A. Ellison, C.M.
Ferguson, A.B. Fielding, S.
Fierravanti-Wells, C. Fifield, M.P.
Heffernan, W. Hill, R.M.
Humphries, G. Johnston, D.
Joyce, B. Kemp, C.R.
Lightfoot, P.R. Macdonald, I.
Macdonald, JA.L. Mason, B.J.
McGauran, J.J.J. * Minchin, N.H.
Nash, F. Parry, S.
Ronaldson, M. Santoro, S.
Scullion, N.G. Troeth, JM.
Trood, R. Vanstone, A.E.
Watson, JO.W.
PAIRS
Bishop, T.M. Campbell, I.G.
Hurley, A. Payne, M.A.
Ray, R.F. Ferris, JM.
Sherry, N.J. Calvert, P.H.
Sterle, G. Patterson, K.C.
* denotes teller
Question negatived.
Bill agreed to.

Bill reported without amendment; report

adopted.

Third Reading
Senator ELLISON (Western Australia—

The committee divided. [8.34 pm]
(The Chairman—Senator JJ Hogg)
Ayes............ 31
Majority......... 4
AYES
Allison, L.F. Bartlett, A.J.J.
Brown, B.J. Brown, C.L.
Campbell, G. Carr, K.J.
Conroy, SM. Crossin, P.M.
Evans, C.V. Faulkner, J.P.
Forshaw, M.G. Hogg, J.J.
Hutchins, S.P. Kirk, L.
Ludwig, JW. Lundy, K.A.
Marshall, G. McEwen, A.
McLucas, J.E. Milne, C.
Moore, C. Murray, A.JM.
Nettle, K. O'Brien, K.W.K.
Polley, H. Siewert, R.
Stephens, U. Stott Despoja, N.
Webber, R. * Wong, P.
Wortley, D.
NOES
Abetz, E. Adams, J.
Barnett, G. Boswell, R.L.D.
Brandis, G.H. Chapman, H.G.P.
Colbeck, R. Coonan, H.L.

Minister for Justice and Customs) (8.38
pm)—I move:

That this bill be now read athird time.

Senator BARTLETT (Queensland) (8.38
pm)—I know that it has been a long debate,
but | think it is important to re-emphasise at
the third reading stage of the Migration Liti-
gation Reform Bill 2005 that this is signifi-
cant legidation. It might be being overshad-
owed by other more contentious and momen-
tous pieces of legidation in the public arena
at the moment, but it is important to again
put on the record the Democrats overall op-
position to the legidation. | am sure Senator
Ludwig, after having shown a few outbreaks
of commonsense and compassion in support-
ing a few of those amendments, will revert to
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type and now support the legislation with all
its very flawed components.

| emphasise that, when this legislation was
looked at by a Senate committee in the first
part of the year, there were unanimous rec-
ommendations that there should be some
clear-cut safeguards put in the legidation.
There were unanimous recommendations
from both the Labor and Liberal members of
the committee that there should be a report
tabled in the parliament after 12 months of
the bill operating about how some of the
contentious provisions within it operate.
There was also a specific and, again, unani-
mous recommendation contained in the
committee report that there be an automatic
repeal put in the legislation for the provisions
initems 7, 8 and 9 of the bill that conferred
the broadened powers of summary dismissal,
that those be repedled at the end of 18
months from the date of the bill's com-
mencement. Neither of those things have
happened, of course. It was only subject to
those two recommendati ons that the commit-
tee unanimously recommended that the Sen-
ate pass the bill. It is an indication that the
government has not only failed to progress
from where it was in this area some months
back but has actually gone backwards from
what its own party’s members and, indeed,
the Labor Party recommended back in May.

There was one dissenting voice in that
committee report, and that was mine. | rec-
ommended that the bill should be opposed
altogether. | am doing that again now. | do
believe that the whole suggestion that there
is a significant problem with unmeritorious
claims before the courts is a furphy. It should
also be emphasised that there have been a
number of pieces of legidation in the past
that have been put forward under the pre-
tence of addressing the problem of the large
amount of migration cases clogging the
courts. Not only have none of those pieces of
legidlation worked but their effect has actu-

aly been to increase the amount of legida
tion clogging the courts. Until there is a rec-
ognition that the problem is caused predomi-
nantly by the governmental and departmental
end rather than from the community end, that
problem will not be addressed.

There is a provision in the Migration Act
that should be amended if we are talking
about streamlining and improving migration
matters before the courts—that is, the provi-
sion that was put in in 1998 to make people
less likely to have access to legal advice at
the outset. If people get decent advice about
how to put together a decent claim right from
the start, we would have far fewer problems
than we have.

| conclude by noting a few statistics from
the recently tabled annual reports of the Mi-
gration Review Tribunal and the Refugee
Review Tribunal, leaving aside the signifi-
cant set-aside rates by those tribunals indi-
cating the number of problems in the initial
decisions made by DIMIA officers. Out of
those tribunal decisions that were reviewed
by courts from the Refugee Review Tribunal,
245 cases were remitted either by judgment
or by consent back to the tribunal from the
courts. That is 11 per cent. When you are
talking about 245 cases to deal with refugee
matters, that is 245 potential life and death
matters, so it is not aninsignificant issue.

From the Migration Review Tribunal, the
percentage is even higher—that is, 17 per
cent of matters that were pursued through the
courts were remitted for reconsideration.
That is 92 out of 540. That means that there
were 337 individual cases in the last finan-
cial year where people did take a matter to
court that was then remitted. | am sure if you
balance that number against the number of
people that might be seen to be taking un-
meritorious claims through the courts, it
would be minuscule. Indeed, according to
evidence provided to the Senate committee,
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the number of times that the government had
previously requested to strike out court ac-
tions on the grounds of them being spuri-
ous—a power which already exists, | might
say—amounted to four, three of which were
successful.

It emphasises that, once again, we have
the parliament’s time being chewed up with
legidation that is not focused on where the
real problem is and we have rhetoric sur-
rounding that process which seeks to rein-
force the myth that a significant part of the
problem is somehow or other at the commu-
nity level with people abusing the process
rather than with the process itself. That is
why this legidation is flawed, why it is not
going to work and why it sends a strong sig-
nal that the so-called culture change on the
part of the government is not as comprehen-
sive as they might like usto believe. For that
reason, | thought it was important to specify
those matters at the third reading stage and
reinforce the Democrats' overall opposition
to the legidation, particularly given that not
a single amendment was accepted by the
government along the way.

Question agreed to.
Bill read athird time.
COMMITTEES
Rural and Regional Affairsand Transport
References Committee
M ember ship
Senator ELLISON (Western Australia—

Manager of Government Business in the
Senate) (8.45 pm)—by leave—I move:

That Senator Murray be discharged from and
Senator Siewert be appointed to the Rural and
Regional Affairs and Transport References Com-
mittee.

Question agreed to.

LAW AND JUSTICE LEGISLATION
AMENDMENT (VIDEO LINK
EVIDENCE AND OTHER MEASUREYS)
BILL 2005

Second Reading
Debate resumed.

Senator LUDWIG (Queensand) (8.45
pm)—I rise to speak on the Law and Justice
Legislation Amendment (Video Link Evi-
dence and Other Measures) Bill 2005. The
primary purpose of the hill is to create new
video link evidence provisions under the
Crimes Act 1914 that apply not only to pro-
ceedings for terrorism and other related of-
fences but also to proceeds of crime proceed-
ings relating to those offences. In the absence
of compelling evidence to the contrary, im-
portant evidence from overseas withesses
that are unable to travel to Australia can be
put before the court using video link tech-
nology. As a consequence, the hill also
amends the Foreign Evidence Act 1994 and
the Proceeds of Crime Act 2002.

The bill will also amend the following
legidation for unrelated purposes. the
Crimes Act 1914, to modify matching pro-
files rules for DNA databases; the Financia
Transactions Reports Act 1988, to correct an
unintentional omission from the Proceeds of
Crime Act 2002—perhaps this should have
been called the omnibus bill rather than the
video link bill; the Proceeds of Crime Act
2002, to fix an error in regulations and en-
able payments out of confiscated assets ac-
counts; and the Surveillance Devices Act
2004, to enable law enforcement officers to
retrieve authorised surveillance devices un-
der warrant.

On 4 October 2005, this hill was referred
to the Senate Legal and Congtitutional Legis-
lation Committee for inquiry, and the com-
mittee ddlivered its report on 1 November. It
was otherwise a short reporting period but
reasonable in the circumstances. The opposi-
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tion appreciates the time that was available
for that committee to examine the submis-
sions that were made. Nine submissions were
received: six from federal agencies and three
from the legal community. In addition, the
committee took oral evidence in Sydney on
21 October 2005. While most of the bill is
uncontentious in its effect, there were several
issues that the committee investigated, in-
cluding a differential treatment of prosecu-
tion and defence in relation to the use of evi-
dence in both the proposed amendments to
the Crimes Act 1914 and the Foreign Evi-
dence Act 1994, the suitability of the ob-
server regime in the bill, the integrity of the
process under a video link evidence regime,
retrospectivity for proceedings that have al-
ready commenced and the changes to the
DNA evidence testing regime.

I will now give at least some detailed con-
sideration to provisions, as time permits, in
respect of the bill before returning to the
findings and recommendations of the com-
mittee report. Video link evidence is widely
used in civil proceedings in Australia. Under
federal criminal law, it is currently available
under the Crimes Act 1914, part 1AD, for
child witnesses; the Crimes Act 1914, part
3A, for child sex tourism offences; the Mu-
tual Assistance in Crimina Matters Act
1987; and the Foreign Evidence Act 1994,

Item 5 inserts a new part 1AE into the act
to provide for video link evidence to be used
in proceedings for certain terrorism and re-
lated offences. The coverage of these of-
fences has been intentionally broad so that
they cover not only direct terrorist offences
but also peripheral and ancillary related of-
fences such as the giving of false and mis-
leading statements to ASIO while being
questioned under warrant for a terrorist of-
fence—for example, the provisions of the
bill are to apply to al federal criminal pro-
ceedings, including committals, but they

specifically exclude defendants from giving
evidence.

The proposed 15YU(3) makes the effect
retrospective for proceedings instituted be-
fore or after the commencement of the new
part 1AE. While domestic laws permit retro-
spective criminal legidation in certain cir-
cumstances, such legislation is not often em-
ployed and criminal law is presumed not to
have retrospective effect. However, the pre-
sumption against retrospectivity does not
operate in connection with procedural
changes except in some cases where the pro-
cedural changes adversely affect an accrued
right or liability. Yet when we read the pro-
posed 15YU(3) in conjunction with the dif-
ferential tests for the prosecution as proposed
in other parts of this hill, it does make this
issue something of a concern. Issues that go
to evidence are sometimes viewed as not
procedural; they are more substantive. It is a
guestion of whether that provision is viewed
as a substantive change or one of procedure.
The benefit seems to fall within the govern-
ance on this, but it is still an open issue and
creates some concern.

While the use of video link, also known as
television link or CCTV evidence, is well
established overseas, it has also been present
inAustralian criminal law in a limited capac-
ity. Legidative provisions to protect child
witnesses and/or sex offence witnesses from
intimidation, distress or psychological harm
associated with recounting their experiences
in a daunting courtroom environment are
already in place and were supported by La-
bor. Video link can also be used in the Mu-
tual Assistancein Criminal Matters Act 1987
and the Foreign Evidence Act 1994. Part
1AD of the Crimes Act 1914 already pro-
vides, in relation to sexual offences, for the
giving of evidence by child witnesses under
the age of 18 by closed circuit television,
video recording or other alternative means
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and that a child witness may be accompanied
by an adult when giving evidence.

In addition, part 3A of the act in relation
to child sex tourism offences makes similar
provisions for the giving of evidences by
witnesses of all ages, with the additional
provision covering unreasonable expenses or
inconvenience. Under the bill, the court must
direct or by order allow a witness to give
evidence by video link if they are available
or will reasonably be available to do so. The
compulsion is amost equally available to
both the prosecutors and defendants, so long
asthe order is applied by either side and rea-
sonable natice is given to the court of intent
to make such an application.

There is a general common law require-

ment that a criminal trial be fair. However,
the proposals in this bill in relation to the
admissibility of video link evidence appear
to favour the prosecution due to the differ-
ence in treatment of defendants and the
power of a court to refuse the application.
For the prosecution, a court can disallow the
application if making the order would have a
substantial adverse effect on the right of a
defendant to receive a fair hearing. For the
defendant, a court can disallow the applica-
tion if making an order would be inconsistent
with the interests of justice for the evidence
to be given by video link. Therefore, there is
a dual test which is at variance with that
which is currently provided for in the act.
The bill also proposes a dual test for non-
video-link evidence from foreign jurisdic-
tions by creating a separate regime for the
prosecution of designated offences in the
Foreign Evidence Act. The present test in
section 25 of that act applies to both prosecu-
tion and defendant. Under this test it must
be:
... to the court’s satisfaction that, having regard to
the interests of the parties to the proceeding, jus-
tice would be served if the foreign material were
not adduced as evidence.

The test proposed under the new section 25A
is applicable to the prosecution only, that is,
designated offences, and it reads:

... the court may direct that the foreign material
not be adduced as evidence in the proceeding if
the court is satisfied that introducing the foreign
material would have a substantial adverse effect
on the right of a defendant in the proceeding to
receive afair hearing.

In both instances under this bill, the changes
appear to weaken the court’s discretion to
disallow prosecution evidence. The inconsis-
tency with current legislation, coupled with
the problem of retrospectivity, does become
amajor concern for Labor.

I might move to some of the other provi-
sions, as time permits. The bill will also in-
clude an amendment to forensic procedures
to expand the number of DNA profiles a vol-
unteer can be tested against and to remove
the requirement that interjurisdictional
matching be confined to a specific investiga-
tion. Items 6 and 7 amend the act to repeal
the existing definition of tape recording at
section 23B(1) and replace it with a defini-
tion that includes digital recording. This is
not related to the taking of video link evi-
dence but to the taping of policeinterviews.

Schedule 1, items 22 to 25 amend provi-
sions of the Foreign Evidence Act 1994
which deal with other types of foreign mate-
rial such as videotapes and transcripts of ex-
aminations to treat as foreign evidence. The
two other acts that will be altered by this bill
are the Proceeds of Crime Act 2002 and the
Surveillance Devices Act 2004.

Schedule 1, items 26 to 28 amend the Pro-
ceeds of Crime Act 2002 to do a number of
things. The amendment will clarify for the
reader that the new video link evidence pro-
visions of part IAE apply to the Proceeds of
Crime Act 2002. It inserts a new provision to
alow, with the approval of the DPP, pay-
ments out of the confiscated assets account
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in relation to the conduct of an examination.
The amendment will empower the DPP to
approve payment to a third party which has
carried out an examination under the act.
This provision is not part of the video link
provisions. Finally, this provision will cor-
rect the status of Administrative Appeals Tri-
bunal members to retrospectively validate
examinations conducted under the act by
AAT members who were inadvertently di-
vested of their power to conduct such exami-
nations by an error in the regulations. It
seems a sensible thing to correct.

Schedule 1, items 29 and 30 amend the
Surveillance Devices Act 2004 to clarify that
a law enforcement officer may apply for a
retrieval warrant for a tracking device that
was lawfully installed. The current act pro-
vides only for a surveillance device to be
retrieved.

| now turn to the findings and recommen-
dations of the Senate Legal and Constitu-
tional Legidation Committee report. The
committee said that it supports the need for
the bill but is disappointed that it provides a
regime only for designated offences. This |
think reflects the haphazard and knee-jerk
approach this government takes to law en-
forcement. The committee questioned the
wisdom of using different wording between
the Crimes Act and the Foreign Evidence
Act. The committee found that there was not
a consistency where there could have been a
consistency.

The committee was also concerned about
the defendant’s right to a fair trial, notwith-
standing the evidence provided by the Attor-
ney-General's Department and the Com-
monwealth Director of Public Prosecutions,
and considered that the courts should retain
wide and flexible discretion in these matters.
The committee was concerned about the ob-
servers' limited capacity to report on the cir-
cumstances relating to the witness's evidence

and not just the granting of video link evi-
dence. The committee accepted the need for
retrospectivity in that it will apply only to
proceedings already commenced and the
impact will be procedura  only—
notwithstanding the concerns that | ex-
pressed earlier and still maintain.

Many of these findings reflect Labor’s
own concerns about the bill. Labor is par-
ticularly concerned at the haphazard ap-
proach by this government, especially in the
way it seems to proceed in developing the
crimina law in these areas. Nowhere in this
bill is there evidence of strategic thought or
planning in relation to how this provision fits
into the general evidence regime. If this bill
is passed, the Crimes Act 1914 will contain
no fewer than three separate regimes for the
adducing of video link evidence. There will
be three effective regimes—one could think
that they might have been able to reduce that
in number.

The question is whether we wish to con-
tinue cobbling on video link evidence provi-
sions to the act each time a new circum-
stance demands it or whether a comprehen-
sive regime for video link evidence in crimi-
nal matters ought to be put in place. It isa
question that the department should be able
to answer. Labor believes in the other ap-
proach. The Howard government, or at least
the Attorney-General, seemsto believe in the
former and prefers to cobble together new
regimes each time it is necessary. The result
is Australia may be left unprepared to take
video link evidence in important cases that
may cover drug smuggling, sex trafficking,
illegal fishing and so forth.

Broader serious drug offences provisions
now exist. It is not unforeseen that video link
evidence may be used and we would then
have to rely on the Mutual Assistance in
Criminal Matters Act if that is available. We
may have to rely on another amendment be-
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ing promoted by this government to fix up a
hole that might eventuate—unforeseen—that
could have been overcome if a more com-
prehensive regime had been considered and
thought through. It is the sign of a tired and
perhaps slack government, an Attorney-
General who is ready to retire and a justice
minister who has let the bureaucrats deter-
mine the outcomes.

Then we have Labor’s concern with the
differential treatment of prosecution and de-
fence in this bill. The government has failed
to make the case for this measure and that is
demonstrated in the committee report, where
two recommendations are made concerning
this area of concern. A read of the Senate
committee report, which is a majority report
supported by both Labor and the govern-
ment, shows that in the absence of convinc-
ing argument to the contrary we are left with
little reasonable choice but to oppose this
provision. While the government fails, Labor
have at least outlined an area where we will
be moving an amendment to address the
government’s error in this regard. There is
room for improvement in this bill. It does
appear to be another case of atired and inat-
tentive ministry in alowing such a slipshod
approach to develop, and when questioned
upon the validity of its output it cannot even
raise an adequate defence. The government
intended the differential outcome in this in-
stance.

The third major recommendation from the
committee was in relation to amending the
proposed subsection 15YW(7) to allow the
court to request an observer to report on a
wider range of circumstances relating to wit-
nesses evidence not just in relation to the
giving of video link evidence. The court
might like to be in a position to assure itself
that if the witness is a prisoner, for example,
the prisoner is being treated humanely. That
may be something the court may wish to sat-
isfy itself about. That does not stop a judge

taking it upon himsdf to satisfy himsdf to
those ends or those matters being raised. But
there is an ability, | think, to provide at least
a framework or point the way to ensure that
these thing are not ignored or allowed to dip
through. Labor will also be moving an
amendment to widen the court’s discretionin
this area from that presently in the bill.

There are some additional comments in
the committee’s report from the Australian
Democrats concerning (a) the use of torture
and (b) the proposed changes to the DNA
checking regime. Labor is opposed to the use
of torture in procuring evidence, but we are
not opposed to the enhancement of the DNA
checking regime. Division 6B of the Crimes
Act 1914 covers the regime for procuring
DNA and other evidence from volunteers for
forensic purposes. There is already an exten-
sive regime that ensures volunteers give their
informed consent, that the giving of in-
formed consent is recorded, that the consent
can be withdrawn and so on as the provision
provides. In the absence of any substantial
argument or evidence to the contrary, Labor
believes that the current safeguards are satis-
factory. Given the consent measures in place
for volunteers, the arguments against the
measures from privacy grounds are not suffi-
ciently convincing for Labor to support the
Democrats position in that regard.

| have foreshadowed Labor’s amendments
and in conclusion | would like to express my
thanks to the committee secretariat and par-
ticipating members and members of the
committee for their excellent work in provid-
ing the Senate with an excellent report and,
particularly, the government backbenchers
who also saw the error that the government
has sought to put and have supported the
committee recommendations to ensure there
isfairness in these procedures. In conclusion,
| express again my disappointment with the
government. In particular, Ministers Rud-
dock and Ellison have approached this issue
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in a weak, ineffectual and unstrategic man-
ner.

Senator STOTT DESPOJA (South Aus-
tralia) (9.05 pm)—I begin by stating first of
all that the Democrats did support the major-
ity report. | note that Senator Ludwig was
saying that both Labor and the government
supported it. | certainly support the chair’'s
report and | commend it to the Senate and to
the public. It is a comprehensive analysis of
the legidation, and the submissions were
impressive as was the evidence provided in
the public hearing. | also note, in response to
the previous spesker, that the additional
comments | provided on behalf of the Aus-
tralian Democrats were not necessarily in
relation to the DNA issue and opposing the
proposals within this legidation but were
trying to put some of those proposals into a
policy context. As people have heard me say
on many occasions in this place—for at least
seven years—we need to examine and deal
with the issue of a comprehensive privacy
regime that covers genetic privacy and, re-
lated to that, issues like genetic discrimina-
tion. | will not go on a tangent on that to-
night, Madam Acting Deputy President, but |
did, as advisers and the government would
know, request information as to whether or
not some of these changes were considered
in the context of the ALRC and AHEC re-
port, Essentially Yours, that deals with ge-
netic privacy because, again, | think that is
an issue we should be grappling with.

| put concerns expressed by others in my
supplementary comments and, as Senator
Ludwig has said, reiterated some of the con-
cerns provided by witnesses in relation to the
issue of possible use of foreign evidence that
may have been obtained through torture. |
agree with the comments that have been
made by a number of witnesses but in par-
ticular | agree with the statement by the Gil-
bert and Tobin Centre of Public Law that this
would be:

... an excelent opportunity for the Common-
weelth Parliament to affirm its abhorrence of the
use of torture in the procurement of evidence.

| agree with most of the comments that have
been made in this place that there is a worthy
aim to this legidation, and we understand
why it has been introduced and the need for
it. However, | think that fairness to which
Senator Ludwig refers needs to be injected
pretty quickly into this legidation.

The Law and Justice Legidation Amend-
ment (Video Link Evidence and Other
Measures) Bill 2005 makes some changes, as
we have heard, to the Crimes Act 1914 and
the Foreign Evidence Act 1994. A couple of
those changes are potentially quite disturb-
ing. Certainly they are of concern to the peo-
ple who provided information to the commit-
tee and, as you have heard in the preceding
remarks, Madam Acting Deputy President,
they have not been addressed in an effective
way by the government tonight. The hill
seeks to create new provisions to the Crimes
Act to facilitate the use of video link evi-
dence in terrorism and related offences and
retrospectively amend the Foreign Evidence
Act to facilitate the process of admissibility
of foreign evidence in the related proceed-
ings. The amendments to the Foreign Evi-
dence Act will also ease the sharing of DNA
profiles among Australian law enforcement
agencies over a national DNA database sys-
tem.

The Democrats are disappointed that the
government tonight has not taken advantage
of the evidence that was provided through
the committee. Even if it was not referring to
the information provided, we certainly hoped
that it would adopt the recommendations
contained in that majority report. Tonight |
think the government has missed an excel-
lent opportunity to improve thislegislation in
away that its own committee members have
signed off on. | can see through the various
amendments that have been circulated to-
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night, a couple from me and a number from
the ALP, that between us we have sought to
amend the bill in line with the recommenda-
tions of the Senate committee, and | hope
that government members will perhaps at
this late stage consider those amendments in
view of the evidence that was obtained by
the committee.

As we have heard, there is an argument
that this legidation will disadvantage the
defendant in any proceedings where video
link evidence is sought to be adduced. It has
been argued, and convincingly so, that the
fundamental legal principles of the presump-
tion of innocence and the right of the defen-
dant to receive a fair trial are compromised
in some way as a consequence of the
changes. The bill allows for the use of differ-
ent tests depending on whether the prosecu-
tion or the defence is seeking to adduce
video link evidence. Under the new provi-
sions the court must allow the prosecution to
adduce video link evidence unless the de-
fence can prove that it will have:

... a substantial adverse effect on the right of the
defendant in the proceeding to receive a fair hear-
Ing.

| also note the amendments that have been
circulated in relation to that definition to-
night by the government.

In the reverse, if the defendant is seeking
to adduce such evidence, the prosecution
must establish that it is inconsistent with the
interests of justice that this evidence be al-
lowed. The submissions of the Gilbert and
Tobin Centre of Public Law, Australian
Lawyers for Human Rights and the Human
Rights and Equal Opportunity Commission
to the Senate Legal and Constitutional
Committee inquiry into the bill opposed, and
I think strongly so, the application of a dif-
ferent test to each party to proceedings—or a
dual test, as the Labor Party would refer toit.

In fact, the chair’s report expressed concern
at the:

... distinct lack of support for the narrower prose-
cution test in evidence received by the committee,
other than from the Department—

the Attorney-General’s Department—

and the DPP.

The report also noted:

... the evidence of the need to maintain public
confidence in the court system—

and | think everyone would agree with that
senti ment—

especially in relation to the trial of terrorist of-
fences...

It also noted that the Australian court system
should not be left open to criticism in rela
tion to such convictions. Obvioudly it is in-
disputable that the integrity of our justice
system is the paramount issue here. | think
that is what everyone is trying to get to grips
with—whether the so-called dua test in
some way compromises that integrity and
whether we are open to criticism as a conse-
guence of the amendments.

The seemingly differing burdens on each
party were objected to on various grounds.
Importantly, Australian Lawyers for Human
Rights have raised an abjection to this con-
struction on the basis that it:

... clearly offends Article 14(3)(e) of the Interna-
tional Covenant on Civil and Political Rights.

This provides that:

All persons shall be equal before the courts
and tribunals

.. everyone shall be entitled to the following
minimum guarantees, in full equality:

(e) To examine, or have examined, the witnesses
against him and to obtain the attendance and ex-
amination of witnesses on his behalf under the
same conditions as witnesses against him;

CHAMBER



138

SENATE

Monday, 7 November 2005

Similarly, the Human Rights and Equal Op-
portunity Commission have expressed their
concern at the bill’s potential to infringe in-
ternational law. We believe that the recom-
mendation of the Senate Legal and Constitu-
tional Committee that the same standard
should apply to both parties should be
heeded. Indeed, we think it is imperative that
tonight we make that particular change so
that this legidlation is seen to be, and also is,
fair and impartial. We believe, according to
the evidence presented to us, that the gov-
ernment risks offending some pretty well
established and fundamental legal principles
when it comes to its obligations under inter-
national law if it does not consider the rec-
ommendations in amendment form tonight.

In my opening remarks | touched on the
issue of evidence that may be obtained as a
result of torture. | note that Senator Ludwig
made some comments as well. But | cannot
emphasise enough that this is an issue of
concern not only to the Australian Democrats
but, | am sure, to everybody in this place. We
note that the Human Rights and Equal Op-
portunity Commission is concerned that the
bill does not:

... provide sufficient safeguards to ensure that
Australian courts exclude evidence obtained as a
result of torture ...

We think that, in line with the recommenda-
tions of the committee and the requests of
the witnesses who appeared before that
committee, there are some simple things that
we could do to reaffirm as a parliament and a
government our abhorrence of the use of
torture in the procurement of any evidence.
Indeed, | have a second reading amendment
which obviously does not amend the legisa-
tion but which makes a clear point. | hope
that all senators will support that amend-
ment. So we do support the idea of the Gil-
bert and Tobin Centre of Public Law that itis
a wonderful opportunity for the Common-
wealth parliament to reaffirm—or affirm if

you believe that we have not made it clear
previousy—our abhorrence of the use of
torture in the procurement of evidence or in
any other circumstance. | will seek to do that
through a second reading amendment.

The adoption of the recommendation of
the Senate Legal and Constitutional Commit-
tee to widen the role of an observer in rela-
tion to the giving of video link evidence
would facilitate the determination of any use
of torture—| do not suggest that it com-
pletely curesthe problem. It is for this reason
that it is vital that the courts are able to re-
quest a report on observations not just in re-
lation to the giving of evidence but also in
relation to circumstances surrounding the
giving of the evidence. We need to ensure
that the right to be free from torture and in-
human or degrading treatment is protected,
and this is one way of doing it. As senators
would be aware, a couple of amendments
have been circulated—one in my name and
one in the opposition's name—that try to
deal with the widening of the role of observ-
ers. Again, this was another issue of debate,
or certainly hearty exchange, during the
committee processes.

As Senator Ludwig pointed out, it is evi-
dent that the bill has a retrospective effect.
The Democrats refer to the evidence pro-
vided by Mr Simeon Beckett of the Austra-
lian Lawyers for Human Rights at the Senate
inquiry, where he argued in relation to the
retrospectivity of thishill that his concern:

... is not so much whether it is substantive or pro-
cedural; the issue is whether there is prejudice to
the defence case.

The Democrats therefore believe that it is
important that the court’s discretion ensures
that the retrospectivity be limited to proce-
dural matters—and | think | am echoing
comments from the opposition—and always
considers the potential prejudice to the de-
fence case. Additionally, the retrospective
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effect must only apply to proceedings which
have already commenced.

| touched briefly on the provisions con-
cerning the sharing of DNA evidence among
law enforcement agencies, but the Law Soci-
ety of New South Wales did put forward a
view casting doubt on the necessity of the
provisions relating to volunteers. As the gov-
ernment would know, we asked questions in
relation to this issue. The law society stated
in its submission that it could not see a justi-
fication for:
... why DNA that is provided for a specific pur-
pose by a volunteer should then be made avail-
able for investigations of any offence.
I do note—and senators can refer to the Han-
sard of the committee—that, in response to
the questions that | asked the departments
and the advisors, they were very forthcoming
in explaining why particular privacy rights
were not going to be breached and that the
idea was that the use of the information pro-
vided by a volunteer would be for a specific
purpose. However, they would obviously be
aware of the submissions that cast some
doubts, or at least raised some questions, in
relation to this issue. Indeed, the Australian
Privacy Foundation, which | think admitted
in their submission that they did not have
time to look at the legidation in detail, noted
that they could not comprehensively assess
the legidation in relation to privacy implica-
tions, which is fair enough given the short
time frame in which a lot of these commit-
tees take evidence—that is, asking for sub-
missions, having public hearings and then
reporting—but they wanted to check whether
there was some kind of function creep,
which is the terminology that is often used in
privacy circles now, in relation to these par-
ticular issues. Hence our questions at the
committee stage. | am happy for the gov-
ernment to correct me if | am wrong, but |
did ask some questions. | think the govern-
ment advisors were going to get back to me

on that. If the government has given me the
answers, | have not seen them. There are a
couple of answers to questions on natice in
relation to these issues that | ook forward to
receiving.

Thereis always potentially cause for great
concern in the area of the collection of peo-
ple's DNA information. | put the issues on
record once again: privacy, discrimination
and consent. | think all of those issues need
to be addressed in the context of a debate
about a comprehensive privacy scheme.
While Senator Ellison is here, because he
knows that | am completely obsessed with
this issue, | ask whether in his comments he
might answer the question of whether this
legislation was considered in light of that
wonderful ALRC report that deals with ge-
netic privacy.

In their submission to the committee in-
quiry, the Australian Privacy Foundation
highlighted what they considered to be alack
of response by the government to the rec-
ommendations of the ALRC in 2003. It is not
just their opinion; | think alot of people have
that opinion. That report was tabled in March
2003. Thereis still no government response,
and it is not like these issues are going away.
I note that last week we saw the release of
the information from the Genetic Discrimi-
nation Project. We have documented evi-
dence of genetic discrimination in this coun-
try, so, come on government, it is about time
you responded to the ALRC report and intro-
duced some legidation that deals with that
issue.

While the Democrats are supportive, un-
derstand the basis of this legidation and do
support the need to facilitate the use of video
link evidence, this hill in its current form
needs some work. It does potentially have an
impact on whether defendants receive a fair
trial. Even if the government comes back and
suggests that that is not the case, | am sure
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the perception is there now. We are getting it
from learned lawyers and academics in the
Australian community and from reputable
and distinguished bodies such as the Human
Rights and Equal Opportunity Commission,
the Gilbert and Tobin Centre of Public Law,
the Law Society of New South Wales et cet-
era. | think there are a couple of amendments
that could be made to improve this legida
tion to make it fairer. | hope that the gov-
ernment will, at this late stage, at least con-
sider the recommendations in the committee
report and, indeed, support the amendments
that are before them in order to ensure this
legidation is both fair and appropriate. |
move the second reading amendment stand-
ing in my name on behalf of the Australian
Democrats:
At the end of the motion add:
“but the Senate;
calls upon the Government, as a signatory
to the Convention Against Torture, to en-
sure that evidence given under this bill is
not obtained as a result of torture, coercion
or any other inhumane treatment. It is fun-
damental to any Australian law that the use
of such evidence is, and remains inappro-
priate and prohibited. Legislation passed by
this Parliament must reflect Australia’s ob-
ligation and abhorrence to crud and inhu-
mane treatment and the use of torture’.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.22
pm)—I acknowledge the contribution to the
debate on the Law and Justice Legidation
Amendment (Video Link Evidence and
Other Measures) Bill 2005 made by Senators
Ludwig and Stott Despoja. | also wish to
place on record the government’s apprecia-
tion of the Senate Legal and Constitutional
Legidation Committee’'s work in relation to
the review of this bill. That committee made
three recommendations, which | will refer to
shortly. The government does have an
amendment which it will be moving during

the committee stage. That isin relation to the
‘substantial adverse effect’, which is a query
that was raised during the course of the hear-
ings conducted by the Senate Legal and Con-
stitutional Committee.

| turn to the recommendations made by
the Senate Legal and Constitutional Commit-
tee. Firstly, the Senat€'s recommendation
was that the same test should govern the
court’s discretion to allow video link evi-
dence or foreign evidence, regardiess of
which party makes the application, and that
the appropriate test is whether allowing
video link evidence or foreign evidence
would be inconsistent with the interests of
justice. The government does not support
this recommendation. | might add that, in
relation to the hearings that were conducted,
the Senate committee noted that there were
two provisions which applied—one for the
prosecution and one for the defence. It said:
2.6 Where the prosecutor has applied for the di-
rection or order, the court must direct or alow the
witness to give evidence by video link unless the
court is satisfied that the direction or order would
have a substantial adverse effect on the right of
the defendant in the proceeding to receive a fair
hearing ...
2.7 On the other hand, where the defendant ap-
plies for the direction or order, the court must
direct or allow the witness to give evidence by
video link unless the court is satisfied that it
would be inconsistent with the interests of justice
for the evidence to be given by video link ...

The committee canvassed at length the dif-
ferent views in relation to whether a consis-
tent test should be applied and whether or
not the proposal contained in the bill should
stay. Certainly the Director of Public Prose-
cutions argued that the bill would not give
the prosecution a greater advantage than the
defence in seeking to adduce video link evi-
dence. That was also made out by the de-
partment, which gave evidence in the course
of the hearing. That is important, because
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some of the commentators held a different
view. The government believes that there
should be a differing test, because the roles
of the prosecutor and the defence are quite
different. The decision not to support that
recommendation, Senator Ludwig would be
heartened to know, was one made not by
bureaucrats but by the government. The ra-
tionale for it isthat the bill requires a court to
allow a prosecution witness to give evidence
by video link unless to do so would have a
substantial adverse effect on the right of the
defendant to receive a fair hearing. Of
course, the different wording of the test for
the defence and the prosecution is appropri-
ate because of the different roles played by
the defence and the prosecution in these sorts
of proceedings.

The objective of the bill isto remove or at
least to minimise as much as possible for
both parties the risk that judges will refuse to
allow video link evidence merely because
they would prefer to see the witness physi-
caly in the courtroom. The test as currently
drafted achieves that objective. Of course,
the defendant always has the right to receive
a fair hearing. That is of paramount consid-
eration for a judge when assessing an appli-
cation from either party. That isaright which
does not quite attach to the prosecution in the
same way as it does to a defendant.

The Senate committee made other rec-
ommendations. Its second recommendation
was that the court should be required to con-
sider the circumstances of the proceeding as
awhole when deciding whether to allow evi-
dence to be given by video link. As currently
drafted, the video link evidence tests already
allow the court to take proceedings as a
whole into account. What we are saying is
that this aspect is already covered. The third
recommendation by the Senate committee
was that the bill should allow the court to
request an observer to report on a wider
range of circumstances relating to the wit-

ness's evidence, not just in relation to the
giving of video link evidence. The govern-
ment does not support this recommendation,
because it is unnecessary. The provisions in
the bill are broad enough to allow the report-
ing of circumstances that come to the ob-
server’s attention during the course of per-
forming their role as an observer, before or
after the witness has given evidence.

As | understand it, there are amendments
which will be moved by the opposition. As |
have mentioned, the government has two
amendments it wants to move. The Democ-
rats also have amendments. But | think it is
fair to say that the opposition has got its
amendments from the recommendations of
the Senate committee. | have outlined
broadly why the government will not be sup-
porting those amendments.

When you look at this bill, it is an impor-
tant bill. It is not something that has merdly
been cobbled together without any afore-
thought. | totally regect Senator Ludwig's
comment that thisis slipshod in any way. We
have listened to what the Senate committee
has said. There was a query raised. We are
accommodating it. The bill itself is a very
important one. It ensures that the tough laws
that will be put in place to target terrorist
activity are enforceable. Experience has
shown that, to successfully prosecute a ter-
rorigt, it will often be necessary to rely on
evidence from a witness who is overseas or
unable to travel to Australia. Of course, such
is the nature of terrorism today. It is global
by its very nature, and there are links which
are international .

The bill will ensure that, wherever possi-
ble in terrorism cases, important evidence
from overseas witnesses can be put before
the court using video link technology. If the
evidence cannot be given by video link, per-
haps because the laws of the other country
do not alow it, the bill will ensure that the
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witness's testimony can be put before the
court using alternative means. For instance,
this can be done by way of a written tran-
script or a videotape of that witness giving
testimony.

The new video link and foreign evidence
rules are balanced with appropriate safe-
guards. The bill does not alter the substantive
rules that govern the admissibility of evi-
dence. This hill does not allow, for instance,
testimony obtained by torture or duress to be
introduced into our courts. Video link evi-
dence and foreign evidence cannot be ad-
duced if it would compromise the defen-
dant’sright to afair trial. As | said earlier, in
running these proceedings, the defendant’'s
right to afair trial is of paramount considera-
tion. An independent observer can be re-
quired to be present at the place where the
video link evidence is given to safeguard
against any impropriety in the giving of that
evidence. In all cases, the normal rules of
evidence and the protections provided by
those rules will continue to apply.

Senator Stott Despoja raised some aspects
dealing with privacy, and there was a ques-
tion asked of and given on notice to the At-
torney-General’s Department at a hearing of
the Senate Legal and Constitutional Legisla-
tion Committee on 21 October 2005. The
guestion that was put at the time, as | recall,
was, ‘| am wondering when the department
is going to respond to the Australian Law
Reform Commission AHEC report Essen-
tially yours, because there are privacy impli-
cations in relation to DNA databases.” | can
only say to Senator Stott Despoja that the
timing for the response to that report is a
matter for the government. | am unaware of
any date that | can give to the Senate in re-
sponse to the question that was asked, but as
soon as | am aware of one | will advise Sena-
tor Stott Despoja. | know it is an area that
Senator Stott Despoja has maintained a keen
interest in, and it is an area which is very

important. But at this point in time | am un-
able to provide any date as to when the gov-
ernment response will be provided to that
report.

This is an important bill and one which
goes to the very heart of the enforcement of
our laws against terrorism. Of course, you
can give law enforcement the powers that
they need, but you have to follow up with the
necessary procedural laws. | say ‘ procedural’
because that is quite relevant to the argument
of retrospectivity. The government does not
believe that this bill is retrospective. It ap-
plies to cases or proceedings forthwith and is
not one which changes past procedure. It will
deal with procedures in the future. No right
is taken away by it, and | think that isimpor-
tant to remember.

The second reading amendment proposed
by the Democrats was touched on by Senator
Stott Despoja. | mentioned the fact that tor-
ture will not be allowed or permitted in any
way and that the normal rules apply. The
government does not support the motion,
which it believes is unnecessary and is mis-
conceived. For that reason, the government
will oppose the second reading amendment.
But, otherwise, we have a bill which is very
important for the fight against terrorism and
onewhich | strongly commend to the Senate.

The ACTING DEPUTY PRESIDENT
(Senator Barnett)—The question is that the
second reading amendment moved by Sena-
tor Stott Despoja be agreed to.

Question negatived.

Senator Sott Despoja—Rather than take
up the time of the Senate with a division, can
| ask the Labor Party if they are comfortable
with indicating on record how they voted?
My understanding is that they were support-
ing that amendment. That might save the
Senate' stime.

Senator Ludwig—I| meant to mention in
my speech in the second reading debate that
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we were happy to support the second reading
amendment moved by the Democrats. | did
not mean to purposely omit the Democrats
from being a part of the committee report
that was in favour of it. | was making the
point that the government backbenchers were
there and that the government should per-
haps have listened to them.

Original question agreed to.
Bill read a second time.

In Committee
Bill—by leave—taken asawhole.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.35
pm—by leave—l move government
amendments (1) and (2) on sheet QS342:

(1) Schedule 1, item 5, page 6 (after line 16), at
the end of section 15YV, add:
Definition
(3) Inthissection:
substantial adverse effect means an ef-
fect that is adverse and not insubstan-
tial, insignificant or trivial.
(2) Schedule 1, item 25, page 17 (after line 6),
at the end of section 25A, add:
Definition
(4) Inthissection:
substantial adverse effect means an ef-
fect that is adverse and not insubstan-
tial, insignificant or trivial.
This motion is fairly straightforward, | think,
in relation to the amendment of this bill. The
government amendments address a query
that was raised by the Senate Legal and Con-
stitutional Legislation Committee as to the
meaning of the phrase ‘substantial adverse
effect’. The committee noted that this phrase
is defined in the National Security Informa-
tion (Criminal and Civil Proceedings) Act
2004 but is not defined in this bill. The pur-
pose of the amendments is to allay any con-
cerns that the phrase used in this bill will be
interpreted differently from the phrase used

in the other act or given a more narrow
meani ng than the definition in that act.

The amendments will define the phrase
‘substantial adverse effect’ in the same way
as it is defined in the National Security In-
formation (Criminal and Civil Proceedings)
Act 2004. Accordingly, ‘substantial adverse
effect’ will be defined as ‘an effect that is
adverse and not insubstantial, insignificant or
trivial’. That, | believe, provides a consis-
tency to the phrase and gives it that applica-
tion across the board which is desirable. We
acknowledge the work done by the Senate
Lega and Congtitutional Legislation Com-
mittee. That query was raised during the pro-
ceedings of that committee. It is a query we
have taken on board and addressed with
these amendments. | commend the amend-
ments to the Senate.

Senator LUDWIG (Queensland) (9.36
pm)—As we have pointed out, it is more that
a definition is not contained within the bill
rather than a concern raised. But, be that as it
may, we think that there would not be a need
for it if you adopted our approach and sought
to have a test that was more sensible than the
one that you have proposed, which seeks to
have one test for the prosecution and one test
for the defendant. Because of that, Labor
opposes the government’s amendment. We
do think there should be clarity but the clar-
ity should be between the tests—that is, there
should be one test.

We will not seek to divide on this issue
but it isimportant to note that Labor supports
the video link hill in the sense that if thereis
a requirement to have a video link then it
should be a sensible approach. What we do
not support is where you then seek to have a
test that applies which is unfair or which
may create a situation of unfairness. What
we do not see as being sensible is to then
have legidation where you have one test for
the prosecutor and one test for the defendant.
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If the idea was to ensure that there was going
to be greater use by the judiciary, if thereis
or was a perceived view, even by the gov-
ernment, that the judiciary was not using it,
then the word ‘must’—in other words, turn
the judiciary’s mind to using video link evi-
dence—is there. It would then seem sensible
to ensure that the courts then have the discre-
tion, as they have always had, to deal with it
appropriately and to let the judiciary decide
whether or not the video link is reasonable—
not so much whether they should turn their
mind to using it. You can do that by putting
the word ‘must’ into this legislation, which
you now have.

Be that as it may, we are not going to sup-
port these government amendments. It is
disappointing that the government has not
taken heed of its backbench committee,
which, with the Democrats and Labor, pro-
duced a committee report that provided a
sensible approach for this government to
adopt to ensure that there are laws that assist
both the prosecution and the defence in en-
suring that thereisafair trial.

Senator STOTT DESPOJA (South Aus-
tralia) (9.39 pm)—The Australian Democrats
have similar concerns to those of the Labor
Party, as articulated in my speech on the sec-
ond reading and our committee report. We
prefer the amendment that has been moved
by the opposition.

Question agreed to.

Senator LUDWIG (Queendland) (9.40
pm)—>by leave—I move amendments (1) and
(2) on sheet 4728:

(1) Schedule 1, item 5, page 5 (lines 28 to 30),
omit “giving the direction or making the or-
der would have a substantial adverse effect
on the right of a defendant in the proceeding
to receive a fair hearing”, substitute “it
would be inconsistent with the interests of
justice, considering the circumstances of the
proceedings as a whole, for the evidence to
be given by video link”.

(2) Schedule 1, item 5, page 6 (line 16), after
“justice’, insert “, considering the circum-
stances of the proceedings as awhole,”.

These amendments are inconsistent with
government amendment (1) on sheet QS342,
but | suspect that, because of where the
numbers lie, it is not going to matter in that
sense. The government has really failed to
demonstrate any need for there to be differ-
ent tests. In fact, in the committee's final
report, recommendation 1 states:

The committee recommends that the proposed

sections 15YV of the Crimes Act 1914 and 25A

of the Foreign Evidence Act 1994 be amended to
ensure that the same standard governs the court’s
discretion to allow video link evidence ...

That is the essence of what we have been

submitting, both in the second reading stage

and by moving this amendment, to ensure
that there would be the same test. That rec-
ommendation covers the court’s discretion to
disallow video link evidence. As the bill
stands, thereis, as | have said, a different test
for the judge to apply when assessing
whether the application comes from the
prosecution or the defence. The government,
in truth, has been unable to provide a proper
rationale for the differentiation for the test
between the prosecution and the defence.

Therefore, Labor cannot support the treat-

ment of the bill which gives the prosecution,

under proposed section 15YV, a different
position from that which the defence has.

This item would replace the ‘substantial
adverse effect’ provision or test for disallow-
ing prosecution evidence with the same ‘in-
consistent with the interests of justice’ test
that applies to the defence. This would be the
same test that already applies in the Crimes
Act for disallowing video link evidence for
child sex tourism offences under section
50EA, and under section 15Y1, which covers
special facilities for child witnesses to give
evidence by CCTV. Because the government
has not provided either to the committee or
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here any real reason for a differential test,
Labor believes that the government should
use the test that is already there in the act—
not once but twice—and any consistent treat-
ment of video link evidence would contain a
consistent test for its disallowance. Labor
believes this amendment affects such a con-
sistent test and therefore commends this
amendment to the Senate.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.44
pm)—For the record, the government op-
poses these amendments. | think the reasons
we outlined in the reply in the second read-
ing debate really provide the basis for that. |
will not take any longer due to the hour but |
table a supplementary explanatory memo-
randum relating to the government amend-
ments which have been moved to this hill.
The memorandum was circulated in the
chamber on 7 November this year.

Senator STOTT DESPOJA (South Aus-
tralia) (9.44 pm)—The Australian Democrats
will support the Labor Party’s amendments.
We do believe, as has been indicated, that
this is a defining part of the bill. It is pretty
much a defining moment as to whether or
not the legidation should be supported. |
think it is a necessary amendment so that this
legislation is supportable. The Democrats
would have moved this amendment in line
with the recommendation of the Senate
committee had the Labor Party not done it
first.

Senator LUDWIG (Queendand) (9.45
pm)—I did not particularly want to take up
any further time, but it is worth saying that
we disagree and do not accept the govern-
ment’s position in respect of recommenda-
tion 2. | think Senator Ellison outlined that
position earlier. HREOC, inits submission to
the committee, recommended that the court
should be required to consider the circum-
stances of the proceedings as a whole for the

purpose of determining whether it will be
inconsistent with the interests of justice. A
belt and braces approach, even if the gov-
ernment believes that it is already there, is
one that this government is familiar with,
and has used in the past. Notwithstanding
that, we do not think it is a belt and braces
approach in any event; we think that it is
necessary.

Question negatived.

Senator LUDWIG (Queensland) (9.46
pm)—I move opposition amendment (3) on
sheet 4728:

(3) Schedule 1, item 5, page 7 (lines 32 and 33),
omit “what the person observed in relation
to the giving of evidence by the witness’,
substitute:

“: (i) what the person observed in rela-
tion to the giving of evidence by
the witness; and

(ii) such other circumstances relating
to the witness's evidence as may
be determined by the court to be
necessary in the case; and”.

Effectively, it omits ‘what the person ob-

served in relation to the giving of evidence

by the witness' from what is more generally
called the observer’s provision. It isin line
with the recommendation made by the Sen-
ate Lega and Congtitutional Legidation
Committee. Labor supports the use of ob-
serversin relation to the taking of video link
evidence. However, in the committee’s view,
the proposed section 15YW(7) unnecessary
limits the observer’s role. Section 15YW(7)
limits the report an observer can give to the
court to ‘what the person observed in relation
to the giving of evidence by the witness.’

Labor considers that there may be other cir-

cumstances that the court might want to con-

Sider.

In my speech in the second reading debate
earlier this evening, | outlined a circum-
stance where a prisoner gives evidence in a
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court and where the court may well be inter-
ested to hear from the observer about other
factors, those observed not in relation to the
giving of evidence. These factors could in-
clude the treatment of the prisoner and be-
haviour observed before or after the prisoner
gives evidence, observed in a combination of
arrangements. | think there was evidence
from the government that this could be a
matter that a court could take into considera-
tion in any event. What we want to ensure is
that it is clear that that role can be played by
the observer, and it makes sense to leave the
court to exercise its discretion in this regard.
I commend amendment (3)

Senator STOTT DESPOJA (South Aus-
tralia) (9.48 pm)—The Australian Democrats
support the amendment moved by the oppo-
sition. | will take this opportunity to briefly
state that the amendment that follows this,
moved in my name on behalf of the Democ-
rats, similarly looks at an expanded role for
observers and deals with similar issues. |
think mine is perhaps a little more specific, a
little more expansive. Let us view this as an
opportunity to pick one or the other of the
two options, or maybe just view it as two
chances, given the way the numbers lie in
this place. But we will support the Labor
Party amendment and, if that goes down,
obviously we commend our amendment to
the Senate as well.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.48
pm)—The government rejects this amend-
ment because, as | said earlier, we believe it
is unnecessary. The bill does allow the court
to request and observe a report on what was
observed in relation to the giving of evidence
by the witness. We believe that is broad
enough to allow the reporting of circum-
stances that come to the observer’s attention
during the course of performing the role of
observer before or after the witness has given

evidence. So, accordingly, we oppose this
amendment.

Question negatived.

Senator STOTT DESPOJA (South Aus-
tralia) (9.49 pm)—I| move the Democrats
amendment (1) on sheet 4739 standing in my
name;

(1) Schedule 1, item 5, page 8 (after line 2),
after subsection 15YW(7), insert:
Other duties of an observer
(7A) If:
(8 adirection or order isin force under sec-
tion 15YV; and
(b) the direction or order specifies a person
for the purposes of this section;
the court may:
(c) direct or alow the specified person to
assist the witness; and

(d) such assistance may include the provi-
sion of documents to the witness during
cross-examination in the court and the
inclusion in any report prepared in ac-
cordance with subsection (7) of informa-
tion relating to the intimidation, treat-
ment or circumstances of the witness,
whether in the court or elsewhere.

This amendment relates to an expanded role
for observers with a specific emphasis on
intimidation or treatment of the witness.

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.49
pm)—The government’s position on this
amendment is the same as for that put for-
ward by Labor in the previous one.

Senator LUDWIG (Queendand) (9.49
pm)—We agree with the Democrats.

Question negatived.
Bill, as amended, agreed to.

Bill reported with amendments; report
adopted.
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Third Reading

Senator ELLISON (Western Australia—
Minister for Justice and Customs) (9.50
pm)—I move:

That this bill be now read athird time.

Question agreed to.

Bill read athird time.

The DEPUTY PRESIDENT (9.50
pm)—The noes of the Democrats and the
Labor Party will be recorded against the third
reading motion.

ADJOURNMENT

The DEPUTY PRESIDENT—Order! It
being 9.50 pm, | propose the question:
That the Senate do now adjourn.
Workplace Relations

Senator NASH (New South Wales) (9.51
pm)—I rise tonight to talk about industrial
relations reform. A recent report released by
the World Economic Forum shows Australia
has climbed from 14th to 10th in the World
Economic Forum's 2005 competitiveness
ranking. The report said Australia moved up
four places because of, among other things,
its sound public finances and the innovative
nature of its business sector. Discouragingly,
Australia only ranked 77th on flexibility of
wage determination and 75th on hiring and
firing practices.

For more than nine years, it has been a
goa of the Liberal-National coalition gov-
ernment to bring about industrial reform—
reform which will increase productivity and
allow opportunities for flexibility in the
workplace. If we are to remain internation-
ally competitive, we need to make our work-
place relations system simpler. We also need
to make our workplace relations system
fairer and we need to provide a better bal-
ance in the workplace for employees and
employers.

The Work Choices legidation will estab-
lish a national workplace relations system
and will go a long way towards simplifying
the 130 different pieces of industrial legisla-
tion and 4,000 different awards that operate
across the country. The changes to the unfair
dismissal laws are a particularly important
part of this legidation. For years now, as |
have travelled around different rural com-
munities right across New South Wales—
places like Tweed Heads, Tamworth, Temora
and Tumut—small business owners keep
saying to me, ‘We'd put more people on, but
wejust can't do it because we can’t afford an
unfair dismissal claim if it doesn’t work out.’
This is happening right across the state: eve-
rywhere | travel, employers are not game to
put people on because of the current system.

The new system will create jobs for the
most marginal people in the work force by
exempting companies with 100 employees or
fewer from the unfair dismissal laws. The
changes are sensible, they are practical, they
alow for greater flexibility in the workplace
and they will ensure that Australia’s produc-
tivity grows into the future.

Workplace reations reform has been a
long-held goal of The Nationals. For years,
we have supported the move towards a more
flexible workplace that serves the best inter-
ests of both employers and employees. In
fact, seven weeks ago, in September, The
Nationals federal council unanimously gave
its support for workplace relations reform.

We have seen a concerted scare campaign
from the Labor Party and the unions, trying
to terrify workers about the government's
changes. You do not have to be a Rhodes
scholar to work out that the scare campaign
is nothing more than Labor and the unions
trying to protect their patch—a patch that has
been in steady decline. Today less than one
in five Australian workers are members of a
union.
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Senator George Campbell interjecting—

Senator NASH—Perhaps | should repeat
that: today less than one in five Australian
workers are members of a union. But the
unions have firm control of the Australian
Labor Party.

Senator Boswell—They’ve certainly got
it in the Senate.

Senator NASH—Look at the Labor
Party’s frontbench: 17 of them owe their po-
litical careersto the unions—

Senator Boswell—They all owe them in
the Senate.

The ACTING DEPUTY PRESIDENT
(Senator Marshall)—Order! Senator Bos-
well, please do not interject.

Senator NASH—eight in this place and
ninein the other place. And | believe Senator
George Campbell owes his allegiance to the
unions as well. In fact, there are 18 Labor
senators in this place alone and 23 Labor
MPs in the other place who owe their paliti-
cal careers to one union or ancther. That is
41 Labor politicians in the federal parliament
beholden to their union masters. In fact, the
entire ALP are beholden to their union mas-
ters. According to the Australian Electoral
Commission, in 2003-04 the unions gave the
ALP a whopping $47,135,361.37 in padlitical
donations. No wonder the ALP are so vigor-
oudly sticking up for their union mates.

Senator George Campbell—Can you re-
peat that?

Senator NASH—I think you already
know. As the former Queensland Premier
and Nationals great, the late Sir Joh Bjelke-
Petersen, said to the ABC's Four Corners
program on 26 March 1985 when he was
taking on the unions in Queendand, and |
guote: ‘We want to get democracy in the
whole system and that's exactly what we're
doing.” Wdll, it might be 20 years on, but the
sentiment is the same. The Howard-Vaile

government want to get democracy into the
workplace relations system, and that is ex-
actly what we are doing.

Sir Joh was also spot-on when he gave the

opening address to the HR Nicholls Society
conference in June 1987 where the theme
was ‘The light on the hill: industrial relations
reforminAustralia’ . Hesaid:
Inindustrial relations issues, asin economic ones,
the problems we see in Queensland cannot be
solved by State action aone. It is critical for
Queensland that the next Federal government
creates an environment in which real industrial
relations reform can occur.

The Howard-Vaile government are working
in the best interests of all Australians to get
that real industrial relations reform that Sir
Joh talked about, to get a fairer system for
all—particularly for small business: those
1.2 million small businesses who currently
employ 3.3 million Australians, the small
busi nesses that make up about 95 per cent of
al Australian businesses, the small busi-
nesses that dearly want to employ more peo-
ple almost every day but will not because of
the existing unfair dismissal laws.

Can | just take a moment to talk about the
extraordinary range of awards that exist and
the disparity within those—one of the rea-
sons why we need a fairer system. For ex-
ample, awards applicable to the care of
horses supplied by employees is $4 in some
states, $3.50 in others and $5.50 in some
others. The same distorted hotchpotch of a
system also exists in providing allowances
for bicycles. There is a higher allowance for
bicycles than for horses. Under the national
fast food retail award, a bicycle allowanceis
$9 per week, twice the cost of the allowance
provided for a horse across the country. With
a horse, an essential aid for many in country
areas, there are grooming, feed and watering
costs; why give an amount for maintaining a
bicycle that is twice the amount per week for
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maintaining a horse? We need to make the
system simpler. We need to makeit fairer.

We on this side are not beholden to the un-
ions like Labor on the other side. We never
have been; we never will be. In contrast, we
are beholden to the Australian people—those
who make jobs and those who take up jobs.
This government will make the Australian
workplace relations system fairer and pro-
vide a better balance in the workplace for
employees and employers than currently ex-
ists—

Senator George Campbell interjecting—

Senator NASH—AnNd the difference is
we actually listen to the people, to what they
want and what they tell us is going to make
the system better. So perhaps a little listening
from the other side might go towards making
a better system—and perhaps coming up
with a plan. Unlike Labor, we do have a plan
to reform the workplace, to stop the confu-
sion that exists with the myriad pieces of
legidlation, some of which | referred to ear-
lier, and awards that exist right across the
country. The Howard-Vaile government have
Work Choices. Labor have nothing, rien, not
a thing. This workplace relations reform,
Work Choices, being put forward by the
government is sensible, it is practical, it will
alow greater flexibility in the workplace and
it will ensure that Australia's productivity
will grow into the future.

Mr Patrick Kavanagh

Senator STEPHENS (New South Wales)
(10.00 pm)—I was recently privileged to
participate in a parliamentary delegation, led
by Senator Ferguson and including Senators
Bartlett and Marshall, and members of par-
liament Mr Kerry Bartlett and Mr Phil Bar-
resi. The delegation visited Turkey and Ire-
land. While | had many personal experiences
in Ireland, one which had a great impact was
the visit to the poorhouse at Carrickmacross
in County Monaghan. Carickmacross will be

forever connected to its workhouse, but there
are those who would prefer to build an inter-
national focus on its local characters. Ireland
is a nation that, like Australia, loves its char-
acters and rewards them with hero-like
status—none more so in Carrickmacross, as |
discovered, than the Irish poet Patrick
Kavanagh.

| was acquainted with Patrick Kavanagh's
popularity at the civic reception for our dele-
gation hosted by the Carrickmacross County
Council. The Mayor of Carrickmacross,
Councillor Vincent P Martin, himsdf quite a
character, urged me to ‘extend the warmest
greetings from the people of Kavanagh coun-
try to the feted movie star Russell Crowe'. |
was asked to ‘earnestly impress upon Mr
Crowe how anxious they all were, and how
delighted they would be, to welcome the ac-
tor to the region for what would be a unique
movie portrayal of the famous poet’s illustri-
ous life among the people of Inniskeen and
in the contrasted setting of a literary world
which extends far from the oft-mentioned
“stony grey sail” of the Kavanagh hills.’

Russell Crowe is, in fact, an avid
Kavanagh fan, and, as you will recall, quoted
his poetry at the BAFTA awards last year,
and was quite irate when his speech was ed-
ited and the poem was left on the cutting
room floor. He quoted from Kavanagh's
poem Sanctity, and | will too:

To be a poet and not know the trade;

To bealover and repel all women;

Twin ironies by which great saints are made;

The agonizing pincer-jaws of Heaven
Crowe was actually reiterating Kavanagh's
argument that being a poet—or an actor—is
not enough: that you have to work at the
craft. Mayor Martin, on behalf of his com-
munity, reported this as a terrible dight to
Carrickmacross and to Patrick Kavanagh.
Given his conviction of the travesty, |
wanted to know more about this man so
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loved by the councillor and his country—
after al, it would be wise to have this infor-
mation, given that | had been charged with
approaching Mr Crowe on their behalf.

Patrick Kavanagh was born in October
1904, in Mucker town, Inniskeen parish,
County Monaghan. He was the son of James
Kavanagh, a small farmer with 16 acres who
was also a cobbler, and Bridget Quinn. He
attended Kednaminsha National School from
1909 to 1916 and worked on the family farm
after leaving school. It was his teacher who
encouraged him to read widely and pursue
his interest in poetry. At 13, Kavanagh be-
came an apprentice shoemaker to his father.
He gave it up 15 months later, admitting that
he did not make one wearable pair of boots,
and for the next 20 years he worked the fam-
ily farm, crafting his poetry at night.

His earliest poems were printed by the
Dundalk Democrat and Weekly Independent
in 1928; three more were printed by George
Russell in the Irish Satesman during 1929
and 1930. In 1931, he walked to Dublin to
meet Russdll, who introduced him to Frank
O’ Connor. Ploughman and Other Poems was
published by Macmillan in 1936, and soon
he moved to London in search of literary
work but returned to Ireland when this failed
to offer a living. His autobiography, The
Green Fool, appeared in 1938 but was with-
drawn after a libel threat from Oliver
Gogarty. | am still working my way through
it—it is a delightful book that demonstrates
his gift as a writer and his fondness for mel-
ancholy that reflects his life in Mucker. But
the Dublin Literary Society saw Kavanagh as
a country farmer and often referred to him as
‘that Monaghan boy’.

A long and beautiful poem, perhaps his
best, The Great Hunger, appeared in the
London-based Horizon in 1942. Its tragic
statement of the mental and sexual frustra-
tions of rural life was recognised as masterly

by Frank O’ Connor and George Yeats, who
issued it in Dublin as a Cuala Press pam-
phlet. The Great Hunger also seems to have
attracted the attention of police and censors.
Ancther fine long poem, Lough Derg, was
written the same year, although Kavanagh
convinced his brother not to publish it during
his lifetime, and it was eventually published
in 1971. A Soul for Sale was followed by
Tarry Flynn in 1948—more redlistic than the
former autobiography, and called by the au-
thor ‘not only the best but the only authentic
account of life asit was lived in Ireland this
century’. It was briefly banned, something
which gained it greater notoriety. With his
brother Peter, Patrick edited a paper,
Kavanagh's Weekly, subtitled ‘a journal of
literature and poalitics'. It lasted some 13 is-
sues, from 12 April to 5 July 1952, and was
funded by Peter Kavanagh. Patrick contrib-
uted most of the articles and poems, usually
under pseudonyms.

In 1952, a Dublin paper, the Leader, pub-
lished a profile which depicted Kavanagh as
an alcoholic sponger, an accusation that led
him to become embroiled in an infamous
court case. Kavanagh accused the Leader of
slander. The newspaper decided to contest
the case and hired John Costello as their de-
fence counsd. Unfortunately, Kavanagh de-
cided to prosecute the case himself—an un-
wise decision—and Costello destroyed him.
The court case dragged on for over a year,
and Kavanagh's health began to fail.

In 1955 he was diagnosed with lung can-
cer and had a lung removed, but he survived
and the event was a magjor turning point in
his life and career. At this low point he ex-
perienced a sort of personal and poetic re-
newal. Recent Poems in 1958 was followed
by Come Dance with Kitty Sobling. These
contain some of his best-known shorter po-
ems. His Collected Poems were published in
1964 by MacGibbon and Kee, who aso
brought out Collected Pruse in 1967. Tarry
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Flynn was dramatised by PJ O’ Connor and
produced by the Abbey Theatre in Dublin
and in Dundalk in 1967.

Patrick Kavanagh married Katherine
Barry Moloney in April 1967 and died on 30
November of the same year in Dublin. In
2000, the Irish Times surveyed the nation’s
favourite poems, and 10 of Kavanagh's po-
ems were in the first 50. His poem Raglan
Road, written to be sung, was performed by
the Dubliners and is hugely popular around
the world as a hauntingly beautiful ballad.
The Great Hunger was adapted for the thea-
tre by Tom Maclntyre and produced in Dub-
lin.

Our delegation met several people who
knew Patrick Kavanagh. They generally de-
scribed him as ‘other worldly’, a mystic and
a little strange, but clever. Kavanagh is con-
sidered the second of Ireland’s three great
20th century poets, between Yeats, towards
whom he directed much scepticism, and No-
be laureate Seamus Heaney, who attributes
his love of poetry and his success to
Kavanagh and who is considered to have
inherited Kavanagh's sensibility as a man of
the land.

We visited the church where Kavanagh
went to mass, which is now a literary centre
staffed by volunteers dedicated to promoting
his work. Kavanagh's works are presented
and illustrated, providing snippets of Irish
country life in tough times, and his observa-
tions made of the ordinariness of every day
are brought to life through his beautiful
words. In Wet Evening in April he wrote;

The birds sang in the wet trees

And | listened to them it was a hundred years
from now

And | was dead and someone else was listen-
ing to them.

But | wasglad | had recorded for him

The mdancholy.

Kavanagh also wrote that, in the days before
popular newspapers, the task of reporting
games, such as football, often fell to poets.
They wrote ballads about the most memora-
ble encounters, which were then retold in
pubs. We were also privileged to hear his
poetry performed and brought to life by our
host.

A scrap of his journalism on a wall re-
vealed the sort of footballer he was, or per-
haps wished to be—that is, the sort known
around the parish as one who never took a
backward step out of fear. He was a highly
intelligent, socially awkward man seeking to
appear harder than the hardest. Yet, of
course, he was not hard; he was a sensitive
soul, close to his mother and bound up in his
Catholic faith who found love late in life and
wrote about how it transformed his life.
Kavanagh's reputation as a poet is based on
the lyrical quality of his work, his mastery of
language and form and his ability to trans-
form the ordinary into something of signifi-
cance. His story does indeed lend itself to
film, and | sincerely hope that Russell Crowe
will accept Mayor Vincent Martin's invita-
tion to M onaghan county very soon.

National Security

Senator MURRAY (Western Australia)
(10.09 pm)—The Western Australian Terror-
ism (Extraordinary Powers) Bill 2005 was
introduced into state parliament in Septem-
ber, several weeks prior to the federal gov-
ernment’s antiterrorism legidation. This leg-
idation will work concurrently with the fed-
eral government’'s antiterrorism legidation
amendments and provides the state police
with powers of search and seizure.

Conservatives are in both major parties.
Those who support a liberal democracy are
opposed to a conservative authoritarian anti-
civil-rights agenda. Conservatives in both
major political parties have to be watched, as
they will take the opportunity of national
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crises to advance their broader anti-
libertarian views. That is why Labor leaders
like Mr Stanhope are valuable for their vigi-
lance and resistance. That is why real liberals
in government parties are so valuable in their
vigilance and resistance. Without opposition,
there will be a persistent and progressive
conservative dismantling of civil rightsand a
stripping away, little by little, of the rights of
Australian citizens. Taken in their entirety,
these pieces of legidation remove some of
the building blocks upon which our liberal
democracy is founded. If you remove even
one of these pillars, the whole structure can
become unstable. This has happened in other
countries in the past. | have seen its effects
first hand in Smith's Rhodesia, Mugabe's
Zimbabwe and in Verwoerd Vorster and
Botha's South Africa.

If the laws in Australia allow for banning,
house arrest, deportation and detention with-
out trial on the same basis as tyrannies and
police states, injustice will follow. Too many
of the present amendments to state and fed-
eral legidation have the same building
blocks on which tyranny has been built. In a
democracy, we have the rule of law and the
separation of powers, with the executive, the
legidature and the judiciary with their own
important roles to play. They work as a
check on each other. Police are there to en-
force the laws passed by the legidature that
are reviewed and overseen by the judiciary in
full public light. WA's hill attempts to en-
mesh the police powers with those of the
legislature and remove any judicial oversight
from the decision making.

People will believe these powers will not
be abused because the great majority of po-
licemen and women and intelligence person-
nel arelikely to be good people, but how can
anyone guarantee that there are only good
people in the police force or in the intelli-
gence services? It is not just the idiot factor;
no-one can stop mistakes being made by

overzealous, incompetent or just plain hu-
man beings. All police forces have been sub-
ject to royal commissions because of corrup-
tion and the abuse of power. The whole of
Australia knows our history—that is, how
the innocent were fitted up and verballed,
how those under suspicion were assaulted
and sometimes killed and how corruption
was rife. That is why interviews are now
videoed and recorded, why evidence has to
be sworn under supervision and why police
integrity commissions exist. It is why war-
rants are issued by the judiciary, the courts
are open, habeas corpus is enforced and the
press report misdeeds. Are Australians so
naive to think that there are no bad applesin
the police barrel? Any large organisation has
bad apples. Take away oversight, checks and
bal ances from these characters and abuse and
injustice will mushroom.

The Islamic community of Australia have
expressed concern that this legidation is tar-
geted at them. Both state and federal gov-
ernments are adamant this is not the case. It
is obvious that antiterror agencies have to
address the common threads of current ter-
rorism. Like members of al religions, Mus-
lims can be of any race, but the mgjor ethnic
groups that are Muslim will inevitably feel
singled out by the intelligence services and
the police. Terrorism is a nasty human habit
that has been around for centuries. All races
and religions have contained terrorist move-
ments. There have been many terror groups
in the last 100 years with a common political
and religious basis, such as the Catholic and
Irish IRA. Yet that dreadful organisation that
planted bombs in London, killed people on
the underground and nearly blew up 10
Downing Street never saw an English or
Australian reaction such as that enshrined in
these current proposals, which leads moder-
ate Mudlims to believe these are racially tar-
geted pieces of legidation and leads liberals
to smell a conservative rat.
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The majority of Australians are not Mus-
lim and are Anglo-Cdltic in origin. The con-
servatives believe most Australians will think
these antiterror laws will not affect them be-
cause they are Anglo-Celtic and they are not
Muslim. The conservatives expect to get
these laws enacted without much trouble
because Australians see the laws directed at a
specific racial and religious minority. Mi-
norities are the very citizens a liberal democ-
racy protects so that everyone gets a fair go
and everyone gets a fair trial under due proc-
ess—everyone, not just the majority.

Australians have not made enough of an
outcry, because they do not think that the
police will stop and search them. They do
not think that police will covertly enter their
houses and go through their things and plant
bugging devices in their homes. They do not
expect that their emails, their internet access
or their telephones will be tapped. But all of
those things are possible under the terror
laws.

Apart from the recent royal commission
into the WA police, we have had a number of
recent distasteful reprimands, resignations
and convictions of members of the WA po-
lice. They are not angels, although the major-
ity are honest, hardworking and professional
people. Given a highly visible minority of
police miscreants, do we really want to vest
excessive powers in the WA police? Those
miscreants will also be able to exercise the
extensive powers conferred on them by the
Western Australian Terrorism (Extraordinary
Powers) Bill. WA's bill proposes that the po-
lice commissioner—or, if the police commis-
sioner is unavailable, anyone down to the
position of superintendent—can issue search
warrants if a person in any jurisdiction has
grounds for suspecting that a terrorist act is
going to be committed. This means the po-
lice commissioner can issue a warrant with-
out an objective assessment of evidence,
simply on someone's personal suspicions—

suspicion, not evidence. Suspicion is what
saw hundreds of thousands of women burned
at the stake.

This proposal offends the fundamental
protection afforded us by the separation of
powers and an independent judiciary. Only
judges or magistrates should issue warrants.
There is no provision for review of this deci-
sion, even if it is later shown that this per-
sonal suspicion was false or nonexistent.
Clause 20 of the WA hill unambiguously
says that the decision to issue such a warrant
cannot ‘be appealed against, reviewed,
quashed, challenged, or called in question
before any person acting judicially or a court
or tribunal on any account or by any means.’
No evidence is required to support the suspi-
cion. No objective assessment of the evi-
dence by a judge in court is required to sup-
port the request. If that personal suspicion is
shown to be wrong at a later date, thereis no
redress for the person who has been sub-
jected to search and seizure.

The issuing of a warrant to stop and
search someone in the WA legislation is not
open to judicial review, nor is it open to
quasi-judicial or administrative review of
any kind. The WA legislation specifi