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EXECUTIVE SUMMARY

· The Royal Commission into the Building and Construction Industry was set up by the Federal Government to gain electoral advantage and damage the industry’s trade unions.

· Serious matters affecting the industry that were raised by the unions were ignored or given cursory treatment by the Royal Commission. The Commission’s processes were fundamentally flawed. The Commission’s findings do not provide objective justification for the repressive laws in the Building and Construction Industry Improvement Bill. Its  recommendations are no more than longstanding Coalition industrial relations policy, much of which has already failed to pass through the legislature. 

· The industry is a highly productive one by all international measures. Heavy-handed Government intervention of this kind in industrial matters is unwarranted.  

· The terms of the BCII Bill are totally one-sided in favour of employer interests. It is contrary to a number of international labour conventions to which Australia is signatory.  

· The introduction of a Government agency such as the ABCC with wide coercive powers is little more than a standing Royal Commission into unionism in the construction industry. It will result in taxpayers bearing the costs of employer litigation in industrial disputes.

· All but a very limited range of industrial action would be rendered unlawful by the Bill. Trade union activity generally is strictly regulated and curtailed. Penalties are increased tenfold. The discretion of the AIRC is reduced. An agency of the State could be used to suppress action in the nature of political expression. That is an excessive and undemocratic development in Australian industrial relations.

· The creation of a separate and inferior regime of industrial rights should not be countenanced.  The difficulty in defining the industry is the starting point for a range of fundamental problems with such an approach.
· The BCII Bill should be rejected. Constructive industry reform should be based on consensus between employers, unions and government at all levels and should build on Australia’s reputation as a modern, democratic nation that pays proper regard to fundamental labour rights.
· 1.
INTRODUCTION

On 18 September, 2003 the Federal Government released an exposure draft of a Bill titled the Building and Construction Industry Improvement Bill 2003 (the draft BCII Bill) in response to the findings and recommendations of the Cole Royal Commission into the building and construction industry. The Department of Employment and Workplace Relations invited comment
 on the draft Bill from interested parties up to 12 October, 2003. The Senate Employment, Workplace Relations and Education References Committee was then established to inquire into the terms of the draft Bill, and other matters relating to the Cole Royal Commission and the building and construction industry generally.

The Terms of Reference for the Senate Committee are as follows:-
(1) the provisions of the draft Building and Construction Industry Improvement Bill 2003 or any version thereof that the Government might subsequently introduce into Parliament;
(2) whether the draft bill or any subsequent bill is consistent with Australia’s obligations under international labour law;
(3) the findings and recommendations of the Cole Royal Commission into the building and construction industry, including an assessment of:
(i) whether the building and construction industry is so unique that it requires industry-specific legislation, processes and procedures,
(ii) the Government’s response to the Cole Royal Commission, particularly with respect to occupational health and safety and the National Building Industry Code of Practice, and
(iii) other relevant and related matters, including measures that would address:
(a) the use of sham corporate structures to avoid legal obligations,
(b) underpayment or non-payment of workers’ entitlements, including superannuation,
(c) security of payments issues, particularly for subcontractors,
(d) evasion or underpayment of workers’ compensation premiums, and
(e) the evasion or underpayment of taxation;
(4) regulatory needs in workplace relations in Australia, including:

(i) whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries,
(ii) whether the function of any regulator could be added as a division to the Australian Industrial Relations Commission (AIRC), or should be a separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities and Investments Commission, and
(iii) whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers;
(5) the potential consequences and influence of political donations from registered organisations, corporations and individuals within the building and construction industry;
(6) mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistle-blowing) provisions and enhanced criminal conspiracy provisions; and
(7) employment-related matters in the building and construction industry, including:
(i) skill shortages and the adequacy of support for the apprenticeship system,
(ii) the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry, and
(iii) the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices.
The Building and Construction Industry Improvement Bill 2003 [the BCII Bill] was formally introduced into the House of Representatives on 6 November, 2003. For the most part, the changes made to the exposure draft Bill were in response to the public position adopted by the various employer bodies. Few if any arose as a result of representations made by the unions.

The CFMEU opposes the proposed changes to industrial laws set out in the BCII Bill. The Australian commercial construction industry is a highly productive one. The changes in the Bill have nothing to do with positive industry reform or productivity. Rather, they are the culmination of a long-term political effort by the Government to diminish the influence of organised labour in the construction industry by reducing collective bargaining rights and smothering the unions (and employers) in layers of regulation.

The background to the BCII Bill and the reasons for the CFMEU’s opposition to it have been publicly stated on many occasions.
 The submission of the ACTU to DEWR on the draft Bill canvasses a number of those issues. We do not repeat them here.

The BCII Bill is intended to apply as a stand-alone piece of industrial regulation for the building and construction industry. But the Government has not made out the case for the introduction of such laws. The $60m Cole Royal Commission, an electioneering tool in its conception, has failed to provide any widely held, credible justification for these laws. That Commission recommended that there be a separate system of industrial laws for one sector of the Australian building and construction industry. The question of creating separate laws for part of an industry is a vexed one. On the question of OH&S regulation, the Royal Commission itself drew the conclusion that: - 

“there could be no more salutary reform to OH&S law and regulation than a single national scheme comprehensively regulating OH&S generally throughout Australia.”
 

But it rejected the concept of industry specific regulation:- 

“It would be wrong to establish a national system regulating only the building and construction industry.”
 

In relation to the recently mooted “Improved Bargaining” Bill for health care workers etc., Senator Murray has expressed a view that: -

“We do not think it is appropriate to have different sets of rules for different workers. 

Industry specific legislation that sets up different classes of rights under workplace relations laws run contrary to natural justice principles.”
   

The BCII Bill not only seeks to reduce the rights of some construction workers vis a vis workers in other industries, in many crucial respects it would legislate away rights that ordinary citizens would be free to exercise under the common law. It would impose stringent new obligations on all industry players and make the Australian construction industry the most heavily regulated in the country. 

It is no exaggeration to say that the BCII Bill redefines what a trade union is [and under this Bill, it is nothing like what it has been in the last 100 years] and what it means to be a union member. 

This submission places on the public record some of the major concerns that the CFMEU has with the Government’s proposals for the building and construction industry.

2.
A PRODUCTIVE INDUSTRY

The building and construction industry is a significant Australian industry. The Royal Commission observed that in 2001-2002 it directly accounted for 5.5% of gross domestic product and 7.5% of employment.

One of the greatest difficulties for the Government in seeking to justify its changes is the performance of the industry itself. The Royal Commission issued a number of discussion papers during its term dealing with the issue of productivity. However none of them drew the damning conclusions or comparisons that would normally propel this kind of government crusade for change. The worst that could be said was that this productive industry, like all other industries, could do better. 

Eventually, just before the Royal Commission report was publicly released, the Government released a separate report
 that contained some of the negative material that they had hoped for. The conclusions of that later report were themselves called into question particularly in relation to the comparisons between the commercial and domestic sectors of the industry.
 

The CFMEU has consistently argued that the industry was performing well by all international standards. 

"Labour productivity in the Australian construction industry ranks near the top of OECD nations, with one report putting only the United Kingdom in front of Australia (Access Economics and World Competitive Practices, 1999) whilst another report by the OECD found that only Canada had a higher output per person (Employment Studies Centre, University of Newcastle, 1999)."
 

The Cole Commission concluded that productivity growth in the construction industry “was less than the average for the market sector over the past five years.” It extrapolated from that finding to predict the benefits that might flow from greater productivity growth in terms of wages, output, an expansion of GDP and the like.
  The Government gratefully seized on those statements and as they did during the waterfront dispute in 1998, did their best to paint a picture of an industry that was not only a problem in itself but one that was retarding other industries and national economic wellbeing. But according to a 2002 Productivity Commission report, “Australia’s Service Sector: A Study in Diversity” in the period 1984-1998, the productivity growth for the Australian construction industry [with an average annual compound growth rate of 1%] exceeded the OECD average [0.8% for a group of selected OECD countries including Australia, Austria, Denmark, Finland, France, Germany, Italy, Japan, Korea, Netherlands, Sweden and the US, which countries accounted for over 80% of the GDP of OECD countries in 1995].

In the days just after the Royal Commission had been announced and before the political necessity of “talking down” the industry had filtered through to all of the Government’s ministers, the Minister for Education, Training and Youth Affairs announced: -

Research shows that building and construction is one of the most efficient and cost effective industries in Australia..

In the fifteenth Discussion Paper released by the Royal Commission, two aspects of regulation - productivity and reform - were addressed. The paper collected data from more than twenty international studies that attempted to assess industry performance by four key indicators: productivity, cost, time and quality. The studies drew on data from the G6 nations of the UK, France, Germany, the USA, Canada and Japan, as well as Singapore and Australia. The Paper concluded that: -
· Australia's construction industry performance is well placed in international comparisons with the G6 countries.

· In 23 international studies referred to in the discussion paper Australia was ranked 2nd or better in 16 of the studies.

· On productivity Australia was ranked 2nd in 5 of the 7 reports.

· On cost per square metre Australia was ranked 1st in 2 studies, and 2nd in 7 of the remaining 10 studies.

· On the issue of time to complete projects, Australia was consistently ranked 2nd in all the studies.

According to the Paper’s analysis the productivity performance of the Australian industry is equivalent to that of Japan and Germany, and slightly better than France and the United Kingdom. This high labour productivity is based on the desirable trilogy of a highly paid, highly skilled workforce that embraces new technology.
Despite the Paper’s own warnings as to the possible inaccuracies of comparative data, on any analysis this is significant evidence that the Australian building and construction industry is internationally competitive and highly productive. This first section of Paper 15 was in fact a glowing affirmation of the world-class standard of the Australian building and construction industry.

On the issue of reform the Discussion Paper compared the reform process in Australia to that of Singapore and the UK. The Paper noted that Australia appears to have placed greater emphasis on industrial relations reform than the UK and Singapore and that the Australian industry, as compared with the others, provided fewer government incentives and support mechanisms for reform. The result of this has been a predominance of market-driven reforms that have relied on competition theory to promote innovation. 

According to the paper, there are significant and important differences in the way that the UK, Singapore and Australia manage the reform process. An overview of initiatives in the UK and Singapore shows a distinct focus on goals, key performance indicators and industry-wide targets, driven by a central coordinating authority with accountability for construction industry performance. It noted that in Australia, there is no central focus of responsibility and accountability for reform, which is inherently a political process involving diverse and discrete interest groups. In this sense, it is not surprising that the penetration and effectiveness of Australian reform agendas appears to be less than in the UK and Singapore.
The paper went on to note that Singapore has placed a relatively strong focus on skills development, quality benchmarking, prefabrication, mechanization and technology uptake. The UK in particular, encourages continuous improvement through national KPIs that have been mutually agreed by industry participants. The existence of clear targets appears to have provided a focus for achievement that does not exist in the Australian building and construction Industry.

The Paper argued that state-driven programs of regulation and reform around innovation, technology, research and skills development, have generally proved more effective. 
An inordinate and unwarranted focus of Federal Government policy in Australia has been devoted to attacking trade unions. This process cannot go any meaningful way towards industry reform, and will not achieve anything of substance. There needs to be investment by government in public programmes that enable employers and other industry players to work with unions and workers to improve productivity, increase the uptake of new technology, develop skills and quality benchmarks and improve safety in the industry in a co-operative way. This is the key to real reform in an already productive industry. 

3.
FEDERAL GOVERNMENT RESPONSE TO THE COLE COMMISSION - WHAT IS MISSING FROM THE BCII BILL?

The BCII Bill is said by the Government to pick up 120 of the 212 recommendations of the Cole Royal Commission
. Initially the recommendations that were covered by the draft Bill were not expressly identified. Nor were the 92 recommendations that did not find their way into draft legislation. 

With the release of the exposure draft there was a half-hearted attempt to be seen to be broadly implementing the major planks of the Royal Commission’s final report. For example in the Questions and Answers document released with the draft Bill, under the question “What is the Government’s response on taxation and phoenix companies?” came the answer: - 

“The Government will undertake (unidentified) steps to improve communication and information sharing between the Australian Taxation Office, the Australian Securities and Investments Commission and State and Territory revenue and workers compensation authorities and undertake other (unidentified) initiatives to assist in:

· the better collection of payroll tax obligations;

· combating tax evasion; and

· detecting non-payment of workers compensation premiums by employers” 
 (words in brackets added).

The Government has a one-dimensional view of observance of legal obligations in the construction industry. When it comes to dealing with allegations of union “lawlessness” its answer is to set up a new and powerful regulator backed up by highly prescriptive legislation and heavy penalties. But observance of taxation, corporation and workers compensation laws by employers is to be dealt with by existing Government agencies improving their “communication” and “information sharing”.  

Insofar as the Royal Commission made recommendations to address employer non-compliance, those recommendations were based on new and/or increased activity by and funding for, existing authorities. With the possible exception of the Federal Safety Commissioner, they did not require the establishment of new and expensive bodies such as the ABCC, to police the industry. 

That approach reflects the general approach of the Royal Commission itself which subjected union related industrial issues to intense scrutiny through the public inquisitorial process while taking a much more generalised and less intrusive attitude to questions of employer compliance. That in turn flowed through to the types of recommendations that the Commission made, which, on the employer side of the equation, were far less detailed and prescriptive than those relating to unions. This reflected serious deficiencies in the Commission’s processes and conclusions.

Having said that, there were originally almost 44% of Royal Commission recommendations that were ignored by the Government, including the following:  

· Increased penalties for breaches of the Corporations Act associated with phoenix activity.

· Disqualifications after a person has on one occasion been an officer of a wound up company and been subject to a liquidator’s report.

· A compulsory insurance scheme for security of payments.

· Introduction of a Building and Construction Industry Security of Payments Act.

· Commonwealth consideration to more funding for the ATO to ensure tax compliance.

· ATO consider additional resources to ensure compliance with the Alienation of Personal Services Income legislation.

· ATO implement an audit process in the industry for the ABN system.

· That the Commonwealth and the ATO consider making members of a group jointly liable for the tax debts of other group members.

· That the Commonwealth and the ATO consider removing the right of a director of a phoenix company to avoid a Directors’ penalty notice by placing a company into administration or liquidation.

· That the Commonwealth increase apprenticeships on public jobs.

· That the Commonwealth propose to the States and Territories that legislation be enacted requiring workers compensation premiums to be paid quarterly and that principal contractors be responsible for the premiums of subcontractors.

· That the Commonwealth consider giving workers compensation authorities access to information in Business Activity Statements.

· That the DEWR adopt a greater role in recovering unpaid entitlements including regular inspections.

· That the maximum amount for a claim for unpaid wages brought under the small claims procedure of the WRA be increased to $25,000.

As has been previously pointed out, the Cole recommendations directed at unions were “very detailed, highly prescriptive and in a form that contemplates immediate legislative action.”
 Those directed at other issues including employer non-compliance are “in general terms, often recommend further consideration be given by the Government or some other body before anything is done and do not involve changes to existing laws.”
 Prior to 6 November, 2003 there had been no indication of the Government’s intention in the areas referred to above  let alone a timetable for implementation. With the tabling of the BCII Bill in Parliament on 6 November, the Government was compelled to also release a table summarising its response to each of the 212 recommendations. 
In relation to those recommendations that could be said not to be overtly anti-union, the Government’s response is inaction. Twenty-one such recommendations are “under consideration”, 8 are rejected or deemed not to require attention and 7 are referred to working parties. Only 8 such recommendations will receive legislative attention. By contrast, 113 anti-union recommendations have made their way into the draft Bill and only 3 are “under consideration” or to be considered at a later point.

What is more the Government has heeded calls by various employer bodies not to proceed with those measures directed at employers such as the ones listed above. Only the last of these recommendations had the unqualified support of key employer body ACCI. The remainder received either a lukewarm “not opposed”, heavily qualified support or outright opposition.
 In other words the Government has consciously ceded to a particular employer version of reform by choosing to deal with those recommendations that restrict collective bargaining and union rights by legislation and consigning the remainder to the bottom of the priorities list.  

The Government’s response should add to the reservation with which its legislative package is received. Parliament is being asked to adopt a one-sided set of industry specific changes which on the one hand creates an expensive new regulator to monitor trade union conduct, and on the other, leaves a range of other issues to the existing general mechanisms and authorities.

4. THE BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL


4.1
Restricting Industrial And Common Law Rights

Under the system of conciliation and arbitration registered organisations (and officials) have enjoyed rights not available to private citizens or other entities by virtue of their status as organisations and office holders. For example the capacity to obtain awards and a statutory right of entry to the workplace were regarded as central to the orderly regulation and settlement of industrial disputes. Organisations [employer and employee] played a key role in this process.

However the draft Bill not only winds back the industrial rights of the building unions and their members in comparison with other unions/unionists, it actually imposes restrictions that would not apply to ordinary citizens at common law. Thus not only are the rights themselves diminished but so too is the very status and notion of what it means to be a registered organisation within the framework of Australian industrial law.

Agreement making is the most straightforward example of this point. Generally at common law parties are free to enter agreements on whatever terms they choose (subject to restrictions on contracts for illegal purposes and the like). Under the draft Bill there is not only the most elaborate process imaginable for arriving at an agreement but significant restrictions on the types of agreements (e.g. multi-employer, project/site
, sector, or industry agreements), the parties to them and even the content of agreements themselves (e.g. duration of agreements, “objectionable” provisions, mandatory clauses such as freedom of association).

A term in an agreement permitting a union to enter a company’s site at any reasonable time is “objectionable” and would be removed from any certified agreement even though a verbal agreement to that effect would be enforceable at common law (and unlikely to be regarded as contrary to public policy).

There is also a range of provisions with respect to trade unions that are far more onerous and prescriptive than like provisions, either legislative or at common law, applying to other forms of associations or legal entities. These include the deeming of conduct of members to be that of the organisation,
 the provisions relating to de-registration for failing to satisfy a judgment debt
 or comply with an injunction
 (there are no equivalent provisions for companies to lose their corporate status by virtue of these types of breaches) and the restrictions on membership fee deductions and reporting requirements.

Each of these limitations and requirements makes it less attractive and viable for people to pursue their joint interests through the vehicle of a registered trade union. Common law contracts may emerge as a workable alternative to agreement making under such an Act as might  corporations and/or incorporated or unincorporated associations or some other entity as alternatives to registered organisations, particularly  when you combine these measures with the winding back of two major benefits conferred on organisations by registration:- the granting of awards and union right of entry into the workplace. More will be said on these aspects in the submission that follows. 
4.2
Scope and Definitions 

The scope of the Bill is generally defined by reference to building work (s 5). The definition of such work includes:

(a) the construction, alteration, extension, restoration, repair, demolition, or dismantling of buildings, structures or works…
The definition is very wide-ranging. Originally the Exposure draft Bill contained references to “maintenance” work in this and other parts of the definition. That was objected to by the AIG and the references to “maintenance” were removed. However  the definition still includes references to “restoration” and “repair” work which can be regarded as synonymous with “maintenance”. The distinction between “construction” on the one hand and “maintenance” or “repair” on the other is regarded by many in the industry as difficult to draw. Often it can be difficult to determine where repair or maintenance ends and construction starts and vice versa. The history of lengthy litigation over industry definitions in for example union eligibility rules and long service legislation indicate the problems that can be associated with attempts of this kind.
The definition also includes: -
(d) any operation that is part of, or is preparatory to, or is for rendering complete, work covered by paragraphs (a),(b) or(c) for example… 
(iv) the prefabrication of made-to-order components to form part of any building, structure or works, whether carried out on-site or off-site.

Given the width of s 5(1)(a), (b) and (c) the reach of subsection (d) is potentially very wide. Would it for example include engineering or architectural work? Would it cover the final cleaning of a building before it is handed over? These issues could not be resolved without resort to complex rules of statutory construction and undoubtedly, litigation.

In relation to “the prefabrication of made-to-order components” the Cole Commission never examined such work to any real extent. Its terms of reference
 did not define the industry that was to be considered, it merely excluded one sector, housing, from consideration. No justification can be drawn from Cole for the extension of the proposed laws into these areas. That much is acknowledged by the AIG response to the draft Bill.
 Such an extension might embrace for example off-site joinery, glazing, brick/block, tile manufacturing, pre-cast concrete products and the manufacture of other construction materials and components none of which were looked at in any detail by the Royal Commission. The formulation “prefabrication of made-to-order components to form part of any building..etc” is imprecise and problematic. It would be susceptible to a range of interpretations by the courts. It may also include the manufacture of such components for use in the housing sector.

A “building industrial dispute” is defined as a dispute that relates to building employees, whether or not the dispute also relates to other employees. Similarly the definitions of “building agreement”, “building certified agreement” and “building award” are agreements/awards applying to building work, whether or not it also applies to other work.
 Disputes, awards and agreements in respect of industries other than the construction industry but which in any part embraces building employees [a person whose employment consists of or includes building work] or building work could be caught by the legislation. The significance of that cannot be overestimated since there are any number of industries in which building work is performed to some degree or other by, for example, building trades-people. In that case all the provisions of the Bill where those definitions have work to do such as award stripping, secret ballots etc. would be imported into a range of other industries outside of the construction industry.
All of this serves to highlight the difficulty in drawing precise definitions of exactly where this new regulatory regime would start and finish. Sound law making includes the proposition that people know with some certainty what laws apply to them and in what circumstances. That is particularly the case where, as here, the laws would be very different on each side of the dividing line and where those differences included the prospect of heavy civil penalties. 

Further, the regulations may also prescribe other work as building work or remove certain work from the reach of the Act. So by the mechanism of regulations that do not have to be positively approved by Parliament, any work at all may be defined as building work and thereby become subject to wide-ranging laws that are completely different to those that might otherwise apply.

Work that is excluded from the coverage of the Bill includes 

g (i) The construction, repair, restoration or maintenance of a single dwelling house.

This exclusion reflects the Government’s preoccupation with the commercial construction sector as opposed to the domestic housing sector, the latter of which was carefully excised from the Cole inquiry without any explanation. It is also entirely arbitrary since it does not apply if “the project is part of a multi-dwelling development…of at least five single dwelling houses.”
  
It was recently reported that up to 50% of permits issued for building work in the residential sector were issued to bogus owner-builders as that sector struggled to deal with the aftermath of the collapse of the home warranty insurance industry.
“Registered builders are acting outside the law and working under the guise of uninsured owner-builders as problems with home warranty insurance continue to dog the residential industry around the country.”

The same report noted that by posing as an owner–builder, registered builders were avoiding the need to take out insurance on their work and that the practice was “undermining the registration system and consumer protections.”
 Given the scale and implications of the problem it is appropriate for the Committee to examine that issue.
4.3
Awards – The Government Moves Beyond the Cole Recommendations
There is a separate definition of the scope of industrial disputes and allowable award matters for the building industry
 in the draft Bill. In applying section 88B of the Workplace Relations Act in relation to a building industry dispute, the AIRC must have regard to the desirability of minimising the number, and complexity of, allowances
. This is an odd formulation given that such allowances were obviously regarded as appropriate by the Commission at the point when it varied the award, either by consent or after arbitration, to include them. From an employee viewpoint there is certainly nothing inherently “desirable” about reducing the number of allowances.

There is also a list of matters in the draft Bill that would not be allowable award matters. These are:

1. Transfers between locations.

2. Training or education (except in relation to leave and allowances for trainees or apprentices).

3. Recording of the hours employees work, or the times of their arrival or departure from work.

4. The times or days when work counts as ordinary time or overtime or when rostered days off may be taken.

5. Payments of accident make-up pay by employers.

6. Rights of organisation to participate in, or represent, the employer or employee in the whole or part of a dispute settling procedure.

7.
Transfers from one type of employment to another.

8.
The number or proportion of employees that an employer may employ in a particular type of employment or in a particular classification.

9.
Prohibitions (directly or indirectly) on an employer employing employees in a particular type of employment or in a particular classification.

10.
The maximum or minimum hours of work for regular part-time employees.

As a general observation it can be said that the reasoning in the Royal Commission final report is nowhere more fragile than in the area of awards and award compliance. It demonstrates a lack of understanding or regard for the historical development of award rates and conditions or the industrial bases on which they were developed. The Cole report did criticize the number of allowances in construction industry awards, [mainly because of the problems they posed for employers in complying with them], but there is no justification anywhere in the report for the wholesale stripping of award conditions set out in s 51(4). 

As the ACTU Submission to DEWR points out,
 removal of such conditions from awards that apply beyond the industry as it is defined by the draft Bill, will have ramifications for workers outside the scope of the Royal Commission’s inquiry so even if the Commission could be regarded as justification for this measure - and it cannot - the draft Bill demonstrates the Government’s determination to reduce working conditions for all those employed under construction awards.

It is not proposed to cover in detail each of the matters that the Bill would render non-allowable. It is plain enough that the Government has no compunction about cutting entitlements without bothering with any justification. Clauses that would be removed from awards have a long history and are the result of extensive Commission processes that have determined what best suits the industry. Entitlements such as accident make up pay have their origin and history in the building industry extending back over thirty years. The proposition that building awards not be permitted to contain details of employee start and finish times is fundamentally at odds with the WR Regulations that require employers to keep records that allow an inspector to determine whether the conditions of the award are being complied with
 and where overtime is payable, this includes start and finish times.
 
Those that have a capacity to bargain may be able to protect themselves from these losses by including them in agreements, though with the processes in the Bill for agreements, that also becomes more difficult. But those who rely on the award only for wages and conditions would simply lose out.
The Australian Industrial Relations Commission’s power to make an award dealing with matters related to superannuation would not include the power to specify a particular superannuation fund or scheme.
 The Royal Commission recommendation relating to superannuation was opposed by employer groups
 and the provision in the draft Bill relating to award specification is also opposed by employers
 who recognise that industry schemes have a track record of high performance and low fees in comparison to other funds. As one commentator put it: -

“…the failure of Australia’s banks and private master trusts to beat the union-linked industry funds on investment performance is close to being a national scandal. Those people being herded into retail funds by their employers are losing a fortune because their trustees are not making the decisions that count.

Amazingly, in both the year and the five years to June 30 the top 10 performing super funds in Australia were all industry funds; according to Super Ratings the average industry fund performance was 5.5% a year compared with 3% for retail funds and master trusts; in the past 12 months the difference was plus 1.5%, on average, against minus 1.8%.

That five-year performance difference represents $15,000 on a $100,000 balance, or nearly $100 billion if taken across the entire Australian super pool. And for the privilege of earning 2.5% a year less, retail fund customers pay around 1% more in fees.

Think about this: virtually every industry fund has performed better than every retail fund since 1998- but at the same time every industry fund costs about half every retail fund because there’s no need for profit and those managing them earn smaller salaries.”
  

But in any event construction industry awards already provide for choice of superannuation funds. Clause 26.4.1(c) of the National Building and Construction Industry Award 2000 provides that contributions can be made to “any fund agreed between an employer and an employee” where “fund” means a complying superannuation fund as that term is used in the superannuation legislation.

4.4.
Pattern Bargaining, Protected Action And Industrial Action Ballots 
The Bill seeks to proscribe pattern bargaining. Pattern bargaining is defined in section 8 as:

“a course of conduct or bargaining, or the making of claims, by a person that:

a) involves seeking common wages or other common conditions of employment (other than in an award or state award), and

b) extends beyond a single business.”

There is an exclusion in sub-section 2 in these terms:

“Conduct by a person is not pattern bargaining to the extent to which the person is genuinely trying to reach agreement on the matters that are the subject of the conduct.”

Thus it seems that seeking common wages or conditions beyond a single business is not to be regarded as “pattern bargaining” provided the person seeking the wages and conditions is “genuinely trying to reach agreement” on the matters in question. Sub-section (5) provides that “genuinely trying to reach agreement” has the same meaning as in s 170MW of the WRA as affected by s 62 of the BCII Act. Section 62 provides “indicators” of when a party is genuinely trying to reach agreement in any application brought under s 170MW. 

The “indicators” of whether one is “genuinely” trying to reach agreement are all predicated on equating “genuineness” of bargaining with bargaining at the level of the enterprise. It is not so much common claims that are proscribed, but the means by which, or the level at which, such claims are advanced and pursued. There is nothing inherently more “genuine” about claims advanced at an enterprise level.

The view embodied in the Bill that the individual enterprise is the only legitimate (and lawful) level at which bargaining occur, demonstrates a failure to understand or accept the representative nature of registered organisations under the Workplace Relations Act. Unions consist of members who combine to pursue their common interests. They democratically elect their leadership to pursue those interests as they determine appropriate. They should not be constrained by law to negotiations at the workplace level particularly in a context where global developments shape the economy in which they live and work. 

The construction industry workplace is by its nature a social and transient one. Apart from coming in and out of the industry and in and out of employment within the industry, building workers regularly change employers. They also work alongside others because their workplace is a multi-employer/multi-enterprise one. This makes the need for representative bodies, unions, even more important to them.

Likewise employer groups have their own mechanisms for ensuring that their policy positions reflect the views and interests of their membership. In circumstances where union and employer groups reflect democratic and representative processes, there is nothing inherently wrong with those bodies negotiating and accepting responsibility for matters, including industrial agreements, on behalf of their respective memberships.

In its submission to the Senate Committee inquiring into the Workplace Relations Amendment Bill 2000, an earlier Bill that sought to proscribe “pattern bargaining” the CFMEU said: -

“The main subject of the Bill is multi-employer or “pattern” bargaining. Without adequate explanation to the Australian community, pattern bargaining is declared to be an industrial malady requiring urgent legislative prohibition. The reasons why such drastic action is seen as necessary is buried beneath the Government’s high-sounding rhetoric extolling “genuine enterprise bargaining” and the need to retain “competitive” enterprises.

The assumption underlying the Bill is that it is in the public interest that the horizon of Australian workers be always limited to the circumstances existing at their individual workplace. For this reason the Act will prevent workers from determining and pursuing industrial claims unless they relate to that enterprise exclusively. The only means people will have to have a say in what happens in their working lives is through participation in negotiations within the four walls of an enterprise. They will listen to the discussion about what is happening in the global economy safe in the knowledge that they cannot lawfully combine with others in their industry to influence the shape of that economy or to determine how its spoils might be distributed”
. 

The restrictions on certain forms of bargaining includes a requirement that the parties must be able to positively establish to the AIRC that the proposed agreement that is the end result, did not result from pattern bargaining.
 If they cannot, the agreement cannot be certified. Thus a kind of presumption of irregularity applies in that agreements are assumed to be invalid unless the contrary can be shown.

Agreements must have a nominal term of three years unless there are special circumstances
 so parties lose effective control over key elements of their agreement, its starting date and nominal term. For employers there may be compelling commercial reasons why a three year term is unsuitable which nonetheless might not constitute “special circumstances”. Moreover the AIRC cannot certify an agreement if the agreement requires an employer to make payments in respect of any period before the agreement’s starting date.
 That is a matter best left to particular parties to negotiate.
Any agreement that seeks to incorporate another document (for example an industry agreement such as the VBIA) requires the AIRC to consider the terms of that other document in assessing whether the agreement as a whole meets the requirements for certification.
 Any document that  was incorporated into an agreement and could be shown to include a matter does not strictly pertain to the employment relationship
 may make the whole agreement incapable of certification even at the suit of a third party such as the ABCC.

There is no positive obligation on parties to negotiate agreements in good faith. However bargaining periods may be terminated in the event that it can be established that a negotiating party was not genuinely trying to reach agreement. There is a list of matters that are taken to be indicators of whether a party is genuinely trying to reach agreement.
 

Unions would be unable to rely on those matters set out in s 62 to compel an employer to negotiate in good faith because the only consequence for failing to meet the “indicators” in that section would be the termination of a bargaining period and that is not something that would ordinarily enhance their bargaining position. For example where an employer failed to meet, or refused to devote resources to bargaining or to disclose relevant information, a union would not be expected to rely on such lack of bona fides to terminate a bargaining period that it had itself established. Employers however, could readily attempt to resort to the 12 indicators to have a union bargaining period brought to an end. 

In other words even though on the face of it the matters set out in s 62 apply to all negotiating parties, the reality is that they only work in favour of the party trying to bring the immunity conferred under a bargaining period to an end, and overwhelmingly, that will be the employers. There is effectively no sanction against employers who do not meet any of the s 62 “indicators”. This means that the list in s 62 is only one for undoing the immunity conferred by a bargaining period rather that for allowing parties seeking an agreement to compel the other party to negotiate fairly. 

There is also the capacity for the ABC Commissioner or any other person to seek injunctions, including interim injunctions, restraining pattern bargaining from the Federal Court.
 In practice this would mean that employers alleging that they were the subject of common claims and the union was not exhibiting s 62 “genuineness” about an agreement would complain to the ABCC who would then litigate on their behalf to restrain the continuation of bargaining. Ordinarily one would expect that legislation establishing a powerful regulator that could initiate these kind of proceedings in its own right would have as its object conduct that was overwhelmingly accepted as contrary to the public interest. That is not the case with pattern bargaining, especially in the construction industry where there is a range of compelling reasons why it should be permitted. 


Parties to enterprise bargaining should be allowed to determine for themselves the level at which bargaining is to occur. That proposition is consistent with Australia’s international obligations. 

Although one of the principal objects of the WRA is:- 

"assisting in giving effect to Australia's international obligations in relation to labour standards."

the present Act manifestly fails to allow that by favouring bargaining at an individual workplace level. For this reason the ILO’s Committee of Experts has repeatedly criticised the Act. 

In 1998 the ILO’s Committee of Experts on the Application of Conventions and Recommendations stated in respect of Australia’s compliance with Convention 98: -

The Committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organisations to promote and protect their economic and social interests.

It is clear that the Bill would compound the problem in the WRA that is, it denies parties the right to chose the level at which they want to negotiate. It is also clear that the Bill would prohibit the type of negotiations that occur in many developed economies around the world. 

Industry level bargaining is certainly less prevalent and in some cases non-existent, in the nations of Asia, the Pacific and Africa. Although much bargaining in the USA can be observed at the corporate or plant level, industry level bargaining does occur particularly in industries such as steel, mining and the automotive sector. In European nations more centralised industry level bargaining has a long and well-established history. Countries such as Germany, Finland, Austria and in particular the Scandinavian nations, all exhibit degrees of industry level negotiations by unions and employers and respective peak bodies. One study of collective bargaining trends in 20 OECD nations from 1970 to the late 1990’s observed that: -

“..multi-employer bargaining in the form of either central bargaining or industry-level bargaining has maintained its predominant status in all countries but the UK and New Zealand, aside from the countries where single employer bargaining has prevailed all the time since the end of World War II (i.e. Japan, Canada, the USA).”
 
In the USA the construction industry has a long history of project agreements, known there as Project Labor Agreements or PLA’s, for major public infrastructure works.

“A PLA is an agreement that defines wages and work rules for a project, and is approved by labor and the awarding public body before the project begins. It eliminates the need to negotiate a separate labor agreement with each contractor and each building trade, and sets up a process of conflict resolution to deal with the occasional job dispute.

A large project involves many separate union and non-union contractors, each with its own schedule of starting times, holidays, and other ancillary work rules. A PLA coordinates these differences.
PLA’s were first devised in the 1930’s to coordinate huge projects like the Grand Coulee Dam.”

Whilst there is undoubtedly a conscious political effort by employer oriented governments and bodies to decentralise the bargaining process in these countries there is nothing to say that this form of bargaining is inherently less legitimate than enterprise level bargaining. In fact it could be said that the extent to which such forms of association are permitted is a useful measure of democratic development and that countries that permit industry/pattern bargaining do so because of the greater respect they exhibit towards rights of association and industrial organisation and representation.

The construction industry in Australia has a long history of “non-enterprise specific” regulation. This is in large part because of the nature of the industry itself. Construction projects are multi-employer sites that bring together contractors of various sizes, specialities and industrial backgrounds. They are almost always a mix of state and federal regulation especially in relation to industrial instruments under which employees are paid. Both investors and principal contractors demand minimum levels of cost certainty for every project. Each site has its own idiosyncrasies that must be factored into the construction equation. Often this has meant that project specific agreements are struck with unions in the early stages that are then made known to those tendering for work on the site. Site agreements, project awards and the like have been a feature of the industry for decades because they provide certainty, consistency and stability.


Recent industry negotiations have demonstrated that large numbers of agreements can be finalised without correspondingly high levels of industrial disruption. However for those businesses who do not want to be part of industry negotiations or outcomes there are a range of mechanisms within the current Act - such as s 127 orders, applications for termination of bargaining periods [s 170MW], applications for non-union agreements and/or AWA’s and the range of common law actions for unprotected industrial action - that allows them to pursue alternative arrangements. 
Transitional Provisions and Retrospective Effect

There were no transitional provisions released with the exposure draft of the Bill. The Transitional Bill
 tabled in Parliament provides that a number of the sections of the BCII Bill are to apply to agreements made at any time, whether before or after the commencement of the sections in the BCII Bill. These sections include s 53 [AIRC to conduct a hearing and notify the ABCC prior to certification] and s 54 [AIRC not to certify agreements with any provision not pertaining to the employment relationship]. It is arguable then that all agreements, including those certified before the commencement of the Act would have to be re-heard by the Commission with possible intervention by the ABCC. The Explanatory Memorandum appears to support that prospect when it states: -

“It will also ensure that, after the commencement of these provisions, the AIRC holds a hearing for the certification of every building agreement….”
      

In that event it is conceivable that employees presently covered by a certified agreement could have the certification set aside and their conditions of employment revert to the “stripped” awards. That would mean a reduction in wages and conditions for literally tens of thousands of workers.
Protected Action

Action is not protected action where the parties to such action include persons who are not protected persons
 or where action is taken before the nominal expiry date of an existing agreement.
 In the case of “non-protected” parties the concept now embodied in s 170MM of the WRA, namely that action that includes action by parties who are not taking protected action renders all the action unprotected, is taken to extreme and absurd lengths. This is because the Bill appears to establish a scheme whereby protected action within an enterprise can be undertaken by either a group of union members organised by their union, or a group of non-union employees themselves. However where union and non-union members take action together all the action would likely be unprotected. This is because unions can only apply for a ballot order in respect of their members and members only could appear on the roll of voters approving any industrial action. Thus non-member participation in such action would render all of it unlawful.

A significant number of individual enterprises would include a mix of union members and non-members. This would mean that the process for industrial action would have the effect of either making all such action unlawful where non-members took part, or potentially ineffective where they did not. It would also have a tendency to divide the workforce along union and non-union lines. But perhaps more significantly, what it shows is that the scheme of the legislation does not establish enterprise based bargaining at all but a system where only a proportion of the employees in an enterprise can bargain together.   

Prohibiting action before the nominal expiry date of an agreement is overriding the decision of the Full Federal Court in Emwest.
 In that case the Court pointed out that matters may arise during the nominal term of an agreement that were not contemplated by the parties at the time the agreement was struck, such as emerging social/industrial standards. It also pointed out that there would no doubt arise situations where it would make good industrial sense to finalise some matters and leave other pressing issues to another time.
It is a relatively straightforward matter for the parties to agreements to take account of the prospect of matters arising during the currency of agreements by either including “no extra claims” type clauses or permitting different arrangements to apply on particular kinds of projects. Both situations are common at present. Unions and employers recognise the sense of permitting different arrangements to be struck for the different projects that might be undertaken during the life of an agreement. That is a practical measure to deal with the nature of the industry which, unlike so many others, involves a changing workplace. That is not to say that the integrity of agreements is undermined. Such clauses have succeeded in practice over the past decade of enterprise bargaining. All of this demonstrates that the parties themselves are able to best determine their interests rather than have a blanket legislative prohibition slapped on them.

“Cooling Off” Periods 

Building industrial action that continues beyond the fourteenth day after the day the action is notified is not protected action unless such action occurs after the thirty-fifth day on which the action is notified and a certificate permitting such action has been issued by the AIRC.
 The introduction of a mandatory cooling off period is a significant departure from the present Act which has no such provision. If such a proposition were desirable as a matter of principle, then it should not be confined to one industry. As it is intended for this industry only then it should be seen for what it is namely, an attempt to diminish the bargaining power of the construction unions who have, through lawful industrial campaigns, won a significant number of agreements for their membership in recent years.

Under this provision industrial action becomes automatically unprotected after 14 days. This does not mean that the action itself must extend for 14 days. Rather the time runs from the “notified day”. This would make it more likely that parties would have to intensify their campaigns of industrial action to ensure that any effective action occurred with the allowed 14 days. That may have the effect of forcing parties to take more serious forms of action or action for longer periods than might otherwise have been the case.

Ballots

There is some 28 pages of legislation relating to the requirements for ballots on industrial action. That is without taking into account any regulations that might subsequently be made on matters such as procedures in relation to the conduct of a ballot and the powers and duties of scrutineers.
 The legislation is complex and unworkable.

There must be at least two votes taken before a union can engage in protected action. A union initiated bargaining period notice has no effect unless it is approved by a vote that the notice be given.
 In the case where there are ten or more employees, such a vote must be by secret ballot.
 Protected industrial action must also be preceded by a secret ballot approving such action.
 A protected action ballot must be preceded by an order from the AIRC that such ballot be held. A union can make an application for an order or if the bargaining period were initiated by employees, an employee or employees acting jointly.
 

Even though applications for ballot orders must, as far as reasonably possible, be determined by the AIRC within two working days after the application is made,
 where there is an existing agreement an application for an order that a ballot be held cannot be made more than 30 days before the nominal expiry date of the existing agreement.

There are a range of other factors that complicate the ballot process. 

· Applications for a ballot order must include the nature of the proposed building industrial action and the details of the types of employees who are to be balloted.

· A copy of the application must be given to the employer within 24 hours of being filed.

· Parties, including persons nominated to conduct the ballot and employers may make submissions to the AIRC and apply for directions in relation to the proposed ballot, including any aspect of the conduct of the ballot.

· Applications for a ballot order will not be granted unless the AIRC is satisfied that the applicant is trying and has during the bargaining period, genuinely tried, to reach agreement with the employer.

· Successful ballot orders must specify that a postal ballot is the voting method unless the AIRC is satisfied that another voting method is more efficient and expeditious.

· If an attendance ballot is ordered, the vote must take place during mealtime, other breaks or outside the employees’ hours of employment.

· The AIRC can extend the three-day notice period for industrial action which is to be given to employers to a maximum of seven days.

· Where the applicant for a ballot order is a union, only members of the union can be included on the roll of voters.

· The ballot paper must include the nature of the proposed building industrial action.

· A successful ballot requires a 40% return (unless the ballot order specifies a lower percentage) and more than 50% approval of the action.

· A Notice of Intention to take building industrial action cannot be given before the declaration of the results of the ballot.

Under the scheme set out in the draft Bill the bargaining period/industrial action ballots are not even an extra and unnecessary layer of democratic decision-making. They are merely a mechanism to trip up any remaining right to take lawful action. It is impossible to come to any other conclusion than that this complicated scheme is intended to prevent industrial action ever being protected. 

There is no corresponding suggestion that shareholders of every corporation be balloted on every decision of their board, or at least every decision that has an impact on employees, before any decision can be put into effect. In fact there is no extra regulation of employer industrial action, lockouts etc., in the draft Bill at all.

Funding Of Ballots

There is a financial disincentive to the exercise of any remaining right to take protected action. The applicant for the ballot order is liable for the cost of the ballot.
  Where the authorised ballot agent is someone other than the AEC, the Commonwealth may be liable to pay the authorised ballot agent 80% of the costs of the ballot.

Where the authorised ballot agent is the AEC, the applicant for the ballot order is to the extent of 80%, discharged from the total costs of the ballot.

Because of the number of small employers in the industry the costs associated with the processes attached to bargaining would be considerable. There is no effective mechanism by which those costs could be minimised. But more fundamentally there is no evidence that construction workers are ever dragooned into taking industrial action against their will and that such a ballot process is at all necessary. The fact is that the decision to take protected action is made by those taking the action and is voted on at the workplace.

Industrial Action

The definition of building industrial action is in similar though not identical terms, to the definition of industrial action in section 4 of the WRA. However the reference to work covered wholly or partly by awards, orders or agreements of the Federal Commission is replaced by references to “industrial instruments or orders of an industrial body” which would include state awards and agreements. To the extent such provisions remain within the reach of the Constitution this will bring a significant number of employers and employees under federal regulation for the first time. However that regulation will not be comprehensive but only in respect of industrial action. For other purposes, state regulation would continue to apply. That is confusing and will give rise to uncertainty. There is no evidence that existing state jurisdictions do not adequately deal with industrial action.   

Industrial action that is authorised by an employer is not building industrial action. However unlike the definition in section 4 of the WRA, that authorisation has to be in advance and in writing. Employers who do not reduce their authorisation to writing (and given the administrative capacity of many in the industry this will be a large number), would be exposed to significant penalties for example for payments for such action, because of what is in effect a technical or administrative deficiency. The wide definition of “building industrial action” could see issues of that kind arise in a number of ways. Where a subcontractor suspends work because of a contractual dispute but does not authorise the actions of employees in writing, it is conceivable a head contractor might seek relief against those employees on the basis that they were a party affected by building industrial action.
Under the WRA action based on health and safety concerns is not regarded as industrial action provided an employee does not unreasonably fail to comply with a direction from the employer to perform other work where such work was “safe and appropriate” for the employee to perform. The reference to such work being “appropriate” has been deleted in the BCII Bill.
 This gives much greater latitude to employers to direct an employee to perform alternative work, whether that work is appropriate for the employee or not, and employees would face the prospect of heavy fines for engaging in unlawful industrial action if they did not comply.
Unlawful industrial action is prohibited.
  Maximum penalties for breach of that section are for unions, $110,000 and for individuals $22,000. 
 However “excluded action” is not unlawful industrial action.
 Excluded action is either protected action or “AWA industrial action” as defined by Division 8 of Part VID of the WRA .
 Thus the extensive prohibitions and penalties applying to all other forms of industrial action do not apply to AWA industrial action. Nor do the complex procedures necessary to confer the “protected” status on other forms of industrial action. It appears therefore that for those seeking an AWA as opposed to a collective bargaining agreement, all that is required to obtain immunity for action taken in support of an AWA under s 170WC of the WRA is a simple 3 working days’ notice.
 Article 4 of ILO Convention 98 relevantly provides: -

“Measures.. shall be taken.. to encourage and promote.. voluntary negotiation between employers.. and workers organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements.”(emphasis added)    
Bearing in mind that the provisions of the WRA have been found to give primacy to individual over collective agreements through the AWA procedures, there can be little doubt that the distinction drawn in the Bill between AWA industrial action [as excluded action] and other forms of action positively undermines rather than promotes, collective agreement making and is therefore in contravention of this Convention.

The Bill requires the AIRC to, as far as practicable, hear and determine applications for orders to stop or prevent building industrial action within 48 hours.
 The present Act requires the Commission to hear and determine such matters “as quickly as practicable”.
 There is no evidence to suggest that such matters have not been heard and disposed of in a timely way or that any party has been disadvantaged by any delay in the Commission’s processes. The section is simply unnecessary.
The role of the Commission in settling disputes is diminished by  removing the application of section 166A of the WRA to building industrial disputes.
 That section has enabled the Commission to deal with the underlying cause of disputes within a short time frame. It does not prevent employers from seeking injunctive relief if they consider serious and immediate loss to be imminent.
 Denying the operation of s166A in the case of disputes in one section of one industry cannot be justified.
The Federal Court is prevented from issuing injunctions (in the nature of anti-suit injunctions) preventing a person from instituting proceedings in relation to building industrial action.
 A similar provision in relation to industrial action generally failed to pass through the legislature as part of an earlier package of amendments. The section is a significant weakening of whatever remains of the immunity conferred on protected action by the Bill because it would permit a party to a dispute to obtain an interim injunction against another party who had initiated protected action. As has been put in respect of the immunity conferred by the WRA: -
“…a party entitled to the protection of the 170MT immunity should not be vexed by the threat of litigation, or the commencement of litigation. It is a more substantial protection that the mere provision of a defence which can be brought to bear at some stage during litigation.

This distinction is more than merely technical. The initiating of litigation in the context of industrial action is almost inevitably accompanied by an application for an interlocutory injunction restraining that industrial action pending trial. If the 170MT immunity were merely an issue to take into account at the ultimate hearing of an action, then it would fail to prevent a protected person being made the subject of an interlocutory injunction in the midst of a dispute.

As has been noted by the Court, the grant of an interlocutory injunction in the midst of a dispute can often be determinative of the final outcome.

If industrial parties are entitled to conduct protected industrial action free from the threat or the commencement of litigation, then they must have available to them, in those rare circumstances where another party signals an intention to bring proceedings (notwithstanding the protected status of the industrial action), a means of bringing the immunity to bear.

The capacity of the Federal Court to issue an anti-suit injunction may, in some circumstances, be the only appropriate means by which the policy underlying 170MT will be given expression.”

4.5.
The Australian Building & Construction Commissioner 
The Bill establishes the Australian Building & Construction Commissioner (ABCC) and Deputy ABC Commissioners. The functions of the ABCC are set out in s12 of the Bill and include monitoring and promoting appropriate standards of conduct, investigating suspected contraventions of the Act, awards etc, instituting or intervening in proceedings and providing representation to industry participants in proceedings. 

For the reasons set out below the CFMEU strenuously opposes the establishment of the ABCC.

Regulatory Failure? – Lawlessness and Criminality

According to DEWR, the public volumes of the Cole report disclosed 392 instances of “unlawful” conduct. Taken as a whole, about two-thirds of the total related to alleged breaches of the WRA [of these, in the order of 22% related to the alleged breach of dispute settlement procedures in awards or agreements
]. According to recent evidence given to Senate Estimates, only 52 matters were referred from the Royal Commission to the Interim Building Industry Task Force and of that number, 40 have now been finalised without any court action having been taken
. That leaves possibly 12 out of 260 matters with any chance of legal proceedings arising. Of the remaining one third of the 392 total, we are yet to see any cases brought either by Government agency or private litigant.

On 25 September, 2003 the CFMEU wrote to the then Minister, Mr. Abbott, in the following terms:-

Six months ago you tabled in Parliament the first 22 Volumes of the Cole Royal Commission Report.  When that Report was handed down your Department also released various documents summarising the Commission’s findings.  Included in that material was a table which conveniently set out 392 alleged instances of unlawful conduct.  That table was made public along with the identity of the person/s or entities said to have engaged in the conduct.

Those instances of so-called unlawful conduct have been referred to on numerous occasions in the period between the release of the Commission’s Report and the tabling of the Exposure Draft BCII Bill last week.

We are aware from answers provided in Senate Estimates that a significant number of matters that were dealt with by the Royal Commission and referred to the Interim Building Industry Task Force, have now been finalised without any legal action being taken. It may be the case that other matters that were referred to a range of other authorities many months ago have likewise been concluded.  However the effort to provide information relating to these matters has been virtually non-existent. 

We note that at various stages of the debate over the Royal Commission’s findings you have stressed the importance of ensuring that the rights of those accused of wrongdoing not be prejudiced. It follows from that that where persons were publicly identified by the Royal Commission as having possibly engaged in unlawful conduct they should be entitled to public exoneration in circumstances where no proceedings will be brought against them.

Given that the findings of the Cole Commission are now 6 months old, we believe it is necessary that parties that were publicly accused of having engaged in unlawful conduct should be advised if and when the matter that concerned them has been processed through to finality by the relevant authorities. 

Insofar as the CFMEU is concerned, we therefore ask that we be advised as to which of the matters that adversely referred to this union in the public volumes of the Cole Report have now been finalised.
By letter dated 25 November, 2003 the union was advised that the Government had asked the Interim Building Industry Task Force for a “progress report” which was expected to be completed by 2004 and that at that time “some information.. may be made public.”

As to the confidential volume, it is understood from media reports that there are 114 “possible crimes” identified in the report involving 22 union officials and 9 employers
. The Government’s rationale for maintaining the secrecy of that volume was to ensure that potential criminal proceedings would not be prejudiced by disclosure. Eight months after the tabling of the report, we are yet to see criminal proceedings emerge from the matters dealt with by the Royal Commission. 

The Government has done its level best to portray the construction industry as an industry that is defined by regulatory failure. It has undoubtedly exaggerated the extent of any such failure. For the most part it appears content to leave existing regulators to improve compliance levels, but in the critical area of industrial relations it wants a new body armed with extensive powers and resources.

Powers of the ABCC

The Bill proposes to give the ABCC very extensive coercive powers. Central to these would be the capacity to require by written notice, a person to give information in the manner and form specified in the notice or to produce documents or to attend before the ABCC and answer questions relevant to an investigation.
 A failure to give the information, produce the documents or to attend to answer questions or to answer questions at all would be a criminal offence that would attract a six-month term of imprisonment.
 

Self-Incrimination and the Right to Silence

A person is not excused from giving information etc on the ground that to do so would contravene any other law or might tend to incriminate the person.
 The common law privilege against self-incrimination entitles a person to refuse to answer any question, or produce any document, if the answer or the production of the document would tend to incriminate that person.
 The protection against self-incrimination is an important legal and civil right. It is well entrenched as part of the processes of the criminal law. In its paper “Principled Regulation: Federal Civil and Administrative Penalties In Australia”
 the Australian Law Reform Commission said: -

In the leading case of Caltex,
 Mason CJ and Toohey J charted the evolution of the privilege as an evidential rule to protect individuals from the adverse physical (and spiritual) consequences of self-incrimination. It arose in response to the oppressive inquisitorial techniques of the Star Chamber and ecclesiastical courts in England.
 McHugh J went on to say that the privilege was also a curb on the power of the state since the onus was on the accuser to establish a case against the accused and no-one was bound to testify to their own guilt and incriminate themselves.

There is significant disagreement between the majority and minority judgments in the leading Australian authorities addressing the modern rationale for the privilege.
 ……The prevailing view in Australia is, however, that the privilege is based on the protection of individual human rights. The majority in Caltex described the privilege as ‘a human right which protects personal freedom, privacy and dignity’ from the power of the state.

However there is some uncertainty about its application in matters in the nature of civil penalties. In Refrigerated Express Lines (Australasia) Pty Ltd v Australian Meat and Livestock Corporation
 Deane J noted

the well established principle that a defendant in proceedings solely for the recovery of a pecuniary penalty should not be ordered to disclose information or produce documents which may assist in establishing liability to a penalty.

There is also ongoing debate about the application of the privilege out of court.

Historically, the privilege against self-incrimination applied only to court proceedings because of the power to compel parties and witnesses to produce documents and to answer questions. In recent decades, non-judicial tribunals, regulators and investigators have increasingly acquired powers to compel the production of information.


Until the 1980s, judicial authorities held that the privilege was excluded in non-judicial situations. More recently, the courts have held that the privilege is applicable to all situations where information may be compulsorily sought, including administrative tribunals and penalties imposed by administrative agencies with investigative powers.
 It is now generally accepted that the privilege is available in non-curial situations, although there remains considerable dissent and it may be overridden by legislation in any event.

It is apparent that in matters relating to civil penalties different levels of protection may apply during the investigative phase as opposed to the court proceedings proper, by virtue of the effect of legislation dealing with the issue of self-incrimination. 

What is clear here however is that the draft Bill specifically proposes to legislate away any residual right to protection against self-incrimination during ABCC investigations. That is something that should be rejected given both the importance of the protection as a civil right and the serious consequences attached to the potential penalties involved. It is worth bearing in mind that the ALRC recently recommended an unequivocal statutory extension to the protection against self-incrimination when it concluded that: -

…in the absence of any clear, express statutory statement to the contrary, the same protections for individuals afforded by the privilege against self-incrimination in criminal matters apply in relation to the imposition of a civil or administrative penalty.

There can be no proper justification for investing a body such as the ABCC with wide coercive powers in the investigatory phase [or for that matter at any other phase], that expressly excludes the capacity not to provide material on the ground that it might self-incriminate in the sense of exposing a person to substantial penalties. 

As the ACTU Submission to DEWR notes, the ABCC would have wide coercive powers that would affect individual participants in the industry. This is not simply a case of well-resourced corporations being called to account for commercial decisions and practices, but individual workers being compelled to attend, answer questions and hand over documentation or face a six month term of imprisonment.

That is not only unjustified, even taking the most generous view of the Cole findings from the Government’s perspective, but a most serious and undemocratic development especially given the inevitable political nature of the issues that the ABCC would be dealing with and the Government’s track record of partisanship in industrial disputes.

Other Powers

The ABC Commissioner has broad powers to intervene in both court
 and Commission proceedings
. The ABCC is also invested with specific capacity to

· make application to remove objectionable provisions from awards and agreements.

· assess the amount of damages suffered as a consequence of unlawful industrial action and such an amount when certified, is regarded as prima facie evidence of the amount of damage suffered.

· make application for injunctions in respect of unlawful industrial action.

· make application to the AIRC for s 127 orders and to the Federal Court for injunctions restraining breach of those orders.  

· make application to the Registrar to revoke, suspend or impose conditions on right of entry permits.

Further, before the Industrial Registrar exercises any of the powers under the Right of Entry Chapter on the application of someone other than the ABCC, the Registrar must give the ABCC an opportunity to be heard.

The ABCC has a number of other special features conferred by the Bill. It has special status as a litigant because it cannot be made to give undertakings as to damages by the court where it is seeking interim injunctive relief.
 Potentially blameless parties against whom proceedings may be brought cannot seek to protect themselves from loss through this mechanism. Moreover, no civil liability can arise as a consequence of the actions of the ABCC or even their delegate or a consultant thereto, acting in good faith and without negligence.

As the ACTU also notes, the draft Bill has gone beyond the Cole recommendation that the ABCC’s role in civil litigation be limited to investigations, providing legal advice and bringing proceedings for pecuniary penalties
. Sections 227(1)(b) and (6) gives the ABCC standing to pursue claims for damages for unlawful industrial action even though any such damage would be suffered by and would ordinarily be at the suit of, a private third party. The Government has responded to the calls of the MBA and other employer bodies that litigation of a private nature be conducted for their members at public expense.

The Interim Building Industry Task Force 

The Senate Committee has the benefit of being able to consider the operations of the Interim Building Industry Task Force [IBITF] since its establishment in October, 2002, as a guide as to how a body such as the ABCC might work. 

Clearly the IBITF sees itself as metamorphosing into the ABCC with the passage of legislation and time.
 But how has the IBITF conducted itself as a regulator of the construction industry since it was set up? 

In terms of public accountability, it rates very poorly. The only readily and publicly available information on this body is on its website. That website has been completely static for over 12 months.
 It contains nothing about the details of the powers that its officers exercise or the rights that individuals have in their dealings with the IBITF. Nor does it appear to have any clear guidelines as to its prosecution/enforcement policies or at least if it does, they are not publicly available. It seems that its prosecution policy is left to the whims of the individuals that work for it. 

It may have a different policy for example with respect to the prosecution of unions as opposed to employers. It has been the experience of the CFMEU that the IBITF litigates against the union first and any discussions come later. There is no opportunity to discuss and perhaps resolve the allegations before court action is taken.

The Australian Law Reform Commission recently recommended: -


Regulators who administer legislation under which criminal, civil or administrative penalties may be imposed or arise should develop and publish enforcement guidelines setting out their enforcement approach. These guidelines should cover the following matters, unless clearly inappropriate in the circumstances:

(a)
the types of action available to the regulator;

(b)
the principles behind each of these actions;

(c)
the criteria involved in the decision to pursue one or more of these actions; and

(d)
the regulator’s relationship with other regulators and enforcement agencies.

Not only does the IBITF appear to lack such guidelines with respect to civil penalty proceedings, but details of the IBITF’s work generally are not published. Information with respect to the number and type of matters it is dealing with or has dealt with seems only to emerge during Senate Estimates hearings.
 

Persons appointed as inspectors under the WRA have standing to bring proceedings for the recovery of a penalty for breaches of awards and agreements.
 So far as the CFMEU is aware, the IBITF has never brought such proceedings against an employer in the industry and given the Federal Government’s policy of not pursuing court action for award breaches resulting in underpayments of less than $10,000, it is not likely to do so.

In terms of ministerial direction, the present officers of the IBITF are subject to such direction
. The ABC Commissioner is appointed by the Minister
 and is subject to ministerial direction
. Originally that capacity to direct was unfettered however the Bill now provides that the Minister must not give a direction about a particular case.
 That restriction is in the same terms as s 12(3) of the Australian Securities and Investments Commission Act 2001 which also obliges the Minister to give the Chairperson of ASIC  the opportunity to discuss the proposed direction before it is made.
 Aside from this there are a range of other means by which federal regulatory bodies are distanced from direct political intervention on the part of the relevant Minister or at least to have such directions subject to greater public scrutiny. For example under s 29 of the Trade Practices Act 1974 the Minister is prevented from giving any directions at all relating to Parts IIIA, IV, VII, X, XIB or XIC of the Act. Publication of such directions in the Commonwealth Gazette is also common.
 The overriding problem remains however that neither the present Government nor the IBITF have demonstrated a history of impartiality in industrial matters. 

Civil Penalty Proceedings

Under the BCII Bill the proposal is that the ABCC act as both investigator and “prosecutor”. It would have an unfettered discretion as to when it “monitored and promoted appropriate conduct” and by what means and when it took legal action. It could not only target particular conduct and parties, but also adopt its own approach to the circumstances in which court action would be both initiated and continued. 

The introduction of civil penalty provisions attracting fines of up to $110,000 would be a very significant development in Australian industrial law. There are strong reasons why such matters, where they exist at all, [and our submission is that there is no basis for them in the building and construction industry or elsewhere], should be treated in the same way as criminal prosecutions in terms of the separation of the investigatory and prosecutorial roles as is presently described in the Prosecution Policy of the Commonwealth. In other words, political or ideological factors should play no part in any decision to commence or continue such litigation. However even such a separation of functions of itself would be no guarantee that there would be impartiality in the administration of industrial laws. 

Given the Government’s demonstrated partisan role in industrial disputes, the history of bodies such as the OEA and IBITF (that are closely associated with the Government and even dependent upon it’s ideological support), it is impossible to envisage a body such as the ABCC as being anything more than a mere extension of the means by which the Government can attack the industry’s unions. 

On top of this there appears to be no role for oversight of the ABCC by the Commonwealth Ombudsman as was recommended
 [or anyone else but the Minister for that matter] let alone judicial oversight.  

There are also sound arguments as to why there should be additional safeguards built into the procedures governing matters which although remaining civil in nature, are nonetheless significant in terms of the penalties attaching to them. These might include explicit reference in any Act to a higher standard of proof [the Briginshaw standard for example] and preservation of the right not to self-incriminate. Like much other federal legislation containing civil penalty provisions, the draft Bill is virtually silent on procedure. 

Administrative Burden

The Bill places a heavy burden on employers in the industry in terms of reporting and obligations to notify Government authorities, in particular the ABCC, of certain matters. For example all employers are obliged to notify the ABC Commissioner in writing:-

· of any building OH&S action or threats of such action within 72 hours.

· within 72 hours of any claim for payment of strike pay. Penalties for breach of that section are up to a maximum of $110,000.

· of any payments made in respect of building OH&S action within 72 hours.

· within 72 hours of becoming aware that an employee has engaged or threatened to engage in notifiable industrial action.

Employers are also obliged to notify the ABC Commissioner within 14 days where unlawful industrial action has come to an end
 and there is an obligation on those lodging an application for certification of an agreement to give copies of such agreements to the ABC Commissioner at least seven days before the hearing.

4.6.
The Building Code
The Bill seeks to establish a statutory basis for a building industry code of practice. At present the National Code of Practice for the Construction Industry and the associated Implementation Guidelines which have been applied by the present Government since 1997, have no such legal basis. The purchasing power of the Commonwealth is relied upon to ensure observance. 

The CFMEU has criticised the way the present Code has operated.
 It is in fact a model not for producing value for public construction dollars but for arbitrary, highly political and virtually non-reviewable decision-making by executive government. It has its direct equivalent in the Commonwealth’s recent policy of tying tertiary education funding to specific industrial relations outcomes.

The Royal Commission’s Discussion Paper on Codes of Practice
 stated that Codes have at least three distinct advantages for government.  First, they do not require parliamentary approval. Second, it is more difficult to challenge government interpretation and implementation because Codes are not legislation. Third, enforcement can be achieved by the threat of disadvantageous commercial consequences, rather than by expensive enforcement mechanisms.

The Federal Government has exploited these advantages to further its anti-union agenda through the National Code of Practice and the Implementation Guidelines.

The Government is dictating the terms of agreements between employers and unions where, left to their own devices, unions and employers have or would have reached agreement on terms other than those required by the Commonwealth.  

Further, the freedom of association provisions of the Code are being implemented in such a way as to prevent a range of conduct that promotes unions, but is not in breach of Part XA of the WRA.  The freedom of association provisions of the Guidelines go well beyond the provisions of the Code and are designed to weaken unions rather than to protect freedom of association.

The present National Code applies to “any party wishing to do business with governments or work on government construction projects”.  The term “party” includes “unions - their officials, employees and members”.

However, unions do not “do business” with Governments (in a commercial sense), and do not “work on” Government construction projects.

It is one thing to enter into a commercial contract to build something for a Government. It is an entirely different thing to represent the industrial interests of employees engaged on the building work.

When contractors choose to tender for Government work, they assent to the requirements of the Code in order to obtain a commercial benefit.  Unions do not choose the projects where their members are employed, and do not enter into contractual arrangements with Governments in order to represent their members nor were they consulted in the formulation of the National Code.

It is therefore difficult to understand how the unions can be “bound” by, or be “parties” to, the Code and the Implementation Guidelines in a formal manner. The unions can hardly have obligations under the Code if they are not true parties to the Code. Nonetheless, the Government, and in particular DEWR play an active role to ensure that agreements to which the CFMEU are party do not operate on federal projects where it has been decided that they do not comply with the Code. The most recent and public example of this intervention has been the Australia Post mail screening facility at Tullamarine in Victoria.  

On 10 July, 2003 the CFMEU wrote to the then Minister as follows:-

I note your advice that your Department is responsible for advising agencies about the Code and monitoring and promoting compliance with the industrial relations aspects of the Code on behalf of the Commonwealth.  I note also that your Department chairs the Code Monitoring Group [CMG] which has oversight of Code implementation and compliance matters.

I understand that on 16 December 2002, Australia Post contacted your Department seeking the Department’s view as to whether the Hansen Yuncken tender, including that company’s agreement with this union, complied with the Code and/or Guidelines.  I also understand that your Department confirmed with Australia Post on 20 December 2002, that the tender did not comply.  As a consequence, contracts for the project have not been let and construction of this important facility significantly delayed.

I note that the Guidelines provide that the Code Monitoring Group, a body chaired by your Department, is to be guided by administrative law principles, including the right of parties to be aware of allegations of breaches of the Code and to be given the right to respond to such allegations (Clause 7.2).  In this instance there was no contact with this union by anyone from the CMG or your Department when the question of whether a CFMEU industrial agreement complied with the Code arose.  Consequently the union had no opportunity to be heard on that issue.  Members who may otherwise have been engaged to work on that site under a lawful agreement have been denied that opportunity.

In response to our request for specific information in relation to the Australia Post project you have replied that it would be “inappropriate…..to comment on private discussions which may take place between my department and other agencies on code related issues”.  In our view it is not only appropriate that you advise as to the circumstances of this case, but necessary as a matter of proper process.  Even your own Guidelines appear to provide those affected by such decisions with a right to be heard.

In the event that your Department and/or the Code Monitoring Group take the view that it is unnecessary to deal with the issues we have raised in relation to the Tullamarine project, I will assume that the same process (or lack thereof) will apply in respect of all federally funded projects.

The Minister’s reply of 10 October, 2003, reiterated “earlier advice that it would be inappropriate ..to comment on private discussions which may take place between (my) department and agencies on code related matters.”

On its face, any attempt to invest the Code with some accepted legal notions of procedural fairness or to move to an uncontroversial and de-politicised means of awarding public contracts would have some attraction. However the Government’s effort in this Bill is to give some semblance of legality to a flawed process and to extend the reach of the Code mechanism without addressing any of the problems inherent in the way the existing Code now operates.   

The establishment of this code relies on both the corporations power and for the first time, section 52(1) of the Constitution by which Commonwealth construction sites are defined as a “Commonwealth place”.  Responsibility for the enforcement of the code of practice rests with the ABCC
 and in respect of OH&S matters, the new Federal Safety Commissioner
.

The content of the Code appears to be entirely at the discretion of the Minister
 with the only obligations being to make the Code publicly available and table a report on its application before Parliament.

The Australian Industry Group has stated that:-

“…by using the using the Corporations Power under the Constitution, the Bill extends the reach of the Code beyond that recommended by the Royal Commission. The Code’s role extends beyond standard-setting for contractors engaged on projects funded by the Commonwealth, to the regulation of all incorporated building contractors. The Building Code would regulate significant sectors of the construction industry, using an instrument that would not be subjected to Parliamentary or judicial scrutiny…..In order to protect the rights of building contractors and other building industry participants, there must be an appropriate degree of Parliamentary and judicial scrutiny of the Code and any amendments made to it.”
  

It is unclear on the face of the draft Bill precisely what the status of the proposed Building Code would be. If the Code were to have the same status as regulations (or other subordinate legislation) made under the Act, it should proceed through the regulation making process and be capable of being disallowed by the Senate as with regulations generally. 

Given the terms of the current Code and the Government’s overt hostility to trade unions, the Code provisions of the Bill are opposed. Government contracting processes should be open and fair. At the very least given the importance and value of the Government’s construction budget any document in the nature of a Code should have its terms set out in full in the legislation and therefore require the positive endorsement of the legislature including any changes made to it. It should also give potentially aggrieved parties proper rights of appeal or review. 

4.7.
Occupational Health And Safety

According to the National Occupational Health and Safety Commission’s Compendium of Workers’ Compensation Statistics Australia the number of weeks lost in the construction industry through workplace injury or illness rose from 94,939 weeks in 1997-1998 to 168,655 weeks in 2000-2001, an increase in the order of 78%. The cost of workplace injuries in the industry rose over the same period from $82,833,100 to a staggering $190,278,000. Improving this industry means improving its health and safety record.
The two key substantive features of the Bill as it relates to OH&S are to limit the circumstances in which a person can refuse alternative work as a consequence of a safety concern without engaging in unlawful industrial action and secondly to restrict the capacity to claim or make a payment for a period of industrial action arising out of a safety issue. The penalties attached to those provisions are substantial. Both are directed at industrial action by employees that might flow as a consequence of an unsafe workplace but neither deal with the cause of such disputes, the unsafe workplace itself. Sanctions for breaches of the employers duty to provide a safe workplace are left to existing laws and regulators.
A third central feature of the scheme envisaged by the Bill, namely an accreditation scheme
 for contractors on Commonwealth projects is something that “may be” prescribed by regulations. If such proposed regulations exist at all, they have not been made public. Consequently it is impossible to give a view about how such a scheme might work or how effective it might be.

The Bill establishes a new Federal Safety Commissioner.
 The functions of the Commissioner include promoting OH&S, disseminating information, referring matters to other authorities and operating as the accreditation authority for the new Commonwealth Accreditation Scheme.
 Staff to assist the FSC are to be made available by the Secretary of DEWR.
 
Federal Safety Officers are appointed by the Federal Safety Commissioner.
 Their powers to enter premises are confined to entering for the purpose of ascertaining whether the building code is being complied with
 or for purposes related to the proposed (but as yet unidentified) accreditation scheme.
 They do not have a general enforcement role with respect to OH&S and the powers that they are capable of exercising are similar to the present powers of inspectors under the WRA. The Government has not seen fit to attempt to invest them with the wide coercive powers of ABCC appointees.

The prohibition on “unlawful industrial action”
 means that in every case of a potentially unsafe workplace employees contemplating a restriction on or a refusal to work confront the prospect that such action may be unlawful and may render them liable to a heavy penalty. In those kind of proceedings employees would bear the burden of proving that their action was based on a reasonable concern for health and safety and was not therefore building industrial action.
 The possibility of penalties places significant pressure on employees to work on despite OH&S issues in the workplace in an industry that is more dangerous than most.
 
There is a new definition of OH&S related industrial action that is defined as “building OH&S action”.
 Payments for periods of building OH&S action can only be claimed and made in extremely limited circumstances. There is a prohibition on payments for periods of industrial action where employees did not comply with a relevant dispute resolution procedure prior to the action and the action occurred before the matter was referred to a relevant authority under OH&S law.
 
There is also a prohibition on payments for periods of industrial action where that action occurs after a matter is referred to a relevant OH&S authority unless a prohibition notice has been issued and the dispute resolution procedure complied with or the action stopped before any payment is made and before the relevant authority began an inspection and the employee complied with dispute resolution procedures after the matter was referred and before the OH&S action ceased.
 Making payment contingent on the issuing of a prohibition notice is unreasonable because there may be a breach of an employer’s duty to provide a safe workplace which nonetheless does not result in such a notice being issued.
4.8.
Freedom Of Association

Part 1 Article 2 of ILO Convention (no 87) Concerning Freedom of Association And Protection of the Right to Organise provides: - 
“Workers and employers, without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organization concerned, to join organisations of their own choosing without previous authorisation.”

According to the Australian Labour Law Reporter: -
“The expression ‘freedom of association’ as used in the Workplace Relations Act 1996 has a different meaning to that normally understood in international industrial law.  In the context of international labour law, ‘freedom of association’ refers to the right of workers and employers to organise themselves into collective groups in order to promote their industrial interests.  In other words, in the labour law context, the concept is more to do with ensuring the freedom to associate.  There is no principle of international labour law giving an individual a right to not join a union or an employer association.”

The construction industry is no different to other industries in the sense that many employers are hostile to union organisation and activity. They dismiss, demote, transfer and “blacklist” union delegates and activists making it harder for them to find work. They generally work to undermine union organisation and support. The “natural” inclination of employers to punish active unionists has not changed over the years. Nor have non-unionists ceased to enjoy the fruits of unionists’ exertions in terms of improved wages and conditions. The need to protect union members from victimisation is therefore as important as when the original protections were first introduced into the Conciliation and Arbitration Act 1904. This is the freedom of association issue that was ignored by the Royal Commission.
For the most part the assumption underlying the freedom of association provisions of the WRA and the BCII Bill is that the freedom to join and freedom not to join are two sides of the one coin. In practice, however, the Commonwealth Government has weighted the coin in favour of the non-unionist employee and the anti-union employer. The Government’s resources have been concentrated on promoting the so-called “freedom not to join”. The Office of the Employment Advocate has been used extensively for this purpose.  

The Government’s zealotry in pursuing a one-sided FOA policy in the construction industry was exposed in proceedings brought by the OEA in the Federal Court. The court found that the key witnesses for the OEA had engaged in “an orchestrated confrontation … to deliberately provoke a dispute which would otherwise have, in all likelihood, not occurred. If such alleged behaviour of the Union and its various shop stewards was widespread, one might ask why there was no evidence of that.”
  

The court subsequently ordered costs against the OEA witnesses
 which were paid by the Government.

Enshrining a right of association and non-association in legislation has become a mere pretext. In reality the Government has concentrated all its efforts and resources on bringing actions against unions who are alleged to have infringed the latter while breaches of the right to associate go unchecked. The provisions of this Bill relating to freedom of association have been introduced by the Government for the specific purpose of discouraging union membership, and that discouragement will be backed up by practical Government support.  

As has been previously pointed out
 it is not possible to consider freedom of association provisions in isolation. That is particularly the case with the BCII Bill. As union rights, such as the right to collectively bargain, are reduced so too is the value of the right to associate.  One has a guaranteed right to belong to a body that is powerless to achieve anything. 
Penalties for taking or threatening to organise or take any action with the intent to coerce a party in relation to their membership of an organisation are increased to a maximum $110,000 for corporations and $22,000 for individuals.

The same penalties apply in respect of the making of false or misleading representations about the obligation of a person to 
· be or become an officer or member of a union or not to become such officer or member 
· disclose whether that person or another person is or has been a member or officer of an organisation or

· the need to be or not be a member of an association in order to obtain the benefit of an industrial instrument.

The Bill notes that a representation that describes a building site as a “No Ticket No Start” site or a “union site” could be false or misleading although there is no corresponding notation for statements that a site is “non-union”. The provisions of the WRA protect people from injury in their employment or threat of injury. These prohibitions are far more extensive and suppress reasonable debate about unionism. Such debates often involve mere persuasion or might include moral or political arguments as well as legal obligations relating to unionism. A false statement might arise through ignorance or inadvertence or be made without any intent to prejudice a person’s interests.

Obtaining the benefit of industrial instruments can be linked to membership of an organisation.
 In other cases it is not dependent on membership. Under this section a technical contravention might even arise in a debate between union officials and employer representatives about the merits of one kind of instrument over another. Under this section statements are prohibited irrespective of the reason or the intent with which they are made.
4.9.
Discrimination, Coercion And Unfair Contracts

Unions are precluded from organising or taking action or threatening to organise to take action with the intent to coerce another person to employ or not employ a person, to engage or not engage a contractor, or to allocate or not allocate particular responsibilities to an employee or contractor, or to designate an employee or contractor as having or not having particular duties or responsibilities.

The reach of such a section is unclear. On its face it is very wide. The prohibition is not on organising or taking industrial action but action generally. The line between lawful and legitimate influence and coercion is not always easy to draw. It is also possible that a number of matters could form part of enterprise bargaining negotiations, the allocation of responsibilities for example, but there is no exception for action that is protected action. In the absence of that exception these matters could not be the subject of enterprise bargaining.
The principle of non-coercion in relation to the making, varying or terminating of agreements is extended to embrace conduct which amounts to “undue pressure”.
 Again the scope of the section is unclear however undue pressure would likely be conduct falling short of coercion and so this is plainly an extension of the equivalent section that would apply in all other industries.

A union or corporation must not discriminate against a person on the basis that that person’s employees are covered or not covered by a particular kind of industrial instrument or an instrument that is made with a particular person.
 The concept of discrimination is an even broader one than coercion or undue pressure and would embrace a range of conduct. However there is a very broad exception that would permit businesses and in particular head contractors to discriminate between potential contractors on the basis of their industrial arrangements.
 This is presumably given in the name of ensuring commercial freedom. However there is no such exception in the case of union conduct amounting to discrimination. Hence even though a head contractor could refuse to enter into a contract because another business did not have an agreement in place and therefore there was a real prospect of disruption through protected action, a union recommendation to a head contractor to the same effect could offend the section.
4.10.
Right Of Entry

A union’s right to enter the workplace is one of the key benefits conferred by registration under the WRA.  For that reason the legislature must be extremely cautious in ensuring that the right balance is struck between the competing interests involved.  

The proposals in this draft Bill fail to strike any balance at all and render the rights of permit holders virtually meaningless.  

It seems that the ABCC would have prime responsibility for policing the exercise of rights of entry by union permit holders. For example the ABCC has standing to bring proceedings alleging that an entry notice has been given for frivolous or vexatious reasons or in frivolous or vexatious circumstances or that the permit holder has otherwise acted improperly in relation to the exercise of entry rights.
 However applications in respect of unreasonable requests by occupiers or employers designed to frustrate entry rights are not so clearly the province of the ABCC.
 And whereas action can be taken against a permit holder by the Registrar, the Commissions powers in respect of occupiers/employers are only exercisable by the President, a Presidential Member or a Full Bench.

Right To Enter To Investigate Suspected Breach

In the case of a union’s right to investigate suspected breaches of industrial instruments it should be borne in mind that unions have an interest in awards and agreements well beyond any individual case of an alleged breach. 

In the first place awards and union agreements owe their existence to the unions that are parties to them. It is a well-established proposition that unions are parties principal to federal awards rather than mere agents for their members. They are parties to and bound by such awards in their own right and in their capacity as organisations. As Starke J observed in the famous case of Burwood Cinema: - 

“..demands are usually made for the benefit of ‘the ever changing body of workmen that constitute the trade’…An industrial dispute is constituted …where a difference exists.. between employers.., …and workmen engaged in some common industry…concerning industrial conditions affecting a class so engaged and not merely affecting individual and definite members thereof..”.

A union’s interest in award observance extends beyond individual cases. They are required to maintain the integrity of such instruments by ensuring that their terms are observed by all those bound by them. In particular awards provide a safety net of wages and conditions and widespread non-observance has the effect of undermining the status of that safety net and prejudicing the commercial position of those employers that do comply with awards.

Employers who are parties to awards are bound to apply them to union members and non-members alike and the union’s interest in respect of observance is not simply confined to ensuring that members are paid in accordance with the terms of the award. Award protection for union members would be seriously undermined if the union were unable to have a role in enforcement of the award generally and that some lesser standard applied to employers insofar as non-members were concerned.

That in part accounts for that fact that unions have for many years had standing to bring proceedings for award non-compliance independently of the individuals in respect of whom award/agreement entitlements are due. Unions in the construction industry have a long history of taking primary responsibility for award compliance through recovery and prosecution proceedings in the various courts. It is a misconception to regard the union role in enforcement as being equivalent to some kind of “outside” body policing laws that ought properly be enforced by some neutral governmental agency. Central to the notion of enforcement is the right to enter workplaces for the purposes of investigating suspected breaches. Diminishing that right not only reduces the rights of the organisations but reduces the integrity of the system of awards and agreements as a whole as well as the workers who rely on compliance as a protection for their ongoing entitlements.

Under the Bill a permit holder may require an employer to produce and allow copies to be made of records relevant to the suspected breach (other than records relating to non-members) that are kept on the premises of the employer.
 However for all records relevant to the breach to be provided the permit holder must give written notice that they be produced after 14 days.
 Setting up a distinction between records that are kept on the premises of the employer and other records will only mean that no employer will keep records at their worksite. In any case it is unclear whether such records would be those ordinarily kept at the premises or kept at the premises at the time the notice was given or even kept on the premises on the day when entry is exercised.
 Obviously if the latter, the requirement to give 24 hours notice will simply mean all records would be removed from site prior to the site visit.

For access to records relating to persons who are not members of the union, an application must be made to the AIRC for an order that such records be produced.
 The prospect of an additional Commission procedure for union access to employment records for non-members would have the effect of encouraging the employment of non-members over unionists. In addition, employer knowledge of union membership status would be necessary in determining whether a person was legally obliged to produce such records in the absence of a Commission order. Neither of those situations encourages freedom of association.

To exercise the rights referred to above, a permit holder must give notice to the occupier at least 24 hours but not more than 14 days before entry and a copy of the entry notice must be given to the ABCC within the same time period. The obligation to provide the ABCC with all such notices is an unnecessary and overly burdensome requirement particularly where union officials ordinarily visit many sites on any given day and where as is currently the case, most employers have no difficulty with union entry and do not insist on receiving 24 hours notice themselves. 

The entry notice must specify the particulars of the suspected breach.
 The requirement to give particulars of the suspected breach, coupled with the notice requirements, is a positive invitation for the alteration or destruction of material evidence. That prospect is acknowledged by s 191 which permits a union to apply to the Registrar for an exemption for the requirement to give advance notice where such notice might result in the destruction etc of evidence relating to the breach. It is also a basis for lengthy arguments about what documents the union can inspect based on particulars provided. There is no evidence to suggest that the provisions of the present Act are being abused or that they need tightening.

 A permit holder is not authorised to remain on premises if an employer or occupier asks the permit holder to either:

1. Conduct interviews in a particular room or area of the premises, or

2. To take a particular route to reach a particular room or area of the premises

and the request is reasonable and the permit holder does not comply with the request.
 These types of unreasonable restrictions are clearly intended to remove the capacity for workers to have discussions with the union without the employer knowing that they have done so. They are contrary to basic notions of freedom of association. 

Right Of Entry To Talk To Employees

Entry is not authorised to premises in circumstances where conduct on the premises is for the purpose of recruitment and the entry notice does not specify recruitment as a purpose or where a permit holder for the union has entered the premises in the preceding six months for the purposes of recruitment.
 This cynical and entirely arbitrary limitation on entry rights is a straightforward attempt to discourage union membership and speaks volumes about the Federal Government’s lack of real commitment to freedom of association.

In circumstances where there can be no legal certainty about the validity of entry rights given the vast number of qualifications and limitations set out in the Bill, serious penalties attaching to misrepresentations about rights of entry
 are especially onerous and are an added discouragement to the exercise of those limited rights.

4.11
Miscellaneous

The Bill significantly and unfairly extends the legal responsibility of unions for the actions of members and others. Section 247 provides that the conduct of amongst others: - 

· officers or agents of a union acting in that capacity

· members or groups of members authorised by an officer or agent acting in that capacity or

·  a member dealing with an employer on behalf of the member and other members, acting in that capacity

is taken to be the conduct of the union for the purposes of the Bill. Significantly, “officer” in the section does not have the meaning it has under the WRA, but means and includes any employee, delegate or other representative of the union.
 Thus the union could be legally responsible for the actions of any member dealing with an employer or a member acting under the apparent authorisation of a union delegate, acting in that capacity. 
As the law presently stands actions by officers or members of a registered organisation of employees are not automatically or necessarily in law treated as actions of that registered organisation. It is incumbent on those asserting that a union is acting in a certain way, to demonstrate much more than an officer or member of that union was involved in the relevant action.  It must also be demonstrated that the officer is acting in his capacity as an officer of the union and that there is evidence of authority from that union to so act.  

The High Court decided in Burgess Brothers
 that in the absence of express authority and of any ratification, a registered organisation of employees was not liable for tortious acts arising out of strike action by its Tasmanian branch without the knowledge of the governing body of the organisation. 

Thus Griffith CJ said (at 133-134):

It is, perhaps, not surprising that when a branch of a great organization like the appellants takes action in the nature of a strike some person should impute the blame to the organization itself, but in a Court of Justice mere surmise or suspicion is not sufficient.  A person or a corporation is not in a Court of Justice held liable for the actions of others unless his or its authority to do the actions on his or its behalf is established by evidence.  In the present case, there is no foundation for even surmise or suspicion.  

In the absence of evidence, there was an attempt in The Waterside Workers Federation of Australia v Burgess Brothers Limited to rely on the rules of the registered organisation to impute the actions of the Tasmanian Branch to the registered organisation. Barton J dealt in some detail with this contention. He analysed the history of that organisation, being the combination of a number of existing unions and the autonomy given to branches in the conduct of their affairs to come to the conclusion that the rules do not give officers or members general authority to act as agents of the registered organisation (at 135).  

His Honour went on to find in any event that on the well established principles of law - the first, that of two reasonably possible intendments that which is in favour of legality is preferably accepted and the second, that there is no presumption of authority for the agent to do what the principal could not lawfully do, a rule cannot be read as impliedly giving authority to commit a tort or other unlawful act

In a later case, Commonwealth Steamship Owners,
 the High Court held that acts done by members or a Branch secretary of a registered organisation of employees could not be attributed to that registered organisation so as to make it liable for breach of an award.  The High Court cited Burgess Brothers with approval and again spoke about the need for evidence and not acting on mere suspicion.  Further, Isaacs and Rich JJ rejected an argument that the decision of a Branch was a decision of the registered organisation (at 307):

It was said that the mere fact of that decision being made at the Branch meeting constituted a breach by the organization of the term of the award referred to.  The way the argument was presented was as follows:- By the registered rules of the respondent organization, Branches are established; and it was contended that each Branch so completely represented the whole organization at its own locality that whatever it did, rightly or wrongly, must be taken to be the act of the whole organization…….We cannot accept so sweeping an argument.  The Union is composed of members as its units.  For convenience, Branches are established…but the government and control of the Union as a corporate or quasi-corporate body is vested in a general meeting of the members, the chief executive authority being committed to a Committee of Management following the instructions of the meeting of members.  A Branch has its own business; but its own Branch business is not the business of any other Branch, and still less the business of every other Branch, or of the Union as a whole.

As one would expect, the Federal Court has applied the principles enunciated by the High Court in Burgess Brothers and Commonwealth Steamship Owners.

Thus in GTS Freight Management,
 Keely J applied these authorities to find that the conduct of certain Victorian Branch officials should not be treated as the conduct of the federally registered organisation in an action for contempt. In particular he found (at 306):

In the present case the evidence does not establish that (in the words of Barton J) the Union "was at that time even consulted as to the course of action to be taken" that is consulted by the Victorian Branch, or by any organisers or officers of that Branch in relation to any of the act relied upon by the applicant as the basis for the charges.  There was no evidence that the applicant or its solicitors, at any time relevant to the present proceedings , ever discussed - or even attempted to discuss - with any Federal officer of the Union any aspect of the matters, including, for example, whether Mr Connors or Mr Weir had any authority to speak on behalf of the Union.  It should be noted, however, that I am not finding affirmatively that the Union or its Federal officers were not consulted as to any relevant course of action.  The Federal Union knew because of its representation by counsel in proceedings brought by the applicant before von Doussa J on 27 February 1990 that there were allegations that Mr Connors had been on the picket………

(at 307):

In the present case, notwithstanding the lack of any reply by the Union, the real position of the Union is no more than one of inaction.  The reason for such inaction is not known and as Griffith CJ said in Burgess case "mere surmise or suspicion is not sufficient".

The judgment of Keely J and the need for evidence of authority were recently reaffirmed by a Full Court of the Federal Court in Hanley v AFMEP&KIU.
 These cases take into account s.349(2) of the  Workplace Relations Act which itself has a requirement for evidence of authority.
The decisions of the High Court demonstrate that, in the absence of evidence as to the knowledge or attitude of the governing body of the union, no finding should be made that the alleged actions are actions of the union. 
These provisions strike down the requirement to demonstrate that the action is authorised. Firstly the conduct of any officer [employee, delegate or other representative] or agent is taken to be the conduct of the union even, it seems, where the union has taken reasonable steps to prevent the action, provided the person was acting in their capacity as officer or agent. Secondly under the Bill authority can derive not only from the rules or the union’s governing body but from any officer [employee, delegate or other representative] or agent acting in that capacity. In the case of s 247(1)(d) it seems that a plaintiff need not demonstrate any authority to act from the union at all but merely that a member who performs the function of dealing with employers on behalf of members was acting in that capacity. For unions with tens of thousands of members and delegates dealing with employers on thousands of sites every day it is untenable that they be made legally responsible for the actions of such persons according to the requirements of this section of the Bill.   

4.11.
Accountability Of Organisations

The Workplace Relations Act 1996 contains a comprehensive and mandatory scheme for the keeping, auditing, and publication of union accounts and the filing of such accounts with the Australian Industrial Registry
 and for the regulation of the affairs of registered organisations generally. The Parliament has recently revised that scheme by the Workplace Relations Amendment (Registration and Accountability of Organisations) Act 2002. Further regulation is unwarranted and would divert scarce union resources away from the principle union role of industrial representation. Additional measures are unnecessary and would take the regulation of industrial organisations to new levels that are not imposed on other entities.

The additional grounds for deregistration, failing to satisfy a judgment debt within a specified period
 or failure to comply with an injunction granted under the Act,
 are opposed given the restrictions imposed by the Bill and the extremely limited circumstances in which protected action can be taken. 
5.
AUSTRALIA’S OBLIGATIONS UNDER INTERNATIONAL LABOUR LAW

Senator Murray has commented on the significance of the observance of international law in the Australian Democrats supplementary report on the “2nd Wave” Bill: -
Whether or not the Act has an object requiring compliance with international conventions, the High Court has clearly established in Brandy’s case that a ratified convention becomes part of our domestic law. If the Government wishes to enact a bill which falls short of its obligations as an exercise of its domestic sovereignty, it should first renounce the international convention. It should not pledge one thing in Geneva and implement the exact opposite in Canberra.

The CFMEU supports the submission of the ACTU on this issue. As that submission points out, the present Workplace Relations Act is in breach of key international conventions to which Australia is signatory in a number of important respects. Requests by the ILO’s Committee of Experts to bring domestic legislation into conformity with those conventions have been ignored by the Australian Government.
 The proposed legislation for the construction industry will compound that problem.
On the issue of the right to take industrial action in support of an agreement binding more than one employer we note that the ILO’s Committee on Freedom of Association has in the case of New Zealand legislation, concluded that: -

“The Committee considers that the prohibition in the Act on strikes if they are concerned with the issue of whether a collective employment contract will bind more than one employer is contrary to the principles of freedom of association on the right to strike and that workers and their organisations should be able to call for industrial action in support of multi-employer contracts.”

Blanket statutory prohibitions on payments for periods of industrial action such as in section 187AA of the WRA and s 136 of the Bill
 have also drawn criticism as being incompatible with Convention 98. As the Committee of Experts has noted: -
“In a system of voluntary bargaining, the parties should be able to raise this matter in negotiations.”

Not only are the parties prevented from dealing with the matter, the AIRC does not have the power to deal with such issues.

Aside from the obvious limitations on the capacity to engage in industrial action in the Bill, of particular concern is its failure to deal with the problem posed by s 170LL of the WRA. That section has come in for criticism by the Committee of Experts because it denies workers the right to be represented by the organisation of their choosing by allowing employers to pre-select the union party to any collective agreement. The section is contrary to any notion of freedom of association and has been misused extensively in the construction industry since its introduction. The Committee should recommend its repeal.

Many of the main features of this Bill have been introduced by the Government before in an attempt to have them apply to Australian employees generally. A number of them have been the subject of Senate Committees of inquiry during which comprehensive submissions have been made about the extent to which such measures clearly contravene international law.
 Those earlier Bills have failed to pass through the legislature. The Committee should find that this industry specific legislation is contrary to international law and recommend it be rejected by the Senate. 
6.
SHAM CORPORATE STRUCTURES, EMPLOYEE ENTITLEMENTS AND OTHER ISSUES

Sham Corporate Structures/Phoenix Companies
There are at least the following three common forms of abuse in the construction industry: -

(a) One After Another

Under this arrangement phoenix companies are those which are incorporated, trade for a short period of time (typically between 6 months and two years), build up large debts (often to the Australian Taxation Office, the Office of State Revenue and WorkCover), go into liquidation and then another company (often with a similar name) will take over all of its predecessor’s operations. 
The new company will generally operate out of the same premises as the previous one, use the same telephone number and work for the same clients. The directors may be the same, or some "dummy" director (such as a relative, friend or even a fictitious individual) may be put on ASIC records. The real management usually remains the same. Often monies owed to the previous company will be deposited into the bank account of the new company because a similar name is used. Liquidators will, in most cases, only make minimal investigations into the affairs of the companies and the activities of the directors, as there are insufficient funds available to finance their fees. 

(b) Management Company

Under this arrangement there is usually a management company that owns the assets and equipment used to run the business. The phoenix company that operates the business employs the workers but has no assets. Group tax and GST will be under remitted or not remitted at all and the phoenix company will be liquidated and be replaced by another. The management company will however continue to trade. Behind the management company may be a family trust.

(c) Labour Hire

Under this arrangement there is a management company, a sales company and a labour hire company. The sales company receives all the income from the activities of the overall business. This company will then hire equipment and/or premises from the management company that holds all the assets. The sales company will also pay the labour hire company that employs all the workers, but only enough to pay its net wages plus an additional amount for workers entitlements. Little or no provision will be made for group tax and/or workers compensation payments. Sometimes the labour hire companies will not even have bank accounts and are just a façade which issues ATO Group Certificates or payment summaries, with the sales company directly paying the workers' wages. In all cases the labour hire company goes into liquidation leaving the management and sales companies to carry on. Using this method allows for the operators of such schemes to more effectively hide their activities, as the company that deals with the customer never changes.

Phoenix companies are normally found in the labour intensive sectors of the building and construction industry where labour costs are a  significant part of the running costs of a business. These sectors include formworking, scaffolding, concreting, bricklaying, plastering and gyprock fixing, and steel fixing. 

The Report of the NSW Royal Commission into Productivity in the Building Industry identified the problem of the repeat or “serial offender”. These operators trade until forced into liquidation by a creditor and then simply re-commence trading in another corporate guise.  As the Royal Commission Report noted;

“The person or persons involved in its management leave the corporate shell, whether formally liquidated or not, and carry on the same business, often with the connivance of others in the building industry” 
.

The same Report also observed;

“The scale of risk undertaken by sub-contractors in fields such as bricklaying, formworking, demolishing and scaffolding on major commercial work is quite disproportionate to the profit margin and the resource of the sub-contractor.  The contracts run into millions of dollars, and are liable to disruption and difficulty from many sources.  The sub-contractor will often be a $2 company, and it is obvious that in the event of failure legal recovery will be impossible...” 
 

The problem is not confined to sub-contractors. Where it exists higher up the contractual chain, the implications are more widespread.

The CFMEU provided many examples of phoenix companies to the Royal Commission.  None of these were examined during public hearings.  In a number of cases the actions of the principals or operators of these companies were also referred by the union to the appropriate authorities.

As it currently stands there are no separate industry regulatory authorities that have been specifically established to address the problem of phoenix companies. The main method of addressing phoenix companies requires action by the State and Federal authorities to whom these companies normally owe huge debts (e.g. the ATO, OSR). Whilst the ATO has acted through the establishment of taskforces and blitzes in the industry, this is only scratching the surface. An NCA Commentary in 2001 stated:

"Tax evasion is also a method used by the unscrupulous to increase profit by non-payment of tax and other government duties. Such action jeopardizes legitimate business in a number of significant ways. One long-running Swordfish investigation that concluded in 2000 uncovered systematic fraud in the building industry. The businesses involved were reducing their operation costs by evading tax, avoiding superannuation payments, avoiding contributions to workers' compensation premiums and other typical operating expenses required by Commonwealth and State laws. In 1999 the Australian Senate's Select Committee on the New Tax System noted one estimate that serious tax avoidance occurring in the building industry was costing up to approximately $1 billion per annum and growing."

Research has demonstrated that notwithstanding that ASIC has at its disposal the option of pursuing a range of civil penalties for corporate misfeasance, it has not frequently availed itself of this option.

A study by the Centre for Corporate Law and Securities Regulation observed that ASIC had commenced only 14 civil penalty applications relating to 10 case situations between 1993 and 1999.
 A more recent study has shown that between September 1998 and December 2001, ASIC took civil penalty action against 30 people in 12 case situations.
 Consultations with ASIC officers have indicated that civil penalties are not always suitable as ASIC is often dealing with a company in liquidation and directors who may be bankrupt.

As to the difficulties in obtaining meaningful penalties where both the corporation and the directors are insolvent ASIC staff have commented that:

Civil penalties offer little if the person alleged to have breached a civil penalty provision is bankrupt. This is because the two civil penalty sanctions are a pecuniary penalty and/or a management banning order. Imposing a pecuniary penalty upon a person who is already bankrupt and who may be assumed unable to pay the penalty serves no purpose. In addition, a person who is bankrupt is automatically prohibited from managing a corporation under s 229 of the Corporations Law so that resort to a civil penalty action is not needed to achieve this objective.

The problem of phoenix companies can only be properly addressed by a coordinated effort by both State and Federal governments. Major changes are needed in regard to the frequency of payments required to be made by companies under the respective legislation, especially regarding taxation, workers compensation and superannuation. The current practice of self-assessment and self-regulation, so prevalent in the areas of most abuse by phoenix companies, should be abandoned. 

An important area in which reform is needed is the corporations law and the ease by which people can establish $2 companies. Greater controls are needed for people wishing to establish a business and further legislation is needed to prevent asset stripping of companies. Consideration should also be given to the freezing and confiscation of assets held by family members, friends or trust arrangements, where they are related to the operation of phoenix companies.

The Union recommends:

 

1.
More resources for ATO blitzes on tax fraud in the industry, one of the major consequences of phoenix activity.

 

2.
A coordinated approach by state and federal authorities to whom money is owed by companies who fraudulently go into liquidation to avoid paying tax, workers compensation, and other legal obligations.

 

3.
Concerted ASIC intervention in cases of corporate abuses with appropriate legislative support. 

 

The Government has rejected the recommendation of the Royal Commission that members of a phoenix company group be held jointly and severally liable for the tax debts of the group.  They have indicated support for the recommendation that directors be unable to avoid the effects of a Director’s Penalty Notice by opting for voluntary liquidation, but have failed to indicate what they will do about it.  And they say they will introduce “working parties” on other recommendations.
  

NON-PAYMENT OF ENTITLEMENTS
The extent of underpayments
 in the construction industry is enormous.  Every Branch of the CFMEU Construction & General Division is contacted every day with complaints from members over the underpayment of entitlements.  If a worker has been underpaid, the union attempts to recover the money without litigation but where necessary we pursue the matter through the courts.  Such processes take up a great deal of union resources. 

In late 2001 and early 2002, the union produced a range of documents to the Cole Royal Commission in response to a Notice to Produce.  Amongst that material were many examples of employers whom the union believed have underpaid their workers.  The Commission did not investigate any of these employers through public hearings.  

In addition to this, material was provided indicating the overall amounts that had been recovered by various State Branches on behalf of workers.  The following is a summary of the amounts recovered over the 3 years prior to early 2002;

· The Tasmanian Branch estimated that it had recovered $170,000.

· The Queensland Construction & General Division Branch’s records showed that it had recovered $1,333,285 in unpaid wages etc, $471,460.16 in unpaid redundancy and $625,382.50 in unpaid superannuation.

· The New South Wales Branch records showed that it had recovered $11,629,172.28 in unpaid entitlements.

· The Victorian Branch has recovered around $10.7 million in unpaid entitlements over the 12 months prior to early 2002.

· The Western Australian Branch estimated that it had recovered $950,000 in unpaid entitlements.

· The ACT Branch calculated that it had recovered $5,312,395.46 in unpaid entitlements.

· The South Australian Branch estimated that it had recovered $750,000 in unpaid entitlements.

This added up to over $30 million in unpaid entitlements which have been recovered by the CFMEU Construction & General Division in recent times.  However, these figures do not take account of wage claims that are resolved at the workplace level by union delegates and organisers negotiating directly with employers.  Nor do they take account of workers who do not report underpayments or workers who are not union members and pursue claims through other channels.  

An article published in the Australian Financial Review on 31 May 2001 titled “Bosses Warned on Wages” indicated that employers had been forced to repay just $1 million in wages in the 6 months preceding the article.  The NSW Department of Industrial Relations Annual Reports for the years 2000/01, 1999/2000 and 1998/99 indicate that from 1995 to 2001 the Department had recovered between $2 and $2.4 million in unpaid entitlements each year.  

The recoveries made by government departments are as follows: -
· The South Australian Department of Administrative and Information Services Annual Report 2000-01 states that $693,953 of arrears was recovered for award related complaints in that year.

· The Queensland Department of Industrial Relations Annual Report 2000-01 states that it recovered $6.32 million in wages owed to employees in that year.

· The Western Australian Department of Productivity and Labour Relations Annual Report 2001 states that it recovered $700,533 in unpaid entitlements in that year.

Unfortunately the Government has not proposed a speedy and cost effective mechanism by which employees can recover unpaid wages and entitlements.  Instead workers are still left to rely on their unions and  costly and slow court processes.  

Superannuation
Underpaying superannuation is stealing from workers’ retirement savings.  It has been reported recently that many Australians will not have as much superannuation for retirement as they will need.  In this context underpaying superannuation becomes even more concerning.

Underpayments of superannuation occur in various ways;

· many employers mistakenly pay the incorrect rate

· many employers intentionally pay the incorrect rate

· many sham subcontracting arrangements make no provision for superannuation at all

· the use of cash in hand payments in the building industry is used to evade taxation and superannuation

It is the responsibility of the Australian Taxation Office to ensure workers receive the correct superannuation contributions.  

In a Sydney Morning Herald article titled “Bosses fail to pay out full benefits” dated 4 June 2000 it was asserted that Australian workers are short changed by on average $240 superannuation per year.  It also revealed that an ATO survey indicates that around 29% of employers cheat on, or fail to pay, superannuation payments. 

The high levels of bogus subcontracting in the industry and the wage recoveries of the CFMEU Construction & General Division tends to indicate that the construction industry has a real problem with unpaid superannuation.  The industry super fund (C+BUS) has indicated that around 2 to 2.5% of C+BUS contributions are recovered by debt collectors and that at any one time 4,000 of C+BUS’s 30,000 employers are in the hands of debt collectors.  Discussion Paper Number Two from the Royal Commission indicated that 19.8% of job holders in the construction industry have no superannuation whilst 17.4% have funds but no contributions currently being made.  

Part of the problem is that the ATO will not investigate an employer over superannuation unless 5 workers from that workplace complain.  

The long term effects of less superannuation are obvious; for the worker it means retirement without proper financial security, whilst for society it means the financial burden of retirement must be partially or wholly paid by taxpayers.

Redundancy
One of the central reasons for the establishment and wide acceptance of redundancy funds in our industry is that the nature of the industry with its tens of thousands of small, unstable employers, necessitated that if workers were going to actually receive their redundancy entitlements there would have to be adequate mechanisms to secure the money.

All redundancy funds operating in the Australian building industry report that they have problems with employers who either underpay the amounts due, are late in payments of amounts due or simply don’t pay by reason of the business changing its name or otherwise ceasing to trade.

Non-compliance in one area such as underpayment or non-payment of one entitlement (for instance, superannuation fund contributions) often goes hand in hand with other entitlements that are not paid (eg LSL, redundancy, workers compensation premiums).

The Royal Commission’s Approach

The Royal Commission made no real effort to come to grips with the problem of award non-compliance by employers. However it was able to conclude that award non-compliance was an issue in the industry. This problem was put down to the “myriad” of allowances in the main awards. Thus the key recommendation was that the “array” of allowances be pared back to 4.

Underpayment or non-payment of entitlements will by definition constitute a breach of the relevant industrial instrument. The Royal Commission subjected allegations that there had been breaches of certain clauses of federal awards and/or agreements, such as dispute settlement clauses, to extensive scrutiny.
 On the other hand the Commission was less inclined to accord the same level of scrutiny in the hearing room to allegations that employers had acted in breach of awards and/or agreements and thereby underpaid employees. 

Counsel Assisting the Commission asserted that the complexity and incomprehensibility of the applicable awards and agreements in the industry was a cause of underpayment and non-payment.
  

This does not take account of the fact that the major industry award, the National Building and Construction Industry Award 2000, was completely revised as part of the “award simplification” process and remade as recently as 2000. It has very recently had the input of unions, the Commonwealth, employer bodies and the AIRC in making it an up to date and “user friendly” document. 

Counsel Assisting made a further submission that non-compliance can be caused by the employers’ ignorance of its obligations. At the same time, the submission cited evidence that most major employer organisations provide up to date information to members on wage rates and allowances.
 At only one point in the submission was it countenanced that some employers in the industry consciously underpay their employees to improve profit margins, obtain some form of competitive advantage, or both.
 The scale of underpayments in the industry would support a view that a significant number of employers in the industry do deliberately disregard their legal obligations.

The Role of the Federal Government

The Federal Government plays a passive role in the enforcement of federal awards and agreements involving underpayment by employers. 

Since 1996 the Office of Workplace Services (OWS) in Victoria has taken action for breaches of federal awards or agreements against only two persons.
  Significantly, for the majority of wage claims, i.e. those less than $10,000, the OWS refers claimants to the small claims option, but otherwise such claimants are on their own.
 The Commonwealth has a policy that court action in respect of claims under $10,000 is to be pursued by the employee.
 Thus the approach of Government Agencies to the recovery of entitlements in key jurisdictions (in our submission, including the Federal jurisdiction), is to leave complaints to be handled by unions or other mechanisms.
  

Such an approach stands in sharp contrast with policy pronouncements by the Minister for Workplace Relations that the Government would take an activist and interventionist role and assume the role of “industrial policeman”, particularly in instances where it was alleged that unions had defied Court or Commission orders.
  On 19 December, 2002 under the headline “Federal Government to Strengthen Law Against Industrial Defiance”, the then Minister announced:  

“Reports of breaches of Commission orders to stop or prevent industrial action will be investigated and Commonwealth inspectors will bring civil proceedings in appropriate cases ........    Parties operating within the Federal Workplace Relations system are now on notice.  The Government will uphold the rule of law and we are spelling it out to potential offenders..... that there will be severe consequences for those who defy Court or Commission orders”.

Section 3 of the Workplace Relations Act 1996 relevantly provides:



3.
The principal object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by:




(d)
providing the means:





(ii)
to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment;


Sections 178(5) and 178(5A) give standing to Inspectors appointed by the Minister under the Act to sue for a penalty for breaches of awards and certified agreements. 




The failure by the Federal Government to take effective enforcement measures is an abrogation of its responsibilities. The fact of the matter is that the present Government is only interested in enforcing industrial laws when there is a suggestion that unions are in breach of such laws.

Recommendations
We recommend;

· changes to industrial legislation to allow a rapid, low cost compliance mechanism that is free from legalistic strictures

· more resources dedicated to the ATO to crack down on superannuation underpayments

· more resources dedicated to industrial relations departments to help police awards and agreements

SECURITY OF PAYMENT
Everyone in the construction industry acknowledges the problem of “security of payment”. It has a long history in the industry.
 Many would argue that the problem is more acute in the construction industry than any other. It is a problem which has prompted numerous inquiries, reports and recommendations 
 most of which have offered little comfort to construction workers. 

A number of these previous inquiries have approached the problem by treating employees merely as another adversely affected interest group. A solution is then sought which satisfies each competing commercial interest group. These solutions might include notions such as “self-regulation”, “codes of conduct” and the like. Legislative solutions on the other hand, are often dismissed as “over-regulation” or not “cost effective”. While the commercial players continue to grope around for an answer for themselves, employees go on losing their entitlements. 

Although there is no doubt that the problem can affect everyone in the contractual chain, the proper approach is to acknowledge that the workers at the end of the chain are in a special category. They are in no real position to minimise their exposure to the security of payment problem. 

The union is generally supportive of those measures which could be taken to redress the imbalances and minimise the risk of problems occurring between those involved in commercial dealings at various levels. These might include such things as more effective dispute resolution procedures and the establishment of tighter, uniform pre-qualification criteria.

Fundamentally however, when statutory measures are finally taken to address this problem, priority must be given to protecting those who are not in the business of risk-taking, who have no influence over contractual terms and contractual disputes, and who physically produce the industry’s end-product – namely, the workers in the industry. 

Legislation to guarantee employee entitlements is long overdue. Security of payment must be legislatively guaranteed for wage earners in the construction industry.

The Industry And The Problem

The volatile nature of the industry makes construction workers particularly vulnerable to the effects of corporate collapses. When the level of economic activity is high, the industry is flooded with under-capitalised operators each with an eye to a quick profit. Many have little or no experience in contractual matters, statutory obligations or business management. The majority of enterprises in the industry are small businesses, employing less than ten people, and include many partnerships and sole traders. Most are capital poor and thus unable to absorb the effects of non-payment, late payment or withholding of progress payments, variations, retention and other forms of contractual payments. Many also lack the legal, technical and administrative skills necessary to resolve contractual issues as they arise. 

According to Australian Corporate Reporting
, in December 1997 alone, in the midst of a sustained “boom”, 40 building companies entered into some form of external administration. The problem does not disappear even in the most buoyant of markets. When the industry crashes as it inevitably does, the consequences for workers can be devastating. Whilst many workers become resigned to the boom – bust cycle, they never accept losing accrued entitlements. But it does not take an industry downturn or even a corporate insolvency, real or contrived, to generate payment or job security problems for employees - a simple contractual dispute will do. 

In the building industry the problem is exacerbated by the hierarchical sub-contract system which characterises this sector. The bargaining position of successive contractors and sub-contractors diminishes with each step down the contractual chain. This, coupled with the fact that levels of direct employment are concentrated at the lower end of the chain, make the implications for wage-earners clear when payment problems occur at any level. 

There is also ample evidence that many instances of lost employee entitlements come about not as a result of commercial miscalculation or ineptitude on the part of the employer. A number of employers have made an art form of using the corporate veil to profit at the expense of their workforce, creditors and the public purse.

Principal contractors frequently fail to make payments due under contracts at the time that they are due. Sometimes there are legitimate disputes as to the proper performance of contracts by the sub-contractor; in other cases the principal simply withholds payment for spurious reasons, knowing that the subcontractor does not have the means to pursue legal remedies or that the time and cost of litigation is not justified by the amount owed. The situation is further complicated by the use of verbal agreements, particularly in relation to variations. This is one of the major reasons for the high level of insolvencies in the building and construction industry.

CFMEU members are amongst the first affected when their employer’s cash flow dries up. This is manifested by late payment of wages, underpayment of wages or most seriously, the complete failure of the employer to pay due wages.

The situation with payments to funds payable by employers as prescribed by statute, award or certified agreement is also serious. Many employers simply fail to pay these funds, underpay or pay late, thus depriving employees of the benefit of interest (where it is payable), or of the death and total and permanent disability insurances applicable under schemes such as CBUS. 

The high number of insolvencies also feeds into the already insecure nature of employment in the industry and has obvious ramifications in its impact on member’s finances and lifestyles. Week to week budgeting and meeting the requirements of home loans and other forms of credit is made more difficult than for many other members of the workforce.

Many small contractors are also union members. These members often call on the assistance of the union when payments are not made. Whilst the union is not a debt collection agency, there is a real perception on the part of these members that no other organization is likely to take any interest in their misfortunes. The union has provided assistance to such subcontractors on many occasions.

Addressing the Problem

The following are important steps in improving security of payments in this country.    

1.
The union supports the direction of those State Governments (New South Wales, Queensland, Victoria and Western Australia) which have legislated or propose to legislate for change in this area. 

1. The CFMEU would support the extension of such principles on a national basis with continuing review and where appropriate amendments to legislation to address any deficiencies in legislation that become apparent.

3.
Licensing of contractors would be a positive step forward. Such licensing should also take into account other important factors, such as adherence to legal requirements in relation to occupational health and safety. 

4.
Any analysis of costs should factor in the costs of the current system to participants in the industry, and the consequences of not improving the system. 

5.
It is however clearly unsatisfactory that companies can go into liquidation owing millions of dollars, and their directors simply re-appear as participants in the industry. One difficulty, which would need to be considered, is the ease with which failed company directors can simply commence new enterprises using other parties as `dummy’ directors. 

7.
 The CFMEU supports the banning of “paid if paid” and “paid when paid” clauses. The union would support a statutory procedure for the rapid adjudication of contractual disputes where one does not already exist. The ability to contract out of such provisions should not be supported due to the power imbalance between parties at the time of bidding and at the negotiation of contracts. A process amongst the industry parties, taking into account the experience of those jurisdictions where such statutes already exist, should guide the details of such a procedure. 

8.
A claimant should be entitled to suspend work if not paid. 
9.
The use of trust funds for progress payments should be investigated. 

10.
Any system of regulation must take into account the interests of the employees of the companies. Proof that statutory, award and certified agreement entitlements have been met should be provided prior to the release of progress payments and/ or retention. The CFMEU commends the model in Clause 22 of the Victorian Building Industry Agreement as a basis for ensuring that employees receive such entitlements.

The CFMEU notes that the processes of consultation in each of the states which have legislated for change in this important area were representative of the industry’s constituency which include the union movement. The same principle should apply in respect of any national process.

The Union supports the notion of tightening the proof of payment provisions as a means of securing payment to employees. This means that declarations to the effect that sub-contractors have been paid need to be extracted not only from the contractors, but also from sub-contractors attesting to the fact that employee wages and entitlements have been met.

Related to the notion of proof of payment, in NSW at least, is the idea that employees should be able to recover unpaid entitlements from those further up the contractual chain in circumstances where those parties have not obtained the relevant declaration (see Section 127 of the Industrial Relations Act 1996 NSW).

In circumstances where contractors are able to use the “sub-contractor of straw as a shield of convenience from the legal responsibilities of the direct employment of labour” 
 it is appropriate that those contractors share the risks associated with dealing with such sub-contractors.

In any event, there is a strong argument to support the idea that the unpaid entitlements of employees of insolvent sub-contractors should be met by contractors on the basis of unjust enrichment, particularly in view of the priority now attaching to employee entitlements in cases of company liquidations.  In other words, the contractor would usually obtain the benefit of the work performed by the employees and the argument that the restitution is owed to creditors generally (i.e. the sub-contractor’s liquidator) rather that those who performed the work, carries far less weight when the employees entitlements have priority in the liquidations process in any event.

The union also supports the proposition that in appropriate circumstances, company directors and/or management should be personally liable for unpaid employee entitlements. The Corporations Law still does not go far enough in this regard.  Parliament must treat the problem with the seriousness which it deserves.  Other legislatures have shown less reluctance to disturb the niceties of the corporate artifice in the face of ongoing abuse.

Finally, the union continues to support the concept of the establishment of a Wage Earners Protection Fund such as operates in countries including U.K., Belgium, Sweden, Finland, Norway, Spain, Austria, Denmark, France, Germany, Netherlands, Switzerland, Italy, Israel and Japan. Such a fund was recommended by the Australian Law Reform Commission in 1988 in it’s Report No. 45 - “General Insolvency Inquiry”. 
 A fund of this kind should be financed by a levy on all employers with the objective of guaranteeing employees receive their entitlements in every case of insolvency. Similar funds operate successfully in the industry for portable long service and redundancy entitlements. 

A tightening up and extension of various mechanisms, such as proof of payment, pre-qualification criteria and dispute resolution procedures, is desirable as a means of ameliorating the security of payment problem.  At the end of the day however the Federal Government should move decisively to ensure that employees are not left as the “collateral damage” in the commercial war which rages in the industry.

Legislation is needed which, as a minimum, brings Australian law into compliance with the ILO’s Protection of Worker’s Claims (Employer’s Insolvency) Convention, 199 which was ratified by Australia in 1994. 

Construction companies are in the business of risk taking, construction workers are not. The risks associated with the security of payment problem in the construction industry should not be borne in any degree by the industry’s wage earners. 

A legislative safety mechanism must be established to prevent the loss of employee entitlements.

NON-PAYMENT OF WORKERS’ COMPENSATION PREMIUMS
Employers in the industry avoid workers compensation premiums in various ways.  The methods of non-compliance include: -

· failure to have a workers compensation policy;

· underestimating the number of workers they employ including deemed workers;

· underestimating the quantum of wages they pay each year;

· nominating the incorrect tariff category i.e. pretending that they are operating in low risk industries;

· engaging in “phoenix” behaviour; and

· folding companies to avoid high experience rated premiums.

The Costs of Non-Payment of Premiums

Non-payment of workers compensation premiums imposes unnecessary costs on all players in the industry and the general community.  There is the cost to the uninsured workers (and their families) who find themselves in the tragic position of suffering a workplace injury but without the necessary insurance coverage to provide the appropriate compensation.  There is the cost to the law-abiding employers who are forced to pay higher premiums, which in turn can make them uncompetitive (compared to those non-paying companies) when tendering for work.  There is the cost to the client who must compensate the contractors for the higher premiums that they pay.  The general community bears the cost not only through the higher price of buildings, but also through the burden imposed on the social security and health systems in caring for the uninsured injured workers.

A further problem created by the non-payment of workers compensation premiums is that it leads to a situation where workplace accidents and injuries are not reported.  In these cases workers are told by their supervisors or employers to claim the injury as non-work related.  This in turn affects the reliability of statistics on workplace injuries based on workers’ compensation statistics.

This problem is highlighted by the following example.  The mission of the National Occupational Health and Safety Commission (NOHSC) is to lead and co-ordinate national efforts to prevent workplace death, injury and disease in Australia. One of NOHSC’s key objectives is to provide comprehensive and accurate national occupational health and safety data that assists in understanding, prioritising and measuring prevention efforts.  To achieve this objective however, it uses its Compendium of Workers’ Compensation Statistics, Australia series which only includes workers compensation cases reported and only those reported cases that result in an absence from work of one week (5 working days) or more.
   
The situation is compounded when one considers that until very recently the provisions for compensation under the WorkCover Queensland Act 1996 only extended to workers who worked under a contract of service and were PAYE taxpayers.
 (NB This system still applies in the Northern Territory).

The Extent of Non-Payment of Workers Compensation Premiums

The practice of non-payment of workers compensation premiums or non-compliance is very widespread. This belief is based on the information collected by our NSW Branch and contained in the paper titled “The Crisis, Workers Compensation Non-compliance in the Building and Construction Industry 2001”.

According to the paper the problem of workers compensation premium compliance affects about 30% of contractors in the industry.  A more recent example of how far the non-compliance is extending is that of a company called Mario & Sons Pty Ltd which obtained a workers compensation policy based on one employee with a total estimated wages bill for the current 12 months of $1!  

The issue of non-compliance however, is not limited to the building and construction industry although it is probably more widespread in our industry.  A recent Workers Compensation Compliance Report prepared for the (NSW) Workers Compensation and Workplace Occupational Health and Safety Council, dated 8th May 2002, gives an insight into the extent of the problem.  They issued 117 Penalty Notices (for failure to have policy of insurance) in the financial year 2001/2002 (compared to 1 penalty notice in 2000/2001), and collected $1,880,723 for s.156 certificates (double the avoided premium) for 2001/2002 (compared to nil in 2000/2001).  As for under-insurance the Compliance Improvement Branch detected $60,846,394 in under-declared wages for the period July 2001 to April 2002 (compared to $37,967,092 up to 30th June 2001) and billed employers $4,130,970 in additional premiums over the same period.  WorkCover is currently on track to achieve its annual target of $30 million in additional billable premiums.  The major leap in monies recovered is in very large measure due to the constant campaigning of the CFMEU to draw attention to this issue.  Yet we are sure that these achievements are still only minor compared to the scale of the problem.

Company liquidations also cause mounting pressure on the workers compensation system. In 1995-6 the NSW WorkCover Authority conducted an audit on the workers compensation policies of 97 companies in the building industry. This audit disclosed a serious problem with companies underestimating their annual wages bill in order to pay a lower premium. The audit raised $2 339 847 in extra premiums of which $2 007 712 was unable to be collected by the insurer because the companies concerned had gone into liquidation and there were insufficient funds to cover this unsecured debt.

The Causes of Non-Compliance

The union would disagree with the proposition that the practice of non-payment of workers compensation premiums is principally linked to the issue of whether particular workers are contractors or employees.  As stated previously the practice is not just related to the non-payment itself but also non-compliance.  Further the different definitions of ‘worker’ under the various Commonwealth, State and Territory legislation covering workers compensation shows the proposition to be unfounded.

For example, in South Australia the definition of ‘worker’ is broad and extends benefits to persons who are effectively employees, but who might otherwise fall within the common law definition of independent contractor.
  In Queensland, WorkCover has, from 1st July 2000, adopted a new definition of “worker” to minimise exclusions caused by the growing rates of non-traditional forms of labour across most industries. The definition is based solely on the contract of service and there is no longer a requirement for the person to be a PAYE taxpayer.

Response of Authorities

The NSW Workers Compensation Compliance Report mentioned above states that in the financial year 2000/2001 only 1 penalty notice for failure to have policy of insurance was issued.  The number of penalty notices issued in 2001/2002 increased to 117.  As stated previously however the problem is much wider than just non-payment, it is more the fact that the systems themselves need major overhaul.  

Reforms Needed

The idea of a workers compensation scheme for the construction industry based on an industry levy is a live issue, albeit on a state basis.  The levy system has substantial industry support as noted by the Queensland Building and Construction Industry (Workplace Health and Safety) Taskforce:

“The Workers’ Compensation Policy Unit within the Department of Employment, Training and Industrial Relations has been examining the feasibility of establishing an industry based WorkCover levy system to cover contract of service employees and persons performing production work, regardless of employment status in the building and construction industry.  This initiative has received broad-based support from all the major stakeholders within the industry as it would provide access to those in the industry previously ineligible under the WorkCover Queensland Act 1996.

The Taskforce fully supports the creation and implementation of a building and construction industry activity levy WorkCover scheme and the creation of an industry injury database for the dual purpose of compensating injured workers and for identifying areas for workplace health and safety intervention.”

The NSW Government has also issued a Green paper on Compliance.  The CFMEU has identified a number of reform proposals needed in NSW to address the issues of compliance in a paper titled, Response to the Government’s Green Paper on Compliance by the Construction Forestry Mining and Energy Union (NSW Construction and General Division), dated 10th October 2001.  The recommended reforms outlined in that paper are:

· That in the construction industry premium adjustments should be made quarterly and the premium collected more frequently.  This should be done monthly, however if this is not practically possible then a period of no more than three months should be considered.

· The insurer should issue a certificate of currency on processing of the policy and when any declaration adjustments are made.

· If the prosecution costs for non-compliance are greater than the fines that are being imposed, then the relevant legislation should be amended to include higher fines and costs provisions that allow WorkCover NSW to recover the cost of any prosecution.  If WorkCover NSW is unwilling to pursue prosecutions for breaches of the Act, then the Government should consider broadening the powers to allow trade unions to prosecute.

· To address the problem of under insurance the Government should consider the following options:

· The introduction of an industry levy on development;

· The monthly payment of premiums;

· An obligation on employers to make a monthly declaration of the names of the workers when the premium is paid.

· Support for defining all individual contractors as deemed workers (with strict exclusion criteria) unless they employ labour or have a workers compensation insurance policy, to remove the uncertainty regarding contractors/deemed workers.

· Support for removing the uncertainty regarding contractors as deemed workers by amending the legislation to require sole traders and partnerships to obtain workers compensation insurance.

· Support for making the principal contractors responsible for ensuring that their sub-contractors are properly insured under the correct tariff classification and that the sub-contractor has declared the correct wages.  Further obligations should include:

· Requiring certificates of currency before work begins;

· Undertaking checks with the relevant insurance companies where the details on a certificate do not appear correct or where an authorised officer raises a concern with the details contained in a certificate of currency;

· Requesting a sub-contractor to provide verification of details if issues of concern are raised;

· Liability for unpaid premiums;

· Amend s.20 to extend liability for common law entitlements.

· Support for addressing the issue of non-insurance/under-declaration by the introduction of a requirement that the employer’s full legal name and workers compensation insurer be shown on the workers’ pay slip and that the employer notify the worker in writing if the employer changes with the appropriate adjustment to the relevant employee pay slip.

· Support for addressing premium avoidance through company splitting by the introduction of grouping provisions to enable premiums to be assessed at group level (ie all related employers to be considered together for assessing premiums).

· Support for reducing premium avoidance by extending the related corporations provisions to non-corporate trusts, partnerships and other business arrangements.

· Support for addressing premium avoidance by company splitting by amending the application of the “two-times” rule so that it does not apply to related companies. The CFMEU also supports the requirement that related companies need to insure with the one insurer to maximise the utility of this option.

· Support for the proposal of introducing a requirement that employers provide their workers compensation insurer with a monthly list of the names of all the employer’s workers.

· Support for addressing premium avoidance by requiring employers to provide full and complete information to insurers for the correct allocation of industry classification and the calculation of premium, and to enable insurers to retrospectively amend incorrect allocation and recover unpaid premiums.

If all the State and Territory governments introduced changes to their respective workers compensation legislation, in accordance with the recommendations outlined above, then it would be much harder for employers to avoid their obligations in regard to the payment of workers compensation premiums.

“Whistleblowers” Legislation

The CFMEU agrees with the concept that employees who blow the whistle on wrongdoing within their organisation should be protected from reprisals of their employer.

We understand that Senator Andrew Murray has introduced a private member’s bill on this topic called the Public Interest Disclosure (Protection of Whistleblowers) Bill 2002.  That Bill applies only to the public sector and provides the following;

· protection to persons who make a public interest disclosure to relevant authorities in certain circumstances

· establishes an independent agency (an Ombudsman) to deal with disclosures

· requires agencies to establish procedures allowing for such disclosures to take place

· makes way for employees who make disclosures to receive counselling and possibly be relocated 

· makes those who engage in unlawful reprisals subject to damages and injunctions

· protects those who make disclosures from legal action in certain cases

This Bill is largely based upon the ACT Public Interest Disclosure Act 1994.
  Generally, whistle-blowing legislation exists in most States and Territories and provides some protection to public sector employees who make disclosures.  Such protection includes the right to sue for damages (or apply for injunctions) against those responsible for reprisals, criminal sanctions against reprisals and the ability for whistleblowers to apply for relocation within the public service.  Immunity is also frequently extended to whistleblowers against civil action.

The following is a table briefly outlining some of the main protections afforded to whistleblowers around the country.

	State
	Act
	Coverage
	Protections

	NSW
	Protected Disclosures Act 1994
	Public sector
	Immunity for whistleblowers

Reprisals an offence which can result in imprisonment (onus is upon the accused to show conduct was not a reprisal)

	QLD
	Whistleblowers Protection Act 1994
	Public sector
	Immunity for whistleblowers

Reprisals an offence which can result in imprisonment

Reprisals can result in  whistleblowers pursuing damages or injunctions

Whistleblower can apply for relocation

	VIC
	Whistleblowers Protection Act 2001
	Public sector
	Immunity for whistleblowers

Reprisals an offence which can result in imprisonment

Reprisals can result in  whistleblowers pursuing damages or injunctions

	ACT
	Public Interest Disclosure Act 1994
	Public sector
	Reprisals an offence which can result in imprisonment

Whistleblower can apply for relocation

Reprisals can result in  whistleblowers pursuing damages or injunctions

	SA
	Whistleblowers Protection Act 1993
	Public sector
	Immunity for whistleblowers

Protection is lost if the whistleblower does not assist with investigations

Reprisals can result in  whistleblowers pursuing damages 

	WA
	Public Interest Disclosure Act 2003
	Public sector
	Immunity for whistleblowers

Reprisals an offence which can result in imprisonment

Reprisals can result in  whistleblowers pursuing damages 

Protection can be lost if whistleblower does not help investigations


One immediate criticism of the existing legislation is that whistleblowers must take the active step of initiating civil actions if their loss is to be addressed.  This can be costly, time consuming and difficult.

Moreover, Associate Professor Kim Sawyer at the University of Melbourne stated in The Age in early 2003 that not a single prosecution under any Australian whistle-blowing legislation has occurred.
  The main reason for this according to Sawyer is that existing legislation is never enforced.  The article goes on to say,

“The need for a National Whistleblowing Act and a public interest disclosure agency that receives detailed and credible disclosures has never been greater.  Australian legislation is simply too fragmented, diverse and cosmetic to be useful.”

After proposing limited protection to corporate whistleblowers through CLERP 9, the Federal Government has been mute on the issue of protection for employees in the public service. We consider that protection for these employees is fundamental for openness and accountability in a modern democracy.

The union can see no reason to oppose whistle-blowing legislation being extended to employees in the private sector. All employees in this country should be protected from reprisals by their employers when disclosing conduct which may be unlawful. Unions are well versed in the difficulty of ensuring that employees who speak out are not victimised by their employers. In the industrial sphere the freedom of association laws are a case in point. 

Obviously with legislation of this kind it is also critical to ensure that there are appropriate statutory safeguards against disclosures which are frivolous or vexatious.  

7.
EMPLOYMENT RELATED MATTERS

7.1
Skill Shortages and the Adequacy of Support for the Apprenticeship System

The issue of skill shortages in the building and construction industry has received a fair amount of media coverage over recent months.
 Historically the issue of skill shortages has been prominent whenever the industry has been in a boom period and received scant attention whenever the industry has been in decline. Over the past decade the issue of skill shortages has been a major concern for the CFMEU and the other industry parties. 

Although there is general agreement on the reasons for skill shortages, there is a divergence of views on the extent of skill shortages and what remedies are required to address the problem. The different views on the possible solutions are more evident in the area of the apprenticeship system. Whilst the CFMEU strongly supports the retention and improvement of the apprenticeship system, others with a more short term agenda are seeking to break it down.

Skill shortages, especially in the long term, will not be unique to the building and construction industry. It has been well documented that Australia has an aging workforce and a declining birth rate. Competition between industries to attract the brightest and best able new entrants will increase. Technological change through the increased use of computerised equipment, the growth of prefabrication of components and new and innovative construction methods, will also greatly affect the skill requirements of the industry. The training and retraining of the existing workforce must therefore be given the same importance as that given to entry level training.

The Reasons for Skill Shortages in the Building and Construction Industry

According to the recent Senate Employment, Workplace Relations and Education References Committee report, "Bridging the Skills Divide"
, the Department of Employment and Workplace Relations defines skill shortages as occurring when:

"employers are unable to fill or have considerable difficulty in filling vacancies for an occupation, or specialised skill needs within that occupation, at prevailing levels of remuneration and conditions of employment, and reasonably accessible location."

The Senate report however noted that this definition, and the surveys of skill shortages, do not include information on either skill gaps or deficiencies in the skills of existing workers. It then decided to look at the whole range of issues involved using the term skill shortfalls.

The CFMEU agrees with the approach taken by the Senate report, that one has to look at the overall issue of skill shortfalls if the industry is to address skill requirements. Unfortunately little research has been undertaken on the issue of skill gaps.

The main reasons for skill shortages in the building and construction industry were identified in a recent report by NCVER, "Skill trends in the building and construction trades"
 This report stated that,

"The particular difficulties experienced in the building and construction industry in relation to the recruitment and retention of skilled labour are in part a product of the cyclical nature of the industry. This is in general a disincentive to employers and to apprentices in entering the trade despite relatively strong levels of retention (41% compared with 38% for all trades) for those who enter. Coupled with this is a reasonably high level of career progression out of the trades into managerial and supervisory positions (50% of those in non-trade occupations). Shortages may also be as a result of the structure of the industry, which is made up increasingly of specialist sub contractors. The need to upgrade the skills of existing older workers is also an issue of increasing importance."

Another potential reason for skill shortages is whether or not the number of completions of apprenticeships/ traineeships are sufficient to meet the attrition rate, or the number of workers leaving the industry. Unfortunately there appears to be no current data, specific to the building and construction industry, available on the number of completions. The latest information we have seen relates to the period 1995-2000. The regular statistics produced by the NCVER (e.g. Apprentice and Trainee Activity June quarter 2003) are not very helpful to industry because they are based on the ASCO coding system, an issue identified in the Senate report "Bridging the Skills Divide"

There are also a number of other reasons contributing to skill shortages which have more general application across industries. These include the decline in trades training arising from the privatization of public utilities, casualisation of the workforce, work intensification, increased school retention rates and the low level of apprentice wage rates.

The Extent of the Problem

As many studies and reports have previously noted, there is a lack of precise information available to industry on the extent of the problem of skill shortages. According to the  Department of Employment and Workplace Relations "National and State Skill Shortage Lists Australia 2003",  as at December 2002 there was a national shortage of bricklayers and state wide shortages for carpenters and joiners in Queensland and South Australia, roof slaters and tilers and solid plasterers in Victoria, and painters and decorators in Queensland. The credibility and validity of this information though has been criticised by a number of industry bodies,
 and the report itself acknowledges that not all construction trades occupations are assessed in all states. 

The NCVER "Skill trends in the building and construction trades" report referred to earlier, stated that:

"The evidence presented to date suggests that the combination of commencements in new apprenticeship training and the now very significant set of non-apprenticeship pathways to the building and construction trades have been sufficient to keep up with overall employment levels in the building and construction trades.


In terms of traditional measures of skill shortage, the building and construction trades do not appear to be in a critical stage of demand, given the factors described below.

· The increases in apprentice and trainee commencements in the building and construction trades will see an improvement with the raising of the ratio of new apprentices to the total skilled trades workforce in Australia's building and construction trades sector.

· An increase in the growth of new apprentice completions over the period 1995 to 2000.”

Although the NVCER report was based on existing employment forecasts at the time, the information from DEWR and the press reports mentioned earlier show how wrong the information can be when it relies mainly on commencements in new apprenticeships.

One of the areas that requires closer scrutiny is that of the number of completions of apprenticeships. Consider the following table based on information from the Jobsearch website
 and the number of completions of contracts of training (1995 to 2000) from the NCVER report
:

	Occupation
	Number Employed
	Number leaving the occupation each year
	Average number of training commencements per year (1995-2000)
	Average number of training completions per year (1995-2000)

	Carpenter and joiner
	104,900
	9126 (8.7%)
	4435
	2673

	Bricklayer
	25,400
	3124 (12.3%)
	630
	272


Although it is recognised that these figures are an over-simplification and a mixture of data, the implication that not enough apprentices are being trained to replace those workers leaving the industry cannot be ignored. Even if all those apprentices who commenced a contract of training in 1999 completed their apprenticeship at the end of 2002 this would only provide 4860 carpenters and joiners and 720 bricklayers. One would not have to be Nostradamus to predict a shortage of bricklayers in 2003. 

Some of the reasons why these gaps between the number being trained and the number leaving the industry are not showing up in the skill shortages are obviously related to skilled migration, visitors from overseas on working visa's (and those working illegally), and the high percentage of workers working in trade areas without any formal qualifications. These reasons do not detract from the fact that more effort is needed to improve our formal training of trades workers, as according to the latest "National Skills Report":

"Employment in construction is expected to grow at a little below the average to 2010, though that partly reflects the starting point (2002-03 is near a peak in cyclical construction activity and employment). The expected decline in construction employment in 2004 and 2005 brings down average growth over the upcoming decade. Discounting for the cycle, construction employment growth is expected to track around or just above economy wide employment growth."

Solutions to the Skill Shortages

The million dollar question therefore remains as to how the industry and governments can work cooperatively to reduce skill shortages, recognising that it will be impossible to eliminate them completely.

A start would be to get rid of the ideological position that only the employers know how to fix the problem. The blatant exclusion of unions by the Federal Government in the National Industry Skills Initiative is hardly conducive to a co-operative approach. We are not saying here that the union has all the answers, but we believe we can provide valuable and productive input.

Although relying on importing labour from overseas may have some short term attraction, the reality is that the amount spent on formal training is shrinking globally. Already parts of the world, especially the UK, are facing severe skill shortages of nurses and teachers. Indeed the labour market for nurses and teachers is becoming more and more global. In the construction industry we have witnessed  a similar trend, albeit small at this stage, in the areas of refractory bricklaying, stonemasonry,  pipeline construction, and project management. The reality is that unless more training is done for the industry in Australia then the domestic industry will become an employer in a global labour market where demand for skilled labour outstrips supply.

Another issue that employers will have to face, especially given the declining birth rate, is the need to improve wages and conditions, especially for apprentices and trainees. The union recognises that apprentice wage rates are too low compared to the rates of pay young people can earn in other industries. When the union has raised the issue of raising apprentice wage rates we have received stiff opposition from employers, however they cannot escape the reality that if they want to attract the brightest and, to use their term ,"better quality" candidates to the industry then they must offer comparative rewards. It may be the case that direct wage subsidies to apprentices are a better solution to increasing apprentice numbers than incentive payments paid to employers.

The union has been unjustly blamed and attacked by employer groups in the hearings before the Senate Employment, Workplace Relations and Education References Committee inquiry into skill shortages and skill needs training issues. The HIA accused the unions of opposing trade skills being learnt in pre-apprenticeship programs
 thereby stopping young people being able to lay some bricks by the time they start their apprenticeship. The reality is quite different. The union recognises that young people will have to be introduced to the tools and skills of a trade in a pre-apprenticeship. Our concern however is that these people are not signed off as being competent on the job before they have any real on-site experience. And this is the nub of the matter, the HIA and others want them signed off as meeting the competencies so that the amount of off-the job training required during a formal apprenticeship is reduced to near zero.

The HIA also attacked the union for opposing a level 2 qualification for brick pavers.
 Our opposition is based on the fact that brick paving is part of the skills of a bricklayer. The CFMEU will not be part of a process that seeks to break down the skills of trades-people into discrete individual components which are then taught in isolation without the underlying theory appropriate to the trade. The equivalent of what the HIA are seeking is for a driving license in straight road driving without any need for skills in turning round corners or being able to reverse. Their proposal flies in the face of the general view that what is needed is a multi skilled workforce. They want a return to Fordism because so called "specialisation" is cheaper and you don't have to provide as much training. 

Other reasons for wanting this qualification is to attract public funding, as well as trying to give some justification to paying a lower wage rate. Unless they can package the skills required around a qualification, as part of a national training package, then the training sought will not generally attract public funding. Unfortunately it appears that over recent years the HIA has become captive to the supply side of the building industry, especially the manufacturers of building products, who want the public purse to pay for the training for every new product that they put on the market. Similar issues are involved in regard to steel frames for houses.

The MBA also had a number of shots at the union during their oral evidence to the Senate Committee inquiry into skill shortages and skill needs. The MBA claimed that the union opposes changes to the four year term of apprenticeships,
 that we opposed vocational education starting in schools
 and that we opposed the insertion of a school based apprenticeship clause in the National Building and Construction Industry Award.
 

The CFMEU has for a considerable period of time recognised that with the move to competency based training the traditional four year term was no longer required. Indeed a fixed four year period is incompatible with competency based training. We recognise that the only determinants in the duration of the apprenticeship should be the time taken to deliver the off-the-job training and the time taken for the apprentice to reach the required level of competency on-the-job. This will vary depending on the ability of the apprentice. To correct the public record, it was the union who proposed no fixed time period for apprentices and a three stage wage scale (based on information from our training providers that the apprenticeships would take between two and a half to three and a half years to complete) as far back as February 2000.
 

As for VET in schools programs the union is not opposed to vocational education and training starting in schools, indeed we welcome it. Our concern is to ensure that the training is provided by qualified industry instructors and that the students are not misled into believing that they can reach the industry desired level of competency without practical experience on the job. The main problem with VET in schools programs is that educationalists want a qualification outcome whereas in the building and construction industry this cannot be achieved without the on-the-job experience. 

The union sees VET in schools programs as giving young people a taster for the industry, to see if they like it and want to pursue a career in the industry. This was one of the reasons we opposed the insertion of a school based new apprenticeship clause in the National Building and Construction Industry Award. The other reasons were that 

· students spending one day per week on the job would gain little benefit, they needed to spend continuous time on the job preferably minimum blocks of two weeks;

· apprentices should be paid for all the time they spend in training not the miserly 25% of the time they spend on the job as proposed by the employers;

· Entering an apprenticeship whilst at school could be detrimental to the student and the industry as in most States you only get one opportunity for a publicly funded apprenticeship level course. School students should be involved in taster courses rather than locking themselves into an apprenticeship that they subsequently find unsuitable.

It is unfortunate that a climate of distrust and hostility has emerged over recent years on training issues, where traditionally a co-operative approach had prevailed. The reality is that training for the industry and overcoming skill shortages or skill shortfalls needs the combined efforts of all parties working together. This includes employers, employer associations, workers, unions, ITABS, and State and Federal Governments. Recent initiatives such as the establishment of industry training levies/funds in a number of states and the Queensland Government requirement for a proportion of the workforce being apprentices/trainees on government funded projects are to be applauded. The union would like to see these initiatives extended to all States and Territories, and the Queensland example followed by the Federal Government.

Hopefully with the reviews of the General Construction and Civil construction training packages now virtually complete, the industry can look forward to some stability in the training requirements and full implementation of the training packages in all States and Territories. It would also be appreciated if we could be supplied with detailed and targeted information on commencements and completions relevant to the new qualifications.

There are a number of ways of addressing skill gaps. First of all it must be recognised by all governments that the training of existing workers is just as important as new entrants to industries. Over the last 10 or more years the focus of ANTA and other training bodies has been the achievement of qualifications based on the Australian Qualifications Framework. For a significant percentage of the workforce and employers this is irrelevant, as what they require is short courses that provide the immediate skills that are used in the workplace (e.g. forklift licence, basic rigging certificate, hoist ticket, etc). The demand for this type of course is increasing. The union is involved in skill centres and training companies across Australia (except Tasmania and the Northern Territory), and the majority of the training provided is of the short course variety. The union would welcome an inspection of any of our skills centres by the Committee should time be available. Whilst industry can provide some of the funding through industry training funds, public funding should be available in this important area. 

More funding is also needed for recognition of prior learning programs. The majority of workers in the construction industry have many skills but no formal recognition of them. Providing funding to allow these workers to receive statements of attainment, for the skills they already have, will not only increase their self-esteem but also provide valuable data on the skills held by the industry (which need to be recorded on a central database). It will also assist in identifying skill gaps and enable the targeting of training so that existing workers can be trained up to meet the requirements of the industry approved qualifications where they so desire.

One final comment should be made on the issue of quality, both in regard to the training being provided and the assessments of competency. Unless the industry has confidence in the training being provided and the assessments, the credibility of the system will be undermined. To date the industry has no direct role in the accreditation of either training providers or assessors as this task is allocated to the various State and Territory training authorities. If the training system is to be industry led then this issue needs urgent attention.

7.2
AWARDS AND AGREEMENTS
Pattern bargaining has become a major method of the setting of wages in the industry, particularly in the larger cities. Awards remain an important instrument in setting minimum standards and ensuring some fairness for those not covered by agreements. 

The vast bulk of employers in the building and construction industry are small, employing less than ten workers. Typically, they do not have the time or resources to devote to enterprise bargaining. Many do not employ any administrative staff, let alone industrial relations specialists. A significant number are not members of any employer group.

Stability of wage rates is important in their ability to tender and win work, as is the notion that their wage rates are not significantly higher than their competitors. Construction sites involve a number of contractors whose employees are required to interact with each other to complete the job at hand. It is an inherently social industry where workers have traditionally supported the notion of like pay for like work. Likewise, contractors and clients have sought to ensure some commonality in employment practices on site, to ensure the successful delivery of projects.
The industry is characterised by insecure patterns of employment. The principal award in the industry, the National Building and Construction Industry Award 2000 is predominately daily hire; i.e. only eight hours notice is required for termination of employment. This has led to the establishment of industry funds to deal with long service leave, superannuation and redundancy in an effort to secure these entitlements in an otherwise insecure industry.

The gap between award wages and agreements has grown steadily, although it varies somewhat between states and territories. Those provisions of the Bill which seek to diminish the standing of awards and make the process of bargaining and of certifying agreements more difficult can only have the effect of depressing wages and conditions, in an industry which is productive and which has experienced sustained periods of high activity throughout the 1990’s and up to the present time.


In a 1996 paper prepared by the Employment Studies Centre at the University of Newcastle it was noted that: -

· Over the period 1990 to 1995 real award wages in the construction industry had fallen.

· Over the same period the growth in base earnings in the industry had been more than double the award wage growth and the difference between the two had grown five-fold over the period 1992 to 1995, the changes being attributable to the spread of enterprise bargaining. 

· As at 1 November 1996 the difference between the total award rate and the national EBA rate was 13.2% or when site and productivity allowances are added, 26.8%.
· In the absence of appropriate award adjustments, the substantial gap between the EBA and award rate was likely to grow further thereby leading to the development of a “low pay ghetto” of non-EBA workers in the construction industry, the irrelevance of awards and the unravelling of key relativities.

Since that report there have been further rounds of enterprise bargaining in the industry, including of course the phased introduction of a 36 hour week for those covered by agreements. Without doubt the disparities identified in the report have been magnified since 1996. 

The need for a mechanism to address this imbalance has become even more acute. The absence of such mechanism institutionalises inequality, distributes productivity gains unevenly and pushes the award system towards obsolescence.

7.3
INDEPENDENT CONTRACTORS, LABOUR HIRE AND THE DEFINITION OF EMPLOYEE
ILLEGITIMATE SUBCONTRACTING IN THE CONSTRUCTION INDUSTRY
The use of illegitimate sub-contracting arrangements, including sham sub-contracting, is widespread and growing in the Australian construction industry.  The same problem is exhibited to one extent or another in the building and construction industry across the globe.

The root cause of this phenomenon is cost and responsibility shifting. Many employers, with the backing of employer organisations, use and abuse the individual subcontract system in order to avoid legal obligations and responsibilities.  Bogus subcontracting in the construction industry exploits workers, undercuts honest employers, hurts the industry and depletes the public purse.  With the problem at its worst point historically in Australia today, there is a drastic need for the industry and government to come to grips with the problem.

Typical remedial steps have included: deeming certain workers to be employees for the purpose of industrial legislation; promoting collective bargaining amongst quasi-contractors or dependent contractors; legislation providing minimum standards and outlawing unfair contracts; taxation department initiatives to gather lost revenue, e.g. PPS introduction in 1983, 80:20 Rule legislation in 2000; union campaigns to educate and organise such workers.

In their submission on the issue of sham sub-contracting Counsel Assisting the Royal Commission concluded that the indications of high levels of incorporation and possession of Australian Business Numbers by contractors in the building and construction industry supported the view that there may well be significant illegitimate sub-contracting.
 The reform suggested was that revenue authorities and government agencies perform their tasks effectively and promptly.
 

The Royal Commission did not adequately deal with this problem. It did not examine the minutiae of the issue at least not in the same way as it did where other allegations of illegal/inappropriate industrial conduct by unions was raised. None of the many examples of sham subcontracting that were referred to the Royal Commission were examined during public hearings. Instead the issue was dealt with through discussion papers. 
The Commission’s recommendations on the issue are substantially weaker than they should be.  Yet the Federal Government is still either rejecting or turning a blind eye to these recommendations. If the current Government approached tax compliance with the same zeal that they attack trade unionism, the Senate may today be reviewing a building industry Bill which really would improve the industry. 

Dimensions Of The Issue
Identifying precisely the number of sub-contractors in the Australian construction industry is difficult. The best estimates of the number of non-employees in the Australian construction industry in recent times ranges between 180,000 – 230,000 persons. The quarterly Australian Bureau of Statistics figures for August 2003 reveals that there are 220,800 “own account workers” in the Australian construction industry.
 With the blue-collar workforce in construction at around 500,000 one can see that these non-employees make up nearly half the manual workforce.  

The extent of independent subcontracting and its abuse in the construction industry was highlighted in a recent Productivity Commission paper.  It reported that 25% of all self-employed sub-contractors in Australian are engaged in the construction industry (more than any other industry).
  Further, 12% of all “dependent subcontractors” (that is, those subcontractors who should be classed as employees) work in the construction industry.  The same paper found that both the construction and ‘property and business services’ industries have the highest proportion of sham subcontracting in Australia.  

The number of individual subcontractors in the construction industry was also reflected in Chapter 5 of the Australian Taxation Office’s submission to the Royal Commission. There the number of Australian Business Numbers given to individuals in the construction industry as at 3 January 2002 is listed as 170,718.  The number of ABNs given to partnerships in the construction industry as at the same date is 77,573. The ATO’s figures reflect an overwhelming use of individual sub-contracting in the construction industry.

Overall, the ATO figure of 482,295 ABNs operating in the construction industry as at 3 January 2002 was 13% of all ABNs just a year and a half after the introduction of the new tax system. That number was around the same as the number of blue-collar workers in the industry.  

The spread of sub-contracting arrangements is also on the rise across industry generally. This is a point that is supported by the Productivity Commission paper which estimates that the share of self-employed contractors in total employment rose by 15% between 1978 and 1998.  Indeed the increase has been greater in industries such as the construction industry where such working arrangements are common.
  

During the debate surrounding the implementation of the new 80:20 taxation rules the HIA announced that more than 100,000 workers would seek special rulings to be exempted from the new rules.
  The HIA believed that this was the ballpark figure for workers who spent 80% plus of their working time working with one employer.  

Different Sub-Contractor Arrangements
There are in the order of 50,000 legitimate sub-contractors in the Australian building and construction industry.  Most of these are in the housing industry and typically such a sub-contractor would contract for labour and materials.  Most would contract for the delivery of result rather than being paid by the hour.  Many would be in a partnership and some would be incorporated.

Many of the sub-contractors in the housing industry would work exclusively in that segment of construction, perhaps moving at times into the lower end of the commercial market.  Many of the sub-contractors in the housing sector have long-term relationships with specialist house-building construction companies.  Many such house-building construction companies will only engage labour under sub-contract arrangements.  Some engage hundreds of sub-contractors on their books.  It is only a few years ago that major NSW house-building firm Masterton had 800 dedicated sub-contractors working for them.

In commercial construction there are many sub-contractors who run genuine businesses where they contract for the provision of labour and/or materials, usually to carry out a task or result that they have contracted to perform. Typically such firms will employ workers to perform the result they’ve contracted for. However there is also widespread use of illegitimate or sham sub-contractors. 

Typically many sub-contractor employers will engage their workforce on all-in payment arrangements with the individual workers expected to have ABN’s as though they were fully-fledged sub-contractors themselves.

The most typical arrangement is for the sub-contractor employer to pay a fixed hourly rate which is to incorporate all conditions of employment.  In some instances the “all-in” worker will have superannuation payments and/or redundancy and/or long service leave paid in addition.  In some instances the employer will cover these workers for workers compensation.  In a smaller number of instances the employer may pay some conditions of employment.  In other instances the employer may have some of his/her workforce on all-in payments and others on employee wages and all conditions of the award and statutes.

If a sub-contractor employer is bound by an EBA he/she is more likely to be paying wages and conditions but not all such employers would do so.

One could, without being precise, further describe this phenomenon in both geographic and occupational terms in the industry thus:

Geographic
 (graded according to frequency)

Northern Territory
-
almost universal

Tasmania

-
very high occurrence

Western Australia 
-
high tendency – probably 70%

and Queensland
       
plus of the workforce

NSW and ACT

-
serious concentrations

Victoria

-
common occurrence

Occupational
 (graded according to frequency)

Finishing trades (painters,

plasterers, fit-out carpenters)
-
very high concentration

Earthmovers, tilelayers, roof

Tilers, roofing carpenters etc
-
high concentration

Bricklayers, steelfixers

-
very common (probably 70% plus)

Scaffolders, formwork carpenters
-
common

Concretors



-
frequent

General labourers, apprentices
-
not unusual

Crane crews



-
not usual

This phenomenon is almost universal in country and regional areas.  It is also the predominant form of employment on small apartment construction in the suburbs.

There is an inverse relationship between the strength of the union movement in our industry and the use of sham subcontract arrangements.  Where unions are strongest the occurrence of all-in payments tends to be least.  This is not unique to Australia.  The same pattern can be observed internationally.

Consequences Of All-In Payments For Workers
All-in payments casualise the building and construction industry.

While it is true that a minority of workers in construction (particularly some young workers, some temporary workers like students and backpackers and some who are only moving through the industry while they look for a career elsewhere) prefer a casual rate of pay in substitution for longer term conditions, the majority of construction workers prefer both a good wage and good conditions.

Many construction workers cannot follow their vocation or calling if they want to work on wages and conditions.  For plasterers, painters, bricklayers etc, to work on wages and conditions in various cities and towns is virtually impossible.  One only has to pick up the newspapers and look in the Job Ads section and see that for various building workers classifications it is simply not possible to find a job that provides holiday pay, sick leave, RDO’s etc.  For workers to insist on wages and conditions from prospective employers would be a one-way ticket to permanent unemployment.

Added to this is the fact that workers on fraudulent sub-contract arrangements miss out on the specific entitlements and conditions prescribed for employees under statute and common law. The argument is encapsulated in the Productivity Commission’s report which paraphrases authors such as Creighton, Stewart and Collins who make the following important points
; 



1.
“some workers do not know the true value of the employment benefits foregone, and that only employers therefore gain from the contracting arrangements”, and,



2.
 “workers offered contractual employment cannot negotiate more attractive terms and conditions”

Later, in conclusion, the report states;

“there are concerns that employers can avoid obligations in areas like payroll tax, superannuation, unfair dismissal and workers’ compensation if they hire workers as contractors.  This phenomenon is seen as detrimental to worker welfare, and an indication that labour law is failing to protect a group of workers that, because they are essentially working in employee-employer relationship, should be covered by that law.”

Even if the so-called “all-in” rate paid to a subcontractor equates dollar for dollar with the wages of an employee, the worker will still miss out on important protections afforded to employees.  

The use of bogus subcontracting means that a worker must run the risk of a jurisdictional argument before claiming unfair dismissal in both state and federal arenas. Bogus subcontracting also jeopardises workers compensation entitlements. In some jurisdictions, labour only subcontractors are not covered for workers compensation purposes.
  Sham subcontracting places at risk the workers compensation rights of workers who are most vulnerable – the injured.  Seriously incapacitated workers who are denied access to workers compensation on the basis that they are viewed as  “sub-contractors” will be left to resort to a restrictive welfare system if they choose not to challenge their claim.  Indeed, it is true to say that many so-called subcontractors will accept the decision of an insurance company as final, even though they may well be “employees” at law.

In a report dated 8 May 2001 the “Workers Compensation and OHS Council Compliance Working Party” which forms part of the “Compliance Improvement Branch” of the New South Wales WorkCover Authority stated that;

“a lack of clarity in the deemed workers provisions has contributed to non-insurance and under-insurance.  Some employers are genuinely unaware that the contractor they engage is deemed to be a worker, however, others seek to exploit any uncertainty in the deemed workers provisions to minimise their premiums. An employer’s failure to obtain insurance may not be discovered until after a claim is lodged. Disputes concerning whether someone is a worker or deemed worker within the meaning of the legislation, delay injury management and payment of claims.”

Whilst it is true that workers can, in many cases, challenge their alleged “independent subcontractor” status (such as in unfair dismissal proceedings), it must be remembered that this requires positive action by the worker with its associated time and costs.  Many workers will lose their “employee” entitlements in such cases simply because they cannot afford to make such challenges or because they are unaware of their right to do so.

Consequences Of All-In Payments For Employers
An employer who engages his/her workers on all-in payments will almost always have a cheaper labour cost structure than a comparable employer who engages his/her workforce on wages and conditions.  An article published in the Australian Financial Review on 14 February 1995 titled “Huge financial penalties if contractors deemed employees” pointed out that companies can save on costs such as payroll tax, workers compensation, superannuation and PAYE assessment by engaging sham subcontractors.

Typically the employer engaging his/her workers on the all-in rate will pay a higher hourly rate than an award or an EBA (though not always) which provides some element of compensation for lost conditions of employment.  This employer will also make substantial savings with on-costs including superannuation, workers compensation costs, payroll tax costs, FBT and administrative costs.  Manipulation of taxation arrangements, particularly the non-deduction of (PAYG(W)) tax allows this employer to operate at a significantly lower cost structure than employers who do deduct (PAYG(W)) tax from their employees working on wages and conditions. 
Bona-fide sub-contract employers who employ their workforce on wages and conditions are adversely affected in their capacity to be competitive in various parts of the industry.  These bona-fide employers continually complain about their inability to win work in various parts of the construction market where competitors using the all-in payments system have a cost competitive advantage in the order of 30% to 40%.  
Building companies issuing invitations to tender to sub-contract firms will often pay little or no regard to whether the tendering sub-contractors provide conditions for their workers. 
The Effect Of Sham Individual Subcontracting On Tax Revenue
“Will we be run out of business as a legitimate tax paying company in this industry?  If this week I wanted to change our company to PPS, I could save $3.74 million on our turnover.  That is some 15 to 20 per cent.  We are surviving at the moment because the major builders need us on jobs and we have manpower and we have a good name.  I want to be able to sleep at night knowing that we do pay our legitimate taxes, everyone is covered for workers compensation, and we do pay our fair way in this country.”

Forcing workers into bogus subcontracting has the effect of creating large numbers of tax evaders.  Weak legislation has the effect of generating a positive incentive for tax evasion.

By engaging workers as “independent” sub-contractors, employers create for themselves a comparatively low cost structure vis a vis those who engage workers as employees.  Firstly, while all-in rates vary from market to market, they rarely reflect the full value of what the worker should be receiving under industrial awards and legislation. Secondly, employers who use bogus subcontract arrangements avoid other obligations such as payroll tax, FBT, workers compensation premiums and superannuation.  Employers using these arrangements also save on administrative costs such as the hiring of payroll staff and book keeping.  

Meanwhile, the workers who are engaged by such employers find themselves accepting the situation because either the alternative is unemployment and/or the worker gets an advantage through reduced taxation. It is the tax savings which workers receive from this contrived arrangement that keeps them from complaining about loss of employee entitlements.  

It is the interaction of cost savings for employers and tax savings for workers within a weak regulatory regime that allows sham subcontracting to flourish.  The result is a taxation black hole - billions of dollars in lost public revenue.  

The leading paper on this subject was written by John Buchanan
.  That paper found that by switching to become an ‘independent’ sub-contractor, employees can have their tax bills more than halved.  The savings come mostly from the business related deductions sub-contractors can claim.  Normal employees however cannot make the same deductions.  This is on top of a lower overall tax rate applied to sub-contractors, particularly those who incorporate with the company tax rate now being significantly lower than marginal tax rates for medium to high wage employees.  

Buchanan’s paper demonstrated this tax saving using a table comparing the taxes typically paid by PAYE and PPS workers in the construction industry who earn $52,000 per year.  The table is as follows
;

Comparison of taxes typically paid by PAYE and PPS Contractors in the Construction Industry, example for worker with gross annual income of $52,000

	Tax Return Profile of Joe Average Salaried Worker
	Tax Return Profile of Joe Average – Sole Trader

	Wages as per Group Certificate                     $52,000

Less Allowable Deductions                            (750.00)

Taxable Income                                            $51,250

Income Tax Payable                                 $14,689.50

Medicare Levy                                                $871.25

                                                          ----------------------

$15,560.75

Less Spouse Rebate                                     ($1,452)

Net tax payable                                         $14,108.75

Employer Superannuation                                  $390

Contribution of 2,600 taxed at 15%

Government Revenue Summary

Net Income Tax Paid                                $14,108.75

Tax on Superannuation                                  $390.00

Contributions

Total Revenue                                         $14,498.75

Average Rate of Tax                                          28%
	Gross Income                                                 $52,000

Less Allowable Deductions
    Materials & Job Costs         5,000

    Motor vehicle expenses      6,000

    Salary to Spouse                6,000

    Sundry Expenses               1,700

    Telephone                          1,500               $20,200

Taxable Income                                            $31,800

Income Tax Payable                                   $6,834.00

Medicare Levy                                                $540.59

                                                          ----------------------

$7,374.59

Less Spouse Rebate                                              -

Net tax payable                                           $7,374.59

Employer Superannuation

Contributions

Government Revenue Summary

Net Income Tax Paid                                  $7,374.59

Tax on Superannuation                                      -

Contributions

Total Revenue                                           $7,374.59

Average Rate of Tax                                          14%


Note: This table was prepared by a senior accountant with extensive experience in providing advice in the construction industry.  The examples represent a typical situation gleaned from years of providing such advice and observing practice in the industry.

It is apparent from this material that workers on sub-contract arrangements effectively halve their tax liabilities.  Using various data Buchanan demonstrates that sub-contractors pay on average $6,217.22 less tax per year than their employee counterparts.
  Buchanan also shows that around $2.2 billion would have been contributed to the public purse in 1996/97 had subcontractors paid the same tax as PAYE workers in the construction industry.
  

Buchanan’s paper also analyses the United Kingdom experience which was far worse than Australia’s at the time.  With little changed today, it is clear that Australian governments must do something to prevent our construction industry sliding into the UK’s situation before it is too late.

Consequences Of All-In Payments For The Health Of The Industry
A number of attempts have been made over the years to analyse and document the damage that the all-in/quasi-contractor method of employment has done to the construction industry. The unions in Britain have, of course, been fighting against the same scourge for many decades and have produced material that has many parallels with our own situation (See Dr Mark Harvey, UCATT & The Institute of Employment Rights, “Undermining Construction – The Corrosive Effects of False Self-Employment” November 2001).  Though they call this method of engagement by a different name (“the lump”) the consequences for the industry are much the same whether we talk of Britain, Australia, New Zealand, Germany or a host of other countries.

Where this method of employment takes a grip in the industry the following consequences flow:

-
bona-fide firms lose work to those who can price jobs at a much lower cost.

-
both employers of this labour and the workers themselves enter a twilight world where they know they are engaged in illegal practices and seek to avoid authorities be they tax office, trade unions or any regulatory bodies.

-
safety inevitably suffers since the workers engaged this way are only paid for productive work, not periods of downtime where safety must be rectified, or inclement weather, or sickness and injury, or union meetings or non-work periods of any kind.

-
training and apprenticeships suffer because in the cost-cutting environment that accompanies employers practicing illegal employment practices such contractors are rarely able or willing to incur the costs of properly training young workers.

-
payments to funds that exist for the betterment of the industry or the workforce such as superannuation, long service leave, redundancy and training funds suffer through diminished contributions.

-
the broader public good suffers through much diminished taxation collections be they direct taxes like PAYG(W) and payroll tax or others like FBT.

· the opportunity cost of superior and safer technology, better materials, better management systems and the smarter organisation of work comes into play because with labour costs being considerably less than they would otherwise be, the incentive for innovation is much reduced.

Additionally, the flow on effects of sham subcontracting arrangements have more broadly detrimental social consequences.  These can include;

· where the arrangement provides for lower monetary benefits to the worker, society will suffer the well documented effects of economic insecurity and poverty,

· where the arrangement provides for no superannuation to the worker, the financial burden of looking after that worker in retirement will fall upon the tax payer,

· where the arrangement provides for no workers compensation cover, society will need to care for injured workers who are forced to live on the welfare system.  In addition, the pool of funds within the workers compensation system is lessened, causing strain on the system and effectively lower payouts for injured workers,

· lower tax revenue for governments which means less public expenditure on social goods such as health care and infrastructure.  In addition, PAYE taxpayers are put in a position of having to bear a greater tax burden.

In short re-branding employees as subcontractors creates a legal fiction with an unacceptably high social cost.

What Should Be Done About The Problem
A serious attempt by the taxation authorities backed with political will, would net millions of dollars of extra revenue and legitimize the operations of many in the industry.

In terms of what steps the taxation authorities might take, the Ralph Report was and remains a good starting point.

The 80:20 principle outlined in the Ralph Report stood an excellent chance of addressing the problem but the Minister for Workplace Relations and Small Business, Peter Reith, managed to win party-room support to have the Treasurer’s proposals substantially watered down.  The resulting qualifications and complexities that were attached to the 80:20 rule render it almost irrelevant.  

Apart from the original 80:20 rule put forward in the Ralph Report, a series of other steps should be taken, which would substantially cure the problem.

In January 1999 the CFMEU Construction & General Division made a Submission to The Senate Select Committee on a New Tax System.  This submission made the following recommendations;

· the establishment of set criteria to determine whether a worker is a subcontractor,

· lifting the rate of tax deducted from payments to subcontractors,

· restricting access to exemptions and variations from the rate of tax,

· increasing penalties for abusing the tax system.

Other steps might include:

-
unfair contracts legislation similar to that in the Queensland Act introduced into the Federal Act and all State Acts.

-
the Industrial Relations Acts explicitly permitting both collective bargaining and access to the industrial tribunals for dependent contractors (as described)

-
the trade practices legislation explicitly permitting collective bargaining for dependent contractors (as described).

-
deeming provisions in the industrial legislation providing that certain classes of workers (whether employees at law or not) are to receive certain prescribed minimum standards (as they do in some jurisdictions for workers compensation purposes presently).

The ATO also needs to actively seek out sham subcontracting in the industry. Increased resources, inspectors, working parties and ongoing consultation with industry groups are needed to do this.  

The ATO needs to police the distribution of ABNs. The ABN is a ticket to sham subcontracting on building sites. During the Royal Commission the ATO said that the process of determining whether a person is carrying on an enterprise is one of “self-assessment”.  

The Federal Government obviously believes this system is satisfactory and has made the enormously helpful suggestion that people can surrender their ABNs if they have made a mistake in assessing their own eligibility!

This is simply farcical. This system has meant that ABNs have been issued to thousands of people not entitled to use them. The government missed a golden opportunity for all applications for ABNs to be screened when the New Tax System was introduced. Now we have a situation where six, seven or maybe eight hundred thousand ABNs are floating around in the building industry. We believe the ATO should be examining every application for an ABN to ascertain whether the applicant is in fact a sham subcontractor.

We recommend the establishment of a properly resourced national ATO Unit dedicated to investigating and prosecuting sham sub-contractor arrangements and misuse of the ABN system in the construction industry. This unit should conduct regular liaison meetings with unions and employer groups and provide a public report of its activities annually
.

Federal Government Inaction
The Government’s response to Cole’s recommendations concerning sham subcontracting are set out as follows;

	No.
	Recommendation
	Govt Response

	124
	The Commonwealth consider providing increased

funding to the ATO for additional resources to be

utilised for compliance activities in the building and

construction industry.

	The Government considers that the ATO has

applied appropriate resources to compliance

activities within the building and construction

industry.


	125
	The ATO consider dedicating additional resources to

audit, monitor and review compliance by the building

and construction industry with the Alienation of

Personal Services Income (APSI) legislation.


	The ATO’s compliance program includes a focus on

the Alienation of Personal Services Income (APSI)

legislation. Tax office compliance officers working

within the industry are monitoring the application

of the APSI provisions.


	126
	The ATO review the impact of the Alienation of

Personal Services Income legislation for the year

ended 30 June 2003 (following 12 months of

operation within the building and construction

industry) and critically examine the results of the

review to determine the effectiveness of the

legislation in ensuring contractors in the building and

construction industry comply with their taxation

obligations.


	The Government will undertake a review after the

relevant tax returns for the income year ended 30

June 2004 have been lodged (i.e. after 2 full years of

operation).


	127
	Senior ATO staff responsible for the oversight of the

Australian Business Number system implement an

auditing process of ABNs issued to persons

participating in the building and construction industry.


	The ATO has a process in place for the review of

the entitlement to an ABN. ABN reviews are a

continuous process and part of the overall ABN

integrity measures.


	128
	The ATO provide an opportunity for persons and

businesses in the building and construction industry

holding ABNs, to which they are not entitled, to

surrender them without penalty.


	Where a person has made a genuine mistake in

assessing eligibility for an ABN they can voluntarily

apply to the Registrar to have the ABN cancelled.



In summary, the Government has rejected the idea of increasing funding to the ATO saying the Office is already doing enough, despite the magnitude of the problem.  Furthermore, it has pushed back an assessment of the Alienation of Personal Income Tax laws until after 30 June 2004 and says that the current ABN screening process is adequate.  In response to recommendation 128 the Government is essentially saying that those sham subcontractors who are doing the wrong thing have the freedom to stop at any time they choose!  This is plainly absurd.   

Summary
Federal Government inaction has provided a safe haven for inappropriate and illegal practice.  Fraudulent subcontracting has flourished under the Federal Government’s laws.  Until the incentive for employers and workers to engage in sham subcontracting is removed, the problem will only get worse.  At the moment the only parties who gain from the practice are tax evaders and unscrupulous employers.  The ones who suffer are honest taxpayers, honest employers, workers, the industry and society in general.  
LABOUR HIRE
The Union calls for statutory regulation of this area of the industry. The present system is legally confused. The worker is paid for their work by the labour hire firm, yet work under the direction and control of the hirer. One problem is the capacity for statutory and award conditions to be eroded through the diluted chain of responsibility to which this form of employment often gives rise. Additionally, the capacity of labour hire workers to refuse unsafe work is undermined by the inherently insecure and precarious nature of such employment. The fact is that basic employer responsibilities such as workers’ compensation, redundancy and superannuation, as well as award conditions such as annual leave and allowances are often passed down along a line of complex legal and contractual arrangements.

 

The abrogation of basic responsibilities and conditions is unacceptable. The Union therefore advocates the following principles:

 

1.
The legal recognition of the hirer as the employer, for the purposes of pay and conditions and employer responsibilities.

 

2.
Failing this, the tightening of regulation around labour hire companies by legislation. This legislation ought to provide a mechanism to enforce the legal obligations of labour hire companies as employers. 

3.
The issue of ensuring the rights of labour hire employees to a safe and healthy workplace should be paramount. Additional protection should be provided for labour hire workers to facilitate the exercise of their rights. 

4.
The impact of labour hire on apprenticeships and training should be considered. 

5.
The NSW George Inquiry into Labour Hire should be considered and its key recommendations implemented.
The Committee should also recommend the following: -

· The Workplace Relations Act be amended to include labour hire agencies within the definition of “employer” in s 4.

· The establishment of a comprehensive national licensing regime for the labour hire industry.

· amendments to all relevant OH&S legislation to guarantee that the client “employer” and labour hire company are both jointly and severally liable for the OH&S of labour hire workers, including the rehabilitation of injured workers
 

DEFINITION OF EMPLOYEE
No-one disputes the rapid growth in non-traditional forms of engagement, both sham and bona fide sub-contractor arrangements, in the construction industry. It is improbable that labour only arrangements for manual employees such as labourers in the industry could be anything other than disguised employment or a sham. There are many examples of apprentices and general labourers being described by their true employer as self-employed.  Indeed the essence of the apprenticeship concept is that there is supervision and control by an employer.  The concept of an independent subcontractor apprentice is nonsense but its existence is symptomatic of the problem.  

The legislative response to the problem of sham sub-contracting, where there has been a response at all, has generally been of two kinds:-

· extending the industrial jurisdiction of tribunals beyond that of common law employees such that they can adjudicate on the fairness of contracts for services having regard to designated criteria

· modifying/extending the common law “definition” of an employee, for certain purposes, to include persons that might not otherwise come within that definition

Each of those approaches warrants further consideration and refinement. The problems and limitations of these concepts were dealt with in a paper delivered to the Royal Commission titled “Working Arrangements and the Definition of Employment.”
 That paper also usefully set out a proposed definition to address the issue of disguised employment and the use [or misuse] of interposed entities. The definition and the reasoning behind it are a significant contribution to the debate on this issue and should be closely considered by the Committee.
Unlike a number of organisations who purport to represent the interests of “independent contractors”, the CFMEU would support the extension of the s. 51(2)(a) exclusion in the Trade Practices Act 1974 to contractors engaged in an employee like manner in the construction industry. This measure would facilitate bargaining on the part of such workers.

The Committee should also recommend that s 127A-C of the Workplace Relations Act be amended so that bona fide contractors have recourse to an effective remedy in situations where the contract is proved unfair and the Court be given wide ranging powers to make orders to redress that unfairness. Various cases have highlighted the difficulties attached to the existing provisions which have meant that as presently framed they have been problematic as a remedy and consequently under-utilised.
 
8.
CONCLUSION

The Cole Royal Commission was established by the Howard Government purely for electoral advantage. It failed to properly deal with a range of industry issues. Its true focus was union conduct. In the final analysis it was an expensive justification for the introduction of longstanding Government industrial relations policy into an industry inhabited by trade unions that the Government has sought to undermine since its ascension to power in 1996.
The present WR Act has been found to be in breach of a range of fundamental and internationally recognised labour standards. The Government has ignored requests from the ILO that that situation be remedied and instead responded with legislation of the BCII Bill kind. This Bill would significantly worsen the already unsatisfactory state of labour law in this country.

The Bill before this Committee is the end result of a crude political process. It is unnecessary, extremist and unworkable. Its real target is not productivity improvements and the national interest but unionism itself in this industry. The Bill lacks even the most basic level of support from State and Territory Governments making its successful implementation virtually impossible. It strikes at the heart of basic rights of association and would bring political intervention into Australian workplaces to unheralded levels. Rather than enhance the rule of law, this Bill erodes the concept. 
The Committee should recommend the rejection of the Bill and the adoption of the tripartite approach to the issues confronting the industry as referred to by the ACTU.  
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