Parliament of the Commonwealth of Australia

www.abc.net.au/
Inquiry into ABC On-line

Interim Report

Report of the Senate Environment, Communications,
Information Technology and the Arts References Committee

April 2000



© Commonwealth of Australia 2000

ISBN 064271073 2

This document is produced from camera-ready copy prepared by the Senate
Environment, Communications, Information Technology and the Arts References
Committee Secretariat, and printed by the Senate Printing Unit, Parliament House,
Canberra.

il



MEMBERSHIP OF THE COMMITTEE - 39" PARLIAMENT

Members:

Participating
Members:

Senator Lyn Allison (Chair)

Senator John Tierney (Deputy Chair)
Senator Mark Bishop

Senator the Hon. Nick Bolkus
Senator Ross Lightfoot

Senator Kate Lundy

Senator The Hon Eric Abetz (LP, TAS)

Senator Andrew Bartlett (AD, QLD)

Senator Ron Boswell (NP, QLD)

Senator Bob Brown (AG, TAS)

Senator The Hon David Brownhill (NPA, NSW)
Senator Paul H. Calvert (LP, TAS)

Senator George Campbell (ALP, NSW)

Senator Kim Carr (ALP, VIC)

Senator Hedley Grant P. Chapman (LP, SA)
Senator Helen Coonan (LP, NSW)

Senator Winston Crane (LP, WA)

Senator Alan Eggleston (LP, WA)

Senator The Hon John Faulkner (ALP, NSW)
Senator Alan B. Ferguson (LP, SA)

Senator Jeannie Ferris (LP, SA)

Senator The Hon Brian F. Gibson, AM (LP, TAS)
Senator Brian Harradine (IND, TAS)

Senator Len Harris (One Nation, QLD) appointed for inquiry
into Telecomms and electro-magnetic emissions as at 9/12/99
Senator Steve Hutchins (ALP, NSW)

Senator Susan C. Knowles (LP, WA)

Senator Meg Lees (AD, SA)

Senator Brett J. Mason (LP, QLD)

Senator Julian J.J. McGauran (NPA, VIC)
Senator The Hon Warwick R. Parer (LP, QLD)
Senator Marise Payne (LP,NSW)

Senator Aden D.Ridgeway (AD, NSW) appointed for arts
issues as at 30/09/99

Senator Chris Schacht (ALP, SA)

Senator Natasha Stott Despoja (AD, SA)

Senator Tsebin Tchen (LP VIC)

Senator John O. W. Watson (LP, TAS)

Committee Secretariat

Ms Roxane Le Guen, Secretary

Dr Anthony Burke, Senior Research Officer

Ms Angela Mututu, Executive Assistant

Environment, Communications, Information Technology
and the Arts References Committee

S1.57, Parliament House
Canberra ACT 2600
Tel: 02 6277 3526

Fax: 02 6277 5818

Email: erca.sen@aph.gov.au

il


mailto:erca.sen@aph.gov.au

TERMS OF REFERENCE

On 17 February 2000 the Senate referred the following matters to the Environment,
Communications, Information Technology and the Arts References Committee for
inquiry and interim report on the matters specified in paragraphs (a) and (b) by 3
April 2000 and final report on the matters specified in paragraph (c) by 30 October
2000:

(a) any existing commercial arrangements for the production, supply or distribution
of Australian Broadcasting Corporation (ABC) material online, including, but not
limited to, mechanisms for ensuring ABC editorial control and independence;

(b) any proposed commercial arrangements for the production, supply or distribution
of ABC material online, including, but not limited to, mechanisms for ensuring
ABC editorial control and independence; and

(c) any extension to legislation which could be considered to ensure that the ABC is

able to effectively provide an independent, innovative and comprehensive service
in the online delivery environment.
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List of Recommendations

Recommendation 1

The Australian Democrats recommend that the ABC Board consider pursuing an alternative
agreement with Telstra Corporation solely for the sale and repurposing of ABC online
content, subject to the strict application of ABC editorial policies and guidelines and a
contractual undertaking by Telstra that ABC content is not to be materially altered.

Recommendation 2

The Australian Democrats recommend that all reference in the proposed agreement with
Telstra to future advertising revenues be removed, and that the ABC Board policy decision
prohibiting advertising on ABC online and around ABC content sold to third parties be
maintained at least until after the completion of part (c) of the Committee’s current inquiry
has been completed.

Recommendation 3

The Australian Democrats recommend that, in order to ensure that internal ABC processes
are free from potential pressures, no agreement for unspecified future co-productions with
Telstra be made at this time. Co-productions could be explored as and when concrete
proposals arise with a discrete commercial value. The Australian Democrats recommend that
they be assessed closely in relation to the ABC editorial policies and guidelines and that their
relevance to the ABC’s charter also be considered.

Recommendation 4

The Australian Democrats recommend that, within the reasonable limits of available
resources, the ABC seek to improve its monitoring of third party purchasers of ABC online
content to ensure their fidelity to ABC editorial policies and guidelines. Where technological
solutions may be available they should be explored.

Recommendation 5

The Australian Democrats recommend that reference to the cross-promotion of the two
parties products in Telstra and ABC shops be removed from the proposed agreement. The
Australian Democrats recommend that the ABC give further consideration to this proposal to
ensure it does not breach ABC guidelines about the sale and promotion of other products.

Recommendation 6

The Australian Democrats recommend that reference to Telstra’s EasyMail service be
removed from the proposed agreement. The Australian Democrats recommend that the ABC
give careful consideration to any proposal to link ABC Online to a third party’s free e-mail
service to ensure that it does not compromise the ABC’s guidelines or integrity.




Recommendation 7

The Australian Democrats recommend that reference to future co-operation between the ABC
and Telstra in the area of datacasting and multimedia be removed from the proposed
agreement. The ABC may wish to give further careful consideration to this proposal to assess
its potential advantages and disadvantages, and to ensure that the ABC’s strategic flexibility
1s not constrained.

Recommendation 8

The Australian Democrats recommend that, within the limits of commercial confidentiality,
ABC management improve their consultation with the ABC Board and with staff over
commercial arrangements that raise basic issues of the ABC’s editorial independence,
integrity, philosophy and future direction.

Recommendation 9

The Australian Democrats recommend that the ABC, in close consultation with its staff,
introduce new measures to protect staff who wish to raise concerns about the ABC’s editorial
integrity and independence in the evolving online environment. This might take the form of
an independent committee with elected staff and union representation and the ABC might be
required to provide a summary of complaints and findings in the ABC’s Annual Report.

Recommendation 10

The Australian Democrats recommend that the ABC ensure during contract negotiations that
Telstra’s service is covered by an adequate privacy policy, and that a clear undertaking to
respect the privacy and confidentiality of users, over and above general references to privacy
policies, be included in the final contract.

Senator Lyn Allison
Chair



ABC ONLINE INQUIRY
Introduction

1.1 The Senate referred the inquiry into ABC Online to the Environment,
Communications Information Technology and the Arts References Committee on 17
February this year. The inquiry was motivated by concern, both within and outside the ABC,
that the sale of online content would have implications for the preservation of the ABC’s
fundamental values of independence and integrity. There were concerns about the ABC’s
editorial independence, its policy on advertising, and about the secrecy which surrounded
many of its agreements for the sale of online content.

1.2 The Committee’s inquiry has two parts. The Committee was required to table an
Interim Report on terms of reference (a) and (b) by 3 April 2000. This was later extended to
11 April 2000. The full terms of reference are set out at the beginning of this report. Parts (a)
and (b) examine existing and proposed commercial arrangements for the sale of ABC online
content. The third part (c) is the subject of the Committee’s ongoing inquiry. It will examine
whether there is a need to amend the legislation governing the ABC to ensure its viability and
integrity in the online environment.

Conduct of the Inquiry

1.3 The inquiry was advertised on 25 February 2000 in all major national and capital
city newspapers. The Committee received 30 submissions. Two public hearings were held in
Canberra on the 17 and 24 April 2000. Witnesses included the ABC, Telstra Corporation, the
Friends of the ABC, the Community and Public Sector Union, the Media Entertainment and
Arts Alliance, Mr Quentin Dempster, Mr Stewart Fist, and Mr John Millard. This inquiry has
also drawn on evidence given by the ABC and Telstra at Estimates hearings on 10 and 11
February 2000.

1.4 The Committee thanks all those who assisted with its inquiry, including those who
made submissions, gave evidence at public hearings and provided documents and other
information. The ABC answered a large number of put questions on notice by the Committee.
The Committee was not satisfied with three of those answers and is pursuing the matter as
part of its ongoing inquiry into ABC online.

1.5 Witnesses expressed a range of concerns to the Committee about the ABC’s
commercial activities in regards to ABC Online, with particular concern being expressed
about the proposed agreement with Telstra Corporation. The concerns included:

. That the ABC’s core values of editorial independence and integrity could be
compromised by the exercise of influence from outsiders. This may occur because of an
over-reliance on external sources of funds, the introduction of advertising revenues or
too close a relationship with one partner;

. That the ability of the ABC to protect its editorial independence within commercial
arrangements was vulnerable to self-censorship, thus quietly undermining the
application of editorial guidelines;



That a climate in which the ABC’s core allocations of public funds had undergone deep
cuts, and were continuing to decline in real terms, had created an atmosphere in which
the ABC’s integrity and programming decisions could be undermined through a
growing reliance on external funds;

That by entering into commercial arrangements with Telstra and the owners of other
large portals whose business models are predicated on keeping audiences within their
site, the ABC risks allowing ABC Online to be overwhelmed by these larger portals
and losing its audience to them.

That advertising was currently being placed too close to ABC material, and that the
agreement with Telstra in particular could create further pressures for the Board to
modify the guidelines to allow advertising around ABC content;

That the privacy of website consumers could be invaded through the use of
technologies such as cookies, intra- and inter-site (DoubleClick) user tracking;

That the statutory existence and role of ABC Online is currently unclear, as it is not
covered by the ABC Act 1983. This creates legal uncertainty about its role in the ABC’s
activities, and status in relation to the ABC’s commercial activities or prohibition on
advertising. These elements are currently defined only in ABC internal policy and
guidelines and are vulnerable to change;

That the agreement with Telstra, through its combination of a whole series of discrete
and far-reaching commercial arrangements into a single agreement, could contravene
the spirit of the ABC’s Act, constrain the ABC’s strategic flexibility as the online
environment develops, create an overall environment in which the danger of editorial
compromise is greater, and expose the ABC to potential litigation should the
expectations of Telstra not be met.

ABC Online

1.6

ABC Online was established in 1995 and, from its beginnings as a small operation

within Radio National, has since grown into a very successful part of the ABC’s operations.
It is under the direction of ABC Multimedia which was established in July of the same year
to co-ordinate the ABC’s involvement in multimedia activities. This involvement includes the
main ‘portal” website, ABC Online, and its many subsidiary websites, along with projects in
CD-ROM, datacasting, broadband and other ‘convergent’ media.’

1

Australian Broadcasting Corporation, Submission 7, p 11.



1.7 When the ABC was restructured in 1996 ABC Multimedia was placed within the
National Networks portfolio and ABC Online confirmed as a new output network alongside
existing radio and television networks. According to the ABC:

The rationale for the network is not only to add value to the ABC’s existing
radio and television output but also to provide compelling and engaging
multimedia content in its own right. To this end, Multimedia restructured its
online output to serve audience interests via subject gateways...Multimedia
also assisted other ABC networks to develop their own capacity to produce
original web content.’

1.8 The website hosts more than 100 subsidiary websites related to ABC programs, with
the most popular being ABC News Online, Triple J, Foreign Correspondent, BTN, Children’s
Television, Radio National and Radio Australia. Site visitors are able to gain access to online
news services, program transcripts, program schedules and fact sheets, can listen to ABC
radio services either in real-time or as excerpts, and engage in a range of more interactive
activities such as chat, local event diaries, competitions and surveys.

1.9 ABC Online has been a major success with internet users. It is consistently ranked
among the top five sites in Australia and sometimes receives as many as three million ‘hits’
(page accesses) a week. Its phenomenal growth is demonstrated by figures which show that,
between March 1998 and March 1999, the average number of hits per week increased from
800,000 to 2.4 million.”

1.10 According to former Managing Director Brian Johns the Board first approved
$750,000 for the development of ABC Online in 1995. In 1998-99 the direct funding for
ABC Online and other content gateways was $2.7 million. This compares with approximately
$30 million annually spent by Fairfax and NineMSN.*

1.11 The Internet, and communications more generally, is currently undergoing rapid and
sometimes bewildering change. This change is being driven by the technological
‘convergence’ between computing, telecommunications and broadcasting. This phenomenon
is creating new kinds of audiences, new relationships between information providers and
audiences, new commercial opportunities and new kinds of information and media
environments. It has long been recognised that the new context creates particular challenges
for regulators.

1.12 Within the terms of its Charter and obligations, the ABC has been quick to seize the
opportunities provided by convergence. The establishment of ABC Online occurred only two
to three years after CERN released the first universal specifications for HTML and coincided
with the release of the early versions of the Mosaic, Netscape and Microsoft internet
browsers. Since then there has been a rapid release of more advanced browser software;
cheaper, faster and more user-friendly personal computers; and more sophisticated web-based
programming languages and applications such as Java and XML. Further technological

2 Australian Broadcasting Corporation, Submission 7, p 11.
3 Australian Broadcasting Corporation, Submission 7, p 12-15.
4 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,

Additional Estimates, 11 February 2000, p 202.



development will see interactive content that combines text, graphics, sound and moving
pictures delivered at greater speeds to a widening array of platforms, such as WebTV and
palm-top computers.

1.13 As the development of the Web has created new audiences, it has also created new
media players who are building website content businesses out of areas previously distinct
from media - such as software companies, telecommunications, internet service providers and
search engines. Media content has not been those organisations’ core businesses and such
companies are arguably unfamiliar with the regulatory environments, codes of practice and
workplace cultures which have traditionally governed older media.

1.14 Media content in the online environment is often being delivered for new reasons.
Rather than as a public service or a directly revenue-making business, it is being used to
gather consumers into spaces where other products and services are being promoted or sold.
On the one hand, these new organisations in part acknowledge their inexperience with media
by buying content from established players like the ABC, AAP and others, or engaging in
strategic partnerships (such as the NineMSN partnership between PBL and Microsoft). On
the other hand, their unfamiliarity generates anxiety that a culture of journalistic integrity is
not ingrained or that an organisation’s business interests will take priority over editorial
integrity.

1.15 The ABC strongly maintains that ABC Online is a core element of their operations
and will be crucial to maintaining a strong media presence in a convergent media
environment. This is a view that the Committee endorses. Former Managing Director Brian
Johns told the Committee on 11 February that:

Online is at the heart and core of the activities of the ABC...we are utilising
some 800 journalists throughout the country to provide material for Online.
We are using our specialist program makers to produce material for Online.
We are using our radio networks to produce material for Online. We are
doing that as an integrated activity. It is part of our one ABC strategy...’

1.16 ABC Management maintains that the sale of content by the ABC to third party
websites is a further element of the overall ABC Online strategy. Acting Head of Corporate
Strategy and Communications, Dr Julianne Schultz, said that in March 1999:

The ABC Board reaffirmed that it wanted to maintain ABC Online as a
vertically integrated, non-commercial national network...The Board decided
that, as a subsidiary element of this maintenance of www.abc.net.au as a
core national network it would also encourage the licensing of content to
third-party sites where that could be done under editorial control of the ABC
where we were satisfied that the licensing was appropriate.’

5 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 11 February 2000, p 201.

6 Proof Committee Hansard, Canberra, 17 March 2000, p 2.



1.17 She explained the rationale for the licensing of content thus:

There were two key interests. One was to ensure that ABC Online
content...was as widely as possible available in as many platforms as
possible, but that that was done within our editorial control. The Board
recognised at the same time that there was a commercial value in ABC
Online content.’

1.18 The ABC also indicated that their sales strategy was also driven by concerns that,
within a few years, the internet may be dominated by ‘a handful of dominant content
providers within information sectors’:

Most analysts predict that within a few years the combination of non-
exclusivity, compelling content, techniques to ensure stickiness, maximise
advertising revenue and build audience reach and loyalty, will lead to the
dominance of several major players within each sector.®

1.19  In this context, the ABC is seeking to expand its Online presence in an evolving
context where, as Dr Schultz suggests, ‘there will be increasing audience fragmentation’.” In
response to a suggestion that the ABC should not be selling content to other sites at all, Dr
Schultz argued that:

...[if so] ABC content will become increasingly less visible. You will
increasingly find that there are many other entry points to the online world
were people go for their online shopping - whatever it may be. You would
find that the ABC content would not be visible and not be present and not be
present in those sites. I think it would be a disservice to all Australians.'®

1.20 A related concern of ABC management, which appears to be driving elements of the
proposed agreement with Telstra, is concern about access to broadband delivery systems such
as cable. Brian Johns told the Committee at its Additional Budget Estimates hearing on 10
February 2000 that:

The second important feature [of the Telstra agreement] is that it centres
ABC in the development of new media delivery systems...Under the
emerging news era that we have [other broadcasters] have delivery systems
that we do not have of our own and will never have of our own - broadband
services, for example. So this arrangement gives us access to that."’

7 Proof Committee Hansard, Canberra, 17 March 2000, p 2
8 Australian Broadcasting Corporation, Submission 7, p 13.
9 Proof Committee Hansard, Canberra, 17 March 2000, p 16.
10 Proof Committee Hansard, Canberra, 17 March 2000, p 7.

11 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 10 February 2000, p 106.



1.21 Broadband cable infrastructure is currently owned by Telstra and Cable and
Wireless Optus. Whereas the telecommunications network is currently restricted in
bandwidth (the capacity to carry volumes of information) due to copper cabling only being
available to most homes, the hybrid optic-fibre coaxial cabling has the potential to carry very
large amounts of information. This is crucial for the real-time delivery of video or television
which requires the transmission of very large amounts of data at high speeds, and for the
inclusion of interactive elements (backchannels). Cable infrastructure is privately owned and
the only regimes of access to it at present are commercial. It is possible commercial
agreements between content and infrastructure providers will involve exclusive access to
cable infrastructure.

= Existing agreements for the sale of ABC Online content

1.22 The ABC currently has agreements with fifteen Internet portals for the supply of
content, and is in ongoing discussions with Reuters, Fairfax, and News Corporation. Existing
customers of ABC content include AOL Australia, Red Rock Communications (which
supplies news to Optusnet), Yahoo! Australia, LookSmart (which supplies news to the search
engines Anzwers and GoEureka-Altavista), Ezyfind, Excite Australia, Sanford securities,
Tribe Online, Virtual Communities, Optibuy, and Ninemsn (cricket only).

1.23 These agreements are currently worth $500,000, and projected revenues are $1.5
million in 2000-1 and $2.5 million in 2001-2."

1.24 In most of these arrangements ABC Online news feeds are supplied to third party
websites on a non-exclusive basis, on the condition that ABC editorial independence and
integrity are respected and that stories are not changed or altered in any way. The news feeds
replicate those hosted on ABC News Online news. The online presentation of the stories is
subject to the prior approval of the ABC, and advertising on ABC news pages is not
permitted (other than advertising for ABC products, programs and online co-productions).
Advertising is permitted on the third parties’ home pages and on news index pages containing
headlines or brief summaries. The ABC must be clearly identified as the supplier of the
content and a hyperlink back to ABC Online must be placed on each page. These general

conditions are the subject of a one page document, “ABC Online Licensing Guidelines”."

1.25 The Committee is not aware of any widespread problems with third parties over
their observance of the Licensing Guidelines. However the Committee is aware of two recent
instances where problems occurred. A news item on 15 February revealed that Red Rock
Communications, who supply content to Optusnet, had failed to supply the ABC’s entire
news feed to the Optus site, in breach of an undertaking made to the ABC. The result was that
some stories were dropped. The practice was ceased after protests by the ABC, who
maintained that it occurred because Red Rock’s ‘technical platform’ dropped the stories. '

12 Answers to Questions on Notice, Document provided by ABC.

13 Australian Broadcasting Corporation, Submission 7, p 18, and Annex E, ABC Online Licensing
Guidelines.

14 Geoff Elliott, “ABC’s fury over Optus bad news”, The Australian, 15 February 2000.



1.26

In evidence Mr Harry Bardwell, the ABC’s General Manager of Media Business,

told the Committee that the problem occurred because, while Optus requires news stories
between 7 a.m. and 8 p.m., Red Rock had been receiving a continuous 24 hour news feed and
‘letting it overflow’:

1.27

As a result of this being drawn to our attention, we have asked Red Rock,
and they have agreed, to cease taking stories during the period when they do
not require them and, during the period when we are supplying stories,
Optus has increased the number of stories that it is publishing on its server
so that it takes all of our stories. So I would say that, in reality, the situation
was that there was an oversupply rather than any wilful slimming down of
the service, cherry picking or selection."

The ABC maintains that licensed news providers are monitored weekly by the

Business Development Unit, through spot checks, and are also monitored ‘on a constant
output at the news editorial level’. Notwithstanding this, Mr Bardwell admitted that the
problem with Red Rock/Optus had ‘occurred on a number of occasions...during a period of

months’.

1.28

s 16

The Community and Public Sector Union also presented evidence to the Committee

that Looksmart and Optusnet had censored a story on 8§ March about Telstra’s profit
announcement. The versions placed on the Optus and Looksmart sites were missing two lines
present on the ABC Online story:

1.29

Telstra Corporation has confirmed it is to cut 10,000 jobs over the next two
years.

It is part of a $650 million per annum cost-cutting program announced by
Telstra today."’

The ABC’s explanation for this breach is reproduced in the note below.'®

15
16

17
18

Proof Committee Hansard, Canberra, 17 March 2000, p 9.

Australian Broadcasting Corporation, Submission 7, p 18; Proof Committee Hansard, Canberra, 17
March 2000, p 9.

Mr Graeme Thomson, Proof Committee Hansard, Canberra, 24 March 2000, p 69.

In answer to a question on notice the ABC explained that: ‘“ABC news stories and stories sent to third
party websites are updated regularly throughout the day to reflect breaking news. The story as sent to
Looksmart and Optus was an amalgamation of the first TWO stories of the Telstra result that day: the
announcement of the $2 billion profit, and an addition filed by the ABC’s radio reporter of the
stockmarket reaction. Both have been identified as stand-alone stories in the radio queues. The version
used on the ABC site is an amalgamation of the first THREE stories filed on that day: the two stories
mentioned above, and a third story which referred to the job losses. The difference in the time stamp is
explained simply because the ABC added to the story on its own site in the time it took the third parties
to pick up the original story from the ABC’s server (delays of up to an hour are inevitable as each client
updates its site at different times). It is likely that later versions of the story would have appeared on the
third party websites on 8 March as soon as they picked them up from the server.’
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The Proposed ABC-Telstra Agreement
Preamble

1.30 Since August 1999 the ABC has been in negotiations with Telstra Corporation on a
five-year deal to supply online content and co-operate in marketing and datacasting
development. The proposed agreement involves payments of a basic fee of $13.5 million per
year for 5 years, with an additional fee of at least $2.5 million (or a percentage of e-
commerce and advertising revenues received by Telstra on traffic which originates from a
Telstra page containing ABC content, if greater). This involves a minimum payment of $70
million.

1.31 At the Committee’s request, the ABC supplied a copy of the term sheet outlining the
current state of negotiations between itself and Telstra, along with legal advice which the
ABC had sought on the document and their position. In view of the commercial sensitivity of
these documents, the Committee accepted that they could be supplied on a strictly
confidential basis. They will not be made public by the Committee. The ABC has emphasised
in particular that the publication of confidential legal advice could seriously prejudice its
ongoing negotiations with Telstra and others. This report makes no reference to the legal
advice supplied to the Committee.

1.32 In view of the request by the ABC that these documents remain confidential, this
report refers to the proposed agreement with Telstra, as set out in detail in the Term Sheet, in
broad terms only. These basic features are already a matter of public record, through evidence
presented at Senate Estimates hearings and the public hearings of this inquiry. General
reference to the agreement is made on the basis of public interest criteria - that is, where the
proposed agreement raises issues of editorial independence and integrity, the ABC’s Act, its
Charter and Editorial Guidelines in matters such as advertising, and where there is a
legitimate public interest in the ABC’s viability and direction in the evolving convergent
environment.

1.33 The Australian Democrats acknowledge that this latter area may take the Committee
into the area of ABC commercial decision-making, which is the responsibility of the ABC
Board as it possesses powers under the ABC Act 1983. However ABC Online is currently a
unique case in that it is not yet covered by the ABC Act. In such a context, and in such a
rapidly evolving and uncertain media environment, broad parliamentary scrutiny is legitimate
where the public interest is at stake.

1.34 The ABC informed the Committee that the Term Sheet, dated 17 February,
summarised a concluded set of negotiations between Telstra and the ABC as to the basic
elements and scope of an agreement. Detailed negotiations on the text of a legally binding
contract are now under way.

The Proposed Agreement - Relevant Features

1.35 Under the proposed agreement, the ABC will receive a ‘basic fee’ of $13.5 million
per year for five years, with an ‘additional fee’ of at least $2.5 million (or five per cent of e-
commerce and fifteen per cent of advertising revenues received by Telstra on traffic which
originates from a Telstra page containing ABC content, if greater). This involves a minimum
payment of $70 million. The ABC will be required to devote 25 per cent of the basic fee, and
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45 per cent of the additional fees, to the production and repurposing of online content for
Telstra. "

1.36 The proposed agreement confers non-exclusive rights on Telstra to place a wide
variety of ABC online content on its website and to take ‘repurposed’ content from the
ABC.? Such repurposed content (that is, modified for carriage on different technical
platforms) includes the ABC’s existing sports result service which is to be used for Telstra’s
WAP and SMS services.”!

1.37 The non-exclusivity feature of the agreement, which confers some flexibility on the
ABC to sell its content to other third party sites, is limited by a provision which insists that in
all areas of the agreement, each party must treat the other on a ‘most favoured nation’ basis.
That is, Telstra must not favour another party over the ABC and vice versa. This is arguably
widely interpretable and, given the breadth of the proposed agreement, may create some legal
ambiguity as to what agreements with others each party may make.

1.38 The agreement also provides for Telstra and the ABC to co-produce new content
using existing or future ABC online content on an exclusive basis. The ABC is obliged under
the proposed agreement to undertake co-productions, which are to be agreed between the
ABC and Telstra and funded from the 25 per cent cost component of the basic fee to a ceiling
of $1.8 million per year.”> Co-productions appear to be subject to ABC editorial policies and
guidelines, which require the ABC to determine whether a proposal would involve any
conflict of interest or infringement of its independence, before proceeding.

1.39 The agreement provides for the online and offline cross-promotion of ‘suitable’
ABC and Telstra products in each other’s shops, subject to the provisions of the ABC Act
1983.

1.40 The proposed agreement also provides for the ABC and Telstra to actively
investigate the possibility of putting a hyperlink to Telstra’s EasyMail service on ABC
Online. In evidence Dr Schultz explained that this was not an advertisement for this service,
but would be in the interests of providing ABC Online visitors with a free web e-mail service,
which is something many online portals provide.”> There is some ambiguity about whether
this could amount to advertising, although the current situation is that to gain access to
EasyMail one has to become a ‘member’ of telstra.com. Further, if EasyMail follows the
pattern of other free e-mail services, which are sustained by advertising, this proposal would
potentially require the ABC to endorse its users following a hyperlink directly into an

19 Mr John Rolland, Hansard, Senate Environment, Communications, Information Technology and the Arts
Committee, Additional Estimates, 10 February 2000, p 78.

20 Mr Harry Bardwell, Hansard, Senate Environment, Communications, Information Technology and the
Arts Committee, Additional Estimates, 10 February 2000, p 109.

21 Wireless Access Protocol (WAP) is a common protocol developed for the transmission of many different
kinds of internet services to wireless devices such as pagers and mobile phones. Short Message Service
(SMY) is a service for sending messages of up to 160 characters to mobile phones that use Global System
for Mobile (GSM) communication.< http://www.whatis.com/ >, 30 March 2000.

22 Mr John Rolland, Hansard, Senate Environment, Communications, Information Technology and the Arts
Committee, Additional Estimates, 10 February 2000, p 75.

23 Proof Committee Hansard, Canberra, 24 March 2000, p 90.



12

advertising-rich environment. If the ABC were to offer a free internet service, free of
advertising, it would be both costly to the organisation and likely to take over a major
component of the current market.

1.41 The agreement commits the ABC and Telstra to work together to develop and share
skills, and conduct joint trials, in relation to datacasting and multimedia.

1.42 The proposed agreement also potentially commits the ABC to future commercial
relationships with Telstra. This occurs in two ways:

. through the ABC’s purchase of Telstra’s broadband and data services - for example, in
using Telstra as a preferred ISP backchannel for interactive datacasting, in distributing
ABC Online to Telstra broadband customers, and providing expanded bandwidth and
server c&pacity to the ABC. These are possibilities the parties undertake to actively
explore.

. In the event of ABC proposing to sell any of the digital broadcast spectrum
allocated to it by the Government, the ABC will be obliged under the proposed
agreement to notify Telstra of any tender, or if not selling by way of a tender, it
must provide Telstra with an exclusive 30 day right to negotiate such a
purchase.”

1.43 The proposed agreement with Telstra could thus be characterised as having four
central components:

. the licensing and repurposing of ‘off-the-shelf” ABC online content on a non-exclusive
basis for the life of the agreement;

. the requirement to undertake online co-productions on an exclusive basis for the life of
the agreement;

. proposals for the cross-promotion of ABC and Telstra products, and for publicity in
relation to joint projects;

. intended co-operative activities and commercial arrangements, in the development of
datacasting and multimedia applications, in the purchase of access to Telstra broadband
capacity, and the potential sale of ABC-owned digital broadcast spectrum.

1.44 The breadth of this agreement, and particularly its commitment of the parties to co-
operation in strategically important convergent developments, has prompted some witnesses,
notably Mr Quentin Dempster, to characterise it as a ‘strategic alliance’.”® Their concerns are
that such a broad agreement could create a climate in which the ABC’s editorial integrity
may be compromised, its relationships with other online players embittered, and its strategic
flexibility compromised. While not having in-principle objections to many of its elements,
the Australian Democrats share such concerns about the breadth of this proposed agreement.

24 Mr John Rolland, Proof Committee Hansard, Canberra, 24 March 2000, p 57.
25 Proof Committee Hansard, Canberra, 24 March 2000, p 65.
26 Proof Committee Hansard, Canberra, 17 March 2000, p 31.
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Secrecy and haste

1.45 A range of witnesses expressed concern about the haste and secrecy with which the
proposed agreement had been developed and negotiated. A selection of these views appear
below:

. The Community and Public Sector Union (CPSU):

It has been quite an extraordinary process around the ABC. There has been
more secrecy attached to the process about the development of this
arrangement than I think in any other proposal I have seen in the 10 years |
have been associated with the CPSU around the ABC. The development of
this deal has been clouded in secrecy.”’

o The Friends of the ABC:

The process has not been transparent. I do not know how we would make it
more transparent. Even if we are to do that, even if you do have a more
transparent process and more oversight, as long as the ABC is receiving a
significant percentage of its funding from a commercial source, there is a
danger.”®

. The Media Entertainment and Arts Alliance (MEAA):

It is certainly clear from the views of our members in the ABC that they
believe these processes should be open and transparent. We are dealing with
a significant cultural institution, not a normal commercial arrangement.”

1.46  The Committee is also aware of concerns about secrecy and haste throughout the
ABC. According to the evidence of Brian Johns at Senate Estimates hearings, ABC
management did not inform the Board of the talks with Telstra until ‘two or three months’
after they began in August.’® Thus the Board was given no opportunity to discuss the wide
variety of proposals that have been incorporated into the Term Sheet for up to three months
after negotiations had begun. ABC executives were briefed individually in the weeks after the
beginning of negotiations in August.’'

1.47 ABC management argues that it pursued this course in order to protect the
commercial sensitivity of the discussions. In any case, the Australian Democrats cannot
understand why ABC management did not inform the Board of the discussions until the basic
architecture of the proposed agreement with Telstra - which raised serious issues of editorial
independence and philosophy - had already been set in place.

27 Proof Committee Hansard, Canberra, 24 March 2000, p 70.
28 Mr John Cassidy, Proof Committee Hansard, Canberra, 17 March 2000, p 52.
29 Proof Committee Hansard, Canberra, 17 March 2000, p 22.

30 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 10 February 2000, p 107.

31 Australian Broadcasting Corporation, Answers to questions on notice, 23 March 2000.
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1.48 The Australian Democrats acknowledge that commercial sensitivity has its place in
the decisions made about such matters. However the Australian Democrats also note the
views of many, such as the MEAA, that the ABC is a valuable cultural institution rather than
simply a commercial organisation like any other. The undue secrecy which has surrounded
the development of this agreement has unnecessarily generated much anxiety about the
ABC’s direction and willingness to consult with staff on matters of importance. The
Australian Democrats suggest that the ABC should consider, within the constraints of
commercial confidentiality, finding improved ways of consulting with its staff and the public
on general matters of editorial integrity, philosophy and direction in the changing media
environment.

ABC Editorial Integrity and Independence

1.49 Under the proposed agreement with Telstra, ABC editorial policies and applicable
ABC Board guidelines will apply to all content provided by the ABC to Telstra. While
Telstra does have great discretion about the placement of content on its website, and the ABC
is obliged to consult regularly with Telstra as to the ‘mix and variety’ of content, Telstra is
constrained by this overarching obligation. The current situation is that this prevents
advertising being placed around ABC news pages (but not index pages) and provides the
ABC with full editorial control over content that it prepares for Telstra.

1.50  ABC editorial guidelines also apply to online content supplied to other third-party
sites. The standard online licence agreement contains provisions which stipulate that the ABC
must retain editorial control of all licensed content and that Licensees may not ‘change,
manipulate, modify, reverse engineer, decompile, distort or enhance’ ABC content.”

1.51 Given that these safeguards are in place, two main concerns were expressed by
witnesses. The first was that the editorial guidelines could be quietly circumvented by subtle
self-censorship in order to please a client; and second, that the wide scope of the deal,
resembling a strategic alliance, created a general atmosphere in which the ABC’s integrity
would be more likely to be compromised.

Self-censorship

1.52 An ABC journalist, Mr John Millard, put the view to the Committee that editorial
guidelines, by themselves, were insufficient to protect editorial integrity:

I believe the security of such commercial relationships in protecting
editorial independence at the ABC is not based at all on words and
guidelines, it is not based at all on assurances, but it is dependent on a
culture in the workplace. This is an intangible thing. Having worked in
situations where that culture has led to compromise from commercial
influence, it is subtle, it is difficult to grasp, and it has not been mentioned
much at all in this debate.*

32 Australian Broadcasting Corporation, Submission 7, Annex E, “ABC Online Licensing Guidelines” and
“ABC Online Licence Agreement”.

33 Proof Committee Hansard, Canberra, 17 March 2000, p 33.
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1.53  Mr Millard was personally involved, as a whistleblower, in efforts to expose the
compromise of ABC editorial integrity in regards to the outsourcing and co-production of a
number of information and lifestyle programs in the early 1990s. He explained that:

The health program was funded by the snack food and junk food industry.
McDonalds, Kelloggs and the sugar industry were paying the ABC to help
fund the health program. They did not hide it very well, but they hid it well
enough for the Board to go on ignoring it when we put it up because they
hid behind the name The Australian Food Foundation.

An item on food labelling was done by the Everybody program and The
Investigators. [The Everybody program] was 100 per cent funded by the
processed food industry. Helen Wellings walked down the supermarket aisle
saying, ‘Why do we have to have numbers on the back of the labelling to
distinguish what content is there? Who knows? Do we have to carry a book?
Why can’t we do what is done in other countries and list the names of the
problem ingredients?” A commercially-funded program walked down the
aisle and said, ‘Isn’t it great? - we have this great labelling system. The
numbers are there, and I can look up a book. Isn’t it terrific?” These items
went to air. That is self-censorship.**

1.54 Mr Millard opposes the ‘external funding and external production, that is the
outsourcing, of ABC Information programs’ because:

As our personal experience and the independent inquiries confirm, it has
always and inevitably led to self-censorship by ABC staff, who are normal
human beings. ABC staff are no better and no worse than Herald
Journalists...We are vulnerable to the natural and normal pressures that are
in every workplace, and certainly in every publishing house. We are
certainly vulnerable, as history as shown, to the self-censorship that occurs
when you have a commerecial relationship.>

1.55 Mr Millard stated that when he and other journalists sought to raise their concerns
with ABC management, they were met with indifference:

Within a year of me and other journos and program makers giving evidence
here at the Senate Inquiry into Backdoor Sponsorship, we were sacked from
our television positions or had to leave our positions under the worst of
circumstances...I was victimised, as the Coleman Inquiry concluded, by
three ABC executives, including as high as the television head, and sacked
from my position in television for raising concerns about editorial policy
compromise.*®

34  Proof Committee Hansard, Canberra, 17 March 2000, p 38.
35 Proof Committee Hansard, Canberra, 17 March 2000, p 34.
36 Mr John Millard, Proof Committee Hansard, Canberra, 17 March 2000, p 34.
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1.56 In response to his evidence the ABC commented that:

Mr Millard’s employment with the ABC was terminated in late 1995. He
claimed subsequently that he was being victimised as a result of his earlier
revelations that the ABC was improperly involved in compromising
sponsorship. This led to the establishment of the Coleman Inquiry, the
findings of which upheld his claims. The ABC accepts that Mr Millard has
suffered a detriment as a result of this process. Mr Millard and the ABC
subsequently agreed on a remuneration package which takes into account
his past loss of career opportunities with the ABC. Notwithstanding these
arrangements, Mr Millard does not accept that the ABC’s response to the
Coleman Inquiry was adequate or proper in the circumstances...Mr Millard
is still employed by the ABC as a senior television producer-reporter with
the program Australian Story.>’

1.57 Federal Secretary of the Media Entertainment and Arts Alliance (MEAA), Mr Chris
Warren, declared faith in the integrity of ABC journalists and executives:

I do not have any hesitation in saying that I believe the executives -
particularly in the news and current affairs area, who will be directly
responsible for this - would have the same concerns as the journalists at the
ABC and would seek to apply the guidelines with integrity...If the
guidelines are properly applied, not just by the ABC but by all parties, then
people, albeit with some nervousness, would have a preparedness to enter
into this project or embrace this project.’®

1.58 He did however acknowledge that the experience with ‘backdoor sponsorship’ has
created some doubts about the protection of editorial integrity in co-production environments:

The concern in a coproduction environment, as we saw with information
programs about ten years ago, is that you are dealing in an environment
where that culture is not so deeply ingrained. It is good and important to
have those policies enshrined in the agreement, but it is a cultural question
more than anything else, and I do not think we can tell in advance how
transferable that culture is to co-production environments.*

1.59 ABC executives stated that the ABC is forbidden, under Section 4.2.3 of its editorial
guidelines, from entering into co-productions in the news and current affairs area.*’ However
as some witnesses also explained, potential conflicts of interest can arise in many other areas
outside news and current affairs, in information, lifestyle, or children’s programming. ABC
editorial guidelines now specify that in assessing any co-production proposals, ABC
management must reject any proposal when they are not satisfied that the ABC’s

37 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 24 March 2000, p 81.
38 Proof Committee Hansard, Canberra, 17 March 2000, p 25.
39 Proof Committee Hansard, Canberra, 17 March 2000, p 25.
40 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 24 March 2000, p 83.
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independence, integrity, and editorial control are fully protected. These criteria also apply to
ABC Online co-productions and a record of reasons for the acceptance or rejection of all
proposals must be kept.*'

1.60 The Committee has faith in the integrity of ABC staff and management, and accepts
that the ABC editorial guidelines are generally adequate both in their relation to the
preservation of editorial integrity in the licensing of content and in co-productions. However
the strength of the guidelines in relation to co-productions is dependent on ABC executives
exercising their judgement in a consistent and transparent way. It is unclear to the Committee
how decisions about co-productions, and the recorded reasons for them, are reviewed within
the ABC. It would seem proper for the review process to be more transparent.

1.61 Notwithstanding this general concern, the Australian Democrats believe that the
concerns expressed by the MEAA are valid in the context of the proposed agreement with
Telstra for two reasons:

1.62 Firstly, the way in which the proposed agreement deals with co-productions creates
potential for pressures which could undermine the practical force of the editorial guidelines.
Under the proposed agreement the ABC will be legally obliged to engage in co-productions
with Telstra, the scope and variety of which is currently unknown. While there is no specified
minimum (and a ceiling on ABC expenditures of $1.8 million p.a.), given that co-productions
will be paid for from the basic fee there are obvious commercial expectations on Telstra’s
part for them to go ahead. Telstra appears to have an expectation that $1.8 million will be
spent on co-productions.** All proposals, however, will be subject to the editorial guidelines
and some could conceivably be rejected on those grounds.

1.63  In this context, pressure to interpret the guidelines leniently could conceivably arise
in some circumstances. It is the Australian Democrats’ view that such potential pressure
could be avoided by removing the intention to engage in co-productions from the proposed
agreement, and commensurately reducing the basic fee. Both the ABC and Telstra would still
be free to consider co-productions on a proposal-by-proposal basis.

1.64 Secondly, it is true that in Telstra a culture of editorial integrity is not deeply
ingrained, primarily because it is a very new media content provider and its core business lies
elsewhere, in the provision of network services. Telstra is a vast commercial organisation
which touches the lives of virtually every individual and business in Australia in some way. It
is in fierce competition with other telecommunications companies, and has been in litigation
with other market participants and the ACCC for a number of years.

Its quality of service, particularly in rural and regional areas, is an ongoing matter of debate
and controversy. It is the subject of large amounts of media coverage on a weekly and
sometimes daily basis.

1.65 It is clear that Telstra aggressively defends its interests in the marketplace. On the
other hand the ABC currently reports on Telstra in a forthright and robust fashion. An
unmodified news feed from ABC Online will undoubtedly mean that stories whose content is
critical of Telstra in some way will appear on Telstra’s own website at regular (and at

41 Australian Broadcasting Corporation, Editorial Policies, ss 13.2.8 and 13.2.9.
42 Mr John Rolland, Proof Committee Hansard, Canberra, 24 March 2000, p 55.
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particular times frequent) intervals. It is to Telstra’s credit that it has willingly accepted the
inclusion of the ABC’s editorial guidelines in the proposed agreement, but it will need to
resist the temptation to modify or drop content which it may otherwise perceive to be
detrimental to its wider commercial interests.

1.66 It is in this real world context that concerns about self-censorship, or possible
breaches of the agreement, arise. Should the agreement be breached by Telstra modifying a
news feed, Telstra risks embittering its working relationship with the ABC and particularly
those ABC journalists who create content for its website. A range of more discreet or subtle
pressures which result in self-censorship by ABC journalists risks corroding ABC morale and
could raise questions over its integrity. Under the proposed agreement it is the responsibility
of Telstra, as much as the ABC, to act in ways that protect the ABC’s editorial independence
and integrity. This integrity also has a commercial value for Telstra - should it come into
doubt both the cultural and commercial value of the ABC’s content will gravely decline.

1.67 The MEAA aptly stated what is at stake here:

One of the things that gives people nervousness is that the integrity of the
ABC did not just turn up one day. It is the result of, in the case of news and
current affairs, over 50 years of work and conflict both within the ABC and
between the ABC and external organisations...the integrity of the ABC is
not something you can have a little bit of - you either have it or you don’t.*?

1.68 The ABC strongly maintains that its editorial integrity will be preserved through its
transition into the convergent environment. Dr Schultz told the Committee:

I can say to you that the non-commercial nature of the ABC and the
preservation of the integrity and independence of its services and content are
of paramount importance to the organisation, the Board, to senior
management and to all those who work for it.**

1.69 The ABC stresses that its editorial independence is protected by the safeguards built
into its licence agreements and the proposed agreement with Telstra, by its processes of
upward referral in the event of uncertainty, by its editorial guidelines, and by its internal
culture of editorial integrity.* It also explained that, in the case of the proposed agreement
with Telstra, there would be a complete separation between the client and journalists through
having client liaison conducted by ABC enterprises.*®

43 Proof Committee Hansard, Canberra, 17 March 2000, pp 24-25.

44 Proof Committee Hansard, Canberra, 24 March 2000, p 96.

45 Proof Committee Hansard, Canberra, 24 March 2000, pp 96-97.

46 Harry Bardwell, Proof Committee Hansard, Canberra, 17 March 2000, p 10.
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1.70 The ABC also told the Committee of the currently available remedies for journalists
who were concerned about editorial compromise:

Section 3.1 of the Editorial Policies sets out the process for upward referral
and Appendix 7 (both at Annex B) sets out the upward referral charts for
National Networks, Regional Services and News and Current Affairs.

In addition, all ABC staff have a direct administrative supervisor, who is
often different from the editorial supervisor. Training in supervisory and
management skills is provided to ABC staff. Nearly all staff have some
form of annual (or more frequent) performance review/assessment where
they can raise issues of concern. Where employees feel the need for support
or advice, they are formally encouraged to discuss matters with Human
Resources staff or make use of the Employee Assistance Program.

The ABC, following an internal report on Grievance Procedures and Public
Interest Disclosures which went to the ABC Board in December 1996,
embarked upon a range of initiatives to improve the individual grievance
procedures in the ABC.

Personal grievances associated with ‘upward referral’ decisions are but one
reason for a personal grievance to arise generally.

The ABC is committed to develop personal grievance procedures,
emanating from the December 1996 report, in the life of the next Enterprise
Agreement (section 14 of the draft agreement provides this commitment).
That agreement will be going to the staff in May.

In the context of ‘whistleblower’ concerns, the ABC developed a Fraud
Awareness Campaign in 1997, as well as other measures to handle
allegations of inappropriate behaviour. The mechanisms for handling
personal grievances will be developed during the life of the next Enterprise
Agreement.47

1.71 The Australian Democrats acknowledge these arguments and accept that in normal
circumstances they will provide helpful safeguards. However the Australian Democrats
remain concerned about the possibility of the ABC’s editorial integrity and independence
being compromised, for two reasons:

. The experience of Mr Millard and others shows that the ‘upward referral’ of concerns
to management failed in that case, and can be undermined if management is
unresponsive. Without wishing to question in any way the integrity of ABC
management and editors, the Australian Democrats feel that ‘upward referral’ remains
hostage to management discretion and is by itself inadequate.

. The open-ended commitment in the proposed agreement to engage in co-productions
could place stress on the assessment of co-production proposals, in relation to editorial
guidelines, by ABC management. There may also be a need to further ensure the

47 Australian Broadcasting Corporation, Responses to questions on notice, 29 March 2000, p 3.
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transparency and consistency of such assessments, through the automatic referral of
documentation to the Board. It may be better also to remove the open-ended
commitment to future co-productions from the proposed agreement with Telstra,
without prejudice to the freedom of both parties to develop co-productions on a
proposal-by-proposal basis.

1.72 The Australian Democrats are concerned that it appears difficult for staff to raise
concerns about editorial compromise both in the context of the ABC selling online content
and in relation to programming generally. It would be desirable for the ABC to foolproof its
editorial structure from the dangers of subtle self-censorship, or more overt pressures, by
creating a “safe atmosphere” in which journalists can raise concerns about editorial
compromise, in the event that upward referral processes fail or if they fear that by raising
concerns they could jeopardise their positions within the ABC. One potential solution here
could be the formation of an independent committee that would include staff and union
representation and which might be required to provide a summary of complaints and findings
in the ABC’s Annual Report. In any case such a body should be clearly independent of ABC
management and should be developed in close and broad consultation with ABC staff.

ABC funding , independence and advertising

1.73 A number of witnesses, including the Friends of the ABC, Mr Quentin Dempster
and Mr Stewart Fist, raised concerns about the creeping commercialisation of the ABC in a
climate of substantial reductions in public funding. There were fears that the ABC was
becoming increasingly reliant upon external funds, and that further pressures to accept
external funding for programming, either directly or through advertising, may become more
intense if the funding crisis continues.

1.74 The ABC currently receives approximately $500 million p.a. in public funding. It
also receives gross revenues of approximately $117 million from external sales (although net
profits to the ABC would be substantially less). This represents a doubling of external
revenues over five years.*’

1.75 In the 1996 Commonwealth budget the ABC’s allocation was cut by $55 million per
year. Notable casualties from this reduction were a large part of Radio Australia’s service and
a dramatic reduction in Australian drama production. The Committee was told that while
currently all news and current affairs is directly produced by the ABC, 48 per cent of its other
Australian production is produced from co-productions or outsourcing.”

1.76 An ABC triennial submission, which includes a request for approximately $80-90
million to fund the transition to digital television, is currently before the Government for

48 Quentin Dempster, Submission 4, p 2. The communications journalist Mr Stewart Fist expressed concern
about ‘incrementalism’ in the ABC, while the Friends of the ABC’s John Cassidy argued that ‘as long as
the ABC is receiving a significant percentage of its funding from a commercial source, there is a danger’.
Proof Committee Hansard, Canberra, 17 March 2000, pp 46, 52.

49 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 17 March 2000, p 6; Mr Brian Johns,
Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 11 February 2000, p 203.

50 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 11 February 2000, p 203.
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decision. This includes a grant for the capital and equipment upgrade, and a further amount
within the triennial funding allocation for the development of digital content. The amount
does not cover the full estimated cost of the transition to digital broadcasting which the ABC
estimates to be $160 million, to be further realised through management efficiencies and the
sale of property.” There is currently some speculation that the Government will not grant the
full amount of the ABC request for digital funding - possibly not the content component
within the annual funding. This is likely to place further pressure on the ABC to top up its
budget from external sources to fund the production of new content.

1.77 Some witnesses expressed the concern that the Telstra agreement alone was a
substantial new contribution to external revenues and could compromise the ABC’s integrity.
Mr Quentin Dempster for example argued that ‘the ABC’s current strategy of maximising
revenues from online commercial arrangements could create irreconcilable differences
between that strategy and the ABC’s guidelines designed to protect the ABC’s independence
and integrity...the ABC’s independence could therefore be at risk through a developing
reliance on external revenues’.”

1.78 The ABC’s gross revenues from the Telstra agreement will be a minimum of $13.5
million p.a. ($67 million over five years) with the potential for further revenues from
advertising and e-commerce. Thus the Telstra agreement could amount to 11 per cent of the
ABC’s gross external revenues over the next five years.

1.79 Responding to a question from the Committee, the Friends of the ABC
acknowledged that the amount was a relatively small one in relation to the ABC’s total
budget. However their representative also commented that:

Irrespective of whether it is $7 million or $13 million...that will influence
ABC programs. That amount of $13 million a year would probably be a
whole series of documentaries, so that becomes, ‘Do we make this series of
documentaries or don’t we?’™>

1.80 The Australian Democrats acknowledge the ABC’s argument that the Telstra funds
will be a small component of external revenues and only two per cent of the ABC’s total
budget.”* However this does not diminish the legitimate concerns of witnesses about the
ABC’s direction. The Telstra revenues are five times the ABC Online annual budget. While it
must be borne in mind that ABC Online uses content produced throughout the ABC, it will
nevertheless be the case that the vast bulk of the ABC’s dedicated funding for online content
will be coming from a single external source.

1.81 Mr Quentin Dempster told the Committee that he did not have an in-principle
objection to the sale of ABC content. Nor does he oppose the activities of ABC enterprises in
selling programs, recordings and merchandise either overseas or through ABC shops.

51 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 11 February 2000, p 201.

52 Quentin Dempster, Submission 4, pp 2-4.
53 Proof Committee Hansard, Canberra, 17 March 2000, p 50.
54 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 17 March 2000, p 6.
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However he did oppose the proposed agreement between the ABC and Telstra. He urged the
Committee to:

state its opinion that the ABC/Telstra proposed commercial arrangements
are not in the national interest as they would inevitably compromise the
ABC’s independence and integrity through developing an ABC dependence
on commercial revenues through fees and a possible future share in
advertising. Such an arrangement would compromise the ABC’s editorial
control of its content through imposing a commercial imperative in the
selection and access to that content.”

1.82 He went on to say that the proposed agreement would force a ‘fundamental change’
in the ABC process of funding and commissioning programming;:

We need money to create moneys; we do not make programs to make
money. It is a fundamental change in the commissioning processes and in
the reasons we do things. What this Senate Committee has in front of it...is
to help the ABC secure its future direction. Of course, as you say,
governments - this one or some future government - will be quite stringent
in funding the ABC, but at the same time I do not think that constraint on
our funding should force us inevitably to compromise our independence
through requiring us to go commercial as it were.”

1.83 Mr Dempster appears to be raising two related concerns. One is that the decision-
making about content and programming will increasingly be made with an eye to commercial
imperatives rather than the ABC’s charter. The second is that the provision for advertising
revenues will enhance such tendencies by creating commercial imperatives within the ABC
itself, and that this could also compromise the ABC's basic editorial integrity and
independence. These concerns are dealt with separately in the following paragraphs.

Program design and the ABC Charter

1.84 The Australian Democrats believe that the concern expressed by Mr Dempster that
the criteria for program design and commissioning will fundamentally change is a serious
one. This is already a potential problem with co-productions, and it is possible this problem
will increase in the context of the Telstra agreement. Currently programming decisions are
framed by the ABC’s charter. Yet Telstra will quite rationally seek content which will
maximise traffic to and within its website. This content may or may not reflect the ABC’s
charter.

1.85 Mr John Millard told the Committee that previously, when NewsRadio was being
sold to commercial interests:

What happened there...was that favour was given - given limited resources -
to subjects which are marketable: sport, science, medicine, and financial
services...There are other subjects - the environment, social issues,

55 Proof Committee Hansard, Canberra, 17 March 2000, p 29.
56 Proof Committee Hansard, Canberra, 17 March 2000, p 30.
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unemployment and youth issues - that do not sell well. In time...certain
subjects were advantaged and given precedence over others.”’

1.86 The Australian Democrats believe that it is an important matter of principle that the
ABC’s programming and content should continue to reflect, and be guided by, its charter.
The ABC should avoid becoming a generalised production house or website developer in the
online environment. Where the ABC is delivering its own content to Telstra or any other
person on a non-exclusive basis this concern is lessened, but not entirely eliminated. It may
be of greater concern in relation to exclusive co-productions. One simple way of reducing
such concerns would be to modify the ABC’s editorial guidelines to ensure that a decision
about particular co-productions should also take account of whether the proposal reflects the
ABC'’s charter.

= Advertising

1.87  The potential scope opened up by the Telstra agreement for advertising around ABC
content is of very serious concern to the Australian Democrats. Advertising on ABC
broadcast services is currently proscribed under Section 31(1) of the ABC Act 1983. The
ABC maintains that this legislative prohibition does not extend to ABC Online.”® An ABC
Board policy decision currently proscribes advertising on ABC Online and around the content
supplied by the ABC to third party websites.”’

1.88 The Australian Democrats note the view of Mr Brian Johns that the Board thus
possesses the power to reverse that decision and allow advertising on ABC Online at some
time in the future.*’ It is presumably with this in mind that the Term Sheet contains provision
for the ABC to share in 15 per cent of Telstra’s advertising revenues on pages with ABC
content, should the ABC Board decide to allow advertising.

1.89 However the Term Sheet also provides for the ABC to receive a flat fee of $2.5
million as a minimum proportion of potential advertising and e-commerce revenues. Thus,
whether or not advertising is subsequently allowed, Telstra will be required to pay the ABC
$2.5 million. Telstra maintains that ‘we could go for five years on this agreement with no
advertising or e-commerce revenues. We are comfortable with that.”®' Notwithstanding these
sentiments, the Australian Democrats are concerned that this could create an unacceptable
commercial pressure for the ABC Board to change its policy on advertising.

1.90 The MEAA, which had surveyed ABC staff about their attitudes to the sale of online
content, explained the views held by ABC staff on this matter:

The general question of the extent to which the ABC’s online service is
going to be exempt from advertising is a very important one. I know that on
the Board of the ABC, for example, there are differing views about

57 Proof Committee Hansard, Canberra, 17 March 2000, p 38.
58 Australian Broadcasting Corporation, Submission 7, p 8.
59 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 24 March 2000, p 80.

60 Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 10 February 2000, p 112.

61 Mr John Rolland, Proof Committee Hansard, Canberra, 24 March 2000, p 63.
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that...For all the reasons of the different tradition and history of the ABC,
the view of people within the ABC is that online advertising, either direct or
indirect, will inevitably have the same impact on the online news and
current affairs service that it could potentially have on the news and current
affairs services on radio and television.**

1.91 The Australian Democrats strongly dispute the view of Mr Johns and ABC
management that it is a matter of Board discretion as to whether to allow advertising on ABC
Online. This is simply a matter of historical accident, in that the technologies and services
which make up ABC Online were simply not foreseen when the ABC Act was first drafted. It
is clearly a general intention of the ABC Act to prohibit advertising on all its existing
services, something which the Board’s current policy recognises. It would be a simple matter,
as Mr Dempster recommends, for Section 31 of the ABC Act to be amended to extend the
prohibition of advertising to ABC Online and online content sold to third parties.®

1.92 As a matter of principle, the Australian Democrats are opposed to advertising on
ABC Online or around content supplied to third party websites by ABC Online. For the
Board to unilaterally decide to allow advertising on ABC online or its licensed content, in a
context of legislative uncertainty, would generate enormous controversy and risk being
subsequently overturned with a simple amendment to the ABC Act. It would thus be
commercially unwise for the ABC to enter into any agreement premised upon future revenues
from advertising. The Australian Democrats believe that this aspect of the proposed
agreement with Telstra should not be pursued.

The Scope of the ABC-Telstra Agreement

1.93 A number of witnesses expressed concern about the overall breadth and scope of the
proposed agreement with Telstra. Thus while many witnesses were not opposed to the sale of
“of-the-shelf” content, they were concerned about a range of other elements - co-productions,
co-operation in datacasting and multimedia, the future purchase of broadband capacity and so
on - being rolled into the same agreement. They were concerned that it could create an
overall atmosphere in which pressure to compromise editorial integrity might be greater.
They were also concerned that it could antagonise the ABC’s competitors, other potential
clients or service providers. The Australian Democrats share these concerns, and have related
concerns about the dangers involved in making a legally binding agreements in relation to
unspecified future activities.

1.94  Mr Quentin Dempster thought the agreement ‘reads like a strategic alliance between
the ABC and Telstra, which goes beyond selling content to them for a price’:

Because it is a strategic alliance, as I said in my submission, it involves the
ABC in a fully commercial business plan with a another operator and
delivery system. This arrangement will cause us all sorts of trouble with
Optus, with any other player. I am basing this on my bitter experience being
on the Board of the ABC as we did a deal with Fairfax and Cox
Communications on PayTV...That provokes commercial rivalries.

62 Chris Warren, Proof Committee Hansard, Canberra, 17 March 2000, p 27.
63 Quentin Dempster, Submission 4, p 5.
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Everybody’s attitude to the ABC changes as a result of that...I do not think
this is the direction in which we should go.**

1.95 The Friends of the ABC agreed that the proposed agreement was taking on the
quality of a strategic alliance, which raised concerns about influence:

The ABC is not simply having to enter into this sponsorship arrangement
but is entering into a much closer arrangement with Telstra. If the ABC
were to enter into such a close relationship with Coles Myer or the ANZ
banks or BHP or anyone else, we would start to get really worried about it.
Yet Telstra is bigger and more influential than any of them.®

1.96 The MEAA shared these concerns about influence. Referring to the provision which
commits the ABC to actively explore making Telstra its preferred ISP backchannel for
datacasting, they said:

The things that probably give people the greatest unease about the Telstra
agreement are provisions such as that - anything that can mean that the
content of news and current affairs services is altered by commercial
considerations...I have some unease about anything that involves a quid pro
quo of promotion of Telstra services or any special reference to Telstra
services...l think it is in everybody’s interest to not have in the agreement
provisions that can be interpreted - they may say misinterpreted - to involve
any influencing of news and current affairs material on commercial grounds.
I think that would be better for both parties.*®

1.97 In response to the Committee’s suggestion that the proposed agreement with Telstra
was ‘an extraordinarily long and definite contract when the whole communications
environment appears to change so rapidly’, the ABC replied that:

It [is] and it [is] not. Over the next five years, we will see significant
changes occurring. Part of the benefit for the ABC will be that, as a result of
these arrangement , we will be well placed to engage with some of those
new media as they develop. It merely gives us access to these emerging new
comr6n7€rcial networks. Otherwise we may not have access to them in this
way.

1.98 The Australian Democrats note the concerns of the ABC about obtaining access to
new delivery platforms, and agrees that it is important for the ABC to position itself to do so.
The ABC’s PayTV venture foundered when it was locked out of access to cable because of
exclusive access deals between C&W Optus and Telstra (the owners of cable infrastructure)
and competing PayTV consortia such as Foxtel. In recognition of the unfairness of this
situation, and its anticompetitive nature, in 1999 the ACCC ‘declared’ analogue specific

64  Proof Committee Hansard, Canberra, 17 March 2000, p 31.

65 Proof Committee Hansard, Canberra, 17 March 2000, p 48.

66 Mr Chris Warren, Proof Committee Hansard, Canberra, 17 March 2000, p 48.
67 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 17 March 2000, p 12.
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subscription television services under Part XIC of the Trade Practices Act 1974, directing the
cable owners to provide carriage to all PayTV services on reasonable commercial terms.®®

1.99  The Federal Court recently upheld a challenge by TARBS and Channel 7 to the
exclusive agreement between Telstra and Foxtel, ordering that Telstra provide carriage to
Channel 7 and others. Thus, pending appeals, it is likely that a firm open-access regime for
PayTV to cable infrastructure is now in place.” It is this same infrastructure that is likely to
be a major carrier of broadband convergent services in the future.

1.100 However this declaration and decision is specific to PayTV services, and cannot be
extrapolated into the future in relation to convergent services. This would require a new
declaration by the ACCC. Thus there remains a legitimate level of anxiety that access to
carriage will be locked up between a few players on the basis of exclusive agreements. On
the other hand a general principle of open access to cable, and regulatory intervention to
achieve it, has been established.

1.101 The Australian Democrats note that a number of witnesses, including Quentin
Dempster and the CPSU, have recommended that the ABC’s access to broadband carriage
services be mandated by government.

1.102  The CPSU also raised the broader concern that a range of additional elements were
being levered into what was primarily an agreement to supply content:

This is presented to staff as a technology issue - that is, if we do not get onto
this broadband technology, we are going to be left behind. The fact is,
however, that Telstra is not approaching this deal as the provider of a
technology; it is promoting the deal as a content producer. So Telstra’s
confused role here has forced the ABC - albeit willingly perhaps - into
compromising itself at the beginning of the deal. It would be different if the
ABC were simply saying, ‘Telstra’s a great provider of broadband services,
we’ll do a deal with them.” But that is not what is happening here. There is a
content element, and editorial element, being driven directly into the deal.”

1.103  This echoes the concerns expressed about the potentially compromising impacts of
engaging in a ‘strategic alliance’ which were discussed above. The Australian Democrats find
such concerns persuasive. The Australian Democrats share the mystification of many
witnesses as to why such a disparate series of elements have been combined into an
agreement whose central component, as the ABC explains, is the sale of online content. The
Australian Democrats agree that the very wide scope of this proposed agreement potential

68 Australian Competition and Consumer Commission, Declaration of Analogue Subscription Television
Broadcast Carriage Service, August 1999. The ACCC has declined to declare technology-neutral
subscription TV services (which would include digital services) because of the uncertainty about digital
broadcasting in general. It stated however that it would continue to monitor developments in digital
services and technologies in order to assess whether a future declaration would be justified. Australian
Competition and Consumer Commission, Declaration of Subscription Television Broadcast Carriage
Service (Technology Neutral), August 1999.

69 Luke Collins, “Telstra loses cable control”, The Australian Financial Review, 28 March 2000, p 1; Bryan
Frith, “Cable on the table for Seven and other little Australians”, The Australian, 28 March 2000, p 22.

70 Mr John Cleary, Proof Committee Hansard, Canberra, 24 March 2000, p 73.
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exacerbates an atmosphere in which editorial values could be put under pressure. Conversely,
if the extra elements were removed from the agreement about content, these concerns could
be lessened.

1.104 The Australian Democrats also have a range of further concerns about the broader
scope of the proposed agreement. These relate to the following areas:

1.105  Co-productions: As discussed above, the Australian Democrats feel that an
undertaking in this agreement to engage in an unspecified number and type of online co-
productions may be unwise. Co-productions need to be carefully assessed by the ABC in
terms of its editorial guidelines (and, the Australian Democrats would recommend, in relation
to its Charter). It is important that these are able to be assessed in an environment free from
the pressures that an earlier legally binding undertaking could create. There may also be a
danger of litigation if the expectations of Telstra in this area were not met over the longer-
term. The Australian Democrats suggest that it may be more advisable to remove the
undertaking about co-productions from the proposed agreement, and that co-productions be
assessed on a proposal-by-proposal basis as they arise.

1.106  EasyMail: The Australian Democrats agree that providing access for ABC Online
visitors to free e-mail services would be useful, and it welcomes the assurances of the ABC
that it will look at services other than Telstra’s before making any decisions.”’ However a
decision about this would need to be carefully assessed to ensure that it would not involve the
ABC in advertising or that it would not be in breach of its editorial guidelines about
hyperlinks. The current conditions for access to Telstra’s free e-mail services, which stipulate
that one must ‘join’ Telstra.com, would be compromising for the ABC, as would any
advertising on an ABC-endorsed e-mail service. The Australian Democrats believe that
reference to EasyMail should be removed from the proposed agreement.

1.107  Datacasting co-operation and broadband services: The Australian Democrats
believe that reference to datacasting co-operation and broadband services should be removed
from the proposed agreement in the interest of preserving the ABC’s editorial integrity from
potential compromise. If such options are to be pursued, they should be the subject of a
separate agreement. The ABC Board may also wish to give these proposals more detailed and
lengthy consideration before committing the ABC to future commercial and/or strategic
relationships before their contours and scope are clear. Three issues arise here:

. Has the ABC adequately assessed the potential benefits of co-operating with Telstra in
the development of datacasting and multimedia applications? While there may be
benefits in this regard, there may also be potential drawbacks, such as a loss of strategic
flexibility. While continuing to explore options with Telstra, there are also reasons for
proceeding with greater caution in this area.

. The concerns about access to cable carriage for convergent services have been
discussed above. While the ABC is obviously free to purchase carriage services from
Telstra, it may also want to preserve its flexibility in this area. Its own interests will be
better served by the institution of an open-access regime to cable infrastructure, and it is
important that the ABC should not engage in behaviour which suggests to the cable
owners, or competitors, that exclusive agreements are the best path. This is a very real

71 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 24 March 2000, p 90.
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concern with the Term Sheet in its current form. If exclusive access were to become the
rule there is a danger that the ABC could be locked out after being outbid by a
competitor. If this was to occur, as it did with pay television, the Australian Democrats
believe that it might neither be in the ABC’s nor in the national interest.

. The ‘most favoured nation’ clause in the Term Sheet currently refers to the entire
agreement. The ABC Board may wish to consider whether such a global clause
constrains the ABC’s strategic flexibility or decisionmaking in relation to the variety of
future commercial transactions that the proposed agreement contains.

Privacy

1.108 Some witnesses and submissions expressed concern about the potential invasion of
privacy implied by the collection of information about users of telstra.com, and that the ABC
may be drawn into such potential abuse. Particular concerns were raised about the possible
aggregation of information with Telstra’s other customer databases.”

1.109  Telstra collects information through membership forms to telstra.com, through the

use of cookies (small files created on the user’s computer to record user preferences on the

host website), and through electronic records of the time, date and source of web page
73

requests.

1.110  Telstra is governed in privacy matters by the Telecommunications Act 1997, industry
codes of practice and its own privacy policies. Its information collection activities and
privacy undertakings are contained in a privacy statement published on its website. This
statement includes the following undertakings:

The personal information that you provide to us during registration is used
for identification purposes and will assist you to subscribe to telstra.com
services and help you to shop online...

...The data that is gathered when you use telstra.com is aggregated for
analysis by Telstra. Identifiable characteristics are removed and the user
remains anonymous. Additional data provided to us is used to examine
Internet trends and demographics to help Telstra offer you improved online
products and services.

The information we collect from you is strictly confidential. Telstra is
required by law not to reveal, disclose, sell, distribute, rent, licence, share or
pass on to any third parties, other than those who are contracted to Telstra,
any personal information that you may have provided to us unless we have
your express consent to do so.

72 See Stewart Fist, Submission 3.

73 < http://www.telstra.com/res/docs/Privacy.asp >, 31 March 2000.



29

Exceptions to this include:

- where there are reasonable grounds to believe that disclosure is necessary
to prevent a threat to life or health; and,

- where Telstra is required to provide information in response to

Subpoenas or Warrants or other legal process including requests from the
Australian Stock Exchange.”

1.111  ABC management told the Committee that:

The ABC’s own privacy standards are very strict. We jealously guard and
protect the privacy of audiences. We are governed by the Privacy Act and
standards that the Commonwealth adopted...Privacy is going to be one of
the big make or break issues, and how companies are able to respect and
honour that privacy is going to be very crucial.”

1.112  The ABC told the Committee that while the Term Sheet had no reference to privacy.
‘we will certainly be ensuring that Telstra has adequate privacy provisions on their service.’®
The Committee recommends that this be pursued by the ABC during contract negotiations,
and that a clear undertaking to respect the privacy and confidentiality of users, over and

above general references to privacy policies, be included in the final contract.
The ABC Act and ABC Online

1.113  As the discussion above about the likelihood or otherwise of advertising shows, the
legislative coverage of ABC Online is a significant factor bringing uncertainty into the future
direction of the ABC and ABC Online. A number of witnesses to this Inquiry recommended
that the role of ABC Online should be defined in the ABC Act.”” In view of the assertions of
ABC management as to the central importance of ABC Online to the Corporation’s future, it
would seem logical to take this next step. This matter is the subject on the Committee’s
ongoing Inquiry into ABC Online.

Conclusions and Recommendations

1.114  ABC Online is a very successful new component of the Australian Broadcasting
Corporation and is a legitimate source of pride. The Australian Democrats commend the
ABC for its foresight and skill in establishing and developing ABC Online, and strongly
supports its maintenance as a core ABC activity. In such a context, the Australian Democrats
have no wish to see inappropriate constraints imposed on the ABC’s freedom of action in
developing a strong presence in the evolving convergent environment. However this freedom

74 < http://www.telstra.com/res/docs/Privacy.asp >, 31 March 2000.
75 Dr Julianne Schultz, Proof Committee Hansard, Canberra, 17 March 2000, p 19.
76 Mr Harry Bardwell, Proof Committee Hansard, Canberra, 17 March 2000, p 19.

77 Proof Committee Hansard, Canberra, 17 March 2000, Mr Quentin Dempster, p 29, Mr Chris Warren, p
22, Mr Darce Cassidy, p 49.
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needs to be balanced by attention to the ABC’s Charter and core responsibilities as a
respected public broadcaster and institution, in which its editorial integrity and independence,
and the value of its brand, are preserved. In framing its recommendations, the Australian
Democrats thus suggest to the Board a course that seeks to preserve the ABC’s freedom of
action and to balance this against the need to ensure that the ABC’s integrity is protected
under new commercial arrangements.

1.115  The Australian Democrats have no in-principle objection to the sale of ABC Online
content to third party websites, provided that the agreements to do so require the strict
application of ABC editorial policies and guidelines and that advertising (other than for the
ABC’s own products and services) is not placed around or otherwise associated with ABC
material. However the Australian Democrats have substantial reservations about the
conclusion of the proposed agreement with Telstra in its current form.

1.116  The Australian Democrats do not oppose the sale of ABC online content to Telstra,
or the potential for the two organisations to engage in online co-productions. However the
Australian Democrats have reservations about a range of other elements in the proposed
agreement which they believe could contravene the spirit of the ABC’s Act, constrain the
ABC’s strategic flexibility as the online environment develops, or create disagreement about
future expectations.

1.117 The Australian Democrats have substantial reservations about the inclusion of
clauses which provide for the ABC to share in Telstra Online advertising revenues, that
require the cross-promotion of Telstra products and services either on ABC Online or in ABC
shops, and which commit the ABC to early decisions about co-productions with Telstra, the
purchase of Telstra broadband capacity, or co-operation in the development of datacasting
products and applications.

1.118  The Australian Democrats believe that it may be commercially unwise for the ABC
to enter into agreements for the future performance of vaguely specified activities. Such
agreements potentially constrain the ABC’s future freedom of action. More significantly,
they could potentially expose the ABC to the risk of future litigation should the (currently
unspecified) expectations of Telstra not be met.

The Australian Democrats also agree with the concern of some witnesses that for the ABC to
enter into a strategic alliance with a commercial organisation, within the context of an
agreement for the sale of large volume of content, could unnecessarily compromise its
editorial independence and integrity.

1.119  The Australian Democrats suggest that the ABC Board may wish to consider a new
agreement solely for the sale and repurposing of ABC Online content to Telstra Corporation.
This agreement could deal merely with the sale and repurposing of online content and would
be repriced if necessary on that basis. It should include strong provisions to ensure that ABC
content is not altered by Telstra, and that ABC editorial policies and guidelines will apply to
all content supplied by the ABC to Telstra.

1.120  The Australian Democrats agree that the ABC should be free to enter into co-
productions with Telstra, but considers it better for these to be the subject of separate
agreements made as and when clear proposals with a discrete commercial value arise. Co-
productions would also be subject to ABC editorial policies and guidelines, particularly
Sections 13.2.8 and 13.2.9. The Australian Democrats also suggest that, when decisions are
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made, the relevance of the co-production to the ABC’s Charter be considered. The Australian
Democrats suggest that in order to free such decisions from undue pressure, no general
agreement for future as yet unspecified co-productions should be made at this time.

1.121 Likewise while the ABC should be free to consider buying Telstra broadband
capacity, cross-promoting ABC products in Telstra shops or co-operating in the development
of datacasting applications, these should be the subject of separate agreements. The
Australian Democrats suggest that it may be strategically unwise for the ABC to commit to
co-operate in future activities that are not clearly specified and highly uncertain both in
potential scope and value. Where future decisions are taken to undertake such activities, they
should be subject to ABC guidelines where applicable, with particular attention to preserving
the ABC’s strategic flexibility, its editorial integrity and the value and reputation of its brand.

1.122  The Australian Democrats are particularly concerned about the inclusion of a
reference to future advertising revenues in the agreement. Advertising on ABC broadcast
services is currently proscribed by Section 31 of the ABC Act 1983. Advertising on ABC
Online and around ABC Online content sold to third parties is currently proscribed by an
ABC Board policy decision, in the absence of any direct reference to ABC online services in
the ABC Act. The Australian Democrats strongly dispute the view of the ABC that the Board
possesses the discretion to change this policy to allow advertising - this is properly a matter
for the Parliament to consider. The Australian Democrats strongly recommend that any
reference to advertising revenues be removed from the proposed agreement with Telstra.

1.123  The Australian Democrats share the concern of many witnesses about the apparent
secrecy and haste with which the Telstra and other online agreements have been developed.
This has unnecessarily generated much anxiety about the ABC’s direction and willingness to
consult with staff on matters of importance. The Australian Democrats acknowledge the need
for the protection of commercial confidentiality in such matters. However it would still be
possible for the ABC to find improved ways of consulting with its staff and the public on
general matters of editorial integrity and philosophy prior to branching out in new directions.

1.124  The Australian Democrats acknowledge the ABC’s legitimate desire to ensure that it
has access to broadband carriage services in the future. However the Australian Democrats
suggest that, at this early stage, it may be better to remove reference to the future purchase of
Telstra’s broadband carriage or ISP services from the proposed agreement. A 1999 ACCC
declaration on subscription television services, and a recent Federal Court decision, have
demonstrated that the principle of open-access to cable infrastructure is growing in strength.

While carefully positioning itself to obtain access to broadband carriage services, the ABC
should make it clear to Government that its interests may be best served by the early
institution of an open-access regime to cable infrastructure for internet services. The
Australian Democrats suggest that the ABC avoid signing an exclusive agreement with any
cable owner that might prejudice the achievement of an open-access regime.
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As a result of its review of the issues raised, the Australian Democrats make the following
recommendations:

Recommendation 1

The Australian Democrats recommend that the ABC Board consider pursuing an alternative
agreement with Telstra Corporation solely for the sale and repurposing of ABC online
content, subject to the strict application of ABC editorial policies and guidelines and a
contractual undertaking by Telstra that ABC content is not to be materially altered.

Recommendation 2

The Australian Democrats recommend that all reference in the proposed agreement with
Telstra to future advertising revenues be removed, and that the ABC Board policy decision
prohibiting advertising on ABC online and around ABC content sold to third parties be
maintained at least until after the completion of part (c) of the Committee’s current inquiry
has been completed.

Recommendation 3

The Australian Democrats recommend that, in order to ensure that internal ABC processes
are free from potential pressures, no agreement for unspecified future co-productions with
Telstra be made at this time. Co-productions could be explored as and when concrete
proposals arise with a discrete commercial value. The Australian Democrats recommend that
they be assessed closely in relation to the ABC editorial policies and guidelines and that their
relevance to the ABC’s charter also be considered.

Recommendation 4

The Australian Democrats recommend that, within the reasonable limits of available
resources, the ABC seek to improve its monitoring of third party purchasers of ABC online
content to ensure their fidelity to ABC editorial policies and guidelines. Where technological
solutions may be available they should be explored.

Recommendation 5

The Australian Democrats recommend that reference to the cross-promotion of the two
parties products in Telstra and ABC shops be removed from the proposed agreement. The
Australian Democrats recommend that the ABC give further consideration to this proposal to
ensure it does not breach ABC guidelines about the sale and promotion of other products.

Recommendation 6

The Australian Democrats recommend that reference to Telstra’s EasyMail service be
removed from the proposed agreement. The Australian Democrats recommend that the ABC
give careful consideration to any proposal to link ABC Online to a third party’s free e-mail
service to ensure that it does not compromise the ABC’s guidelines or integrity.
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Recommendation 7

The Australian Democrats recommend that reference to future co-operation between the ABC
and Telstra in the area of datacasting and multimedia be removed from the proposed
agreement. The ABC may wish to give further careful consideration to this proposal to assess
its potential advantages and disadvantages, and to ensure that the ABC’s strategic flexibility
1s not constrained.

Recommendation 8

The Australian Democrats recommend that, within the limits of commercial confidentiality,
ABC management improve their consultation with the ABC Board and with staff over
commercial arrangements that raise basic issues of the ABC’s editorial independence,
integrity, philosophy and future direction.

Recommendation 9

The Australian Democrats recommend that the ABC, in close consultation with its staff,
introduce new measures to protect staff who wish to raise concerns about the ABC’s editorial
integrity and independence in the evolving online environment. This might take the form of
an independent committee with elected staff and union representation and the ABC might be
required to provide a summary of complaints and findings in the ABC’s Annual Report.

Recommendation 10

The Australian Democrats recommend that the ABC ensure during contract negotiations that
Telstra’s service is covered by an adequate privacy policy, and that a clear undertaking to
respect the privacy and confidentiality of users, over and above general references to privacy
policies, be included in the final contract.
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EXECUTIVE SUMMARY

o The proposed arrangement between Telstra and the ABC has given rise to public
concerns at the potential detrimental impact on the ABC and its future independence and
integrity.

e (Concerns raised in evidence to the Committee include:
e reliance on funds from commercial arrangements;

e self-censorship or undue or inappropriate regard for the views of contractual
partners;

e concerns about advertising;

e compromise of the ABC’s competitive advantage and result in a failure to realise
the potential of ABC online;

e concerns about the privacy of consumers;

o the overall breadth of the agreement which covers topics incidental to the
licensing of ABC Online content.

o There are significant differences between the proposed ABC/Telstra arrangement and
those arrangements already in place with other corporations.

. It is self evident that the ABC has been forced to pursue alternative sources of
revenue as a result of this Government’s funding cuts, contrary to the Coalition’s 1996
election commitment to maintain existing levels of Commonwealth funding.

o It is ultimately a matter for the ABC Board to determine, within the framework
of its Charter and the legislative and regulatory framework, whether and on what terms the
ABC will agree to deal with Telstra. Labor Senators believe that the Board should approach
its decision with due regard to the concerns that have been raised.

o Concerns relating to the inadequacy of existing editorial controls and consequent
concerns about the ABC’s independence have been raised with the Committee. Support for
the sale by the MEAA and Friends of the ABC was contingent on assurances that the ABC
will maintain editorial independence. The ABC must ensure its editorial independence is
maintained in the context of commercial arrangements.
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e Labor Senators remain concerned at some of the provisions in the term sheet developed
between the ABC and Telstra that relate to matters that are at best incidental to the core
content arrangements proposed by the terms under negotiation. These concerns include:

e digital spectrum rights: Labor Senators recommend that this provision be omitted
from any final agreement with Telstra as it is purely incidental to proposed content
arrangements and deals with an area of public policy administration of substantial
public interest.

e contract compliance monitoring: there is an apparent lack of clear and specific
ongoing contract compliance monitoring practices or guidelines as evidenced by
the recent contract breaches by Redrock and Equitycafe. Labor Senators
recommend the introduction of clearly articulated, rigorous, ongoing compliance
monitoring practices.

e Telstra ongoing right to consult: Labor Senators believe that this provision
suggests that Telstra will have the capacity to influence ABC decisions about
content mix and variety for a commercial purpose. It may be more reasonable to
renegotiate contractual arrangements in their entirety if amendments are proposed,
to avoid the perception of undue influence on ABC editorial decisions.

e advertising revenue: the term sheet being negotiated contains provisions for the
ABC to share advertising revenue generated by Telstra’s website. Labor Senators
consider that given that this is contrary to current ABC Board policy, the relevant
provisions should be omitted from any arrangement pending detailed consideration
of the principles involved, including by the Committee in its final report.

e Telstra “absolute discretion” to present material: Labor Senators are concerned
about the granting of absolute discretionary rights in respect of the presentation of
ABC content. It may be more appropriate that minimum guidelines for content
presentation are developed by the ABC, and incorporated as part of standard third-
party content arrangements.

e Labor Senators regard the maintenance of the independence and integrity of the ABC as
essential.

e The ABC needs to be transparent in its operations and accountable to the taxpayers who
provide its funding. Decisions need to be made in accordance with a principled public policy
framework to assure the accountability and transparency of the Corporation’s activities.

e The ABC must protect its editorial control and independence in considering a possible
arrangement with Telstra. Consideration of the legitimate concerns presented to the
Committee in submissions and evidence in public hearings would be essential in the Board’s
final deliberations on the proposed ABC/Telstra online content arrangement.
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INTRODUCTION

1.1 The Australian Broadcasting Corporation’s online activities and the commercial
arrangements relating to such activities are the subject of this Committee’s inquiry. Since the
ABC’s inauguration in 1932, it has played a unique and critically important role in Australian
society. The ABC is Australia’s national, non-commercial, public broadcaster, and in this role
its independence and integrity have come to be recognised and valued by Australians. ABC
Online was initiated in 1995, and has rapidly become a significant medium for the delivery of
ABC material to audiences.'

1.2 It is in the context of the ABC’s role as an independent provider of information to
Australians that concerns relating to a proposed commercial arrangement reflected by a term
sheet for an agreement between the ABC and Telstra in respect of ABC online content gave
rise to calls for Parliamentary and public scrutiny of the detail of the proposed agreement.

PROPOSED ABC/TELSTRA ARRANGEMENT

1.3 The proposed agreement with Telstra includes provisions for:

e non-exclusive licensing of ABC Online content to Telstra,” including some reversioning
of content for use on new platforms;’

e allowing the ABC access to new media delivery systems through cooperative activities;"*
e undertaking co-productions under the ABC’s editorial control;’ and

e cross-promotion of ABC and Telstra products.®

1.4 Public concerns regarding the proposed arrangement encompassed a wide range of
issues with the potential to have a detrimental impact on the ABC and its future independence

and integrity. These included:

e unacceptable and growing reliance on funds from commercial arrangements;7

' Mr. B. Johns, Additional Estimates, Senate Environment, Communications, Information Technologies and the
Arts Legislation Committee, Official Committee Hansard, 10 February 2000, p.106; ABC website at
http://www.abc.gov.au/default.htm and http://www.abc.gov.au/corp/hist].htm.

? Mr. B. Johns, Additional Estimates, Senate Environment, Communications, Information Technologies and the
Arts Legislation Committee, Official Committee Hansard, 10 February 2000, p.106.

* ABC, Submission 7, p.31. Labor Senators understand reversioning and re-purposing to mean the reformatting
of material for delivery on alternative media.

4 Mr. B. Johns, Additional Estimates, Senate Environment, Communications, Information Technologies and the
Arts Legislation Committee, Official Committee Hansard, 10 February 2000, p.106.

> ABC, Submission 7, p.33.
® ABC, Submission 7, p.31.

’ For example Friends of the ABC, Submission 5, p.7; Media, Entertainment and Arts Alliance, Submission 10,
p.7.
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e concerns that editorial independence would be compromised by self—censorship8 or undue
or inappropriate regard for the views of contractual par‘[ners;9

e concerns about advertising around ABC Online content on other sites, notwithstanding
editorial guidelines which require that ABC pages not be surrounded by advertising;10

e the risk that the ABC will fail to realise the potential of ABC Online and will compromise
its competitive advantage by licensing its content to competitors;11

e insufficient regard for the privacy interests of consumers; '

e the overall breadth of the proposed agreement, which covers topics which are at best
incidental to ABC Online activities or content.

1.5 The ABC’s advice to the Committee in respect of these concerns is as follows:

editorial independence:

The ABC believes its editorial independence to be guaranteed by the following means:

e structural separation between the editorial responsibility and the commercial activities
within the ABC;'"*

e comprehensive editorial policies which cover ABC multimedia and its online activities;'

e the ABC only entering licensing agreements ‘with companies who are prepared to accept
our editorial policies’, policies which are ‘very rigorous, ..extensive, (and) make very
considerable demands because we regard the value of our independence in our editorial

integrity as absolutely paramount’;'®

e regular monitoring of compliance with licence or contractual conditions;"”

e the ABC insisting on full and unfettered editorial control over content licensed to third
. 18
parties.

¥ Mr. S. Fist, Official Committee Hansard, 17 March 2000, p-45; Mr. G. Thompson, CPSU, Official Committee
Hansard, 24 March 2000, p.67.

* Official Committee Hansard, 17 March 2000, per Mr. Q. Dempster, pp.30-32 and Mr. S. Fist, p.42; Mr Q.
Dempster, Submission 4, p.4.

' Mr. S. Fist, Official Committee Hansard, 17 March 2000, p.42.

"' Mr. S. Fist, Submission 3, p.11.

'2 Mr. S. Fist, Official Committee Hansard, 17 March 2000, pp.43, 44.

13 Specific concerns relate to digital spectrum, advertising and cross-promotion.
“Dr. J. Schultz, ABC, Official Committee Hansard, 17 March 2000, p.8.

> Mr. C. Griffith, Official Committee Hansard, 17 March 2000, p.5; Dr. J. Schultz, Official Committee
Hansard, 24 March 2000, p80.

' Dr. J. Schultz, Official Committee Hansard, 17 March 2000, p7.
"' Mr. H. Bardwell, Official Committee Hansard, 17 March 2000, p.10.
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self-censorship:

The ABC believes that an institutional culture against self-censorship exists within the
organisation, and that this, combined with active discouragement of self-censorship by the
ABC as an unacceptable practice, will ensure that self-censorship does not occur;'”

advertising:

The ABC has taken the view that advertising on third party sites which contain ABC content
is not problematic because of the strict controls in place relating to advertising and the need
for the ABC to avoid being put “at a disadvantage in that we would become invisible”.?’ The
ABC Board has consistently taken the view that advertising must not occur on the ABC’s
online service;2 !

compromise competitive advantage:

The licensing of ABC content assists in ensuring that ABC Online remains a strong, vibrant
and growing service and ensures that ABC produced content develops a strong online
presence rather than being inconsistent with that principle;**

cross-promotion:

Rather than being a core part of the proposed arrangement, the ABC considers cross-
promotion as a matter for ongoing discussion over the life of the proposed arrangement;*

external funding reliance:

The ABC considers that for some time its funding has been inadequate for it to do everything
that it wants to do and in that time the ABC has sought means of generating revenue to ensure
its ability to undertake additional activities within the framework of the Act. With careful
protection of editorial policies, independence and integrity, the ABC will secure funds from
appropriate sources;”*

privacy:

The ABC considers that existing legislated privacy requirements, industry self-regulation
codes and policy guidelines of individual corporations are adequate in the absence of specific
legislative intervention;*

¥ Dr. J. Schultz, Official Committee Hansard, 17 March 2000, p.8.

" Dr. J. Schultz, Official Committee Hansard, 24 March 2000, pp.86-88.

2 Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p.89-94, quote at pp.91-92.
2'Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p.80.

2 Dr. J. Schultz, Official Committee Hansard, 17 March 2000, p.12.
# Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p.83.
** Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p.89.
* Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p.84-86.
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breadth of the agreement:

The ABC submitted to the Committee that the term sheet being examined by the Committee
contains matters which are open for further discussion, and that the term sheet is seen by the
ABC as simply a framework for ongoing negotiations.*®

1.6 There are significant differences between the ABC’s proposed arrangement with
Telstra and those arrangements already in place with other corporations.

1.7 The quantum of the financial consideration for the proposal of more than $67
million over five years is an obvious distinguishing feature, as are the proposed cooperative
and co-production elements of the deal.

1.8 These differences have raised questions as to the compatibility of the proposed
arrangement with the ABC’s functions pursuant to the ABC Act 1983.

GOVERNMENT FUNDING OF THE ABC

1.9 There is an obvious link between the recent history of the Government’s funding
cuts to the ABC and the commercial arrangements with ABC Online, including the proposed
Telstra arrangement. It is the Government’s responsibility to adequately fund the national
public broadcasters. Contrary to the Coalition’s 1996 election commitment to maintain levels
of Commonwealth funding to the ABC, the Government proceeded to cut $65 million from
the ABC’s two year budget allocation in the Coalition’s 1996 budget.27 The base value of the
proposed deal with Telstra is a minimum of $13.5 million per annum over five years; a total
of more than $67 million.?®

1.10 On the night of the 1996 election, Senator Richard Alston, Minister designate for
Communications, Information Technology and the Arts, stated that:

Coalition policy with regard to the ABC was to “maintain existing levels of
Commonwealth funding and triennial funding for the ABC”.

When asked whether the Coalition would honour its commitment to maintain funding in real
terms to the ABC, Senator Alston said:

“Absolutely. I think John Howard has made it very plain that we want to
maintain — honour — all our commitments, and the ABC is a very important
part of that.” 29

2% Dr. J. Schultz, Official Committee Hansard, 24 March 2000, pp.90, 91.

*7 Discussed in interviews with Senator R. Alston, Minister for Communications, Information Technology and
the Arts, PM, 16 July 1996, and 7.30 Report, 16 July 1996.

** ABC, Submission 7, p.32.
* Interview with Jim Middleton, ABC tally room, 10 March 1996.
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The very first Coalition budget upon attaining Government contained the aforementioned
funding cuts.*

1.11 The adequacy of the ABC’s funding is a particularly pertinent issue in the present
technological environment where the ABC requires significant resources to facilitate
digitalisation and expansion into new areas of the changing market. It is unconscionable for a
government to impose digitalisation demands upon a public broadcaster without
simultaneously providing certainty with respect to funding for the process. Having been
placed in this position by the Government’s refusal to decide on the ABC’s triennial funding
submission, the ABC is undoubtedly under pressure to ensure its continued financial security.

1.12 The ABC confirmed that:

“...ongoing government funding is absolutely crucial. It is fundamental to
the ABC. It is primarily a government funded agency. »31

Additionally, the ABC noted that:

[The ABC seeks] “to gain additional revenue where that is possible and in
keeping with our legislative framework. That is not to replace the money
which should be provided by government. It is in addition and where it is an
efficient use of public resources to do so. »32

1.13 It is self evident that the ABC has been forced to pursue alternative sources of
revenue as a result of the Government’s lack of funding, and revenue from external sources
has increased over the last few years to $117 million last financial year.>®

1.14 It has been argued that the degree of external revenue to be received from Telstra
places the ABC in a vulnerable position because inevitably the ABC will depend upon those
revenues, with the consequence that the independence of the broadcaster will be
jeopardised.34 Commercialisation resulting in compromised editorial content is considerably
less likely to occur (if at all) where the ABC enters multiple commercial arrangements of an
‘off-the-shelf” nature, whereby the ABC provides content to commercial organisations in a
form which the ABC has produced.

1.15 The substantial degree of consideration involved in the Telstra proposal and the
controversial substance of some proposed terms of the agreement have been the subject of
media and public scrutiny. Submissions to the Committee contended that the ABC’s actions

3% See paragraph 1.9.

3! Dr. J. Schultz, Australian Broadcasting Corporation, Official Committee Hansard, Canberra, 17 March 2000,
p.7.

*? Ibid.

3 Dr. I. Schultz, Australian Broadcasting Corporation, Official Committee Hansard, Canberra, 17 March 2000,
p.6.

* Mr. Q. Dempster, Submission 4, pp.2-4.
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were inappropriate because of their potential to compromise the ABC’s independence and
editorial content.>®

1.16  Inevidence to the Committee, some witnesses suggested that it is entirely
inappropriate for the ABC to be involved in any commercial arrangements such as the
licensing of ABC Online content.>® While ultimately, it is a matter for the ABC Board,
consistent with the ABC Act and Charter, to determine whether and on what terms the ABC
will agree to deal with Telstra, Labor Senators believe that the Board should approach its
decision with due regard to the concerns that have been raised.

EDITORIAL INDEPENDENCE

1.17 Evidence to the Committee from a variety of interested parties indicated that the
primary issue was that the editorial independence of the ABC might be compromised by
commercial arrangements. Similarly, it has been indicated that journalistic staff of the ABC
would only accept commercial arrangements subject to the enforcement of online guidelines
binding external parties and ABC management, and that there are positive outcomes to such
arrangements.>’ Friends of the ABC are concerned that editorial independence would be
compromised by these commercial arrangements.*® The CPSU expressed concerns about the
inadequacy of existing editorial guidelines in its submission and consequent concerns about
the ABC’s independence.39

1.18 Friends of the ABC and the Media, Entertainment and Arts Alliance (MEAA)
indicated support for ABC Online’s sale of content subject to assurances that the ABC will
maintain editorial independence.40 The MEAA, representing 600 or so journalists, supported
the notion that ABC journalists had a strong commitment to independence and would seek to
maintain this standard.*’

1.19 The ABC responded to the concerns relating to editorial control, stating that:*?

e integrity and independence are of paramount importance to the Board, management and
staff of the organisation, and the general public, and for this reason it is unlikely that
independence will be permitted to be compromised,

% See paragraphs [1.17]-[1.20] below.

% Mr. S. Fist, Submission 3, and Mr. J. Millard, Submission 8.
37 Friends of the ABC, Submission 5, p.10.

* Friends of the ABC, Submission 5, pp.7-11.

%% Submission 19, p.11.

* Mr. C. Warren, Media, Entertainment and Arts Alliance, Official Committee Hansard, 17 March 2000, p.23;
Mr. J. Cassidy, Friends of the ABC, Official Committee Hansard, 17 March 2000, p.49.

*! Media, Entertainment and Arts Alliance, Official Committee Hansard, 17 March 2000, p-23.

2 Dr. J. Schultz, Australian Broadcasting Corporation, Official Committee Hansard, Canberra, 24 March 2000,
pp-96-97.
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e editorial policies set up mechanisms and processes that ensure independence from
commercial pressures;

e internal processes and structures, such as internal training, staff development and internal
reporting, seek to preserve and enhance the integrity and independence of the ABC;

e policies specifically relating to online services have been built into editorial policies and
licensing agreements are made subject to these editorial policies;

the ABC’s independence is important to Telstra and Telstra is not seeking to put the ABC
in a situation where the ABC’s independence is compromised.

1.20  Aswell, in a clear response to publicly expressed concerns, the ABC indicated
amendments to the Telstra term sheet, provided to the Committee on a commercial-in-
confidence basis. These amendments indicate Telstra’s support for ABC editorial
independence and recognise and affirm Telstra’s support of ABC editorial guidelines in their
arrangements.*>

ONGOING CONCERNS

1.21 While the ABC have provided assurances in respect of some of the concerns raised
during the Committee inquiry process, Labor Senators remain concerned at some of the
provisions in the term sheet developed between the ABC and Telstra that relate to matters
that are at best incidental to the core content arrangements proposed by the terms under
negotiation.

1.22 These concerns include:

e Digital spectrum rights. The term sheet contains a provision44 for Telstra to be granted
a first right of negotiation under certain circumstances in respect of acquiring digital
spectrum that the ABC may in the future decide to sell. Labor Senators recommend that
this provision be omitted from any final agreement with Telstra, as it is entirely incidental
to proposed content arrangements and deals with an area of public policy administration
of substaﬂlstial public interest as evidenced by high rates of bidding in recent spectrum
auctions;

“ Dr. J. Schultz, Official Committee Hansard, 24 March 2000, p-95.

# Clause 8(b) in original term sheet, available at http://www.electric-words.com/abc/index.html.

# Recent auctions of mobile phone (GSM) spectrum have resulted in world record prices. The latest auction of
spectrum in Australia resulted in a total of $1.327 billion being paid — the largest price paid in the world
in a spectrum sale. This total is about four times that collected in May 1998 when the last mobile
spectrum auction when 50 per cent more GSM spectrum was auctioned: 1. Henderson, S. Mitchell, M.
Gilchrist, “Airwave Sale nets bonanza”, The Australian, 16 March 2000; K. Morrison, “Mobile spectrum
sale reaps $1.33bn”, The Sydney Morning Herald, 16 March 2000. Similarly remarkable figures of over
3.5 billion pounds are emerging in the second phase of a UK auction of radio frequencies to run third
generation mobile networks: Radiocommunications Agency, UK; details available at
http://www.spectrumauctions.gov.uk.
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e Contract compliance monitoring. The lack of clear and specific ongoing contract
compliance monitoring practices or guidelines. While the ABC has demonstrated that an
approach to this issue exists,*® the fact that there have already been breaches in respect of
contractual compliance by third-party clients, namely Redrock and Equitycafe
demonstrates, in the view of Labor Senators, the need for clearly articulated rigorous
ongoing compliance monitoring practices;

e Telstra ongoing right to consult. Provisions in the terms being negotiated give Telstra
consultative rights in respect of meetings regarding content. Labor Senators believe that
while consultation is important, this provision suggests that Telstra will have the capacity
to influence ABC decisions about content mix and genres for a commercial purpose. It
may be more reasonable to renegotiate contractual arrangements in their entirety if
amendments to content arrangements are proposed, to avoid the perception of undue
influence on ABC editorial decisions;

e Advertising revenue. The term sheet being negotiated contains provisions at clause 3
that allow for the ABC to share advertising revenue generated by Telstra's website,*’
contrary to current ABC Board policies. Labor Senators consider that given this is not
currently permissible under existing ABC Board policy, the relevant provisions should be
omitted from any proposed arrangement pending detailed consideration of the principles
involved including by this Committee in its final report;

e Telstra "absolute discretion' to present material. Labor Senators are concerned about
the granting of absolute discretionary rights in respect to the presentation of ABC content.
It may be more appropriate that minimum guidelines for content presentation are
developed by the ABC, and incorporated as part of standard third-party content
arrangements.

% Mr. H. Bardwell, Dr. J. Schultz, Official Committee Hansard, 17 March 2000, p-10.

“7 Term sheet available at http://www.electric-words.com/abe/index.html: Clause 3(b)(1) and (2)(A) and (2)(B)
which state (in relation to fees payable by Telstra):
(b) Plus, after the first two years a payment equal to the higher of:
(1) $2.5 million; and
(2) the aggregate of

A. 5% of all e-commerce revenues derived by its relat[ed] bodies corporate where traffic
originates from a Telstra site where there is no ABC content; and

B. 15% of all “advertising” revenue derived by Telstra and its related bodies corporate from
Telstra sites containing ABC content (to the extent that the relevant page contains non-
ABC content then this fee will be proportionately reduced.

Labor Senators note that sub-clause (A) relates to e-commerce revenue and para (B) relates to advertising
revenue. ABC spokespersons conceded sub-clause (B) is currently outside Board guidelines and could
only be accessed with a change of Board policy: Dr. J. Schultz,. Additional Estimates, Senate
Environment, Communications, Information Technologies and the Arts Legislation Committee, Official
Committee Hansard, 10 February 2000, p.112.
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CONCLUSIONS

1.23 Labor Senators regard as essential the maintenance of the independence and
integrity of the ABC. As a public agency, with a Charter legislated by Parliament, the ABC
needs to be transparent in its operations and accountable to the taxpayers who provide its
funding. The ABC’s decisions need to be made in accordance with a principled public policy
framework to assure the accountability and transparency of the Corporation’s activities.

1.24 The ABC indicated during public hearings that amendments to the term sheet for the
proposed agreement had been made.*® The fact that subsequent to public debate changes to
the original term sheet were made serves as evidence of the importance of such matters being
in the public domain. Had the ABC approached the matter openly from the outset, the
adverse public reaction that has resulted for the ABC could have been avoided.

1.25 It is for the ABC Board to determine whether, and on what terms, it will enter an
agreement with Telstra, or any other corporation. The ABC has its own Charter, legislative
and regulatory framework within which to make its decisions. There is a clear need for the
ABC to be subject to ongoing public scrutiny of decisions which are of a commercial nature.

1.26 The ABC Board, in considering a possible arrangement with Telstra must protect the
ABC’s editorial control and independence. Those who have presented submissions and
evidence to the Committee in public hearings have raised legitimate concerns and issues.
Consideration of the issues raised would be essential in the Board’s final deliberations on the
proposed ABC/Telstra online content arrangement.

Senator Mark Bishop Senator the Hon. N Bolkus Senator K Lundy

“Dr.J. Schultz, Official Committee Hansard, Canberra, 17 March 2000, p.12.
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GOVERNMENT SENATORS REPORT
BY

SENATORS TIERNEY AND LIGHTFOOT

Government Senators of the Committee reject the findings of the reports compiled from an
inquiry that is an unprecedented encroachment on the independence of the Australian
Broadcasting Corporation by the Australian Labor Party and the Australian Democrats. This
is more than ironic given their constant claims that they are staunch defenders of ABC
independence.

The ABC Act sets out the duty of the ABC Board to maintain the independence and integrity
of the Corporation and to ensure that gathering and presentation by the Corporation of news
information, is accurate and impartial. It is the responsibility of the Board to ensure that
arrangements entered into by the ABC conform with its Charter and policies. What is
particularly important is that the Board ensures that its own statutory obligations are met
when it enters into these arrangements.

There is no evidence that the ABC or Telstra have erred in terms of the contract that provides
clear benefits for both the ABC and Telstra.

We hold the view that such decisions are properly a matter for the consideration of the ABC's
management and Board, and have every confidence that they can exercise their discretion in a
way that preserves the ABC's commercial and editorial interests. This has been the case in
broadcasting environments and ABC products in ABC shops, and, continues to be the case in
relation to ABC online alliances.

There is no requirement for rolling inquiries into the ABC as there are ample opportunities
through the Parliamentary process, to scrutinise the ABC, including questions on notice and
the estimates process.

We view the recommendations of the reports by the Australian Democrats and ALP as an
unwelcome interference in the discretion of the ABC Board. We support the ABC's desire to
become a strong player in the emerging online context, to seek new audiences and to adapt
itself to a circumstance in which the lines between broadcasting, online and other media are
becoming increasingly blurred. In entering into this new commercial relationship, we have
every confidence that the ABC will be able to carefully and expertly manage this transition.

The ABC and the new online world

The ABC, while operating in a tight fiscal environment, receives in excess of $600 million in
Federal Government funding. High quality content places the ABC in an excellent position
to take advantage of the current online environment and future developments as full audio-
visual material in online technologies become more accessible.
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Accessibility to the ABC's Australian online content will allow increased exposure for the
ABC in both Australia and overseas and will promote Australia's cultural identity in an
increasingly globalised environment.

The ABC offered strong reasons for wanting to sell its online content to other websites and
online portals. According to its Manager of Corporate Strategy and Communications, Dr
Julianne Schultz:

There were two key interests. One was to ensure that ABC Online content
... was as widely as possible available in as many platforms as possible, but
that that was done within our editorial control. The Board recognised at the
same time that there was a commercial value in ABC Online content.'

As Dr Schultz suggests, the ABC must develop new strategies to maintain and broaden its
reach in a circumstance where 'there will be increasing audience fragmentation'.? In response
to the views of some witnesses that the ABC should not be entering into online commercial
relationships at all, Government Senators emphasise Dr Schultz's persuasive argument that:

...[if we are stopped from selling our content] ABC content will become
increasingly less visible. You will increasingly find that there are many
other entry points to the online world were people go for their online
shopping - whatever it may be. You would find that the ABC content would
not be visible and not be present and not be present in those sites. 1 think it
would be a disservice to all Australians.’

The Government Senators also support the ABC's legitimate, commercial freedom to position
itself so that it has future access to broadband delivery systems such as cable. As the former
Managing Director of the ABC, Mr Brian Johns, has argued:

The second important feature [of the Telstra agreement] is that it centres
ABC in the development of new media delivery systems ... Under the
emerging news era that we have [other broadcasters] have delivery systems
that we do not have of our own and will never have of our own - broadband
services, for example. So this arrangement gives us access to that.*

The alliance with Telstra will allow the ABC to take advantage of cutting-edge technologies
and skills in order to develop new and innovative online products. Co-productions will
ensure that the use of these technologies are maximised and that ABC online skill
requirements are enhanced.

Until recently, organisation of information on the internet has been largely haphazard. These
days consumers are increasingly relying on portals which classify information and services
and provide a launching pad to a vast and growing amount of material on the internet. These

1 Proof Committee Hansard, Canberra, 17 March 2000, p 2.
Proof Committee Hansard, Canberra, 17 March 2000, p 16.
Proof Committee Hansard, Canberra, 17 March 2000, p 7.

AW

Hansard, Senate Environment, Communications, Information Technology and the Arts Committee,
Additional Estimates, 10 February 2000, p 106.
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providers and distributors of internet content are competing on the basis of the package they
offer. Features such as "Freemail accounts" (ie free email) are an increasingly important way
of competing for customers. Freemail provides a tangible benefit to consumers particularly
those who are not paid up subscribers to an internet service provider or those who are
travelling.

Editorial Independence and Integrity

With regard to advertising, the important issue is not advertising itself but rather the issue of
maintaining the independence of the ABC with respect to content (and particularly with
regard to its news and current affairs).

The Government Senators reject the assertion of the Australian Democrats that agreeing to
engage in co-productions now will compromise the ABC's freedom of decision-making. As
Mr John Rolland, Director of Online Services for Telstra, assured the Committee:

in terms of co-production, the ABC has the absolute right to veto any weird
and wonderful idea we may have; equally, Telstra has the right to go and
choose another co-production partner.”

ABC co-productions have been commonplace with the ABC maintaining control over
content. Co-productions involve the co-operation, on a commercial basis, of the ABC with
outside organisations and the value of ABC radio and television content has been enhanced
as a result. Transparency in terms of co-productions is to be supported as long as
commercial confidentiality is respected.

The ABC has emphasised its commitment to preserving its independence. Dr Schultz assured
the Committee of the ABC's attention to these values:

I can say to you that the non-commercial nature of the ABC and the
preservation of the integrity and independence of its services and content are
of paramount importance to the organisation, the Board, to senior
management and to all these who work for it.°

Non-Government revenue

The ABC, while operating in a tight fiscal environment, receives some $600 million in
funding.

The ABC has traditionally sought opportunities to supplement its funding from external
sources such as the ABC shops. Despite these shops reselling products not produced by the
ABC, neither Labor nor the Democrats have raised the issue that the stock in ABC shops has
jeopardised the independence of the ABC. All Australians will benefit from the reinvestment
of non-government revenue derived from the ABC-Telstra agreement into additional
programming and content development.

5 Proof Committee Hansard, Canberra, 24 March 2000, p 58.
6 Proof Committee Hansard, Canberra, 24 March 2000, p 96.
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Conclusion

This inquiry is a demonstration that Labor and the Democrats are quite willing to intrude on
the independence of the ABC when it suits them.

The ABC must be allowed to participate in the online environment without the fear of

constant interference from politicians trying to manage the day-to-day activities of the
Corporation.

Senator R Lightfoot Senator J Tierney
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